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. TJhle et al. V. Btonham et cd. 
FiscHL et al. v. Same. 
(Circuit Court, S. D. New York. April 14, 1890.) 

Reuovai. of Causes— Citizenship. 

Underthe aot of March 8, 1887, an action pending In a state court may be removed 
by défendant to the fédéral court, siltbougn neither party is a résident of the dis- 
trict. FoUowing Kansaa City & T. B> Co. v. Interstate Lumber Co-, 37 Fed. 
Kep. 3. 

At Law. On motion to remand. 

The plaintiffs in both actions are aliens, and the défendants are rési- 
dents of the state of Missouri. Both actions were commenced by the 
service of a summons in the suprême court of New York. Within the 
20 days allowed by the law of New York for défendants to answer or 
plead, they removed the cases into this court. Plaintiffs move to ro- 
mand. 

Chas. Putzd, for plaintiffs, cited: Denton v. International Co., 36 Fed. 
Rep. 1; Galvin v. Bautwéll, 9 Blatchf. 470; Meyer v. Herrera, ante, 65; 
Halsleady. Manning, 34 Fed. Rep. 565; Harold v. Mining Co., 33 Fed. 
Rep. 529. 

David A. Sullivan, {Don M. DicHnsonjOfcounsel,) for défendants, cited: 
Kangas City, etc., By. Co. v, Interstate Lumber Co., 37 Fed. Rep. 5; Burck 
V. faybr, 39 Fed. Rep. 581; Gooley v. McÂrthiir, 35 Fed. Rep. 372; 
First Nat. Banh v. Merchants' 'Bank, 2>1 Fed. Rep. 657 ; Gaines v. Paentes, ] 
92 U. S. 10; In re Schollenberger, 96 U. S. 369; Sayles v. Insurance Co., 
2 Curt. 212; Bamm^ v. Bank, 5 Blatchf. 107; Bushnell v. Kennedy, 9 Wall. 
387; Greenv. Custard, 2B How. 484; Wilson v. Tdegraph Co., 34 Fed. 
Rep. 561; Loomiav. Coal Co., 33 Fed, Rep. 353; Falesv. Eaèroad Co., 
32 Fed. Rep. 673. 

Lacombe, J. It seems unnecessary to add anything to the full dis- 
cussion of the questions raised on this motion which will be foupd in 
v.42p.no,l — 1 
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Kamsaa C%, de., Ry. Co. v. Mérite Lumber Co., 37 Fed. Rep. 3, (by 
Judge Bbbwee,) aud Burck v. Taylor, 39 Fed. Rep. 581, (by Judge 
Maxey.) The motion to répand ià dénied. See, aJso, Mrst Nat. Bank 
V. Merchanta' Bank, 37 Fed. Rep. 667. 



, , , v Baehoest «{ ««. V. Armstrong eij aZ. 

(.CircuU Ccmrt, S. D. Ohio, W. D. March 29, 1890.) 

1. Equitt— Mabshalïno Assbts— Jttdgment. 

On iniunotion to restrain the enforcement of a judgment on a note, against the 
maker, it appeared that the payée, bpfçre ^^atu^ity, traijsferred it to a bank as col- 
latéral; that the maker, in igtioraiice of thé fact, paid it to the payée, without ro- 
oelving the note, upon his représentation that he had forgotteu to bring it. After 
matunty, the bank, pursuant to an agrçement with a person who knew that it 
was up as collatéral, obtai&ed jtidgm'ent on it, and assigned the judgmenb and 
ail other collatéral paper to hlm, on hls paylng the principal debt. Among the col- 
laterals were notes, on whlohthis person w&â a surety, for a greater amount thaa 
the principal debt. Held, that e(mity requlred the bank to resort flrst to the 
other coUaterals whioh it neld, .and this equity was not changed by reduoing th» 
liot^to judgment, and th(it the assignée got no greater rigbtsthan the bank had, 
en^ th^rief ore could not coUect the judgmevt, wbether the transaction be coasid- 
. ere^^aâ.9 pi|];ç);^e by him, or.asa p^rt,payinènt of his owu obligation. 

2. INJCNOTION — ^NEGLECT 01' Attobnet. 

The tact that an attorney engagea to défend a suit negleots to do so is no ground 
for enjoinlng the enforcement of the judgmeut; the only remedy oi the juagniçnt 
debtor, if he was damaged, is against the <attoi*ney. 

Ih JBqùity; 

Bill f^P an injunction filed by Harmon Barhorst and Mary Barhorst, 
his wife, against David Arinstrong, receiver of the Fidelity National Bank 
of Cincinnati, Moses F. Bréwn, L. F. Bïown, and Alfred Hill. 

C. H. Blackbum, for complainants. 

'Hill A 8tntker and Paxton <fc Warrington, for défendants. 

Saôe, J. ' This suit is upon an ancillary bill filèd by complainants to 
restrain further proceedings upon a judgment for $500, recovered in this 
court by David Armstrong, l'ecëiver of the Fidelity National Bank, against 
the complaihants, upon their promissory note dated June 9, 1887, and 
jxayable 10 mbïiths after date to the prder oiF:Mose3 F. Brown. Thè cpm- 
plainânts set forth that they fully paid sâîd note before its maturity to 
Mosés F. Brown» and that Brown, with intent to defraud, fàiled to de- 
liver it to theùi ûpon its payment, and trarisferred it to David ATiiûStrorig,; 
as ïeceiver of the Fidelity National Bank, as collatéral sêcurityi that 
Armstrong, with knowledgô that thé noté had been paid before maturity,, 
after it had become due entered into an agreement with L. F. Brdwn, 
who had notice of the payment of the note, whereby he w^as to assume 
and pay the ifadèbtédness of MofeesP. Browh to the Fidelity National 
Bàtikfôr ihô payriieht bf wHich the ribte'àbove rèferred to and bthér notes 
were held by Armstrong as collatéral; that it was further agreed that said 
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receiverwas to recover judgment against complainants on said $500 note, 
and assign the same to L. F. Brown, and that the suit was accordingly 
broUght in this court by the receiver against the complainants and Moses 
F. Brown; and that the complainants had a complète défense, of which 
the receiver and said Brown had due notice. Thé complainants further 
aver that they employed Edwin J. Franks, an attorney at law, to présent 
tfaeir défense, and relied and depended \ipon him to represent them in 
the case; that they had no knowledge that they were iri'default, or that 
the judgment was renderôd against them, until after thé term at which 
it was rendered, and after their property had been seîized in exécution; 
that after the renditiôn of the judgment, and the issuance of the exécu- 
tion thereon, to-wit, about the 8th day of Gctober, 1888, Armstrong aa- 
eigned said judgment to Àlfted HiU aa attorney for L. P. Brown; that 
said L. F. Brown is a brother of said Moses BroWii, ànd in his aiôtion 
herein was in concert with said Moses Brown with intent to cheat and 
defraud the complainants, and that said Alfred Hill, attorney, had full 
and complète notice of the equities of complainants in the bill set forth. 
The complainants further aver that, unless prevented, said Hill will sell 
their property seized in éxecution as àforesaid, which is ail the property 
owned by them, and if thus tàken will leave them destitute; also, that 
said L. F. Brown and Moses F. Brown are insolvent and pecuniarily irre- 
sponsible. Wherefore complainants pray that the défendants be enjoihed 
from further proceedings upon said judgment, and frOm selling said prop- 
erty; that the judgment be declared and held to be nuU and void as to 
complainants, and their property be released from ëhid exécution. The 
answer of the défendants dénies payment of the $500 note, or notice 
thereof to L. F. Brown or Alfred Hill, or that the complainants had à 
défense to the action brought thereupon by Armstrong, or that they were 
acting with Moses F. Brown in any attempt to cheat or defraud com- 
plainants. It further avers that the complainants were notified by de- 
fendants, before said note was due, that the same was held by David 
Armstrong, receiver; and that before the maturity of said note L. F. 
Brown agreed with said receiver to pnrchase the collatéral and principal 
notes held by him as receiver, and pay the indebtedness of Moses F. 
Brown upon the principal notes, said Armstrong agreeing to recover 
judgment upon said $500 note, and assign said judgment to Ti. F. 
BrOwn. They further answer that on the 8th day of October, 1888, L. 
F. Brown purchased the judgment upon said $500 note from Armstrong, 
receiver, and they deny that L. F. Brown is insolvent, and aver that 
he is reasonably worth the sum of $30,000, over and above his debta 
and liabUities. 

Upon the hearing it appearèd from the record that, when Armstrong 
Bssumed the duties of receiver of the Fidelity National Bank, Moses F. 
Brown was indebted to the bank upon his discounted notes in the sum 
of $3,000; that in September, 1887, in response to the demand of the 
receiver, Moses F. Brown hypothecated as additional security for the 
payment of his indebtedness to the bank, the $500 note made to him By 
the complainants, with other promissory notes. From time to tîmè, by 
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the sale of collatéral notes and by payaient on the original dkcounted 
notes, the indebtedness was reduced to about $1,400, in April, 1888; at 
whiçh time Hill, as attorney for L. F. Brown, agreed with Armstrong 
to purchase ail the discounted notes and coUaterals, and pay the indebt- 
edness of $1,400, Armstrong agreeing, in considération therefor, to put 
the Barhorst note for $500 into judgment, and assign the jndgment to 
Hill as attorney for L. F. Brown. Thîs agreement was carried into effeet. 
The judgment was rendered upon the note in August, 1888, which was 
in the April term of the court. On the 8th day of October, 1888, Alfred 
Hill, for L. F. Brown, paid to Armstrong the sum of $987, the balance 
thep due from Moses F. Brown to the Fidelity National Bank, includ- 
ing the costs in the action upon the Barhorst note, and on the same day 
the reeeiver assigned said judgment to Alfred Hill, as attorney for L. F. 
Brown. Jt further appeared that while the $500 note was in the hands 
;of Armstrong, as collatéral security, it was paid by Barhorst and wife to 
Moses, F. Brown, as is evidenced by his receipts. When the last install- 
ment of the payment was made, Mrs. Barhorst, who conducted the trans- 
action,, for herself and husband, demanded the note, and was answered 
by Moses F. Brown that he had forgotten it, and left it in the city, but 
would bring it out to her the next day, whereupon she paid him the 
balancpdue. The next day he informed her that the note was in the 
hands of Armstrong as collatéral, which was the first intimation which 
she or her husband had of that fact. Shortly afterwards Barhorst and 
wife learned that another note, purporting to be signed by them, for the 
sum of $207.50, was in the hands of Armstrong, also as collatéral for the 
notes upon which Brown was indebted. That note was forged. Brown 
was oharged with its forgery and arrested. The forged note was indorsed 
by Moses F. Brown and by L. F. Brown, and was turned over to Hill as 
attorney for L. F. Brown, by Armstrong, in pursuance of the arrange- 
ment bptween them. Among the coUaterals held by Armstrong was also 
a note for $760, made by L., F. Brown to the order of Moses F. Brown, 
and indorsqd by him. This note bore interest, and at the time of the 
payment pf thje $987, by L. F. Brown to Armstrqng,,asabove set forth, 
about 1;5 nionths' interest, at 6 per cent., had accrued upon it. 

With référence to the employ ment of Franks as attorney for Barhorst 
and wife, to défend the action upon their $500 note, ihe évidence is not 
satisfactory. : . The complainants themselves did not testify positively to 
such employment. But it does appear that Franks looked into the case, 
and caraetp the conclusion that there was no défense, and therefore did 
not undertake to make any answer. It is clear that Franks was right 
in his view of the case. There was no défense to the action. It is 
true that the amount due upon the note had been paid to Moses F. 
Brown. That was a fuU acquittance as between Barhorst and wife and 
Moses F. Brown, but it did not affect the rights of Armstrong, to whom 
the note had been transferred, and, as Barhorst and wife paid the note 
without having it delivered up to them, they did so at the risk of hav- 
ÎDg.to pay it over again to Armstrong. Whether or not Franks attempted 
a défense to the action upon the note is wholly immaterial. The judgr 
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ment upon the note could not hâve been prevented by any défense. 
Barhorst and wife might, by bill in equity, hâve compelled Armstrong 
to exhaust ail the other collaterals he held before resorting to the $500 
note, which they had in good faith paid to Moses F. Brown. But, even 
if the failure of Franks to make any défense had deprived Barhorst 
and wife of the opportunity to prevent a judgment against them, that 
fact would not avail them at law or in equity against Armstrong. Their 
only remedy would hâve been against Franks, if he was in fact their 
attorney, for damages. If they did not employ him, and by reason of 
their own neglect allowed judgment to be taken by default, they would 
hâve to suffer the conséquences. The averments that Armstrong had no- 
tice of the payment of the $500 note are negatived by the testimony. 
That note was transferred to him as collatéral before ils maturity, and 
before the first installment of the payment wasmadeto Moses F. Brown, 
and he had no notice, at any time before the note was reduced to judg- 
ment, of its payment. The charges of the bill that L. F. Brown was a 
party to any fraud upon Barhorst and wife, or that he had knowledge 
or notice of the payment of the $500 note to Moses F. Brown, or that 
his attorney, Hill, had any such notice, are whoUy unsustained by the 
évidence in the case. On the contrary, it appears that L. F. Brown and 
his brother, Moses F. Brown had quarreled, and were not on speaking 
terms at the time of the purchase and transfer of the judgment and 
notes from Armstrong. The charges of fraud against L. F. Brown and 
Hill, and of notice, may therefore be dismissed without further consid- 
ération. 

This cause was submitted without argument. It seemed to be regarded 
by counsel as depending upon proof of notice and of fraud, as above 
referred to. But let us examine it a little more closely. That the col- 
lection of the $600 note by Moses F. Brown from Barhorst aud wife was 
a gross fraud is not open to doubt. His statement when he received 
the last payment, and when the note was called for, that he had forgot- 
ten it, and left it in the city, was a false pretense as to an existing fact, 
which made the obtaining of that payment not only fraudulent, but 
criminal, and punishable under the statutes of Ohio by imprisonment 
in the penitentiary. As bas been already stated, the payment of the 
note created an equity in favor of Barhorst and wife, which entitled them 
to require Armstrong to resort first to the other collaterals which he held. 
That equity was not destroyed by the réduction of the note to judgment. 
Armstrohg's interest in the note was only to secure the principal notes. 
He had the right to take judgment upon the $500 note, but if the bal- 
ance due on the principal note was paid without its being necessary to 
apply the judgment upon the $500 note, in whole or in part, the judg- 
ment would inure to the benefit of Moses F. Brown, for whom Arm- 
strong would hold it in trust, and as against Moses F. Brown the equity 
of . Barhorst and wife was complète. 

Now, what was the transaction, so far as L. F. Brown was concerned? 
His contention is that he purchased the claim of the bank against Moses 
F. Brown. But can there be any doubt that the purchase was Subject 
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to iall'eqmtîes that could hâve beën asserted agaînst ' tîie receiver? 
Ail' the:pàper was past due. L. F. Brown knew that the collatéral notes 
wier» hedd as such.and he can assert no claim which could not hâve 
been, asserted by Armstrong. Let us go a step further. L. F. Brown and 
hisibnofhér, Moses F. -Brown, were indorsers of the forged note for $207.- 
50^ which was among the collaterals, and they thereby guàrantied the 
genUineness of the forged signatures. He was therefore indebted upon 
that note. His own. note for $750, with 15 months' interest, was also 
among the collaterals. His entire payment to Armstrong was $987, be- 
ing lésa than the amount due by him upon the two notes last above re- 
ferrèdfto. What hecalls apurchase was therefore secured by the pay- 
ment of less than the amount due upoû collaterals heldby Armstrong on 
iwhich he was personally liable, and which Armstrong might hâve been 
compelléd by Barhorst and wife to exhaust before resorting to the $500 
note which they had paid to Moses F. Brown. Ithasthelook ofa thrifty 
expédient to pay off his own indebtedness at less than its face, and toget 
in addition a judgment for $500 against Barhorst and wife, secured by a 
levy upon ail their property, and they the intended victims of his own 
brother?s most outrageous fraud, proven by conclusive and uncontra- 
dicted évidence. If it was a purchase it was subject to equities. If the 
transaction be treated as nothing more than a payment, in part, of his 
iown obligations which were held by Armstrong as collatéral, the transfer 
of the judgment placed him in no better position than Armstrong oc- 
cupied. In èither view, the equity of the complainants against his 
daim upon the judgment is strong enough to extinguish it. Conceding 
îthat L. F. Brown was free from fraud in the transaction, it results, nev- 
ertheless, that he bas taken nothing against Barhorst and wife by his 
purchase of the judgment against them, and that, so far as they are con- 
cemed, the judgment must be canceled. The decree will tind the faets 
in accordance witb this opinion, and will direct the cancellation of the 
judgment as against Ba.rhorst and wife, leaving it to stand against Moses 
F. Brown. L. F. Brown will be required to pay ail the costs which hâve 
been incurred upon that judgment since its rendition, aswell as the costs 
tof this proceeding. 



Faemers' Loan & Trust Co. v. Chicago & A. Ry. Co. et al, 

Bippus V. Same. 

(Circuit Court, p. Indiana. Deoemiev Zi, ISSO.) 

RArijtoAS MôBTGÀGB— CJar-Teust Lbasb— Phiobities. 

An interveuor in prooeeding^s to forecloae arallroad mortgage was the owner of 
! cars ia hands of tha company under a oar-trnst lease which reserved to it a right 
to reolalm its property upon dofault in payment of rent. Upon the appointment of 
a receiver, the company Seing then in default, it petitioned the court, and demanded 
at, the receiver th,at its.ears, be returued within 80 days. They were not ratnrned, 
bùtwéreoontinuoùsiy ùsedby the receiver, without objection of the bondholders 
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ÔT trustée, aiid payments were made on tite rental by the application tUereto of th» ' 
frelght earned by transportatlon tor the petltioner. After a lapse of ttaree months, . 
intervenor filed a second pétition, stating thè f acts, and asking that the rëcelTer bè 
directed to pay the amount due under the car-trust contracta and that the same be 
declared a prior lien upon the earnings, as well as on the property embraced in the 
mortgages. Held, the rétention ancTuse of the cars by the recçiver, and the non- 
action of the bondholders, didnot amount to a conrersion; that petltioner was not 
entitled to payment of the rental according to the tenus of the car-trust lease, out 
of the corpus of the estate, butonly to areturti of the cars wltbin a reasonable time, 
if 80 demanded, and a quantum meruit tôt the use thereot 

In Eqiiity. 

James L. High, for petitioner. 

Baker & Danids, for the receiver. 

Gresham, J. This is an application by the United States RoUîng 
Stock Company for payment of the amount claimed by it nnder a lease 
of roUing stock executed to the défendant prior to the appointment of 
the receiver. On April 11, 1883, the Rolling Stock Company leased to 
the défendant the Chicago & Atlantic Railway Company 1,000 box cars, 
400 gondola cars, and 100 stock cars, under what is known as a "car- 
trust lease," in the usual form of such instruments. The agreed rental 
was $728,500, of which $72,000 was paid in cash on delivery of the 
cars. For the remaining sum, of $651,000, car-trust bonds were exe- 
cuted, drawing interest at 6 per cent, per annum; the final payment of 
principal maturing July 1, 1889. At the same time an equipment lease 
was executed between the parties, in the usual fonn. By this lease it 
was provided, among other things, that upon payment in full of àll in- 
stallments of principal and interest, and upon performance of ail other 
covenants of the lessee, the légal title to the rolling stock should vest in it 
upon thé payment of a nominal conàideration. The lease also provided 
that upon default in payment of principal and interest as it matured the 
lessor should hâve the right to reclaim tlie property, and the lessée 
should deliver it at the shops of the lœsor in Chicago, or at such other 
point upon the Une as the lessor might direct. The cars continued in 
the possession and use of the company until the receiver was appointed, 
since which time they bave been in his possession and use. 

OnFebruary 26, 1886, the Farmers' Loan & Trust Company filed itS 
original bill of foreclosure. The bill averred exécution of the first mOrt- 
gage by the railway company on June 13, 1881, to secure 6,500 bonds 
of $1,000 each, the mortgage containing a provision that upori six 
months' defâult in the payment of coupons representing semi-annual in- 
terest, âfter demand made for the payment of the same, the trustées, 
upon the request of a majorîty of the bondholders; might déclare the en- 
tire principal to be due, take possession of the property, ahdihstitu te 
proCeedings for the foreclosure of the mortgage and the appointmeût ôf 
a receiver. The bill also averred that the coupons representing the 
séini-annual interest, due, respecively, November 1, 1884, May 1, 1885, 
and November 1, 1885, were in default and unpâid, demand having 
beeh Hiadé for the payment theréof; that the compahy was insolVënt; 
that thë continued opération of the road was necessary for thè' pï6të6tiôil 
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of the bondholders; and that a receiver should be appointed. It further 
avërreçl tjie exécution of a second mortgage by the railway compahy on 
September 15, 1883, upon which there had been defaults similar to 
those tinder the first mortgage. The prayer was for foreclosure of the 
mortgagés and the appointaient of a receiver. To thia bill a demurrer 
was filëd; the principal ground of demurrer being that the bill did not 
show any request by a majority of the bondholders for the trustées to 
déclare the principal indebtedness due, and to institute foreclosure pro- 
ceedings. In an opinion, filed April 8, 1886, (27 Fed. Rep. 146,) the 
court overruled the demurrer, holding, in effect, that any bondholder 
was entitled to foreclosure for unpaid interest, although no such demand 
had been made by a majority of the bondholders as to mature the prin- 
cipçd; indebtedness. The suit was brought at the request of the holders 
of past-dïie coupons, but against the wish and protest of a majority of 
holders of the bonds, who in open court moved that the suit be dis- 
missed. ; The court declined to appoint a receiver at that time. On 
February 2, 1887, the complainant filed ap amended and supplemental 
bill. This bill averred that a meeting of the first mortgage bondholders 
was held in New York August 17, 1886, at which a majority requested 
the trustée, in writing, to déclare the principal due, and to take such 
step's as might be necessary for foreclosure and the protection of their 
interests. , It also averred the insolvency of the railway com_pany, and 
that if the opération of the road should be suspended the security of the 
bondholders would be greatly impaired; and it contained averments sim- 
ilar to the averments in the original bill as to action taken to mature 
the principal hidebtedness, and prayed foreclosure and the appointment 
of * receiyer. On Februa^y 25, 1889, a decree of foreclosure was en- 
tered;. the amount of principal and interest found due under the first 
rnortgage being $8,874,000, and the amount of principal and interest 
found due under the second mortgage, $6,600,000. From this decree 
anappeal was taken in behalf of the second mortgage bondholders, or 
a portion of them, and a sv^ersedeas bond was filed. Pending the ap- 
peal, onthe application of the trustée and a so-called "purchasing com- 
mittee," representing, .substantially, ail the first mortgage bonds and a 
large amount of the bonds secured by the second mortgage, Volney T. 
Malott was appointed receiver. This appointment was made May 18, 
1889. On July 24, 1889, the rolling stock company filed its pétition 
of intervention, reciting the history of the car trust as above set forth, 
alleging its ownership of ail the car trust bonds and coupons described 
in thelease and remaining unpaid, default in the payment of principal 
and interest, and its righ;t, under the terms of the lease, to immédiate 
possession, of ail the cars in question. The pétition prayed that the re- 
ceiver be directed to deliver the cars to the petitioner, within 30 days, 
at Hegewich, 111., wherethe tracks of the railway company connected 
with the petitioner's yards. Demand was also made upon the receiver 
for; the cars. On the d^y previous to the filing of this pétition the re- 
ceirer presented tothe court a report in which he stated the various 
çlaims upon the pçdperty in bis possession, the history of: the car trust,- 
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substanfially as above set forth, default of the railway company in pay- 
ment of rentals; thatthere wasdue under the lease in May, 1889, $423,- 
000; that after such default the rolling stock company and the railway 
company entered into an agreement collatéral to the car trust, in which 
the railway company was to do ail the freight business of the rolling 
stock company to and from the town of Hegewich, and the freight so 
earned by the railway company, as well as advance charges to Connect- 
ing Unes on such freights, which it agreed to pay, should ail be cred- 
ited upon the araount due under the car-trust agreement; that thia agree- 
ment was kept by the parties prior to his appointment, and afterwards 
by him, in part, and that, in addition to the cars of the rolling stock 
company embraced in the lease, he had in his possession, belonging to 
the railway company, less than 500 freight-cars. Upon submission of 
this Teport the receiver asked the instructions of the court. On Novem- 
'ber 4, 1889, the rolling stock company filed its amended and supple- 
mental pétition, in which it averred that no part of the equipment had 
been éurrendered to it under the demand made in its original pétition 
upon the court, or under its demand upon the receiver; that after de- 
fault in the payment of interest on the first and second morigage bonds, 
and ft;om thence to the date of the appointment of the receiver, the rail- 
way company continued to make payments on the car-trust bonds, such 
payments beingin cash, and by the application upon the indebtedness of 
the amouuts due the railway company from raonth to month for freight 
earned by it in the business of the petitioner; that, since the appoint- 
ment of the receiver, payments had been made from time to time by ap- 
plying thereon amounts due the receiver for freight transported in like 
manner as before his appointment; that, both before and since the ap- 
pointment of the receiver, such payments had been made, and the cars 
embraced in the lease had been continuously used, without objection 
from any of the bondholders or the trustée in either of the mortgages; 
and thatthere was due the petitioner on November 1, 1889, including 
interest, $414,289.74. This pétition prayed that an order be entered 
directing the receiver to pay to the petitioner the amount due it on the 
basis of the car-trust contract, and that such indebtedness be decreed a 
prior and paramount lien or charge upon the earnings, as well as the 
property embraced in the mortgages. 

It is insisted by the petitioner's counsel that by reason of the matters 
above stated the receiver, as well as the holders of bonds secured by the 
mortgages, through their agent, the railway company, converted the cars 
to their own use, and ratified and affirmed the car-trust bonds and 
leases, and thereby became liable to pay the petitioner the en tire amount 
remaining due and unpaid. In the first pétition it was claimed that 
the cars covered by the car-trust agreement were the property of the pe- 
titioner, and on that ground their possession was demanded. In that 
pétition it was not claimed that, by reason of what had previously oc- 
curred, the equipment had been converted by the railway company as the 
f^ent of the bondholders. The petitioner was not ignorant of the action of 
the railway company, and the non-action of the bondholders and their 
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trustées, when possession of ita cârg was demanded. When the receîver 
presentedhis report to the Court, the day before the first pétition of in- 
tervention was, filed, the petitioner was, présent by counsel, and urged 
t no; objection to it. The title asserted by the petitioner to.the equip- 
menti has never been disputed, Neither the action of the railway com- 
pmiy, the non-action of the bondliolders, nor the action of the receiver, 
amounted to a conversion of tbe property embraced în the car-trust 
Bgreesaent, The receiver is the mère officer or instrument of the court 
initheipreservation and opération of the property, and any act^ of his 
lûoi within the scapeof the authority conferred by the order appointing 
Jiinj), end not otberwise authorized by the court, do not bind the court. 
fTheîreceiver did bis full duty in connection with the car-trust property 
ibyistebmitting his report to the courtand askingits direction. He was 
.pïaeed in possession of property by the court, his possession was the 
<*)]urit'« possession, andîhôcould not bavé surrendered the property on 
: dt^iuai^d ;of the petitioner without the court's consent or authority. It 
dâies not foUow, becâuse the railway company was permitted to con- 
tinue in tbe use ôf the cars after default, and was^Ahus enabled to main- 
tain tits business ;f8nd; èarning capacity:, tbat if the petitioner had, de- 
-ttmndfed, and reeeived lits cars, as it might hâve done, the railway com- 
ipany.could not liaye obtained equipment elsewhere; aor does it follow 
ithat,, beoause the* bondholders failed to exercise their rightat an earlier 
jdayiljOîforeclose for .tb© principal indebtedness, and in: that connection 
■ askrfpr tbe appointmçnt of a receiver, they thereby constitutedthe 
corporation their agent for ail purposes in the opération of tbe railway. 
uTbô èupreme court bas never gone to the extent contended for by tbe 
-petitioner, Neither before nor after the appointtnent of the receiver 
-was itbe petitioner prevbnted from enforcing its undisputed right to the 
/équipaient;, and, itcannot now claimithat, by permittiiig the insolvent 
railway Company to continue in the possession and opération of the 
property,. the bondholders, in efifect, pledged the mortgaged property as 
/securityjfor the car reiital in advance of s the mor^àges; Indeed, there 
liftQOtbing in the record which justifies tbe petitioner in saying that the 
ibôndiholders could bave caUsed a receiver to be appointed at an eârlier 
day* iSucb appointmentS!aje always in the discreticn of the court, and 
on the first application the court refosed to appoint a receiver. The 
claim; asâertedt in- tbe supplemental pétition was obviously an after- 

fiïivJsilBiimhcm V. Bowen, 111 U. S. 776, 4 Sup. Ct. Rep. 675, tbe re- 

jcejvcifidiverted earnings from the payment of current expenses; and a 

jchùmiforcoal furnishexito the receiver was given priority over the first 

OKïortgage bonds. In Miltmberger v. BaUroad Oo., 10611; S. 286, 1 Sup. 

Gt.i.Repk: 140) a leoeiver was appointed in a suit brought to foreclose 

.,th« seleond mortgage. The holders of bonds secured by the first mort- 

gageVniade no effort to foreclose thatmortgageuntil more tharta year aft- 

erwardis;; and the receiver, ,with full knowledge of the last-named per- 

iaonSfContinned to operate the road,,inçluding aleased Une. ' Tbe cir- 

TÔuit <Joart.diréotéd payment in full of thererital for the use of the leasedliile 
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IpUsthe teceîver, whiçh action was afSrmed by the suprême court, Neithef 
of thèse cases jugtify the contention of the petitioner. fii Union Trust 
Co. V. Minois Midland Railway Co., 117 U. S. 479, 6 Sup. Gt. Rep. 809, 
it was held that car rentals which accrued before a receiver was ap- 
pointed were not entitled to be first paid eut of the corpus oî the prop- 
erty. 

The equipment embraced in the car-trust agreement isthe property of 
the petitioner, and on ils demand possession will be surrend ered within 
a reasonable time; and, if the amount which the receiver bas thus far 
paid for his use of the equipment is not a fair rental on a quanium mer- 
vàl, the court wiU order further payment on proper showing. 



BooTH et al. v. Welles. 

(CirouU Court, N. D. lowa, E. D. April 16, 1890.) 

Bamks akb Bànkinq — National Banks— Insolvbîiot. 

The comptroUer having notlfied a national bank that its capital was impaired, tt 
was Bgreed that it might continue business on the directors putting in $100,000 in 
cashi and retlring that amount of objectionable âecurities. That sum was contrib- 
Tited ; the account being opened with trustées appointed by the directors to manage 
the fund, with full power, as far as the bank was concemed, and to account there- 
for to the contributors in such manner as to protect the equities of each individual 
and thë bark, In relation to the bank and its légal rights. It was understood be^ 
tween. the trustées and the examiner that the securities to be retired were t» be 
designatod by the comptroUer or examiner, but therewasno such understanding 
with thé comptroUer. The fuU amount of objectionable securities bad not been se- 
leoted and given to the trustées When the bank was closed, the receiver taking and 
proceeding to coUeot the whole' aSsets. Eeld, that the receiver was not required to 
account for the balance of the $100,000 as a spécial ^rust fund, but merely as a debt. 

In Equity. Bill to enforce the proper application of an alleged trust 
fund. 

McCemy & O'Donnell, Henderson, Hurd, Daniels <k Ki£sd, Fouke & Lyon, 
J. H. Shidds, R, W. Stewart, and Adams & MaÛiem, for complainants, 

Wm. Graham, for défendant. 

Shiras, J. Upon the filing of the opinion of this court in the eâse 
of Wéiies V. Stout, reported in 38 Fed. Rep. 807, the présent bill in eq- 
uity was filed, in accordance wiih the suggestion therein made; and the 
question left undecided in tha,t case is now presented for détermination. 

The évidence in this cause shows that the complainants herein contrib- 
tited the sum' of $100,000 to be used in restoring the solvency of the 
Commercial National Bank, which was pîaced in the bank; the account 
being opened upon the books in the names of J. K. Graves and John R. 
Waller, trustées. Whêh tfce bank clbsed its doorsj in March, 1888, the 
account showed a balance in favor of the trustées of $35,811.41, and it 
is claimédon behalf of cOtilplainants that this balancé was held by the;, 
bank as aspéciàl or trust f^iridj tbat it did not form part of the assets pf/: 
tbffi'bank; that the receiver is chargeable with notice oftlie nataret>£ the 
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fund} that, when the receiver was placed in ccmtrol of the "barik, thîa 
balance came into his hands impressed with the trust onginally pertain- 
iiig thereto; and that hè must account therefor to the complainants. 

;To properly détermine the rights of the parties, it muSt be ascertained 
for what purpose and under what circumstances this fund of $100,000 
was contributed by the complainants. The eviilence shows that in 1887 
the comptroller had notified the bank that its capital was impaired, and 
on the Ist day of July, 1887, he addressed a letter to the bank setting 
forth various items which it was clairaed should net be counted in the 
statement of assets, and further notifying the bank that an assessment 
of 45 per cent, upon the capital stock had been ordered for the purpose 
of making good the losses enumerated. To avoid the necessity of mak- 
ing this assessment upon the stockholders, the directors assumed the 
raising of the sum named, the larger part of which was subsequently 
paid in. This contribution, howevër, proved insufficient to fully restore 
the impairment of the capital and standing of the bank; and on the 3d 
day of January, 1888, the comptroller again wrote to the bank, calling 
attention to the large amount of overdué and ÏÏncollected paper, and 
stating that — 

"Thé t'elatjon between your bank and the Graves family interests are such 
as shpjÇiJâ liot exist, and miist net contiàué. I must respectfùlly insist either 
that ,tte, rnanHgement of your bank be cùnflned to the law, or that you 
give UjJ'the beneflts and privilèges of the national banking System. Thèse 
loains'^ire'now reported to amount tô $267,149. * * * The examiner re- 
port?; that you conteœplate putting $100,000 in cash into the bank during 
this moDllr,and retiring anequul amount of objectionablesecurities. On this 
acéoUnï, he recommends that you be granted the time mentlonéd in which to 
get thé affalrs of the bank in proper condition. In acting upon his sugges- 
tion! you are respectfùlly informed that I cannot allowsuch flagrant violation 
of law to continue, and you will be expected to use your best efforts to place 
the affaira of the, bank in proper condition, witiiin that time. " 

To this letter the directors replied, under date of January 25, 1888, 
as follows: 

"in tépXy to your letter of Sd inst., we would respectfùlly state that, of 
the $45,000 contributed, as advised you, July .11, '87, the sum of $30,000 bas 
been paid in cash. The directors hâve, since the receipt of your letter, con- 
tributed $100,000 in cash, and as good paper as can be made to the bank, with 
which to retire objectionablesecurities; Mr. H. L. Stout acting for his son F. 
D. Stout in his absence. You will reçall that it was our own suggestion, 
made to Exaininer Stone, that we would <iontribute $100.000 to put the bank 
in Sound eondîtiojîi, and much more than covers possible loss. * * *" 

It further appears that, in carrying eut, the proposition for contribut- 
ing the $100,000 for the purpose named, J. K. Graves and John R. 
Waller were sèlecte^d to act as trustées in connection with said fund; and 
oh thé 24tii'pf January, 1888, the foUowïng resolution was adopted by 
the directofs: 

"Resolvifcl thati in carrying ont the recomtnendations of the comptroller of 
thé cun'eilcy in contribuling $100,000 totakeup objëctionable assets of this 
bank, liÊeàafê.J.B,. Waller and J. K. Graves àte hereby appointed, jointly, te 
aet as trusteesàn the handllng and management of said $100,000 fund, with 
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full power, Bo far as this bank is concernée!, according to their best judgment, 
and toaccount therefor to the parties contributing said fund as individuals in 
sucli manner as to protect the equities of each individual and the bank, in re- 
lation to the bank and its légal rights, and without other responsibility on 
their part than to act as their judgmeùt dictâtes." 

As already stated, the parties named deposited the $100,000 in the 
bank, and an account was opened with them as trustées. From the tes- 
timony of J. R. Waller and George A. Stone, the bank examiner, it would 
appear that, while there was no express agreement to that eflfect, it was 
understood that the objectionable securities to be retired were to be des- 
ignated by the comptroller, or by the examiner in his stead. It thus 
appears that, as between the comptroller and the contributors of the 
fund, the understanding was that if, during the month of January, 1888, 
the sum of $100,000 should be contributed to put the bank in sound 
condition, there being retired, in place thereof, an equal amount of ob^ 
jectionable securities, the comptroller would not then put the bank into 
liquidation. As between the bank and the contributors to the fund, the 
agr<eement was that the retired securities should be held for the benefit of 
the contributors. But, as part of the objectionable securities was paper of ; 
sonie of the contributors, it was not intended that the retirement thereof 
should release the parties liable thereon; and hence, in the resolution of 
January 24th, the trustées were charged with the duty of protecting the 
equities and rightsof the bank, and of the individual contributors. The 
trustées were thus charged with a double duty in regard to this matter. 
On the one hand, they were to appropriate the $100,000 to the purpose 
for wbich it was raised, according to the understanding between the 
comptroller and the directors; and, on the other, they were to receive 
and properly manage the retired paper according to the rights and equi- 
ties existing between the bank and the individual contributors to the 
fund. The trustées, in fact, placed the $100,000 in the bank, and 
thereby . performed their duty in that particular. The account was: 
opened with them as trustées, but the mère form of the account did not 
aflPect or change the relation of the parties to the fund, or their rights 
therein. The money was placed in the bank for the purpose of strength- 
ening it, according to the understanding with the comptroller, and thereby 
a further lease of corporate life was secured. In placing the money in 
the baiik, the trustées did not make it a spécial deposit, nor in any man- 
ner restrict the use thereof by the bank. There was no agreement or un- 
derstanding with the comptroller that he was to sélect ont,' and fumish to 
the contributors for their protection, any of the objectionable paperj 
The rights of the contributors in that regard grow eut of the arrange-! 
ment between the bank and the contributors, which it does not appear 
was ever made known to the comptroller. There is nothing, therefore,- 
shown in the évidence, which justifies the conclusion that the fund went 
into the bank charged with any condition or trust whatever, so far as 
the comptroller was concerned, other than that it was a fund raised to 
strengthen the bank. As between the bank and the contributors, the 
latter had the right to demand the turning over to the trustées of the ob- 
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jiëcti<fflable paper tkat was to be retired, to be by them managed for the 
J>rotéption oftheparties côntïibuting thé'fund. 

"''trimàrily the faii& Ws coritributed for the purpose of makihîg good 
tné impaîred cdnâïtîon of the bank, and! thereby securing the opportu- 
nity of continuing the business, instead of being forced into immédiate 
liqùidatiofa. ■ The pay ment into the bankwould secure this lease of life; 
and when this payment was raade^ and the lease ôf life was secured, ail 
control over the fund so contributed on part of the contribtitors or their 
trustées was at an end. The money becarae part of the assets of the 
bank, ànd was no longer subject to thé control of the trustées. The 
baok did not receive the fund. to be held in trust, but received it just as 
it WQttldan aësessment of an equal amount upon the stockholders; that 
ia, asimoney paid in as part of the gênerai capital of the bank. By the 
force^ howèver of the agreement between the bank and the contributors, 
the latter were entitled to hâve delivered to the trustées named thé ob- 
jectioùable paper that was retired to offset the fund contributed. This 
is arigàt and.equity which the contributors hâve not lost, or been in 
any way deprived bf. It is immaterial, in this respect, whether it was 
thedïuty of the bank officiais or of thecomptroller to sélect out and des- 
ignate the particular paper to be retired. : It appears from the évidence 
thatiBome è54,804 of objectionable paper hàd beenselected out and de- 
livferedito the trustées before the final closing up ofthe bank. When 
the bank doséditsdooiis-thè trustées were entitled to receive some $35,- 
000 ini the objectionable paper. If, belbre the bank eeased ita business, 
this amount in objectionable paper had been delivered to the trustées, 
thèfuE duty of the bank to the contributors would hâve been performed. 
Having failed to delîver dver this paper, the bank bas not relieved itself 
froija liabiiity to account forthe $35,000 contributed to it. The receiver 
having taken entire posseissibn; ofthe assets of the bank, and having pro- 
ceeded with the collection thereof, it is now impossible to carry out the 
agreement with. the contributors by deJivering the full amount of the ob- 
jectionable paper. This leaves the bank liable forthe balance of the 
fund nottthusaccounted: for, but this liability is in the nature of a debt. 
Itcannotibe construed tobe a trust which reaches the fund itself as orig- 
inally paiidiin. To so treat it would defeat, instead of effeetuating, the 
pùrpose; for which it was originally contributed. In effect, the only 
trust created was with relation to the objectionable paperj and this was 
not ofisuchi ft natnre as taprevent the bank from usihg the fund as pari 
of thé assets. ofthe bank as soon as it was paid in; ndr does it . now «n 
title it^ecdmpliainantstû charge the prbceeds realizted from the assets ii» 
the handsdf tibe receiver with a trust/ soas to claim a preferential righ* 
of payn)«ït:tbèrefrom over other creditors. It follows that complaii» 
ants' b^m;nui£â: be dismisèëd, and it is so ordered. 
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,, The EdmondsonIsland Casb 

FtmaDSON t;. Hamlin. 
(Circutt Court, D. MaryUmd. February 4, 1890.) "" 

1. RiPABiAk RiOHTa—lMPEOTBMENTS IN Navigable Strbams. 

-^be XTnited States, for the use ot the ûsb commission, rented an islancl in tbe 
Chesapeake bay from the .plaintiff, who was the owner by mesneoon voyances from 
the'gmntées nnder a pàtèùt ffom Maryland. The ■United States was already the 
■ owAerih fee by deed oiïa sPiaU area of the island, on whioh it mainteined a light- 
hoase. . During the tenancy certain exte^isions and improveipent^ ware construot^ 
by tKo TTnited States for the use of, the fish conimissibn; extending' out into the 
watçr o^ithâ north and West of the island; oonsisting of abbnt half an acre, Tvhfah 
was solidiy.fllléd in, and of certain wharyes, crib-work, and, ipolosUres. Upon, the 

• termlnatioii of the lease the United States removéd, onto t^ii Uewly-made land and 
extehsioqs, ail the liuildings which it had erected on the.island for.ttheuseof the 
âah commission, and refused to glve up possession thereof; clairgimg tltle thereto !^ 
ia BtklotBrebuUt in tlie navigable waterof theChesapeakebay'tO'{>rotéctthé light- 
,; hoi^g,<^d*al?o contendedtnat the plaintiff had no title on VniebbecQald:recaver 
; inejectment, because of the restrictions of Àct Md. 1835, c. Sâ, Uinitiag the extedt 
to Which thé island niight be extendèd; HeZd, thàt by thé itai'yiànd'àot ôf 1Ô62 
;(aïticle[5é, M 44, 45, jCcde MdO the patentée of an island ia nàvig«â>le vtratersof tbe 
State lias a right to improye out in front of his land», proyided tl^e improvements 

' } do net ihtèrfere vrith navigation ; that improvements and extensions made by silch 

; ownâF, et by his tenants, belong to him,'although Uiey giay^extend further Ghan'the 

lâw p^rmits; they may be abated, tothe estent that they.^re unlawful, by proper 

jjrtioéédiiiga, but the oiviiership cannot bé wrested' frôin Mm, and the premises 

: ^si^Tieijl aii4 used by at^othef: that the sanie ru^ i& applicableito tbe; limitation! im- 

PQsed upon the extension of Édmondson'%island;by thé Açt pf ,p^5, c, 99. ; 

■ 8: SiùB— JiîpfiQVEMimTs Mad» fcb Psotbotion' <Jf LiaHr-Hoùài— Titlb to tée FbÎb— 

ti ; BracTMBiîTi/''. ■:• ■:'• '',.,", r.-.ri 

_ î . Asrtp the.title set up by the United States to the loeus in gito, as a stri;oture made 
byit in "navigable water rebuired for the protection of the light-house. heîd tbàji, 
as tbe righiî of the United States to use thé bed of a navigable water withoutcom- 

. . pensai^ipin is restricted to the uses of ^omiqerce and navigation, it eau use tbe ex- 

' ' tetfàiéhs o;t tbis island made by it only so f ai* as their use is necessàry to m'âintain 

. tbelight-bouàejandnot^tortb'B pnrpose of 'the flsh commission; and that, aaltati- 

peaics t^at ;tbe only usé of tbe exteusio^ia «pd structurés in question, in conniection 

•With' the Itght-bôuse, is to défend it agalii.sV freshets and Ice, thé XToited Stàtèsis 

: eutitledto'malntain tbem îêc tbat purpose^ and for no otbieir ; abd'tbat theplaintifC, 
a^ tbe owner of tbe > island, is enûtled tOiSucb reason^ble use of them as çanbe 

' made without interïerenèe wilth the enjoymerit of that eàsemënt by the tTiiitéd 
States, â^iid, that the plaintiff, as tbe ovrner of tbe fee subjôct to this eàsement 
in tbe United Status, is entitled to maintain an action of ejectiaent, and is entitled 
to à' verdict in bis f avor for thé loeué in guo, subj ect to thé ëàsement in, the Ui^ted 

•■: ■, States.';:'.. ■-■■.',■■..■.•;- ■ ■- ■•■■;..^ ,..; ;\'.'. ;..-.■ 

ISyllabù^by the Ctru/rtO 

. . Èjectinent., 

Ihker.:, CabéÛ & Fîàher, for -plaiïitxS. 

Thomas G. Sayes, Ij. S. Dist. Atty,, for défendant. r 

BeforeBpND-and Morris, JJ, 

Morris, J. This is an action of ejectmçnt originaJly instituted in the 
circuit court for Harford county , Md. The défendant, William Ham- 
lin, is the agent of the United States, and upon his filing a pétition in 
that court, alleging that the title tô the premises was in the United 
States, and that he was in possession as itç employé, and that the United 
SteteS;Çl^imiç4 by, a pararaount titie under the constitution and kws of 
the^qp^diSt^tes, the case was rempvçwjrt^it cçurt. ÏJi§tprimises 
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now în dispute are a portion of a small island called "Shad Battery" or 
"Edmondson's Island," situâtes in the Chesapeafce bay, near the mouth 
of the Susquehanna river, three or four miles from Havre de Grâce, and 
a little to the eastward of the channel for vessels. In 1834 a patent waa 
granted by the state of Maryland to Donohue & Gale for this island, in 
which it was described as containing 2 acres 2 roods and 10 square 
perches of land, although from the testimony it would appear to hâve 
theû been merely a shoal spot in the river or bay, upon which a mound 
of stoùès had been deposited to make it useful as a fishing station. In 
1835 it was represented to the Maryland législature that the island might 
be fllled up and improvçdwithout préjudice to the navigation of the 
river and bay, and, there being then no général law permitting ripàrian 
owners to improve out into navigable waters of the state, it was enacted 
(Laws Md. 1835, c. 99) that the patentées might fiU up and improve 
the island, prbyided they should not exceed the limits described in the 
patent; and, to prevent the filling up from being extended so as to im- 
peide liàvîgation, it was eflacted that certain conimissionérs should lay 
doWn and mark the Unes and bounds to which the island might be fiUed 
up Wit^bi;it ittipeding navigation. And it was enacted that the filling up 
might go to the extent fixed by the commissioners, and no further, and 
the coriimissioners we^e directed to rètùrn their proceedings to the county 
court, togëther with à plat of the Unes and bounds as defined by them, 
to be reçbrded apaong the land records of said county. In 1836 the 
commissioners made their return, which was duly recorded, in which 
thëy gave the metes and bounds and a plat of the premises, which they 
had determined might be filled up without impeding navigation, de- 
scribihg'a rectangular space 321 feet long by 154 feet wide, containing 
1 acre and 18 square perches of land, which they certified was within 
the limits described in the original patent. In 1853 a small portion of 
the area laid out by the commissioners, about 45 feet square, was deeded 
by the then Qwners to the United States for a light-house site; the deed 
stipnlating that the United States should hâve free egress, ingress, and 
regresg thfough and over the residue of the island, to and from the part 
conveyed, the use of the part conveyed to interfère as little as practica- 
ble with the use of the residue as a fishery. The light-house was built, 
and prior to 1879 the area of the island was about three-quarters of av 
acre, which had been inclosed by stone riprapping, with openings for 
the passage of boats; the space inclosed by the riprapping being some of 
it bare at low water, bat oVerflowed at high water. 

In 1879 the plaintiff. Major Fergusonj had purchased the island, ex- 
cept the portion deeded to the United States. He was then assistant to 
Prof. Baird; the United States fish cofflmissioner, It was thought that 
the placé was a désirable ohe for the propagation of fish, and it began i& 
be used, with Fèrguson's iàssent, by thé fish commissiôher for that pu»' 
pose. "Oa Jline 29, 1883, a formai léase of the islahd was exècuted bj 
Major' F«rg«son tô Commissioner Bâird, as the agent éf the United States, 
at onW àiAl&T a year, reneWablô from year to year, for three years, ft>t 
usé iâ' éaftsiiîng and propagâtibg fish. The lessee agreed riot to use or 
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permit the island to be used for gunning or ducking, and not to sublet, 
and it was stipulated that the lessee might, during the term or within 
six months afterwards, remove ail buildings, machinery, or raaterials 
placed thereon by the lessee. This lease continued in force until termi- 
nated by notice from Major Ferguson, in 1888. During this period the 
island was used by the fish commission, and, to facilitate its opéra- 
tions, considérable changes and iraprovements were made by the United 
States with the sanction of Major Ferguson. The northern portion of 
the riprapping was removed, and about one-third of the island excavated, 
and a fish basin inclosed by crib-work was çonstructed. Additional 
crib-work was put down to partly inclose two other fish-basins. Crib- 
work of considérable length was run out westerly from the north end of 
thèse constructions, to act as a défense and protection against the ice 
coming down the river, and an area of about half an acre was fiUed in 
solidly, lying to the north-west, adjoining and connected with the ira- 
provements çonstructed within the Unes fixed by the commissioners of 
1835, but lying outside of those lines, to the west and north. When 
by the notice of November 28, 1888, the lease was terminated, the fiah 
commission removed ail the buildings it had erected on that part of 
the island inside of the lines designated by the commissioners of 1835, 
and placed them upon the half acre made by fiUing up along-side "those 
Unes to the north-west, and the United States now has exclusive posses- 
sion of and daims title to that made land, and the crib-work surround- 
ing and protecting it. The United States disclaims in this suit any title 
to any made land and cribs, except that which lies outside of the Unes 
of the commissioners of 1835, and except the 45 feet square light-house 
site conveyed to it by deed. By written stipulation, a jury has been 
waived,,and the issues are to be determined by the court. The parties 
hâve contended for the rulings contained in the foUowing propositions 
of law submitted by them: 

Plaintes Prayers. (1) The plaintifiFs flrst prayer asks the court to rule 
that if the land declared for, and not embraced within the disclaimer, was 
made by the United States for the use of the flsh coramissioner, whlle let into 
possession bf the island as the tenant of the plaintiff, then the plaintlff is én- 
titled to recoVer. (2) The plaintiff's second prayer asks the court to exclude 
ail the testinoony offéred by the défendant (under exception) tending in aiiy 
way to impeach the title of the plaintiff to the island. 

DefendanVs Prayers. (1) The defendant's flrst prayer asks the court to 
rule that the plaintiff has proved no title to the loeus in quo suQicient to en- 
title him to recover. (2) The defendant's second prayer asks the court to 
rule that the riparian rights granted by the Maryland Code (article 64, §§44, 
46) to owners ot land bounding on navigable waters of Maryland give the 
plaintiff no riglit of possession or title to the locns in quo, provided it is found 
to be outside thé lines deflned by the commissioners of 1835. (3) The defend- 
dant's third prayer asks the court to rule that the Maryland Code (Id. §§ 44, 
46) gives no tille or right of possession to the plaintiff, provided the court 
flnds that theleased premises was originally an artiScial island, çonstructed 
by thédeposit of stone and earth on a shoal in the waters of the Chesapeake, 
and provided the court flnds the locnis in quo was çonstructed by the United 
States on the bottom of said waters, outside of ordinary high-water mai:k of 
the f ast land, as it existed at the date of the lease. (4) The def endant's f ourth 
v.42F.no.l — 2 



pray«ra8kpthe court torulÇîtljat, It tha lociis in quo was b(iiltbifche;JJnîted 
Stçiea ajt ihe bottom of fc^e watera of the Chesapeake putsid^ the ordinary 
higb-water mark of the fast land as it existed at the date of thëïèase, and 
that OBè ofthe nècessary usés bf said land and structures is to protect the 
light-^hoiisô of thé United States on the island from the waters and icè which 
at cërtîdtt; seasbnsis liableto overflow the island and light-house, as well as 
to p^teât aichannel leading: from the main cbannel to the island, then the 
plaiintiff eai^not reçover. ,, ' 

Itia urged by counsèl for the United States tbat the fact that Edmon- 
son's island waa originally'ïto artificially made island ofitself materially 
aff'ects thé riparian rights of the piaintiÉf ; but, in oùr opinion, whatever 
may be the gênerai rule with respect to artificially made islands in nav- 
igable waters, after the statebyits pat^it reeognized this island as land, 
and'grantéditto- the patentées as sô much landj it became, except aa 
restrictedby législation, iik« any other land or natural island granted 
ont by the State to private owners. Starting with this proposition, it 
may bé convMiient t&icdnsiider, first, what would be the rights of the 
parties if thetitle ofthe plâintiff wàs not affected by the act of 1835, c. 
M, and, the réturni ofthe-cofaiinissioners.thereunder limiting'the abea/to 
"which theiisknd might beèxtended toless than the area of the original 
gràfat. Initiaat-casei beirig a riparian owneroflànd bounding on navi- 
gablîet'water,'(ind'eperid«n^jf of the fact that his patent covered adjacent 
land eavée&à by water^) tW plaintiff is dèclared by the Maryland law 
£i!8t ôBiactéd in 1862,'and:no* artiole!fî4, §§ 44, 45, Code, to be entitled 
toaljiaccretions to hialandibyTecéBSionof the watér, whethep madeby 
natural^ causes or otherwisé, diii lîke manner and to like estent as such 
right inightibe claimed bysthd pioprîetor ,of land bounding on water ûot 
navigable, «ridasisuèhpfoprietor he isialso dèclared iû be entitled to the 
exclt^ivé irightof making improvements intothe waters in front of his 
landi snch improvementsnàrid other accrètionsto pass to successive 
owners of the land to which they are attached. "But no such improve- 
mcnt Shall b«so made as it* interfère with the navigation of the stream 
of watétïntO wMteh'thë said itoprovemeûtis made." And it is dèclared 
'thàt no patent the j^aftetiésued shàlliAipàir or affect the riparian Wghts 
of .éuch'.pfô^rieti^i^, aa^ jt%t thereaftè* ,no patent shall issue jFprfîixid 
]<?pveredi by navigàfelp waf^rs, Goodséli t^. tawaon, 42 Md. 371 J àarit^ 
v/iifaj/or, efc., '63 Md, 432, 48S. .: 

In ouT opinion, therefore^ if the restrictive act of 1835 had never been 
«nacted, therè CôTild be no dbubt but that the imprôvements màde out 
intp the watèr from the islafld, if made by a private peraon, wpùld bè- 
long tothe plftiûtiff, and tï<Ê! défense df'tlie United States to this action 
, wonld hâve to. rest entirçly. T;ipon its being^^ble to establish that the ex- 
clusive possession of the I promises in dispute ia required to protect and 
maintaih thelight-hoùse. ■ It does appear from the testîmony that there 
■ is at tiines à èonsiderable fltiw of ice frorù thè Susquehanna. rivet againSt 
the north siçië oî the jslàndi and that àflief the ïïprappîng and pa,irtof the 
'island ç|^|' tlii^t pî'de baj3'!been, rèmoveâ.by ÏT^-elJpited S&tes, and the M^- 
;b^sin cqnstruçte^ wbère tKe riprappi^^ the fislvbasins and.in- 

rfilosing cribs ;did sufTer from the ice iand<ifloods, and that the preseiit 
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mdre extended cribbing and the fiUing in of the new solîd area became 
a proper précaution against a récurrence of the damage. Thèse struct- 
ures do also necessarily protect the light-house, which needs protection 
of some sort from the same dangers, particularly on the northernmost 
side. 

But thèse structures, although built under the direction of the en- 
gineers in charge of the impTovement of the navigable channels of the 
Chesapeake, and of the officiais in charge of the maintenance of the light- 
house, were constructed primarily to facilitate the purposes of the fish 
commission, and so far as they are now used, in the sensé of being oc- 
cupied and held in exclusive possession, they are used solely by the fish 
commission. The bouses removed from the other portions of the island 
atthetermination of thelease, and re-erected on this new-made area, hâve 
no use whatever in connection with the light-hoUsfe, or with commerce 
or navigation. It was held 'by this court in the HawUna Point lÂghtr 
House Oase,52 Fed, Rep, 77, that the United Statesmight erect a neces- 
sary light-house in a navigable stream in front of the land of a riparian 
proprietor who had not only the rights which the Maryland law of 1862 
had given him as riparian proprietor, but bad also a patent from the 
State for the submerged land itself, without making him any compensât 
tion. But it is a necessary qualifiication of that rule that the United 
States can exclude the owner, without making him compensation, to no 
greater extent than is reasonably necessary for the maintenance of the 
light-hoUse; and that the United States would bave no right to forbid 
such an owner from making any use of the premises which did not in- 
terlére with the easement asserted by it for the public use of commerce 
and navigation. 

If, for example, the riparian owner had, under the state law, an ex« 
dusive right to plant and take oysters in the waters surrounding the 
light-house, he could ào so, unless it was injurions to the light-iiouse 
structure, or interfered with navigation; but the United States could pot 
exdude him from that privilège upon the ground that it interfered with 
the light-'house or navigation, and grant the same privilège to the fish 
çpmiflission. So in this case, if thèse structures are such that, if made 
by any private peraon, tbey would become appurtenant to the island, 
and belong to the owner of it, if the United States justifies the construc- 
tion of them on the ground that they are aids to commerce and naviga- 
tibri, it cân only exclude the owner of the island from them to theextpnt 
required by the use which is relied upon as the justification of their 
consti^uétion. After erecting the light-house upon the. parcel 45 feet 
square, ,to which the Unite<l States aequired title by deed, it might hâve 
discotered that the safety of the light-house required that a heavy wall 
should bs built out in the water so as to surroimd the island. If such 
a wall bad been built, could it be contended that the United States 
might sayto the owner of the land, "YoumUst notmake any use of the 
wall for landing or dràwing seines because it is injurions to the struct- 
ure," and then proceed to grant that privil^e to the fish commission. 

It seem^ to us that, if this was a case of ordinafy riparian ownership* 
the owner of the island would; be entitled to the additiws to.tbe: Mmà 
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made by the United States, subject only to the easement vésted in the 
United States for the aid of commerce and navigation. But in this case 
it is urged by counsel for the United States that by the act of 1835, c. 
99, and détermination of the comraissioners under it, the plaintiff is de- 
barred from acquiring apy title to any extension of the island beyond 
the outlines fixed by those comraissioners. It is urged that with regard 
to this island the spécial law of 1835, restricting its limits, controls the 
generallaw of 1862, which allowed riparian owners to extend theirlands 
into the water, subject only to the restriction that they shall not inter- 
fère with navigation, and that as tothis island it had been authoritàtively 
determined to what extent the extension might be made without inter- 
fering with navigation. But if, under the gênerai law, an extension 
should be made in suoh manner as to interfère with navigation, the ri- 
parian owner wouid be none the. less the bwner of the improvement. 
He liiight be liable to iridictment for .mainfaining a nuisance, ortosome 
appropriate proceeding. instituted by the state to hâve the unlawlul 
structure: abated, and would no doubb be liable to private actions at the 
instance of any one who suffered spécial, damage, but meanwhile we do 
not think he could be ousted by a stranger, or by his ovvn tenant, but 
might maintain his possession against unaiithorized intruders. So with 
regard to this island, it appears to us that, although the owner had im- 
proved out beyond the lines fixed bythe commissioners, and had ren- 
dered himself liable to similar proceedings requiring its removal, y et, 
while thé improvement or extension remained, he would be under the 
gênerai law the owner, and could main tain bis possession against any 
private person who attempted to turri him out, Yates v. MUwaukee, 10 
Wall. 497. In Browne v. Kennedy, 5 Har. & J. 206, the court of appeals 
of Marylond said : 

"Ail içlands, relicted lands, and other increase arising in navigable rivers, 
belûng, itt Éngland, to the king, hère to the state, where the property in the 
soil ha'snot been appropriatedi'but where it has become private property, ei- 
ther by grant or prescription, the same niles do or should apply to it that gov- 
ern other private property. of the same nature. It is subject to the same law of 
descentSj and liable to be transferred by the garae mode and form of con voy- 
ance, and is subject to upne of the rules applicable to lancls not granted or 
distribiitea out. " 

See, also, Qiraud^s Lessee v. Hughes\ 1 Gill & J. 249. 

It would appear that, as a fact, the extensions made to the island do 
not interfère with navigation as they hâve been constructed by those 
having charge -of the improvement of navigation, and, although, as 
against the plaintiff, they might, at thé instance of the state, be ad- 
judged Unlàwful, becauseof the restrictions of the act of 1885, still un- 
til that'isdone, in our opinion, lue légal title is in the plaintiff. 

With such a légal title to the hem in giio, although it is subject ito an 
easementj we think there is no doubt that the plaintiff may maintain 
this action of ejectment. In Adnms v. Emerson, 6 Pick. 57, it was held 
that the owiier of the soil over which a turnpike road was laid out might 
maintain trespass against the turnpike corporation for takiiig the h^b- 
agë. In deciding this caSe, the Massachusetts court said: 
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"The loctis in quo, although a part of a turnpike road, is the soil and free- 
hold of the plaintiff. He lias the exclusive right of property in the iand, siib- 
ject, however, to the easemént or rights incident to a public highway, such 
as the right of passage over it, and the right which the turnpilîe company bas 
to construct a convenient pathway, and to keep it always in good repair. To 
accomplish thèse purposes, the corporation may dig and remove, frotn place 
to place, within the limits * * * for the road, anj^ earth, sand, and 
grave], and may dig or eut up sods and turf; but it by no nieans follows that 
the corporation has the right of herbage which is the exclusive property of 
the owner of the soil, as welJ as ail trees, mines, etc. The corporation has 
no right of property in tha land, but only a servitude or easemént, and this 
does not clash with the plaintilï's exclusive right of property in the land. 
* * * It was once doubted whether ejectment or other real action would 
lie for the soil of a road or highway, because it was said full seisin could not 
be delivered, and a dictum of Lord Haedwiokb was qiioted to that effect, in 
the caseof Goodtitle v. Alker, 1 Burrows, 133; but that doubt was removed 
by the décision in that case, and very clearly it had no foundation in princi- 
ple." 

The same doctrine had been previously held by the same court in 
Rqhhins v. Borman, 1 Pick. 122, and was reaffirmed in PerZey v. Ohand- 
ler, 6 Mass. 454, in which the court said: 

"ïhe soil and freehold remain in the owner, although ineumbered with a 
way ; and every use to which the land can be applied, and ail the profits which 
may be derived from it consistently with the continuance of the easemént, 
the owner may lawfully claim.' He may maintain ejectment for the land thus 
ineumbered, and, if the way be discontinued, he shall hold the land free of 
the incumbrance." 

In our judgment, the plaintiff is entitled to a verdict and judgment 
for the premises declared for, subjectto the easemént in the United States 
to make such use thereof as is necessary for the protection of the light- 
house. Having reached this conclusion without référence to the ques- 
tions growing out of the relation of landlord and tenant, we do not find 
it necessary to rule upon the prayers in which the contentions of the 
plaintiff based upon that aspect pi the case are stated, but it is évident 
that the familiar rule that a tenant cannot be held to dispute his land- 
lord 's title must, se far as it is applicable, strengthen the plaintiffs' case, 
^nd tend to support the conclusions at which we hâve arrived. 

Bond, J,, concurs. 
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■ !' United States ». Gareetson.^ 

(Cij-cuit Court, S. Jb. 4.lab(ima. March 20, 1890.) 

1. PnBMO Lauds— Resbevations— Land Subject to Entet. ; 

The geueràl public domain là open to private entry, and lands cannot be said to 
be reserVèd for such entry. The lândà reserved are those severed f rom tbe mass of 
public landB, and appropriated for governmental purposes. 
8. Same— Dépenses against Land Laws— CtrtTiîTG Timbeb— Indiotment. 

The last clause of section 2461, Rev. St., f orbids the outting or removal of timber 
from lands open to private entry with the Intent to use it for apy other than United 
States naval purposes ; but sùcn intëht mu$t be alleged in the information or indict- 
' ment. 

8. SamE— GONSTBOOTION OF STATUIES— (ÏENEEAli AND PARTIOtTLAB WOBDS. 

It is a eeneral rule in the construction of .atatutes tbat gênerai words preceded or 
followed by partioular words in the same, or anotber clause are qualifled or re- 
strained by them. "," ' 

4. Same— CoTTiNff Timber-^O'crWntinï! Btaïro. 

Rev. St. § 5388, makes the wanton destruction of timber on lands reserved for 
public uses a crime, but does not cover turpentine boxing or wanton destruction of 
timber on lands Opén for pre-emption; homestead, and cash entriïsà. 

5. BTATUTBS-^OoSSTRnCTION— PbNAL StATUTES. 

Pénal stàtutes cannot be eztendedbeyond the obvious meaning of their terms on 
any plea of failure of justice ; and, It tneré is a f air doubt whetber the act charged 
j: is embraceS in a criminal, prohibition, that doubt is to be.resolved in favor of the 
■ accused. , , 

At Law. On demurrer to criminal information. The opinion covera 
points made on ! original hearing and rehearingi 
L. H. Faith, for demurrant. 
.M. D. Wicka-skam, Dist.Atty.^ for Ihe United States. 

TouLMiN, Ji The first, second, and third counts in the information 
chaîne the défendant with unlàwfully cutting, and proctiiing to be eut, 
timber on lûnds of the United Statèà, which, in pursuance of law, bave 
beèn reserved for pre-emption, homestead, and cash éntries; and the 
foarth and fifth counts charge him with wantonlj' destroying, and pro- 
curing to be wantonly destroyed,' timber on the same lands of the United 
States, with thè same avermènt thàt they were lands which, in pursu- 
ance of law^ had been reseH'ed • fof jii^émption, homestead, and cash 
entries, and that the cutting and wanton destruction of the timber was 
by boxing and chipping the same for turpentine purpoSes- The de- 
murrers are, in substance, that the information fails to aver that the 
timber alleged to hâve been unlàwfully eut and to hâve been wantonly 
destroyed was on lands of the United States which, in pursuance of law, 
had been reserved or purchased for the use of the navy of the United 
States, or for military or other public purposes, and that it fails to aver 
the intent yvith which the alleged cutting was donc. It is conceded by 
the district attorney that the information is not good under section 2461, 
Rev. St. , under the latter clause of which it is necessary to aver the in- 
tent with which the cutting was done. But the contention is that the 
information is good under section 5388, Rev. St., which provides, as 

'Reported by P. J. Hamilton, Esq., of the Mobile, Ala., bar. 
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amended by act of June 4, 1888, thai "every person who unlawfuUy 
cuts * * * or wantbnly destroys * * * any timber standing 
upon the land of the United States which, in pursuance of law, may be 
reserved or purchased for military or other purposes, or upon any In- 
dian réservation, * =k * shall pay a fine of etc. "May be re- 
served" hère means "hâve been or shall be reserved," which are the 
words used in the originalact. See 11 St. at Large, 408. 

Now, can the information be maintained under this section, 5388, 
Rev. St.? This inquiry suggests two questions: Mrst. What lands of 
the United States was this section designed to protect? Ail the lands, 
or certain lands, of the United States? Seamdly. If certain lands, viz. , 
lands reserved for particular purposes, do they include lands that are 
subject to pre-emption, homestead, and cash entries? It is a gênerai 
rule, in the construction df statutes, that gênerai words preceded or fol- 
lowed by particular words in the same or a subséquent clause, are qual- 
ified and restrained by the particular words. ,0r, to state it somewhat 
differentlyj "when gênerai words folio w, in a statute, words of particu- 
• lar and spécial meaning, if there be : not a clear manifestation of a dif- 
férent législative intent, they are construed as applicable to persons or 
things, or cases of like kind, as are designated by the particular words." 
BisK. St. Crimes, §§ 246^ 246; Dwar. St. 69, 79; Oha.pman v. Forsyth, 
2 How. 202; Woolsei/v. (Jade, 54 Ala. S85; Amos v. State, 7S Ala. 601. 
The moré gênerai words "or other purposes," foUowing the more spé- 
cifie or particular words "for military," upon a settled rule of construc- 
tion, lai^er législative intention not being clearly expressed, mustbe con- 
strued as extending only to purposes e^usdem genèris with military pur- 
poses; that is, governmental or public purposes. A military purpose is 
a public purpose. Public land direçted by th« président to be reserved 
for use as a military post is not liable to entry under a pre-emption 
clàim because appropriated for a public purpose. Wikox v. Jackson, 13 
Pet. 496; Leavmworth RaUroad Co. v. U. S., 92 U. S. 742. "Land 
iawfuliy appropriated to any purpose becomes thereafter severed from 
the rnass of public lands." Karrnis Pac. Ry. Co. v. Atchison R. Co., 112 
U. S. 414, 5 Sup. et, Repj 208; RaUroad Co. v. Whitney, 132 U. S. 357, 
10 Sup. et. Rep. 112; KS.v. Payne, 2 McCmry, 289-306, 8 Fed. Rep. 
883. That is to say, land consigned to or set apart for any particular pur- 
pose, whether by réservation or purchase, becomes thereafter severed 
from themass of public lands.' Lands are appropriated by réservation 
for the establishment of trading houses, for fortifications or military 
posts,' for light-houses, for cemeteries, for the use of schools, and the 
like; and, when thus appropriated, they become thereafter severed from 
the mass of public lands. See authorities, supra. "Législation which 
reserved it [land] for àny purpose excluded it from disposai as the pub- 
lic lands are usually disposed of." Leaveriworih RaUroad Co. v. U. S., 
92 U. S. 742, 748. And the court say that "every tract of land set 
apart for spécial uses is reserved to the government. * * * There 
is no différence * * * whether it be appropriated for Indian or for 
otheripurjjoses." : , 
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Now, if congress had intended by this section (5388) to protect the 
timber on ail lands of the United States, and to provide for the ptmish- 
ment of depredators thereon, then why enumerate specially lands re- 
served for military purposes, Indian réservations, etc.? I think it is 
clear that congress intended by this provision of law to protect the tim- 
ber on certain lands of the United States, — lands reserved for spécial 
purposes. This, however, is virtually conceded by the proseeution; for 
it is averred in the information that the lands on which the alleged dép- 
rédation is said to hâve been committed were lands reserved for pré- 
emption, homestead, and cash entries. Now, do the reserved lands re- 
ferred to in section 6388 include lands subject to pre-emption, home- 
stead, and cash entries? Are there any lands of the United States re- 
served for any such purposes? Sections 2257 and 2258 of the Revised 
Statutes provide that ail lands belonging to the United States are subject 
to the right of pre-emption, except "lands included in any réservation, 
by any treaty, law, or proclamation of the président, for any purpose;" 
and section 2289, Rev. St., provides that lands subject to homestead 
entries are such "unappropriated public lands" as may be subject to pré- 
emption. In the case of Wilcox v. Jackson, 13 Pet. 498, the court say 
that "lands which may hâve beén appropriated for any purpose whatso- 
ever are exempt from liability to the right of pre-emption," and that 
"ail lands are exempt from pre-emption which are reserved from sale, 
pursuant to law, for any purpose." When lands reserved to the United 
States for any public purpose are again put in the market so as to be- 
come subject to entry at private sale, they lose their character as reserved 
lands, and become subject to pre-emption. Cléments v. Warner, 24 How. 
394. In the case of Cléments v. Warner, supra, the court say that, when- 
ever lands ^'become subject to entry at private sale, they lose their char- 
acter as reserved lands, and will then be subject to the privilèges of pré- 
emption in favor of settlers." In Newhallv. Sanger, 92 U. S. 761, the 
court say that "the words 'public lands' are habituaily used in our légis- 
lation to describe such as are subject to sale or other disposai under gên- 
erai laws. * * * To them alone could the order withdrawing lands 
from pre-emption, private entry, and sale apply." The court in this 
case, as in ail the other cases cited on the subject, clearly draw a distinc- 
tion between lands reserved and lands to which a pre-emption or home- 
stead claira may attach. See, also, Aurreœechea v. Bangs, 114 U. S, 381, 
5 Sup. Ct. Rep. 892. There is no doubt that the government can dis- 
pose of the public land by grant for public purposes, or reserve it from 
sale for such purposes; and, from the time this is donc, such land is not 
subject to pre-emption entry. U. S. v; Yoder, 18 Fed. Rep. 372; U. S. 
V. Brandestdn, 32 Fed. Rep. 738; Atherton v. Fowler, 96 U. S. 513; Rail- 
road Co. v. Wldtney, supra. It is severed from the mass of public lands 
to which alone a pre-emption or homestead claim could attach, or on 
which sUch entry could be made. From the authorities referred to, and 
under sections 2257-2289, Rev. St., it seems very clear to me that lands 
subject to homestead, pre-emption, and cash entries cannot be said to 
be lands reserved for any purpose. Such lands comprise the gênerai 
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public domain, — unappropriated lands, — lands not held back or reserved 
for any spécial governmental or public purpose. U. S. v. Payne, supra; 
Turn&r v. Union, 5 McLean, 344. 

But the district attorney contends that section 5388 should be liber- 
ally construed, tbat is to say, so construed as to cover the unlawful cut- 
ting and wanton destruction of timber in any manner on ail the lands of 
the United States; otherwise, this public mischief could not be prevented. 
The rule is ihat the évident intention of the législature ought not to be 
defeated by a forced and overstrict construction, but it has been long 
and well settled that pénal statu tes must be construed strictly; that the 
courts will not extend them beyond the obvious meaning of their words. 
U. S. V. Morris, 14 Pet. 464. Pénal statutes cannot be extended beyond 
the obvious meaning of their ternis on any plea of failure of justice. 
Sedg. St. & Const. Law, 279; Remmington v. State, 1 Or. 281; V. S. v. 
Eeeee, 5 Dill. 405, 414. If there is a fair doubt whether the act charged 
in the indictment is embraeed in a criminal prohibition, that doubt is 
to be resolved in favor of the accused. U. S. v. Reese, supra; U. S. v. 
Whittier, 5 Dill. 35; U. S. v. Clayton, 2 Dill. 219; U. S. v. Shddm, 2 
Wheat. 119; U. S. v. Wilibei-ger, 5 Wheat. 76. And I think we hâve 
eeen that the obvious meaning of the words "reserved for other pur- 
poses" in the statute, construed in connection with the context, is re- 
served for other spécial public purposes. That this was the intention 
of congress, I hâve no doubt; and it is still clearer, I think, that land 
subject to pre-emption, homestead, and cash entries are the "public 
lands" of the United States, — those not reserved for any purpose. But 
section 2461, Rev. St., was designed for the protection and préservation 
of thèse lands as a part of the public domain, and prescribes penalties 
for the cutting or removal of timber on or from the same. As was said 
by the court in the case of U. S. v. Schuler, 6 McLean, 28: 

"Section 2461 constitutes part of the land law of the United States, and 
was designed for the protection and the préservation of * * * the na- 
tional domain. * * * ïhe term ' other land ' in the statute has référence 
to its aurveyed divisions, and contemplâtes the lands known and described in 
the public surveys as distinct from those reserved for naval purposes. " 

And in Leatherbury v. U. S., 32 Fed. Rep. 780, Judge Paedee says: 

"The object of the section [2461 Rev. St.,] was and is to préserve the tim- 
ber on ail the public lands, where the lands hâve not been reserved," etc. 

And he says that "trespasses other than the cutting or removing of the 
trees or timber, with the intent to export, dispose of, etc. , were not con- 
templated nor provided for." Hence the contention that, unless it is 
held that the cutting of timber by boxing it for turpentine purposes, and 
the wanton destruction of timber, on ail public lands, can be prosecuted 
under section 5388, Rev. St. , such public mischiefs cannot be suppressed, 
■and there would be a failure of justice. The answer is, it is the busi- 
ness of the courts to expound, not to make, the law; and, if congress has 
not thought proper to make the cutting of timber by boxing it for tur- 
pentine purposes, and the wanton destruction of timber on ail lands of 



26" FEDERAL HEPOETEE, vol. 42. 

tlie United States, indîctable, I hâve nô discrétion, but am bound to dé- 
clare theHw as I understand it, let the conséquences be what they may. 
In my opinion, the demurrers to the information are well taken, and 
they are sùétairied. 



Emmons V. United States. ' 

(CiroiiAt Court, D. Oregon. April 18, 1890.) 

1. PcBtK! Laitob— Voio Entkies— Action. TO Recover Pkicb. 

Actions are xnaiutainablè in ths national courts, against the govemmentof the- 
tJhited States, tcî tecoyer thepurctaase prioô paid upon ypid entries of public land, 
under the .provisions of tbe act of congress of March 8,, 1887, authnrizing sults 
. a.gainst the tTéited States. 

8. 8àMB-^A()tIONS BT A^iSNEES. 

guph actiOAS oannot be maintained by assignées of the parties who made the 
vold entries; assignments bt allclaims against the government being deolared volt' 
by section 84T7,Rev. St.j unless made with presoribed formalities, after issuanoe 
. of warraqtâ pçi pscy the claims. 
8. Samb-t-Pieadino. 

' A pétition to recoverthe purohase money paid to theTJnited States for land, 

which Bhows an allowance of the proposed entry by the register and receiver of the 

.proper district land-oflloe, and the issuance of a oertlflcate to the entry man, and 

fails to allège a surrender of snoh certiflcate, or to accoUnt therefor, or to aUege » 

i itelinquishment of ail claims to the land under such entry, is insuflicieut. 

{I^HçJms by the Court-) 

At Law. 

2ér» (SnoMî, for plaîntiff.; , 

U, S. Dist. My. May, fpr the United States. 

Hanfoed, J. This cause has been argijed and submitted upon a de- 
murrea* to the pétition, based upon two grounds, appearing, it is alleged, 
upon the face of the pétition, viz.v insufficiency of the facts to jùstify 
the action, and want of jurisdiction in the court of the subject-mattet of 
the action. Thé allégations of thé pétition, in brièf, are to the effect 
that three persons, each pf whom was entitied to thebenefits of the pro- 
visipn? of the act of congress proyiding for the sale of timber lands in the 
States of Oalifornia, Neyàdçi, and Oregon,| and in the territory of Wash- 
ington, approved June 3, 1878, in good faith, and in due conformity to 
the reqnirements of saidact,' and the rules and régulations of the départ- 
aient of the interior, made their respective applications to purchase 160 
acres of timber land in Oregon, and made the required payments there- 
forj including fées amolîntihg to the aggregate sum in each of the three 
cases of $410; that the sàid applications were allô wed- by^ the register and 
receiver of the proper district land-ofïlce, and final ceftificates of pur- 
chase were issued by the receiver; that afterwards the commissioner of 
the'general land-uffice; daiming that the lands were not timber lands sub- 
ject to entry under said act arbitrarilj' eanceled the several entries so made, 
and directed such camcellation to beentered in the records of the district 
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iand-office, wbich directions hâve been complied with, and ever since 
the lands bave been listed as vacant public lands subject to further entry, 
and in conséquence thé said entry men bave not received, and cannot 
receive, patents for the lànd; that the government bas heglected and re- 
fused, and now refuses, to refund the money paid for the land by thé 
entry men', that the said entry men, respectively, before the signing pf 
the pétition, sold, assigned, and transferred the land sought to be entered, 
and their interests therein, and their several claims against the govei'n- 
ment, for the money paid as aforesaid to the plaintiff, who is still the 
holder and owher thereof ; that the rights upon wbich the action is founded 
accrued within six years from the time of filing the pétition, and thàt 
the samè hâve not been heretofore adjudicated by any court, department, 
or commission authorized by law to hear and détermine the same. 

The plaintiff seéks in tbis single action to recover the full amount of 
purchase moriéy and fées paid by the three entry men; the particular 
facts of each of the three asSigned claims being separately set forth in the 
pétition. The plaintiff assumes that the right to maintain this action in 
tbis court is given by the act of congress of March 3, 1887, entitled "An 
act to provide for the bringing of suits against the government of the 
United States." Section 1 of tbis act enumerates the several kinds of 
claims against the government made cognizable in the courts, as follows: 

"first. Ail claims founded upon the constitution of the United States or 
any law of congress, exoept for pensions, or upon any régulation of an exec- 
utive department, or upon any contiact, expressed or implied, with the gov- 
ernment of the United States, or for damages, liquidated or unliquidated, in 
cases not sounding in tort, in respect of wbich claims the party would be en- 
titled to redress against the United States either in a court of law, equity, or 
admiralty, if the United States were suable: provided, however, that noth- 
ing in this section shall be construed as giving to either of the courts herein 
mentioned jurisdiction to hear and détermine claims growing out of the late 
civil war, and commonly known as 'war claims,' or to hear and détermine 
other claims which hâve heretofore been rejected or reported on adveraely by 
any court, department, or commission authorized to hear and détermine the 
same, Second. AU set-o£fs, counter-elaims, claims for damages, whetlier liq- 
uidated or unliquidated, or other demanda whatsoever on the part of the gov- 
ernment of the United States, against any claimant against the government 
in said court: provided, that no suit against the government of the United 
States shall be allowed under this act unless the same shall bave been brought 
within six years after the right accrued for which the claim is made." 

By the second section of the act, jurisdiction concurrent with the court 
of claims of suits founded upon the above enumerated matters is given 
to the district courts where the amount of the claim does not exeeed 
$1,000, and to- the circuit courts where the amount exceeds $1,000 
and does not exeeed $10,000. In the argument in support of the 
demurrer, counsel for the government coutends that this act, author- 
izing the prosecution of certain classés of suits against the government 
in the national courts, must be so construed as to not include a suit 
or action upon a claim for repaymëht bf the price of land erroneously 
sold or entered, and in support of this contention cites that part of the 
Opinion of the suprême court of the United States in the case of U. 
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5. V. Jones, 131 TJ. S. 1, 9 Sup. Ct. Eep. 669, in which the idea îs sug- 
gested that the management and disposai of the public domain has al- 
ways been regarded as more appropriately belonging to the political de- 
partment of the government than to the courts, and more a matter of 
administration than judicature. To this contention, I cannot yield. 
The positive provisions of the statute, expressed in language free from 
ail ambiguity, authorize suits to be brought and prosecuted against the 
government, in its own courts, in ail cases founded upon claims for the 
mère payment of money other than those parti cular classes of claims 
which are by the act specifically excepted, in which excepted classes the 
claims set forth in the pétition in this case are not included. In the 
case of U. S. v. Jones the suprême court decided that the statute author- 
izes suits against the government only wh en founded upon mère money 
demands, and no other point was decided. The reasons given for the 
décision do not support any such rule of construction as would, in ef- 
fect, 80 lirait the statute as to add other classes of mère money demands 
to those which the statute itself, in terras, excepts from its provisions. 
In a case where an application to purchase part of the public domain 
has been disallowed after payment of the fixed priée therefor by the ap- 
plicant, a demand for repayment of the money, if not a matter of abso- 
lute right, free from ail question, can only involve questions proper for 
judicial détermination, and which cannot be regarded as being in any 
sensé political. 

It is further urged that section 2362 of the Revised Statutes of the 
United States, and the act of June 16, 1880, providing for the repay- 
ment of certain fées, purchase money, and commissions paid on void en- 
tries of public lands, provide an adéquate remedy for ail cases of this 
character, and the exclusive remedy, I agrée that the statute referred 
to provides, a method of procédure to obtain repayment of the purchase 
money in cases like the one at bar, and, in my opinion, the conditions 
therein pi^escribed upon which repayment can be made are just and rea- 
sonable, and must necessarily be cpraplied with before any repayment 
can be lawfullymade or adjudged. But I do not agrée that the rerae- 
dial provisions of the act of 1887 can rightfully be so abridged by con- 
struction as to preclude the courts from taking cognizance of any case 
merely because, by another law, an officer of the executive branch of 
the government is authorized, though not compellable, to satisfy th© 
claim by dij-ecting payment thereof. To so hold would practically nul- 
lify the statute in its entire scope. 

This act contains certain exceptions of cases which , because thus ex- 
cepted, cannot be litigated in the courts; but no case is thus excepted 
because authority is given by sonie other law to the executive branch of 
the government to adjust and satisfy the claim. I do not understand 
the proviso attached to the first subdivision of the first section of the act 
to bar an action upon a claira by reason of a décision of a department 
authorized, to pass upon it adverse to the claim, unless such adverse dé- 
cision was rendered prior to the date of the act, although, in the argu- 
ment, counsel on both sides seemed to assume that it does, and the pe- 
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titîon was evidently drawn with that idea ia mind. The word "hereto 
fore," as it is used in this proviso, can hâve no other office than lo lirait 
the application of the exception to cases which had been determined and 
closed in accordauce with the provisions of existing laws prior to the en- 
actment of this law. 

The next proposition advanced in support of the demurrer is that the 
act of 1887 does not authorize suits to be brought against the govern- 
ment by the assignée of a claim, and that the privilège of suing the gov- 
ernment is, personal to the original party to a claim, and not assignable. 
I recognize that there is considérable force in the argument on this point; 
but I should hesitate to sustain the demurrer, or hold that an assignée 
of a claim cannot sue the government, on thèse grounds alone. How- 
ever, section 3477 of the Revised Statutes makes ail transfers and assign- 
ments of any claim upon the United States, whether absolute or condi- 
tional, whatever may be the considération therefor, and ail powers of 
attorney, orders, or other authority for receiving payment, absolutely 
null and void unless executed, with certain prescribed formalities, after 
the allowance of the claim and the issuance of a wari-ant for the pay- 
ment thereof. By this statute the assignments alleged in the pétition 
of the several claims sued on are made void, and therefore the plaintiflf 
cannot maintain this action. If he can collect the money claimed at 
ail, it can only be by an application to the secretary of the interior, 
made in conformity to the requirements of the statute of 1880, or sec- 
tion 2362 of the Revised Statutes, which authorizes payments to as- 
signées. Thèse statutes, being spécial, providing for relief in particular 
cases, to be obtained in a prescribed manner and upon specified condi- 
tions, can be invoked only for the benefit of him who observes and con- 
forms to their requirements. 

If the plaintifF could maintain the action, I should still feel bound to 
sustain the demurrer for the reason that the pétition does not show that 
the receiver's certificates issued as therein alleged hâve been surrendered 
or accounted for, nor that there bas been any relinquishment of claims 
to the land by the original entry men or the plaintiff. There can be no 
valid claim for return of the purchase money while y et the land itself 
is claimed, especially as in this case it is not shown that the entries were 
invalid. The pétition allèges that the commissioner of the gênerai land- 
office, in ma^sing the orders canceling the entries, did so claiming that 
the lands were not timber lands subject to entry as such under the act 
of congress authorizing the sale of such lands. This is ambiguous. It 
is not an assertion that the commissioner ever claimed or decided, as a 
matter of fact, that the lands are not timber lands, unfit for cultivation, 
and chiefly valuable for the timber thereon. If, in fact, the commis- 
sioner did find ail the facts to be favorable to the entry men, and only 
disallowed their entries in conséquence of an error in a matter of law, 
Buch ruling would not be inconsistent with what is alleged in the péti- 
tion; and yet, in such a case, the plaintiffs' vendors would not necea- 
sarily lose their lands, for, upon the issuance of patents to the lands to 
other parties, the lawi'ul claimants, by appealing to a court of equity, 
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■côuMïiave the errors corrected, and acquîre perfect tMès^ by compellîng 
bo&^eyances froiii the patentées. It is, therefore, necessary that ail 
«lairb ttnd controversy under the entries should be fintilly terminated, 
•âHd that the fact of such terminàtion be évidenced by matter of record, 
or ackDowledged by the party by a surrender of the certificate of pur- 
chfese and a relinquishmônt of the lând, before a party can place him- 
self in a position to maintain an action for the purchase money. The 
pétition nïay be cured of its imperfection in this regard by an amend- 
mentj if the facts are such as to warrant it; and this is my reason for 
cailing attention to a defect not referred to in the argument. An order 
sustaining the demurrer will be enteïed; and, unless leavë to àmend the 
pétition shall be asked, a judgment Trill be giveu for the défendant. 



Sawyeb d al. V. Equitable AcxjidbiIt Ins. Co. of Cincinnati. 
ICircuU'Cov/rt, E. D. Wisconsltu March 35, 1890.) 

IiIFB ISBUBANCB— APPLIOATlON-J-ANSWÏiK BT AOENT. 

Insured was not asked as to bis income, but after he bad signed Ms application, 
thé "ëtatements In whlch were warranted, the agent, withbut lis knowledge, insert- 
ed a statement that it was nàt less than $100 a week. This statement was in a dif- 
férent handwrlting f rom the rest of the application, and the policv was issued by 
the home office. Held, that the Company was liable, though insured was practiaaUy 
insolvent, and his incoms was mucb less tbaa$10U. 

At Law. On motions for judgment on verdict and for new trial. 

Action by Edgar P. Sawj'er and John N. Kiel, executora of the will of 
Julius H. Kiel, against the Equitable Accident Insurance Company of 
Cincinnati, upon a policy of insurahce. 

Wmbrod, Thompson & Harshaw, îot ■plaintiSa. 

.Gary <fc Forward, for défendant. 

jÈsSïTSà, J. The action is upon an accident policy of insurance is- 
sued by the défendant upon the life of Julius H. Kiel, the plaintiffs' 
testator, for the sum of $10,000. One of the défenses to the action, and 
the oûly one necessary to consider at this time, is that, in the applica- 
tion upon which the policy was based, the assured statéd as a fact whicb 
he warranted to be true, but which was in fact false, that his weekly in- 
come was not less thah $100. At the trial the jury retumed a gênerai 
verdict for the plaintiffs, and, in answer to two spécial questions sub- 
mitted, found that at the time of the application, and for a year prior 
thereto, the weekly income of Julius H. Kiel did not exceed $50; but 
thM the statement in the application respecting his weekly income was 
not côhtained in the application when signed, nor inserted therein at 
any time with the knowledge or consent of the assured. Upon this ver- 
dict, both parties noW move the court for judgment] the défendant coup» 
ling therewith a motion for a new trial. , 
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• iThe facts established by the verdict, so far aa they areessential.to, the 
proper détermination of the question involved^'may be thus summarizedt 
The a,ssured, a résident ofOshkosh, on the 18th of April, 1888, at Mil- 
waukee, applied to W. H. Craft, the Wisconsin state agent of the défend- 
ant, for accident insurance to the amount of $10,000. He was a stranger 
to Craft, who required références. He infornaed Craft that he was prési- 
dent and treasurer of the Ingalls, White Rapids & Northern Railroad, a 
loggiug railroad in the northern woods, and referred Craft to the office 
of the Wisconsin Central Railroad. Craft said to him that the agency 
could not Write a policy in excess of $5,000, but he would take his ap- 
plication, and, if the références proved satisfactory, would forward the 
application to the company with a recommendation that the policy is-; 
sue. Thereupon Graft's son, in his présence and in the présence of the 
a^sured, propounded the questions and wrote thë answers in the blank 
application , so far as the blanks were filled at the time. The application 
waa -thiai signed by Kiel, who left with Craft his check for $50, the re- 
quired preniium, with the understanding that the policy when issued 
should be forwarded to him at Oshkosh, or, if the application should be: 
rejected, the check was to be returned. At no time was Kiel interro- 
gated .as ta his income, nor did he make any statement respecting it. 
Craft, upon inquiry, satisfied himself respecting the desirability of the 
risk, and, in the absence of Kiel, and without his knowledge or consent^ 
lipon the margin of the application, added to.the occupation stated by 
Kiel the yfotd "capitalist," and in the space in the prescribed blank, 
which had not been filled, erased the printed word " wages," and inserted 
in writir^ "income not less than $100*00," ào that the statement would 
read, "my, weekly income not less than $100.00," and thereupon for- 
warded the application to the défendant with a letter strongly recom- 
mendingithe aceeptance of the risk. The policy was issued and sent to 
Çraft, wbo in turn forwarded it to Mr. Kiel by mail, and used the check 
left with him for the premium. The application was a printed blank 
furnished ;by the défendant company to its agents, and contained the 
usual warranty that the statement of facts therein contained, and upon 
which the policy was to be based,.was true. The company was not 
informefdi# the action of Craft in respect to bis altération of the signed 
appliçîttioQ until the last trial of the action, when it timely tendered 
and paidi.into court, to the use of the plaintiffs, the amount of prcr 
mium, with accrued interest. to the date of suph tender and payment. 
The altérations were manifestly in the! handfrriting of Craft, the agent, 
with which the company raust be asaumed to bave been farailiar, and 
exhibit a marked contrast to the handwriting of the son who filled the 
blank, with the exceptions stated. The printed instructions to agents 
required them, in case of application for insurance in ëxcess of $5,000, 
tp4pply to the home office, giving iuli answers to each question in the 
application, and stating the salary or weekly wages of applicant. Mr. 
Çraft, at the trial, insisted that,: in insuring professional men, merchants, 
and those h^ying no fixed inpome, it w^ the custom to ignore thatqueft-; 
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tion, or to insert such an amount as the agent thought reasonable; but he 
could not say that any of the gênerai officers of the company had ever 
so instructed him. The rule of the company at that time was that week- 
ly indemnity from ail sources should not exceed weekly wages, and the 
amount of death beneât, when coupled with weekly benefit, was adjust* 
ed upon the basis of weekly indemnity. Mr. Kiel had during the fall 
previous invested in a logging railroad and logging business that was 
largely inoumbered. The incorporation owning it at the time of this 
application was insolvent, and on the verge of bankruptcy, to the knowl- 
edge of Mr. Kiel. Within a few weeks thereafter the railroad and busi- 
ness passed into the hands of a receiver. Mr. Kiel had some considér- 
able real estate, yielding income, but was indebted to an amount in ex- 
cess of ail his property, and was at the time of this application, to his 
khowledge, practically insolvent, although still in receipt of rentals. His 
death occurred soon after, as found by the jury, from accidentai drown- 
ing. The policy of insurance professes to be issued in considération of 
the représentations, agreements, and warranties made in the application, 
and contains an agreement by the assured that such déclarations are 
warranted to be true in ail respects; and said application is referred to 
and made part of the oontract, although no copy of the application ac- 
companies the policy. It is also conditioned in the policy that, if any 
statements in the application are false, the policy shall be void. 

The question presented is whether the company is bound when its 
agent wrongiùlly changes the application after it is signed, and before 
its transmission to his principal; the insured being guiltless of participa- 
tion in the wrong. It was held in Insurance Co. v. WUkinson, 13 Wall. 
222, that insurance companies acting through agents at a distance from 
the home office were bound by their acts within the gênerai scope of the 
business intrusted to them, and that parties dealing with them are not 
bound by any limitation of authority not brought to their knowledge ; 
that, when such agents prépare the application, and insert therein an 
untrue statement not given by the applicant, the company is bound, 
although the application be signed by the assured. The décision of that 
case was affirmed in InmratKe Co. v. Mahone, 21 Wall. 152, where it was 
ruled that the proposais and answers prepared by the company's agent 
must be regarded as the act of the company, which they cannot be per- 
mitted to set up as a warranty by the assured when truthful answers 
were given to, but otherand untruthful answers were substituted by, the 
agent. The court further held that it was of no conséquence that the 
answers as written by the agent were read to and signed by the applî- , 
cant; that, having answered truly, the applicant had the right to assume 
that the answers he did make were accepted as meaning, for the purpose 
of obtaining a policy, what the agent stated them in writing to be. Thèse 
cases were followed and approved in Insurance Co. v. Baker, 94 U. S. 610. 
There the agent of the company undertook to construe and interpret the 
answers of the applicant, and inserted in the application his construction 
and interprétation of the answers, but not the answers themselves. It 
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■was held that the statement, although signed by the applicant, was one 
prepared by the company, for which it was responsible, and could not 
be asserted to defeat the policy. 

The counsel for the défendant strenuously contests the correctness of 
the Tule thus laid down. They claim it to be in antagonism to settled 
principles of law: that the signer is conclusively presumed to know the 
contents of the instrument signed, and that, by signing it, he adopts 
every erroneous statement therein, and warrants its correctness. They 
further insist that the signer of an erroneous statement going to the basis 
of a contract of insurance has by that act fraudulently or negligently 
coUuded with the agent, and become the active participant in an imposi- 
tion upon the company, to its injury; and that to allow him thus to 
escape his warranty is to permit him to take advantage of his own wrong. 
They further insist that the cases cited are substantially overruled by 
the case oî Insurance Co. v. Fktcher, 117 U. S. 519, 6 Sup. Ct. Rep. 837, 
and that the latter case présents the only logical principle by which such 
cases should be ruled, and is authoritative hère to effectuate the défense 
and avoid the policy. Since some of the language of Mr. Justice Field 
in the latter case is said to antagonize the reasoning upon which the pre- 
vious cases are based, the facts of the latter case should be carefully 
looked to, to ascertain the précise situation to which the argument is ad- 
dressed. The printed application contained the usual warranty with re- 
spect to the answers, and the further agreement — wanting in the previous 
cases — that, "as only the ofïicers at the home office had authority to dé- 
termine whether or not a policy should issue on any application, and as 
they relied only on the written statements and représentations referred to, 
no statements or représentations made or information given to the persons 
soliciting or taking the application for the policy should be binding on 
the company, or in any manner affect its rights, unless they were reduced 
to writing, and presented at the home office in the application." To the 
policy was attached a copy of the application, with notice to the assured 
that, if corrections were desired respecting any unintentioual errors or 
omissions in the application, when satisfactory to the company, a certifi- 
cate to that effect would be issued by the proper ofïicers. The agent 
falsely stated in the application the answers of the applicant signing the 
application, there being no évidence, as the court states, that the appli- 
cation was not read by him before he signed it, or that there was any 
imposition practiced upon him, or that, alter receiving the policy, which 
he retained until death, — a period of over two years, — he applied to cor- 
rect his answers, which, as written down, were conceded to be false. The 
opinion distinguishes this case from that of Insurance Co. v. .WUkinson, 
and kindred cases, upon the ground that in those cases no limitation up- 
on the power of the agent was brought to the notice of the assured, and 
asserts that "in such cases it may well be held that the description of 
the risk, although nominally proceeding from the assured, should be 
regarded as the act of the company," while in the case then under consid- 
ération the power of the agent was expressly limited, and notice thereof 
embodied in the application which the assured signed, and which he 
v.42F.no.l — 3 



must be presomed to hâve read. So thàt the false statement în the ap» 
plicfttîon was in law the adopted act of the assured, who thereby becâmé, ; 
through his own négligence, an instrument and participant in the fraud 
of thé ^ent, barring the right to assert the validity of a policy thus pro- 
cured. The décision proceeds upon the farther ground that the rétention 
of the policy with a copy of the application attached was a ratification 
and approval of the false statements in the application, and of the fraud 
perpétra ted, equally barring any right of reoovery. I find no conflict or 
want of hartnony in thèse décisions, the peculiar facts of each being con- 
sidered. In the JfaAoTie and Baker Cases the assured made truthful state- 
ment» to an agent clothed with apparent authority to deal with the sub- 
jectf and-without notice of any limitation of authority. The answer 
written by the agent, aûd signed by the applicant, was the interprétation 
and légal effect given by the agent to the truthful answers of the appli- 
cani. In such case it may well be said that the agent, being possessed 
of the facts, might détermine for his principal what interprétation should 
be giv^ to ascertained facts as affecting the subject inquired of. Insur- 
ance Oo. y. 0Mmberlamy IZ2 U. S. 304, 812, 10 Sup. Ct. Kep. 87. In 
the WiMnion Case the erroneous information came from a third party to 
the agent, touchinga factof which the applicant was ignorant, and which 
was:acoëpted by the agent as satisfactory. With no notice of limitation 
of the authority of the agent to deal with the matter for his principal, 
the assured could rightfully assume from such act that the corapany was 
content with the information obtained. In such case the answer was the 
act of the cbmpany byits agent, ând not that of the assured. In the 
Fletcher Oase, on the contraïy, there was express limitation of author- 
ity of the agent. The assufed signed the application with knowledge, 
or means of knowledge, of such limitation. If he failed to read the 
paper signed, that was his own négligence, operative to work a fraud 
upbfn ^e Company. H© *?as prevented by no fraud or deceit of the agent 
from kuowing the limitation of authority, or the statements to the Com- 
pany which he verified by his signature. Ke was therefore held to hâve 
adbpted the acts of the agent in excess of authority as his own, and 
thereby to hâve become a participant in the fraud perpetrated upon the 
principal. The distinction between the cases is clearly stated by Mr. 
Justice FiEtD, and rest» upon notice to the assured of the limitation up- 
on the power of the agent. I hâve been thus careful to verify the facts 
and groupds of décision in Insurance Ob. v. Fletcher, as counsel hâve in- 
sisted that the first paragrîaph in Mr. Justice Field's opinion is in direct 
antagonism to, and practically overrules, the previoûs décisions of the 
court, noïwithstanding the distinction between the cases stated in the 
i>pimon. ; I do not so read the meaning of the paragraph. Standing 
tilone, theianguage is, Undoubtedly, quite comprehensive; but it would 
be maniféstly unfair to^cànstrue it without référence to the facts of the 
case to which it was addi*eE(sed . So înterpreted, it is to the effect only that, 
when assurerand assured- hâve both been deceived by the fraudulent act 
of the agent, and the assured, from neglect to read the application, when 
reading would hâve disclosed both the fraud and the limitation of author- 
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ity of the agent, was placed in the position of making ïkise représentations 
inducing a contract not otherwise obtainable, justice would requiré that 
the contract be canceled, and the preiniums returned. So construed, 
there is no lack of harmony in the Une of décisions referred to. It can- 
not be presumed that the court designed to overrule the doctrine of prior 
cases which they were careful to distinguish from the case then before it. 
Corning now to the case in hand, it is clear that the défense of breach 
of warranty on the ground of false statement of income must fail, for 
the plain réason that the assured executed no such warranty. The paper 
signed was a blank as to that subject. The fiUing of that blank was sub- 
séquent to tlie signing, and was the act of the agent of the company, 
and without authority of the assured. He cannot be bound upoft a 
warranty of which he was ignorant. Nor does the case fall within 
the rule applicable to negotiable and other instruments executed in 
blank, and intrusted to the custody of another for use for the benefit 
of the signer or others, that, as between such party and innocent 
third parties, the person to whom the document is intrusted is deemed 
the agent of the party to âll the blanks necessary to perfect the instru- 
ment; and this for two sufBcient reasons: The application was Written 
by the agent, who was apparently clothed with authority to do ail acts 
needfui in the promises. He propounded the questions which he deemed 
proper, and received and noted the answers thereto. He made no in- 
quiries touching the income of the assured, nor was any statement de- 
manded upon the subject. • In ail this he acted for the company, and 
was pro hoc vice the corporation. His silence as to the question was 
équivalent to an assertion to the assured that the question was not ma- 
terial, and was waived. Under such circumstances, the signing of the 
application with the blank unfilled cannot be claimed as an authority to 
the agent to till the blank. The rule applies to instruments intrusted to 
one who represents the signer, and thereby clothed with power to im- 
pose upon innocent third parties. But hère the instrument was deliv- 
ered to the agent of the company; and delivery to him, as respects the 
assured, was delivery to the company. In such case the assured 
is not estopped to deny the warranty. The company may, in fact, 
hâve relied upon the statements filled in the blank by its agent; but 
that is unavailing, because, to work an estoppel, the misconception 
as to the state of facts must hâve been induced, and the company must 
hâve been misled, by the words or conduct of the assured. But hère the 
imposition was the act of its own agent, enabled by its authority, and 
not by the act or conduct of the assured, to work imposition. His acts 
with respect to the préparation and receipt of the application must be 
deemed the acts of the company. The principal should, therefore, bear 
the conséquences of the conduct of a négligent or fraudulent agent inter- 
vening between the assurer and the assured, the latter being guiltless of 
fraud or collusion; and this upon the familiar principle that, when one 
of two innocent persons must suffer by the fraud or négligence or unau- 
thorized act of a third, he who clothed the third with power to deceivé 
or injure must suffer the loss. 
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Nor do I think the position to be tenable that hère was a failure of 
oontract because the minds of the parties had not met, by reason of the 
alleged fraud perpetrated by Craft. There was a meeting of minds upon 
a contract of insurance, and a policy issued and accepted. The most 
that can be asserted is that the minds of the parties did not meet upon 
one of the inducements to the contract. That was, however, touching 
a matter which might be waived by the company, and, as to the assured, 
was waived by the act of its agent. 

This opinion has thus far proceeded upon the theory that the question 
not asked of nor answered by the assured, and answered incorrectly by 
the agent, was material to the risk, and relied iipon by the company, and 
that the home office was not négligent in the premises. I hâve preferred 
to so treat the question for the reason that, upon that postulate, I think, 
as matter of law, that judgnient must go to the plaintiffs upon this ver- 
dict. But it may well be doubted whether the question was pertinent in 
any case except where the assured was under fixed salary. The book of 
instructions to agents, as well as the printed application, invariabJy 
speakiOf weekly wages or salary, ne ver of income, until the adoption of 
the r^jle that weekly indemnity must not be granted for more than 
two-thirds of the weekly wages or income of the applicant, which, as the 
secretary states, was adopted since this policy was issued. This lends 
support to the stateraent of the agent, Craft, that the question was only 
applicable to those having fixed wages or salary, and that it was the cus- 
toni of the company to insure merchants, professional men, and those 
having po fixed income, without respect to their earniiigs. This may 
explain, and in a measure qualify, the seemingly tortuous and unfair 
action of the agent. If the question and answer were as essential as 
claimed, it seems singular that diligent officers of the company could 
hâve beenmisled to its préjudice. The altération was patent upon the 
face of the paper, and in a handwriting so différent from that in which 
the body of the application was filled that one would suppose the com- 
pany would hâve been warned upon bare inspection. The différence was 
so striking that the attention of the court was attracted thereto at a previ- 
ous trial of the cause, when no question was suggested, and counsel on 
neither side stipposed that the paper had been tampered with. Unless 
blinded by overconfidence in its agent, the most casual scrutiny of the 
paper by an officer vigilant to discharge his duty would bave put the 
company upon inquiry. In such case, when the company ignores 
patent irregularities, issues the policy, and accepts the premium, it can- 
not be heard to insist that the wrong of its agent shall be visited upon 
others. Even holders of hegotiable securities taken before maturity, in 
the usual course of business, are held chargeable with notice when the 
marks on the instrument are of a character to apprise one to whom the 
same is offered of the alleged defect. Goodm'an v. Simonds, 20 How. 
365. 

It cannot be said that the assured was a party to the fraud, if fraud 
there was. Assuming, as found by the jury, that this death was acci- 
dentai, and that the insurance was otherwise efïected in good faith, tlie 
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mère fact of non-disclosure of his flnancial embarrassments was not 
■wrongful. He was not inquired of upon that subject. Silence under 
Buch circumstances is not fraudulent. Most men engaged in large en- 
terprises meet with financial embarrassments, and their incomes are 
fluctuating. If no false statement is made, inducing insurance which 
could not otherwise be obtained, there exists no obligation to disclose 
one's financial condition. If the information be deemed essential, it 
should be insisted upon, not waived, and the assured should not be per- 
suaded to silence by the active négligence or fraud of the agent of the 
assurer. 

The conclusion to which my mind is impelled is in accord, as I con- 
ceive, with the rulings of every court that has spoken to the précise 
question involved. Mowry v. Rosendale, 74 N. Y. 360; Grattan v. In- 
surance Co., 80 N. Y. 281; DonneUy v. Insurance Go., 70 lowa, 693, 28 
N. W. Rep. 607; Schwarzbach v. Union, 25 W. Va. 622, 661. There 
must be judgment for the plaintiflFs upon the verdict. 



Caeter v. Kansas City Cable Ry. Co. 

(Circuit Court, W. D. MiasouH, W. D. March, 1890.) 

1. CABRIEBS of PaSSENGBRS— PRBStIMPTION OP NEGLIGENCE. 

The injury of a passenger raises a presumption that the carrier was négligent. 

2. Same— Evidence — Subséquent Précautions. 

Evidence that after the injury a skilled mechanio connected with défendant'» 
road devised a patent to prevent similar accidents is immaterial, unieas by reason- 
able diligence défendant could hâve discovered the new device before the injury. 
8. Same — Deebctivb Appliances. 

If défendant, a cable-car company, procured the best grip it knew of, after, due 
investigation, and subjeoted it to the best tests known, and thoroughly examined 
ail the machinery of its cars each night by compétent men, it is not liable for an iii- 
jury occasioned by the breaking of the shank of the grip from some latent defect, 
causing the car to run rapidly down hill and coUide withanother car, it having dil- 
igently applied ail known brakes to hold the car on the hilL 

At Law. 

Jettmore & Scm, for plaintiff. 

Johnson & Lucas, for défendant. 

Philips, J., (praUy charging jury.') This is an action for personal in- 
juries alleged to bave been sustained by plaintiff while a passenger on 
defendant's cable-car at Kansas City. The plaintiff took passage on the 
car at the Union dépôt station to come up into the city. From that 
point to the summit of the hill there is a steep incline of several hundred 
feet in lengthi Just as the car reached the summit of the incline it 
suddenly stopped, and then began to run backward, to the foot of the 
incline, with great velocity, where itcoUided with another of defendant's 
cars. The plaintiff received by this collision injuries to one of his ankles 
and hands. 
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i ,. Thf ^^fW'îS'ttt çontends that thjs, accident was from inévitable casualty, 
withçuiany inculpatory act on its part; that the rétrograde movement 
of the «jpr was occasioned, by sudden breaking of one of the shafts of the 
gî^Pîj^n^isitMW.owing to the slippery condition oflhe rails from frost 
lEçd snQW, ; the, : downward movement of the car could nçt be stayed by 
tbe brftkes. . 

T|i^rp: are: certain gênerai principles of law applicable to this case to 
be kept iri mind by you for your guidance. The défendant, in contem- 
plation pf laWjis a pommon carrier of passengers for hire. As sueh, it 
undertook, in considération of the fare paid by plaintiff, to safely carry 
him over its road to his point of destination. It did not undertake, 
however, to insure the life and limbs of such pasgenger. But as the 
public bas an interest in the lives and limbs and he^lth of its citizens, 
no legs than the iridividual him^elf, the law exacts pf a carrier of pas- 
.sengers a high degree of caution and vigilance to prevent accidents, and 
conséquent injury. So, when the:,passenger is injured in the progresa 
of the trip, the law présumes that the carrier bas been guilty of négli- 
gence. In other words, when the plaintiff proves, as has been done in 
this case, that he took passiigè on.defendant's train of cars, paid his fare, 
and received an injury, he has made out a privia fade case, and the 
burden of proof then shiits to the défendant to explain the circumstances 
of the injury. If it appears from its évidence that the injury was not 
attributable to the neglect of any duty which the law imposes upon it, 
then the prima fade case of the plaintiff is counterbalanced, and the jury, 
without more, should find for the défendant. The law requires that 
such carrier of passengers should ^exercise the highesl degree of care. 
Care, diligence, and négligence are more or less relative terms. They 
cannot always be defined arbitrarily, applicable indiffçrently to every 
state bf lacts. They cannot always be determined abstractly. Care and 
négligence must necessarily be judged of by the nature of the work to 
be done, the instruments to be used, the hazard and danger to life and 
limb from the character of the service to be performed by the carrier. 
"Ordinary care" means simply that caution and vigilance which a rea- 
sonable and prudent person should exercise under like circumstances. 
So the terra "utmost care," which it is said the carrier of passengers must 
exercise to prevent injury to his passenger, must often be considered rel- 
atively, in the sensé above indicated. 

You must look to the pleadings to see what are the issues of fact you 
are to try, for those are the only matters you are called hère to déter- 
mine. The allégations of this pétition are that, in carrying plaintiff up 
said incline, "the said défendant, by its agents and employés, suffered 
and permitted said car in which plaintiff was being so- carried, when at 
the summit of said incline, to become detached and precipitated with 
great velocity and violence down said incline many hundred feet, and to 
yiolently coUide with and crash into another car of défendant, then stand- 
ing on said railway; thereby, and in conséquence thereof, plaintiff was 
greatly frightened, bruised, injured," etc.; the simple meaning of which 
is that, after the car had made its ascent of the biU, and had reached a 
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point near its summit, the défendant was guilty of some act of commis- 
sion or omission by . which th.e car ran backward instead of going for- 
ward. This is the question you are to try. 

The défendant has undertaken, by évidence, to show that it had em- 
ployed in the construction of its cars the best appliances known to the 
business, and the best machinery attainablô. If you find from the évi- 
dence that défendant, in the construction and equipment of its track and 
cars for opération, had exercised the highest degree of care and circum- 
spection known to it; that it had employed, as its évidence tends to 
show, the best material which it could ascertain by inquiry and experi- 
ment to be needful for such use; that it had employed the best brakes, 
grips, and appliances for running, stopping, and operating such cars, 
at such a point; and had exercised great care and caution in inspecting 
and testing such appliances, in a mechanical and skillfnl manner, — then 
there would remain another question in the case, and that is, did the 
défendant aiso exercise due care in the sélection of compétent servants to 
run the car, and put them in charge thereof, on this occasion? If it 
did that, there remains but one other iact for you to find, in this con- 
nection, and that is, did the servants on this occasion exercise care and 
put forth their best efforts to prevent this accident? If you should find 
thèse facts for défendant, the plaintiff haa no case, and your verdifet 
should be for the défendant. 

Gentlemen of the jury, there has been some évidence, forced upon 
your attention before the court could control it, to the efifect that, a few 
montha after this accident, some one of the skilled mechanics or engineers 
connected with this road devised a patent or plan by which it is supposed 
such an accident as the one in question could not occur, or could be 
prevented. In respect of this, I charge you that such subséquent dis- 
covery would not necessarily make the défendant liable in this action; 
It devolves upon the plaintiff to go further with his proof, and show 
that such new device was known to the défendant prior to this accident, 
or that its discovery could bave been made by the exercise of diligence 
on its part,, as heretofore defined. A jury in the box should always ex- 
ercise its common sensé, and be controlled by reason, expérience, and , 
observation. You know, without any witness telling you, that new in- 
ventions and new devices in applied mechanics are being discovered; 
that new principles, are being developed, or old principles are constantly 
being réarrangea, combined, and applied, to produce new results in the 
use of machinery, to improve forces in propeUing cars, both by steam 
and cable, and , to secure greater safety in their opération. The fact, 
therefore, that after an injury occurs some man of genius, by the 
exercise of his gifts and expérience, or by expérimenta, discovers some 
superior metiiod for the prévention of accidents, and its application to 
this road migbt hâve prevented the accident in question, ought not to 
make the défendant liable for not applying a thing not in existence at 
the time, and not known to it. 

The kw tries to be reasonable and just. It only exacts of the de^ 
fendant in this case that degree of care, vigilance, and efibrt which ptu-: 
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dent and sensible men should exercise under like circumstances; that ia, 
thebest exercise of its talents and skill and exertion, with the lightsthen 
before it, or reasonably accessible to it. The évidence in tfiis case shows 
that the opération of railroads hy an endless cable in this country is of 
comparatively récent expérience. The first was operated in San Fran- 
cisco; next, in the city of Chicago, and contemporaneously in the city 
of New York and the défendant city; and ail within a few years past. 
The method isof comparatively récent discovery or application. There- 
fore it isnot in a stateof perfection. Men of science and mechanical éd- 
ucation are yet experimenting on the subject of the best and safest meth- 
ods of their opération. Ail the law requires is that the défendant 
should use the best machinery and methods known to or attainable by it 
to secure success and safety. 

If, therefore, gentlemen, you are satisfîed from the évidence that the 
défendant, in operating this road, obtained and used the best appliances 
known to and obtainable by it; that it bought or procured the best grip 
it knewof, after inquiry and investigation, and subjected it toreasonable 
tests to discover its strength and fitness, — then it had done ail the law de- 
mands in that respect. The évidence shows that défendant, through its 
officers and agents had taken every reasonable précaution, in the choice 
and sélection of grips and brakes, that men of expérience and skill in 
such matters could suggest and devise. Défendant had brought from San 
Francisco, where cable roads were first built and run, and over inclines 
quite as abrupt as the one in controversy, Mr. Lawless, a mechanic and 
civil engineer, who had operated roads in California, and défendant had 
the assistance of his expérience and judgment in selecting its grips and 
brakes, and after careful examinatiôn into like machinery in Chicago and 
New York. If you find such to be the fact, — and there is nothing 
in évidence to contradict it, — then it had done ail in that particular 
the law demands. 

The évidence tends to show, without contradiction, that, before de- 
fendant used the grip in question, it subjected it to the best known 
methods for determining its strength and soundness; that the force ap- 
plied in tnaking such test exerted a power or tension far greater than was 
necessary to accomplish its work on the road. It had been in use on this 
road successfully for quite a time. The évidence further shows that it 
was the rule of the company that the grips, brakes, and every part of 
the machinery of the cars should be thoroughly examined each night 
after the cars were run into the round-house; that the car-inspectors were 
men of expérience and competency; and tUat they did each night so go 
over the cars, and make minute examinatiôn of the grips, the brakes, 
etc., to discover any defector misplacement; and that they never allowed 
a car to go out in the morning without repair. If you believe thèse 
men, that is ail the law requires to complète defendant's défense in this 
respect. If, therefore, you find from the évidence that the breaking of 
the shank of the grip, as testified to by the witnesses, occurred from 
some latent, hidden defect, not apparent to the eye, and not discover- 
able after the examinations and tests, by striking it with the hammer, 
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as testified to by the inspector, the défendant would not be liable in this 
action for an accident resulting from such hidden and undiscovered de- 
fect. The shaft may hâve had an internai defect or flaw undiscover- 
able by reasonable tests, and which suddenly developed under unforeseen 
circumstances of pressure or exposure. If the accident in question re- 
sulted from that, the défendant ought to hâve a verdict. 

There is no contradiction in the évidence that this car, with said grip, 
had been on the road for some time. It had been running ail that day, 
making its customary round of trips, which were fréquent. It had 
successfully ascended and descended that incline the day long. If you 
believe from the évidence that the shank broke suddenly, then, as bas 
been demonstrated before you by the présence of the grip in court, the in- 
évitable defect of such breakage was to detach the grip from the cable, 
and, in obédience to the law of gravitation, the car must go to the bot- 
tom of the incline, unless it could hâve been otherwise checked. And 
this brings before you another matter: When the grip did break, the 
law cornes in, and says it became theduty of the servants in charge of 
said train to put forth every effort possible on their part to save the 
passengers harmless, by stopping the car by every other appliances there- 
for at their command. The évidence shows that the car was provided 
with every known brake to stay it on the hill-side; and that the gripman, 
the extra hill-brakeman, and the conductor seem to hâve done their whole 
duty in this particular; but, on account of the slippery condition of the 
track, the car slided, notwithstanding the application of the brakes. The 
gripman showed his fidelity to duty, as he stood at bis brake until 
bis leg was broken in the collision. 

Now, gentlemen of the jury, you are the sole judges of the weight of 
évidence and the credibility of the witnesses. There are certain lé- 
gal methods of discrediting witnesses, either by showing that they are 
of bad charàcter, that their réputation for truth among their neighbors 
is bad, by showing that they hâve made contradictory statemente about 
something that is material, or by contradicting them with the weight of 
testimony, or from the internai improbability of the truth of their siate- 
ments. There bas been no impeachment, in any essential, of any of 
the witnesses in this case. So you should find that the shank was broken, 
unless you can find that the three witnesses hâve committed perjury on 
this trial. The plaintiff is a citizen of the state of Kansas, and the de- 
fendant is a citizen of this state. Justice, in the universality of its 
spirit, recognizes no state Unes. The plaintiff has the same standing — 
the same right — ^in this court as if he were in his home court. You are 
to regard the pèrson of no man; but, as the représentative of justice it- 
self, you are to be blind to ail such matters of locality. On the other hand, 
the défendant is a corporation. I trust it is not necessary that I should 
remind this jury that a défendant corporation is entitled to the same re- 
spect and considération in court as an individual litigant. In short, 
gentlemen, you are to try this case under the solemnity of your oaths, 
on the law and the évidence, and not otherwise. If you believe from 
the whole évidence that the défendant was not guilty , on the occasion ia 
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qoestioti; of the imputed négligence, you ought to find the îssues for ît. 

, If yoa.are able fromthis évidence to find that the injury is attiàbutable 
to the; négligence of défendant, the verdict should be for the plaintiiF. 

.Shoiild.you find for the plaintiff, in assesaiog his damages you may 
t?-ke inJK) considération his phyçical pain, and mental anguish, if any, 
resulting from such pain and injury; his loss of time, medicines, and 
médical bife for attendance of physician. This is not a case for puni- 
tive dajn^es,— that is, e?:emplary damages, — but you will allow only 
çqpipensa tory. damages, — such as, under ail the facts and circumstances 
in evidençf», seem to you to be reasonable and just, not exceeding the sum 

, of: $iO,PQQ §ued for. 



OOLDBEBGBR V. PhiLADEL^ÉIA GbOCBB PÛB. Co. 
(Circuit ecMH, S. b. New York AprÛ 16, 18Ô0.) 

, . A pnbllBhed statement to the eSect tl;iat plaintifl waâ not aptuated by pAtriotism 
•'■"■' «t" Wve of Us KQild in Bâliciting subscriptlon for a -world's f air from the tradesmen 
: in }A% Un^ of Itusiness, but hy the délire :to eara a sàlai^ of 4&50 per day, ii^ not 
'.' .libeloùs2>ér«6. 

,At iLàVl Ob demurrér to complaînt. 

' Henry G(Sruiih Word, for défendant. 

Skr^ïÏAiJJ J, This ia ademurrer to the plaintifTs çomplaînt în an ao- 
tiiori a^ làw tô recover daûiages for an alleged libel. Tlîecomplaint al- 
lèges tÏJat "plàiiiitiff is a groçér, doing business in the, c^ty of New Yorl;, 
aiid is.àlsô ■président oftiîé' New York Bétail Grqp^rs' Union, ' an or- 
■j^nîïatîiôn de*^ôted to thé ihterests of New York grpc^rs and their tra^e, 
and ïs àlsô, by appôintniént'' of the mayor of the city of New York, a 
iîlembèr of the "Commîttee for the International Exposition of 1892," 
an hondiary éommitteè, appointed by sâid mayor to ipstitute and op- 
eïaiè an intèrnatiohar exposition in the city of New, York, and is the 
'pèrson rëferred to in theÙibelous matter as the "presidipg officèr of the 
TSTew York union." The article which is, alleged tobéiibelous is as fol- 

■lclWS:_ ■ ',':'■'■ ,-,,': " , ,■ ' /, '■: . '-,:. 

*'ï heaird the other day a at(>ry in relisjtipn to the subacriptions of the retfill 
grocers tp thie World^à ràit rùnd, which, while ifc pay be ail right, since çv- 
ery laborer is worthy of hià bire, doèa séem vei-y muoh put of place under the 
circuiustaiiees; It appeâts thàt the jjresiding oflacér of thé New York Union 
^as not aptilated by patriotisna et lové of ïiis guild la obtaining thèse stibscripl- 
itiOQB, but that Ihe main springof fais exertions.waa a jfèr diem allowance of 
$2l;50i ,for, thoogh I saw ço report oif the matter, I am creditably informed 
thàt hepresénted a billfôr ^??.50rfoi; eighteen daya' service, at the rate men- 
tioned. I do not knbw wh^t diâ^psitiûn wàs made of the rnattér, but bope 
that thè jpay was increased''Èo at Ifiast'fiVèdpUara a day, since thàt kindof 
;Vrark.isworthc&rtainly the figure WecfMtion. temporal mdresl What 
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a pity that the grocers of this cityoould not find one so unselfish as to dôtitich 
a work without the hopeof gain giving birth to activity." i i ■ 

No spécial damage is alleged. The demurrer is upon the grôund thaï 
the complaint does not state facts sufficient to constitute a cause ôif ac- 
tion, and the position of the défendant is that the publication ië tlot 
libelous per se, and is not the ground of an action jUnless spécial dam- 
ages are alleged to hâve resulted from the publication. The définitions 
of a libel are well known. The one given by Ohief Justice Paesons, in 
Oom. V. Clap, 4 Mass. 168, whioh is succinct, clear, and probably as 
précise as the subject will permit, is as folio ws: 

"A libel is amalicions publication, expressed eitherin printing or writihg, 
or by signs and pictures, tending either to blacken the memory of one dead, 
or the réputation of one wiio is alive, and expose bim to public liatred, con- 
tempt, or ridicule. Any words will be deemed defamatory which expose th^ 
plaintifE to hatred. contempt, ridicule, or obloquy; wliich tend to injure hiqo' 
in his profession or trade, or cause him to be shunned or avoiiled by his nèigh- 
bors." Odger, Sland. & Lib. 19. 

There is nothing in the publication of which the plaintiff complains 
which reflects upon his integrity, upon his business, moral, or social 
charactër, or which imputes conduct of a fraudulent or dishonorable, 
kind, It is, however, Claimed that the article holds him up to con- 
tempt or ridicule, because, although président of the New York Eetail 
Grôcers' Union, he obtained subscriptions for the World's Fair from the 
retail grôcers for a small compensation, to be paid by the union for t,he 
time which wâs spent in this service. This claim calls for the consid- 
ération of the question whether any published sneer or pleasantry which 
may create à sûiile at the expènse of aplaintifif, but which criticises his 
conduct in nO important particular, is libelous^Jer se. In the case, of, 
Stone V. Gooper, 2 Denio, 293^ the défendant had said, in a contemptu- 
ous article in regard to the plaintiff, that "we are not disposed tp aîlow 
him to put it [the amountof an award against the défendant] into Wall 
Street for shaving purposes before" the last day allowed by the award., 
Chancelier Walworth, in giving his opinion in the court of errors upon, 
the question of the libelous charactër of the publication, said: 

"Still, it is hôt every false charge agâinst an individual, even when tbe 
same is deliberately redueed to Writing and published to the world, which .is 
suâicient to sustain aprivate action tu recovera compens^ation in damages'as 
for libel. « * * But to sustain a private action for the recovery of a com- 
pensation in damages fora false and unauthorized publieaiion, the plaintiff 
in such action must either aver and prove that he bas sustained some spécial 
damage from the publication of the matter cliarged against him, orthe nature 
of the charge itself must be such that the court can legally présume he has 
been degraded in the estimation of his acquaintances or of the public, or has 
Buffered some olher loss eiiher in his propeity, charactër, or business, or in 
his domestic or social relations, in conséquence of the publication of such 
charge. Where, from the nature of the charge, therefore, in connection with 
other facts stated in the plaintiff's déclaration, no such injury or loss will 
necessarily, or even probably, resuit to him in conséquence of the publication 
of such charge, he cannut recover damages as for a libel, without averring and 
proving that spécial damage has been in fact sustained by him in conséquence 
of the publication of the false and unfounded charge." 
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Thîs language virtually says tbat a sneer in the columns of a newspa- 
per is not sufficient to sustain a private action for damages, when it con- 
veys or insinuâtes no charge from which a court can infer that the plain- 
tiff has been, or ought to be, degraded in the estimation of the public, 
and when no spécial damage is averred. In somewhat the sanie line of 
thought it has been held that it is not aetionable to publish of a man that 
he pleaded the statute of limitations against a debt theretofore admitted 
to be just, or that he shielded himself against the payment of a debt for 
liquors by the défense that the sale of liquors was prohibited by statute. 
The article in question asserts, in substance, that the retail grocers' un- 
ion had promised to pay the plaintiff, who was their président, a small 
compensation for the. time which he spent in collecting subscriptions 
among the members of the union for the World's Fair, and that he was 
prompted to spénd bis time and obtain subscriptions by this perdiem 
âllowance, and that he had presented àbill of $22.50 for 18 days' service, 
àhd that in thus doing he was not àctuated by patriotism or love of his 
guild, but b.y the stimulus of this compensation. The correspond- 
ant says tl^at the action may be ail fight, but seems very much eut of 
place.' Ali that is charged is that the society thought proper to offer a 
slight rémunération for the services and expenses of a person who was to 
spend his time in a cause which it considered important; thàt he entered 
ùponthe service under that promise; that he presented a bill which the 
correspondent corisideravery small; that the correspondent isoftlie opin- 
ion that the transaction was unpatriotic; and that it was a pity that the 
grbcers could not bave obtained a person so unselfishas to do sùch work 
fOr nothing. The action of the society and of thé plaintiff was légal and 
proper. Tbey each recognized that the plaintiff could not be called 
lipon to give up Considérable time without some compensation for the 
oùtlay. Hè charged less than he was authorized to do, for he had a 
r^ght t^ an âllowance of $2.60 a day, while for 18 days' services he 
dbarged' $1.25 per day. Thé article is a sneer at the plaintiff, but I can- 
not pèrcei\^e, spécial damage not being averred, that it says anything 
\<rhich can properly dishonor or dégrade or injure him in the estimation 
of his acquaintances or the public, or cause him to sufifer loss in property, 
dharacter, business, or in his social relations. 

The demurrer is sustained. 
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United States ex rel. Moran et al. v. City of Elizabeth d, al. 
{Circuit Court, D. New Jersey. Maroh 25, 1890.) 

Mandamus — Notice — Alternative Wkit. 

An alternative vifrit of mnndanius commanding a city, and certain of its offlcers, 
to perform certain acts necessary to the raising of a tax to satisfy relators' judg- 
ment against the city, and " auoh persons as may be eleoted to flU vacancies in the 
board ol revision and assessment" to accept that oface, quallfy, and assess a tax, is 
bad on demurrer, it showing thatsome against whom it isdirected bave had no no- 
tice, and are not ascertained. 

Mandamus. 

Strong & Matheuoson, for relators. 

Mr. Bergen, City Sol., for défendants. 

Green, J. This matter cornes before the court upon a demurrer in- 
terposed by certain of the défendants to an alternative writ of mandamus 
•dii-ected to "the city of Elizabeth, the comptroller, the treasurer, the 
président and members of the city council, and the board of assessment 
and revision of taxes, of said city, and to such persons as shall be 
eleoted, inpursuance hereof, to fill vacancies in said board of assessment 
and revision of taxes." The writ recites the recovery of the judgment 
against the city of Elizabeth; the issuing of the writ of exécution there- 
■on; the return of that writ, whoUy unsatisfied, by the marshal of the 
•district, thère being no property belonging to the city whereon to make 
levy; the service of a copy of the writ by the marshal according to law, 
but upon whom such service was made not being stated; that the board 
of revision of taxes in said city consists of one person from each of the 
eight wards of the city, which board acts as the assessor of said city; 
that, ever since rendition of relators' judgment said board has not been 
in existence, on account of the résignation of its members and the fail- 
ure to qualify of the persons elected thereto; that the said board is re- 
•quired by law, and itis its duty, to assess the taxes in and for said city, 
and of such persons as are elected to fill such vacancies to accept said 
-office, and to qualify to fill the same, and of said board of assessment 
■and revision of taxes to meet and assess taxes, and do and perform each 
and every other actrequired by law to be performed by them in relation 
;thereto; that it is the duty of the city of Elizabeth to levy, assess, and 
•coUect a tax sufficient to discharge the relators' said judgment; that it i« 
the duty of the city council of said city to levy, raise, and coUect said 
lax, and to fill any vacancies in said board of assessment and revisio" 
■of taxes of said city; that it is the duty of the comptroller of said cit"^ 
upon the levying and the assessment of said tax, to coUect, or caua» 
îthe same to be collected, as provided by law, and paid tOi the treasurer 
of the city; that it is the duty of the said treasurer, upon receiving said 
tax, to pay the same to the marshal of this district; that the said de- 
fendants hâve failed, neglected, and refused to perform the said severa. 
rrespective duties; that the persons elected to fill vacancies in tht boarc 
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of assesament and revision of taxes hâve not accepted saîd oiBce, o '■ 
qualified tofill the saine> aûd hâve not forthwith met and. assessed sai« 
lax. The mandate of the writ is that the said city of Elizabeth, as » 
municipal corporation, and the said other défendants, do perform the 
varions acts recited in said writ as duties owing by them, respectively, 
and that "such persons as may be'elected to fill vacancies in the board 
of revision and assessmsnt of taxes do accept such office, and forth- 
with qualify to fill the same, and forthwith do meet and assess said tax 
directfsdtp be levied by the city counçil, or show cause why they hâve 
not so done." To this writ the défendants hâve demurred. 

An alternative writ of mandamua, being regarded as the foundation of 
ail the subséquent proceedings in the cause, is in its nature analogous to 
a déclaration in an ordinary spit at laW, and is subject to the same rules 
of pleading. Roder v. t/nton, 43 N. J. Law, 618. It must show upon 
its face a clear right to the relief demanded, and the material facta on 
which the relator relies must be distinctly set forth. People v. West- 
cheeter, 15 Barb. 607. Especially must the matter of inducement stated 
in the alternative writ include everythiiig necessary to show jurisdio- 
tion over the subject of the writ, and to warrant its mandate. High, 
Extr. Rem. § 537. Applying thèse principles to the writ in question, 
it becomes apparent that it cannot.be sustained. A court, before it 
granta a iTioncilamw, must be convinced that therè bas been a demand, 
made by a party having a right to make it, for the performance of 
the duty sought to be enforced, and a, refusai to perform it by the 
party against whom the application is made. If a writ fails to show 
clearly and convincingly such a state of afifairs, it is bad. Now, upon 
examination of this writ, it is found that it comniands certain persons, 
not named, who may hereafter, perchance, be elected by the common 
council of the city of Elizabeth to membership in the board of assess- 
ment and revision of taxes in that city, to take the steps necessary, after 
such élection, to qualify themselves to beeome membersof that board, 
and to perform theduties; such membership casts upon them. Just how 
the relators becamSi vested with a right to demand the enforcement 
of such a duty j aUeged.toi be owing by persons unknown and uni- 
dentified, and who certainly hâve never had cast upon them, to the 
knowledge of the court, the burden of the performance, is very difficult 
to coiiceive.;; How can there be existent a right tothe performance of 
8 *'duty," so .called,,if the duty itself be non-existent? It is true that 
eir^Qîstancea may cause such duty to arîse in the future, but we are 
déaiingwith the présent; and, ,up to this time, it willrnot be contended 
thâtithe duty whose performance is sought to be enforced by this writ 
bas; beeome» due from any person» There are, admittedly, certain pre- 
cadent formalities which must be complied with. The common council 
of the city of Elizabeth must exercise its prérogative of choosing mem- 
béra of the board of assessment and revision of taxes before the duty 
of quaUfying for such office can be owing by any one. Until such 
choieeis made,; the duty lies dormant— ris in abeyancer— aa to every per- 
son eljgibla for membership in that board. Wliere one is chosen by the 
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council, for the first lime doeS this duty arise. Theii, for the first 
time, is he who has been chosen placed under an obligation of per- 
formance; and then would the failure to perform, authorize and eni- 
power the court to compel performance by its mandamus; for not 
until thén could a demand for performance be made, nor could a re- 
fusai of such demand be interposed. This writ, therefore, plaihly de- 
manda more than the relatorsare entitled to hâve awarded to them. In 
such case it is held, without exception, that the writ is bad upon de- 
murrer, and that judgment must be given for the défendants; for the 
court caanot be called upon to distinguish and separate the good plead- 
ing from the bad, and treat the latter as mère surplusage, and of nb 
weight or eiBfect. On the contrary, the fault taints the whole writ, and 
it must be set aside in its entirety. 

This conclusion makes it unnecessary to consider other objections to 
the writ which were urged upon the argument. But I think it proper to 
say that the effect of Judge Nixon's opinion in Moran v. Œty of 
■Elwabetk, 9 Fed. Rep. 72, was to adopt as the practice of this court in 
, causes, similar to this, involving the collection of judgment debts from mu- 
nicipal corporations, the practice which obtains in the stâtè of New Jei*- 
sey, as prescribed by the act entitled 'fA supplément to an act entitled 
'An aet respecting exécutions,'" approved March 27, 1878, (Laws N.' J. 
:1878j Pi 182.) And, therefore, to entitle judgment creditOrs to a pre- 
emptory writ of mandamus to enforce the paymènt of their judgment, 
the requirements of that act rnùst be strictly complied with. The dé- 
fendants; are entitled to judgment upon demurrer. ' 



' Jrt re CoRTES. 

^Circuit Cmiri, S. D. New York. Aprll 17, 1890.) ;■ 

EXTÇBAittînoN— Bmbezzlement of Public Fonds. > ■ 

Under thé Pénal Code of Cuba, art. 401, which makes it a crime for a public ea\- 

< ployé, tb takè public fuiids '■ oî which he has charge by virtue of his office, a puTillo 

ofdcer who, by f alsely pérti|f yingt the in volées in. which certain coupons are inclosïfd, 

ôbtains possession of money paid out by the Spanish bank, which could npt pass 

"■■ • from thé bank's possession to his own except as a conséquence of his officiai act, Is 

guilty of an estraditable qftense. '^ ;:. ;> .', ,; .' ", 

Application for Extradition. 

Olœtt, Mestre & Gonzales, for the Spanish Government. 

S. MalletrProvost, for relator. 

Lacombe, J. If, when abstracted by the prisoner, the coupons were 
not perforated, but were in such condition that bonafide holders for value 
could recover on them, they were, undoubtedly, public funds. If they 
were canceled or imperfect when he took them, his subséquent action in 
preparing and certifying the invoices in which they were inclosed, and 
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in auditîng the same as a claim against the Spanish government, caused 
the intendant to indorse the same, and the Spanish bank to pay. The 
affixing of the prisoner's signature to bis certificate or audit was an act 
done by virtue of bis office, deriving its sole force from the confidence 
placed in it by other officiais as the act of a public officer in the line of 
bis officiai duty, By discharging, therefore, faisely, and with corrupt 
intent, the functions of bis office, he got possession of certain nioneys 
paid out by the Spanish bank which could not bave passed from the 
bank's possession to bis own except as a conséquence of bis officiai action. 
Of thèse moneys, therefore, he obtained charge by virtue of bis office, 
and tbereupon converted them to bis own use. That the moneys thus 
paid out by the Spanish . bank were. public funds admits of no doubt. 
Tbey were either moneys standing to the crédit of the Spanish govern- 
mept by re^son of the circumstance that that government had theretofore 
deposited cash or its équivalent with tbe bank, or if, under some con- 
tract, (referred to upon the argument, but not in proof,) tbey were ad- 
vanced by.the Spanish bank from time to time upon drafts of tbe gov- 
ernment, whiph, at the time Buch drafts were presented, bad no moneys 
standing to its «redit in tbe bank, then, at tbe moment wben tbe bank 
adyanced tbe money to cash the draft, the inoney so advanced became 
cash, the proceeds of a loan made by tbe bank to the government, and 
therefore public funds. Defendant's acts, therefore, seem to be within 
the terms of article 401 of tbe Spanish Pénal Codé of Cuba, which reads, 
accordingto tbe translation su bmitted by prisoner's counsel, as follows: 
"Alt. 401. A public employé who, having charge, by virtue of his oSBee, of 
public funds or effects, takes, or allows others to take, the same, shall be 
punished," etc. 

Acts such as his are also made criminal by express statutes of the 
United States and of the state of New York. Rev. St. U. S. § 5438 j 
Pen. Code, N. Y. § 165. It is true that tbe complaint does not refer 
to tbe moneys thus obtained from the bank, but, under the peculiar 
language of tbe eleventb and twelfth articles of the treaty, tbis court 
will look into tbe warrant of arrest issued in the country irom which 
the prisoner bas fled for a spécifie statement of tbe offense which it is 
claimed hehas committed; and tbe prisoner can certainly not object that 
he is not sufficiently informed of tbe offense with which he is charged, 
when he is apprised of tbe contents of that document. Tbe prisoner 
may be produced on Friday morning for further disposition. 
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Gates Ieon- Works v. Fraser et al. 
(Circidt Court, N. D. Illl/rwls. April 5, 1890.) 

1. Fatbnts »ob Inventions — Extbnt ot Claim — Ore-Cbttshbbs. 

Aolaim for a mill constructed ot a conical shape, andhavingan eccentrlc motloa 
in the manner set f ortta, is not a broad claim for any mill havlng suoh shape and 
motion, Irrespective ot its other features of construction and opération. 

5. Bame. 

Words of limitation In claims are not to be dlsregarded, and clalms cannot bo 
broadened by eliminating or disregardlng sucli wOrds. 
8. Samb— Patbntabilitt— Priom State dp Abt— Chhxed Bbabinos. 

Cbilling bearlngs and wearlng parts are old in the arts, and it does not requlra 
invention to cbill any known bearing. Gates dld not make any invention in ohilling 
Brown's bearlngs. 
.4. Samb. 

Bearlngs slmllar in construction and opération cannot bè differentlated from 
each other by chiUlng one of them. 

6. Same— Babbittes Segments. 

Babbit't^iDS tlie wearlng portions of bearlngs does not Involve invention, and a 
clâim ifor a bearing pièce having a segmentai babbltted portion is not infiinged by 
a babbittlng entirely around the bearing part. 

6. Same— Cqmbination — Impkoyembnt op Parts. 

The improvement of one of thé éléments in a combination of ail old parts, which 
does not change the character or opération of such combination, does not make a 
new one. Such changes relate to the part Improved, and not to the larger combi- 
nation. 

7. Same — Otbatino Shait KachInb. 

It does not amount to a new improvement or to invention to apply oommon do- 
vices to a gyratlng shaf t machine, such machine being old in the art. 

8. Bamb— EXTBNT Oï CiiAiM— Break-Pins. 

Break-pins being old and common In the arts, the Rusk and Raymond patents 
cannot be eztended beyond thelimitsof their clalms; and when not soeztended the 
défendants do not inf rlnge. 

0. SaMB— ISSDB DF LetTEBS— AUENDtIBNT Of ClAIMB. 

Amendments made upon reqtulrement of the patent-ofice, or in view of références, 
are not to be dlsregarded in construing clalms. 

In Equity. Final bearing. 

Suit was brought for alleged infringement of eigbt patents, and proofs 
made as to seven, to-wit; Nos. 56,793, to H. Pierce; 201,646, to 
C. M. Brown; 243,343, 243,545, 246,608, 250,656, to P. W. Gates, 
known in tbe record as Gates' patents Nos. 1, 2, 3, and 4, respectively, 
ail of which were for improvements in stone or ore-crushers; Nos. 110,- 
397, to J. H. Rusk,, and 237,320, to G. & A. Raymond, for improve- 
ments in break-pins for grinding-mills. 

Gnbum <k Thacher, for complainant. 

West & Bond, for défendants. ' 

Gresham, J. The single claim of the Pierce patent reads: "The 
construction of aconically shapedcrushing-mill, with an eccentric motion 
as herein described, for the purposes and in the manner substantially 
set forth." The claim is not broadly for the construction of a conically 
shaped crushing-mill with an eccentric motion. The very language of 
the claim limits it to a mill constructed in the manner substantially aa 
set forth, and the claim, thus construed, describes a mill, or machine, 
v.42F.no.l — 4 
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radically différent from the défendants' machine. The latter does not 
hâve the rocking wedge seotiôfi ,of the Pierce machine, without which it 
would not operate, to say nothing of other différences. 

Claims 2, 3, and 4 of the Brown patent are invoived in this suit. The 
fourth claim is limited to a shell, inclosing at its upper end a concave 
breaker, and provided witb an oblique trough, "intégrai With the framô, 
^tlie Içi^et^^cLge of whicii extëâd|( upward and within the concave base of 
the fcreaker.Gj ail around." Tliia claim was allowed, on the ground 
tJbattihisfeature pf the çombinatioij was an improvement on anythingin 
the prior art. One élément in th* oombinatioh coveréd by the second 
claim is "the breakîng-head, C^ constructed with a concave base, as 
shown.* Blifti'thè drkwingand. tjiô specificatibu show a concave break- 
ing-head into which the shell or trough, n, extends. The trough or 
shell, n, i? cagt intégral ^ith,,!tl;e, case shell. TJ^ege olaims çanaot be 
brôadened by eliminating or diâregârding any of their language. The 
breaking-head of the defei^dants' njqohine is not corièave, and it follôwB 
ythat tliis macîiine lias ,n^^^^^ 

cave breaking-head. The detèiïdaats- machine; therefore, infringes nei- 
ther tjie seoQjnsi npr the ifourth' daim ^dftjb Browç patefati The defenâ- 
^ants' macfiiiie does not eontain tlie Bpindles with the sliding bearing 
mëntibnéd Iri BroWn's third claiilhj' or âhy othér âlîdiïi'ë beàrings, and 
the adjusting screw or step embraced in th$; third dsim is not found in 
■■the'-dëftûdartJ^inachiiw^; ;;'j;;,;,,|;;;j;'"';;;^ -; ':'':!:■'.'."■':' ■ T" , ■ 

Grates' patent No. 1 relates to an improvement in, the upper bail an^ 
aacket bearing iof the machine. jThe interior bearing surfaces are not 

■ itequîred to b© chilléd by the BtO#n patent; whîlô" the Gates fêtent No. 
1 is for chilled interior beaT;in^r?i;jj|i^cea,,, Tliis changé invQÏved no in- 

./ventioaiï ; . Gaies did nothing morè) thaa talçe thei beàrings of the Birô wn 
patent, and chill them. ThetëstiMtStfy'ïri thé rëëbïd sho\Vs that Bfown 
and ScovUle chilled segmentai beàrings in 1877, which was prior to the 
application filed by Gates for his patent. Thé chilli'hg of weàring "sur- 
fâ'éeàltb à vdid friction ^aé'WfenknÔWn-în the art long before the daté of 
' fhe G^tés patent.' Even,' if that ' Jmteht is valid, the défendants' bêai-- 
itlgs are not chilled. Theëfforts mâdô to différentiate the machines 
■inadëi ia àèootdàhce with Gates' patent No. 2 ïroni the Brôwn and 
SébViiïé inadiiiiés are ùnsàtilsfàclôryi The dèfèhdants' machine is, in 
SttbStàncéi'thé old No. 2 Brëwrt&'Sçôville machine/ The chill in Gâtés' 
No. 2 machine is the chill in Gatëâ''Nb. 1 |)ateht, and the collar, E, of 
Gates' No. 2 patent is shown in ai'drawing of one ofBrown's prior ma- 
chines. The first claim in Gates'' patent No. 3, (thé chief claim in con- 
troversy,) is for a new article of manufacture, namely: "A segmentai 
portion 6f the ; beàring-bo£, bdbbïttedii so that wheB it bécomes w6i*n it 
fmay be removed, and a new segmentai bearing substituted in its place." 
TheaJleged inventionconsists, not in the box cavity, but in the bab- 
vJjittéd'Segmantal portion of the bçâring-box. Tfaerfe was no invention 
' intiius labbitting part of fl'box davity, and, if tbere was, the defend- 
mnt/babbitts the entire innér surface of the bearing-box, as sùch beàrings 
,had;been-1;reated befbre.i i.';i:. ,h';.r;:j-:i,:;:, ■; ' r: }:;■: .:./; h* 
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The alleged invention in Gates' patent No. 4 is summed up and em- 
braced in the fourth daim whieh reada: "The shaft of an ore-crushing 
machine provided with a hard métal plate on its lower end, in combina- 
tion with an adjustable sliding step-block, an oU-step box, and a bear- 
ing for the shaft, substantially as and for thepurpose specitied." Before 
this claim was allowed, the patentée was required to amend his applica- 
tion byinserting the words, "the adjustable sliding," and the alleged in- 
fringing machine contains no such sliding block. The mère attachment 
of a hard métal plate on or in the lower end of the shaft, admitting that 
Gates was the first to do it, involved no invention. But if it did, it 
consisted in the improvement of one of the éléments of the combinatîon, 
namely, the shaft, and did not afifect the combination claim. Steel 
wearing, or hard métal plates, were old, and Gates did nothing more 
than any intelligent mechanic skilled in the art might hâve donc. The 
shaft with the in-set plate operated in the combination just as it did be- 
fore. No new or improved resuit was produced. With the exception 
of the inset of the wearing plate, the drawings of the Brown & Scoville 
No. 1 ïtiachine show the combination described in the Gates No. 4 pa- 
tent. Indeed, the Brown drawings of the old Brown & Scoville ma- 
chines show Gates' patent No. 4 to be worthless. I findthat the Brown 
drawings anticipate the Gates patents No. 1, No. 2, and No. 3, and that 
Gates' patent No. 4, contains no claim for the insetting of the plate, and 
that that patent, too, is anticipa ted by the same drawings. In con- 
nection with the Gates patents, complàiriant's counsel and experts hâve 
failed to give proper weight to the Rutter patent, the Brown patent, and 
the two Brown & Scoville machines, especially the two latter machines. 
Gyrating shafts were in use before the daté of any of the patents owned 
by the plaintitf. The patentée simply took the old gyrating shaft, and 
applied common devices to it. 

The first daim of the Rusk patent reads: "The combination, sub- 
8tantia;lly aà described, of soft métal pins or plugs, C, with the driving 
gear of the grinding-mill." Rusk expressly limited himself to à soft 
métal pin, and his claim cannot be enlarged by construction. Thus 
limited, the daim is not infringed for thë défendants' use, not a soft 
métal pin, buta hard cast-iron pin, and their machine does not show 
the Rusk driving gear. Break-pins were in use in machines of différent 
kinds before the date of the Rusk patent. The idëa of the break-pin, 
broadly, was not original with Rusk. With the exception of the pin 
being somewhat more accessible, the Ràyrùond patent is not difl'erent 
from the Rusk patent. 

Briefly, tiiese are my reasons for dismissing the bill. Later, I may 
give a mord fonhal opinion. ' 
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Studebakee Bros. Manuf'q Co. v. Illinois Iron & Bolt Co. et al. 

{Circuit Court, N. D. Illinois. April 31, 1890.) 

Patents roB Inventions— Want op Novbltt. 

Thlmble skeins of sheet métal for wagon axles, havlng been previously well- 
known, and made of cast métal of any sbape, a biU for infringement of letters pat- 
ent No. 256,744, issued to Joshua Sandage, Aprll 18, 1882, for a wagon-axle skeln, is 
demurrable for want of novelty ; the alleged invention consisting in cutting a blank 
Bbeet of métal in suoh sbape that, when roUed into cylindrical lorm, it will fit not 
only the spindle section of tbe axle, but also extend over the ahoulder, with a wing 
along the under side of the axle, back of the collar. 

In Equity. Demurrer to bill. 
Cobum & Thacher, for complainant. 
J. H. Raymond, for défendants. 

Blodgett, J. This is a bill in equity charging défendants with the 
infringement of patent No. 256,744, granted by the United States to 
Joshua Sandage, April 18, 1882, for a "wagon-axlç skein," and praying 
for an injunction and accounting.. Défendants hâve demurred to the 
bill on the ground that the patent in question, on its face, shows no pat- 
entable novelty in the device covered by the spécifications and claims. 
The device described in the spécifications and claims is a thimble skein 
for wagon axles produced from plate métal, and the spécifications give 
instructions as to the shape into whioh a blank of plate métal like boiler 
iron is to be eut, so that, when bent or roUed around a mandrel or former 
of the conformation of the axle upon which the skein is to be used, its 
edges will corne together where they may be either butt-welded or lap- 
welded . The skein described is so formed as to cover not only the spin- 
dle section of the axle, but to extend back so as to cover the shouîder 
of the axle, with a wing extending along the under side of the axle. 
There is no claim or statement in the patent that this shape for a thimble 
skein is new; and hence it will be assumed, for the purposes of this case, 
that the shape is old. It may also be assumed that it is part of the 
common knowledgè that axle skeins hâve for many years been made of 
cast métal of such shape as was deemed désirable for their use, and that 
there was no, difflculty in casting skeins which reach onto or cover the 
shouîder of the axle, or extend along the under side of the axle, back 
of the coUar. The patentée inserts as part of his spécifications a dis- 
claimer as folio ws : ' 

"I am aware that wagon-axle skeins hâve been made of a single pièce of 
sheet métal; and hence, I malce no broad daim to such construction of device. 
but restrict myself to certain improvements specifled in tlie claims." 

Assuming, then, as conceded, that thimble skeins made of sheet métal 
were old and well known when this inventer entered the field, and that 
such skeins had been made of cast métal of any desired shape, the ques- 
tion is, can there be any invention in cutting a blank sheet of plate métal 
in such shape as that, when roUed, or bent into cylindrical form, it will 
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fit, not only the spindle section of the axle, but also extend over the 
shoulder, with a wing along the under side of the axle back of the Dol- 
lar? To eut a pièce of cloth or sheet métal into such form, as that, when 
its edges are brought together, hringing it into a semi-cylindrical form, 
it will fit an irregular surface, seems to me, requires only mechanical 
skill. Tailors and dressmakers do it when fitting sleeves for their cus- 
tomers garments, not by the exercise of invention, but by their acquired 
mechanical skill. The problem being given any skilled mechanic to 
cover a pièce of wood or métal with an envelope of sheet or plate métal 
by bending it into the shape of the article to be covered, probably the 
first step would be to measure the article to be covered at various places, 
so as to détermine the length and width of the blank to be eut at its cor- 
responding places, and, after an approximation to the desired shape of 
the blank had been obtained by such measurements, probably a paper 
pattern would be eut out and wrapped about the article to be covered, 
and in this way a pattern of the desired blank would be obtained, not 
by invention, but by mechanical experiment. The problem to be solved 
is mechanical only, and does not, it seems to me, call into action that 
élément of the mind which we call "inventive genius," which meets and 
overcomesa difficulty by an entirely new expédient, but simply and 
only demands the exercise of mère skill and deftness in fitting a pièce 
of iron to a pièce of wood. If this patentée had given instructions as to 
certain measurements to be made which would enable a workman to eut 
a blank which would always certainly fit an axle, then there might be 
some ground for saying that he had discovered a laW of proportion which 
involved invention, but he bas donc no such thing in this patent. The 
most he bas done is to tell, us that, if we wish the skein to cover an en- 
larged surface back of the collar, the blank for that part must be eut 
correspondingly wider. It obviously required no inventive genius to 
to tell the public this. Any person, it seems to me, who was set to cover 
a section of a cône, which is about the shape of the spindle section of a 
wagon axle, with a sheet of plate métal, would know that his blank must 
be wider where it was intended to cover the larger end than the portion 
which was intended to cover the small end, and that the taper of his 
blank must correspond to the taper of the axle, and, if back of the axle 
there was an abrupt enlargement of the axle forming the shoulder, 
which he was also to cover, then there must be a correspondingly abrupt 
increase of the width of the blank at that point. This is ail this pat- 
entée bas done by his spécifications and drawings; and in doing this, it 
«eenis to me, he has not gone out of the domain of common mechanical 
knowledge. 

Therefore, while I am averse to sustaining demurrers, in this class 
■of cases, which shall, in eflect, say that the patent-office has issued a 
patent which is obviously, and from common knowledge, void for want 
of invention, yet, when a case is as plain as this seems to me to be, I think 
it the duty of the court to do so, and thus save the parties the extraordi- 
iiary expenses and delay which almost uniformly attend patent litigation. 
The demurrer is sustained, and the bill dismissed for want of equity. 
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DODGE MaNOf'q CO. «. PUSTEB rf aZ. 
(CirouU Cowrt, N. D. Illinois. Deoember 80, 1889.) 

Patbsts iwr Inventions— iNFBiNçiBMBNT. 

Complainant'B président being the owner of letters patent, under wWoh H manu- 
faotured split puUeys, assigned an interest therein, with the right in tlie assignée 
to manufacture, and any improvements were to be joint propertjr. An employé of 
complainant instmcted the asïiprnee in the manufacture, and, it appeared, used 
Bubstantially the forma claimed m a patent for whlch he applied, but assigned to 
the président, who assigned Immedi^-tely after its issue to complainant. Held, tbat 
complainant could uot âispute the right of the assignée to manufacture under the 
last patent. ; 

In Equity., Bill for infringeiuent of letters patent. . 
West & Bond, for complainant. 
J. H. Baynwnd, for défendants. 

Blodqett, J. The bill in this case charges the înfringement by de- 
fendants of the firet claim of patent No. 275 , 947 , granted Âpril 17 , 1883 , 
to Gustavus B. Sanborni for a "split puUey," and of claims Nos. 2, 3, 4, 
and 5 of patent No. 851,064, granted October 19, 1886, to Wallace H. 
Dodge, assignée of Charles McNeal, for a "wooden puUey," and asks an 
injunction and accounting. The devices covered by both thèse patents, 
and their utility, is aptly described in the second paragraph of the San- 
born patent, as relating to "split puUeys made of wood, or mainly so, 
such as are used on shafting fordriving machinery, and which are split, 
or made in separate sections or halves, to providè for putting them on 
or taking them oflf their shaft laterally relatively to the shaft, whereby 
they may be hung ôr removed without disturbing the shaft, and without 
interfering with other pnlleys or devices on the shaft, or the hangers 
carrying the shaft." The principal feature covered by thèse two patents 
isthe division of the pulley by a zigzag Une, so that the irregular sur- 
faces, when brought together, will interlock, and thus aid in preventing 
displacement of the parts on the Une of séparation, — split puÛeys being 
an old device, and the patents now in question being only for improve- 
ments où them. The défenses interposed are: (1) That the défendant 
is agent in the city of Chicago for the sale of puUeys manufactured by 
the MUbum Gin & Machine Company of Memphis, Tenn., and that by 
certain dealings and transactions between the complainant companyand 
Wallace H. Dodge, the président of the complainant company, and J. 
J), & T. H. Milbum, and the Milburn Gin & Machine Company, said 
Milburn Gin & Machine Company were licensed and authorized to man- 
ufecture the puUeys in^question, which were sold by the défendant, as 
the agent of said gin and machine Company. (2) That the claims of 
which Infringement is charged in the respective patents involved herein 
are void for want of patentable novelty in the devices therein described. 
(3) That défendants do not infringe. 

In regard to the alleged license or permission to the: Milburn Gin «fe 
Machine Company to manufacture the pulleys in question, the proof 
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shows tBat, for some time prior to the 20th of February, 1885, the com- 
plainant company had been engaged in the business of manufacturing 
split puUeys as licensees of Wallace H. Dodge, its président, under pat- 
ent No. 260,462, granted July 4, 1882, to Wallace H. Dodge and 
GeoTge Philion, and patent No. 276,330, granted April 24, 1883, to 
said Wallace H. Dodge, — the said Dodge being also the principal stoek- 
holder of the complainant company, and the manager of its business 
affaiTs; that some time shortly prior to February 20, 1885, the factory 
and plant of the complainant company were substantially destroyed by 
fire, whereby said company met with a severe loss, and beeame finan- 
cially embarrassed, and the said Wallace H. Dodge, by reason of said 
loss, also beeame eeriously embarrassed and in need of funds or other 
means to sustain hisown crédit and that of the complainant; that on the 
20th of February, 1885, said Dodge entered into a con tract with J. D. 
& T. H. Milburn, of Memphis, Tenn., whereby he conveyed tothe said 
Milbums one-half of the two last above mentioned patents Nos. 260,462 
and 276,880, with provisions for the joint management of the interests 
growïng out of th« ownership of said patents by a joint-stock company, 
to be organized by the parties to said contract, and with the further pro- 
vision in tii« contract that "any improvements in puUeys that may be 
discovered from time to time by either parties, or any improvements 
that may be purchased from others, shall belong jointly to the parties" 
to said contract; that, as part of the considération for the transfer of said 
patents, the Milbnrns, by their crédit and means, aided the complainant 
company and Dodge, its président, to the amount of nearly $20,000, and 
it was understood and agréed that the Milburn Gin & Machine<!ompany, 
which was mainly owned by the Milburns, should at once enter upnn 
the manufacture of split pulleys of the same kind manufactured by the 
complainant company;. that, in accordance with said agreement and nn- 
derstanding, the Milburn Gin & Machine Company sent one of its men 
to the complainant company's factory at Mishawaka, Ind., to hâve him 
there instructed in the art and business of manufacturing split pulleys, 
and the coinplainant furnished tosaid agent and employé of the Milburn 
Gin & Machine Company ail necessary instruction in the manufacture ûf 
euch pulleys, and witb ail pattems and drawings necessary to enable the 
Milbuïn Gin & Machine Company to enter upon said branch of manu- 
facturing, and that the pattems and draWings, so furnished to the said 
agent and employa oii the Milburn Gin & Machine Company, were sub- 
stantial représentations of split pulleys, constructed in accordance wi& 
the McNeal patent and the claims thereof now before the court; that 
Charles McNeal, thè alleged inventer of the device covered by the Mc- 
Neal patent, was at that time the foreman of the complainant's factory, 
and instructed the said agent, and furnished him with the drawings and 
plans for such manufacture; that the Milburn Gin & Machine Company 
at once entered upon the juanufacture of split puHeys, substantially the 
same in form and construction as those mamifactured by ihe complaii^- 
ant company, and likethose in question in this suit, and has contînued 
suda manufacture Up to the commeneemept of this suit, ^ith the knawl- 
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edge of the complainant Company; that said Charles McNeal, the al- 
leged inventor of the device covered by the McNeal patent, at or about 
the time he applied for said patent, assigned ail his interest therein to 
the said Wallace H. Dodge, président of the complainant company, and 
the said McNeal patent was in accordance with said assignment issued 
to the said Dodge, as the assignée of McNeal, and that a few days after 
the issue of said patent said Dodge assigned said patent to the complain- 
ant company; that dififerences arose between the Milbum Gin & Machine 
Company and the complainant company soon after the issue of the Mc- 
Neal patent, in regard to accountings between thera under the said con- 
tracft of February 25, 1885, but, althôugh the Milbum Gin & Machine 
Company has continued to manufacture puUeys substantially like those 
covered by the claims hère in question in the McNeal patent, the com- 
plainant has never attempted to enjoin or restrain the Milbum Gin & 
Machine Company from such manuikcture. 

Hère, then, we bave the.fact established that in February, 1885, com- 
plainant ^was making split puUeys substantially like those now in con- 
troversy, under a shop right to use the patents Nos. 260,462 and 276,- 
330, which were owned by the said Wallace H. Dodge, who then was, 
and still is, the principal owner in complainant company, and manager 
of its aSairs; that Dodgej for the purpose of obtaining means wiiereby 
to continue the business of the complainant company, assigned half 
thèse two patents to the Milburns, and the Milburils, in turn, licensed 
the Milbum Gin & Machine Company to enter upon the manufacture of 
split puUeys in said two patents, and the complainant company pro- 
ceeded to fumish the Milbum Gin & Machine Company with instruc- 
tions in the art of manufacturing split puUeys, and with drawings and 
plans for the construction of such puUeys, substantially identical with 
the form of construction for such puUeys provided for in the McNeal 
patent, and that the complainant acquiesced in and aided and encour- 
aged the Milburn Gin & Machine Company in entering upon said man- 
ufacture. . 

I think, from the facts disclosed, the inference is fairly justifiable that 
McNeal, as the foreman of the complainant company, had substantially 
perfected whatever improvement the McNeal patent shows in the con- 
struction of split wood puUeys, at the time the Milburn Gin & Machine 
Company sent their employé to complainant's factory for instructions, 
and that in instructing and starting the Milbum Gin & Machine Com- 
pany in such manufacture the complainant, knowing that the said gin 
and machine company only intended to manufacture under the Dodge and 
Philion and Wallace H. Dodge patents, still gave the Gin and Machine 
company to understand that the approved form of manufacture under 
said patents was that for which plans, drawings, and instructions were 
given to the said Gin and Machine company's agent. I think it very 
clear that McNeal made whatever invention there is covered by his 
patent as an employé of the complainant, and intended the complain- 
ant to hâve the benefit of it. This is shown by the fact that he trans- 
ferred his application for a patent to Wallace H. Dodge, the président 
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of the complainant, and that, within a few days after the issue of the 
patent, said Dodge transferred the patent to the complainant, reciting 
that the complainant was the real owner thereof. 

Ail the dealings and relations between Dodge and the Milburns, and 
the Milburns and the Milburn Gin & Machine Company, and between 
the complainant and the Milburn Gin & Machine Company, shown in 
the proof in this case, satisfy me that Dodge represented and spoke for 
the complainant eompany, and that the complainant company under- 
stood that the Milburn Gin & Machine Company was expected, under 
its license from the Milburns, to make just such pulleys as the com- 
plainant was then making, or might thereafter make, under any ac- 
quired patent. It therefore seems clear to me that the complainant, un- 
der the facts disclosed in this case, is estopped from complaining of the 
manufacture of split pulleys, such as are in controversy in this case, and 
such as are covered by the spécifications and claims of the McNeal pat- 
ent. It may also, I think, be fairly insisted that, inasmuch as the com- 
plainant company allowed the McNeal patent to issue to Wallace H. 
Dodge as owner, that whatever rights of manufacture are given under 
said patent inure to the Milburn Gin & Machine Company under the 
contract between Dodge and the Milburns, and the license from the Mil- 
burns to the Milburn Gin & Machine Company. 

The Sanborn patent was not purchased by the complainant until some 
time in December, 1886, and I do not think it necessary to discuss or 
consider whether that patent came within the provision for the purchase 
of subséquent improvements in the contract between Dodge and the Mil- 
burns or not, as I am abundantly satisfied that the machines sold by 
the défendants do not infringe the first claim of that patent. The view 
I hâve taken in regard to the légal effect of the dealings between the 
complainant and the manufacturers, for whom défendants were acting as 
agents in the sale of the pulleys in question, relieves me from tlie neces- 
sity of passing upon the question of novelty raised by the défendants in 
this case. The bill is therefore dismissed for want of equity. 



Smith et al. v. Paeteidqe. 

(Cirouit Court, E. D. Pennsylvania. February 25, 1890.) 

Patents for Inventions — Inïkinobmbnts — Automatic Fans. 

Letters patent to William M. Smitli, No. 338,3H, Maroh 31, 1886, for automatlo 
fans, with an adjustable coUar having a spring plug for locklng the same to the 
shaf t which it incloses, the leaves Connecting the coUar and vanes, and the peculiar 
vane bearings, in comblnation with the shaft and vanes, as described in speciUoa- 
tion and shown by model, and limited to exact combination, including peculiar 
locking arrangements and vane bearings and plain and direct équivalents, is not 
inf ringed by a regulator which does not embrace the peciiliar looking device or 
vane bearings described, or their direct équivalents 
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8t BiftB— .WniSKiLLs— Analoooot Use. 

Whare the uses are precisely slmilàr, and tha one devioe suggests the other, th* 
toctthat tbe anticipatory device was applied to regulate the yanes of windmiUA, 
while the présent was applied to fans for ventilation, which belonged to a difter-, 
ent department of art, does not prevent the two devices from being analogous. 

In Equîty to Enjoin .Infrîngement of Patent, by William M. Smith 
and James Caldwell agaiiist Edward Partridge. 
Oeorge Northvmod, for eomplainants. 
Choa. F. Vah Horn, for respohdent. 

Butler, J. Thé suit is for infringement of patent No. 338,311 of 
March 31, 1886,"forautoûiatic fans," the daims of which are as foUows: 

"(1) In a fan comprlsiûg a power-driven shaft or spindlè with blades, the 
cpmbination, with said shàft and adjustable blades thereon, of an ad j astable 
coUar, which locks fast on Baid ahaftat différent points, and links or connec- 
tions between said blades and collar, whereby, by moving said collar, the 
angle of inclination ofsaid blades njay be varied, and the latter locked in 
tbeir, adjusted position, si^ljstantially fts described. (2) The combination, 
with a spin(ile having sockëts or recesses, a, a, of cross-head or hub, B, bav- 
Ing female serew sockets, blades, G, C, haVing threaded shanks, C, C, knOb 
orBleëve, Dé baving spring plug, F, and links, 6, G-, substantially as shown 
anddescribedi" 

The respondent's device (alleged to infringe) is also covered by a patent 
which contains a great number of claims, the substance of which is as 
fôllows: 

" In a rotary fan, the combination of a driving shaft, a wing or blade holder 
having latéral tubular wrist-pins, blades or wings having shafts adapted to 
the bore of the wrist-pins, and tubular sleeves with gear teeth, fitting upon 
the outside of said pins, stop mechanism for limiting the axial rotation of the 
blade shafts, a loose sleeye surrounding the driving shaft, and racks connected 
to the sleeve, and in gear witli the teeth upon the blade-shaft sleeves." 

It is thus seen that the patented devices consist of combinations 
mainly, if not entirely, of well-known mechanical éléments, designed to 
accomplish the same purpoge,— that is, the régulation of fan vanes. De- 
vices for this purpose, on the fans of windmills, are very old; and thèse 
devices are similar to the eomplainants'. 

The position assumed, that such fans, and those of more récent origin, 
intended for ventilation, belong to différent departments of art, and that 
therefore the earlier and later use of the regulators are not analogous, 
cannot be sustained. The uses are precisely similar; the one suggesta 
the other. The eomplainants were not first, even, to apply the use to 
ventilating fans. 

The validity of their patent, however, is not in issue. The reppond- 
ent dénies infringement only. He does not attack the patent, — doubtlesa 
because he might thereby èndanger his own. Invoking the state of the 
art for this purpose might be fatal to his claim of novelty, as well as the 
eomplainants'. He therefore contents himself with an effort to confine 
the eomplainants' patent within so narrow a compass as to avoid con- 
flict with hÏB device. 
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Supposing thé patent valid, what does it cover? SubstantiaUy it ia 
for the collar with locking device to adjust it on the shaft or spindle, and 
the links or levers Connecting the collar and vanes, whereby the latter 
maybe sbifted and held in position, — in combination with the shaft and 
vanes as shown by the model. Thus broadly stated, the combination is 
old. As before suggested, the same éléments similarly combined, are 
found in the varions prior patents relating to windmill fans. The pat- 
ent mnst therefore be regarded as for an adjustable coUar, having a spring 
plug for locking the same to the shaft which it incloses, the levers Con- 
necting the collar and vanes, and the peculiar vane bearings, in combi- 
nation with the shaft and vanes, as described in the spécification and 
shown by the model. In other words, the patent must be so limited as to 
confine it to the exact combination shown, including as necessary parts 
the peculiar locking arrangement and vane bearings, and their plain and 
direct équivalents. The claim to substitute any and every other me- 
chanical contrivance for thèse latter parts is clearly inadmissible. Snch 
substitution would deprive the combination of ail possible claim to nov- 
elty. Thus limited, the patent is not infringed. I need not enlarge on 
this subject. It is suflScient to say that the respondent's device does not 
embrace the locking arrangement or vane bearings, or their direct équiv- 
alents. Whether the other éléments of the two déviées are the same 
need not be considered. It is certainly easier to distinguish the respond- 
ent's from the complainants' than it is to distinguish the latter from 
those which preceded it. A decree must therefore be entered dismisa- 
ing the biU, with costs. 



Tbheppb V. Bebnheim a cil. 

(Circuit Court, S. D. New York, April 14, 1890.) 

Patbitts pob Inventions— Inîbikoembnt. 

In a suit to restraln the infringement of letters patent No. 397,359, Issned Febrn 
aryS, 1889, to Adolph Tsheppe, for naphthaliDepaper,wliere the oalyquestionat is- 
sue was as to infringement, and the uncontradioted testimony of an expert showed 
that defendant's paper was manufactured in the manner described ia saïd patent, 
hetâ, that an injunction and an accounting would be deoreed. 

In Equity. 

Frank V. Briesen, for plaintifiF. 

H. A. West, for défendants. 

Shipman, J. This is a bill in equity to restrain the infringement of 
letters patent No. 397,259, dated February 5, 1889, to Adolph Tsheppe, 
for a new naphthaline paper. The invention related to the manufacture 
bf a paper or fabric with a coating of naphthaline on both sides, which 
was to serve as an insecticide in preserving furs and woolen goods frona 
being injured by moths or other insects. The patentée says in his 



60 FEDERAL REPORTER, Vol. 42. 

spécification tbat his invention consisted "in immersîng paper, prefer- 
ably not sized, first into a bath of molten naphthaline of a température as 
near the congélation point as practical for the opération of dipping, by 
which a heavy deposit of naphthaline is obtained. This deposit is crys- 
taljine aud porous, peeling oflf easily, and its surface is rough and warty, 
but, if the paper covered with its first coat is then dipped rapidly into 
a bath of molten naphthaline of a higher température,-— say five degrees, 
— then the interstices between the crystals first deposited are fiUed up, 
and the coating becomes hard and compact, and the whole product is 
of a porcelain-like appearance, with smooth surface. By subséquent 
dipping, this coating of naphthaline may be increased in thickness to any 
d^ree." It appears from the spécification that it had been proposed to 
make naphthaline paper by embedding a layer of naph+haline between two 
layers of paper. It is obvious that a profuse evaporation is furnished 
from the large surface of the patented paper, and that the naphthaline ac- 
complishes its work without staining or entering into the meshes of the 
goods. The claim is as folio ws: 

"As a new article of manufacture, the sheet a, having a coating, 6, of 
naphthaline, in two or more superposed layers, the first presenting a rough 
appearance, the second filling np the interstices of the first layer, and present- 
ing a hard, compact, porcelairi-like appearance, with a smooth surface, sub- 
stantially as described." 

The défendant upon the argument made no criticism upon the patent- 
ability pf the invention; there was no testimony upon the subject; the 
State of the art was apparently as recited in the spécification: and, as the 
article is out of the domain of comnion knowledge, I bave no reason to 
doubt the propriety of the action of the patent-office. The only ques- 
tion in the case is that of infringement, and that can hardly be called a 
question, for the défendants bave no knowledge on the subject, — had no 
testimony,— while the complainant's testimony was intelligent and def- 
inite, from a witness who is a compétent expert, and who says that the 
article which the défendants bave sold is manufactured in the manner 
described in the patent, and the exhibits apparently corroborate his 
opinion. Let there be & deoree for an injunction and an accounting. 



American Cable Ry. Co. v. Mayor, Etc. , of the City of New York 

et al. 

(Ctrcwit Court, S. D. New Yorlc April 14, 1890.) 

Patents ror Inventions — ^Infbingbmbnt— Pleading. 

Under Éev. St. U. S. i 4886, which provides for patents for Inventions which 
hâve not been known or used by others in this conntry, and not patented or de- 
scribed in any printed publication in this or any foreign country, and not in public 
use or on sale for more than two years before the application, a bill for injunction 
which allèges that the patentée was the original Inventer of the patented improve- 
ment, which had not been patented to himself or to others with his knowledge or 
consent in any country, and had not, to his or the orator's knowledge, been in pub- 
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Uo use or on sale in the United States for more than two years before hîs applica- 
tion for patent, and had not ever been known or used or described in any prmted 
publication in this or any foreign country before bis application, suiBciently sbows 
the patentability of tbe invention. 

In Equity. On demurrer to bill. 
Chas. Howard Williams, for complainant. 
William N. Dyhnan, for défendants. 

Shipman, J. This is a gênerai demurrer to the complainant's bill in 
equity to restrain the infringement of letters patent. 

The biU allèges that the patentée was the original, first, and sole in- 
ventor of a certain new and useful improvement in the construction of 
cable railways, fully described in the spécification of the said letters pat- 
ent, which had not been patented to himself or to others, with his 
knowledge or consent, in any country, and had not, to his or the orator's 
knowledge, been in public use or on sale in the United States for more 
than two years prior to his said application for letters patent, and had 
not ever been known or used or described in any printed publication in 
this or any foreign country prior to his invention and discovery thereof, 
and application for letters patent of the United States therefor. The 
grounds of demurrer which were stated on the argument are — First, that 
there is no averment that the invention had not been patented in this or 
any foreign country before the date of the invention, but thatit issimply 
alleged that it had not been patented with his knowledge or consent, 
which is an immaterial matter, and is not the fact which is required by 
section 4886; and, seccmdly, that the allégation in regard to public use or 
sale prior to the application is simply that the improvement had not 
been in such use to the patentee's or the complainant's knowledge, which 
is also an immaterial matter. Section 4886 is as follows: 

"Any person who bas Invented or discovered any new and useful * * * 
improvement thereof, not known or used by others in this country, and not 
patented or described in auy printed publication in this or any foreign coun- 
try, before his invention or discovery thereof, an4 not in public use or on sale 
for more tlian two years prior to his application, unless the same is proved to 
hâve been abandoned, may * * * obtain a patent therefor." 

The averments do not use the language of the sta:tute, and are not in 
the customary form, and some of them are open to the objections which 
hâve been urged by the défendants; but, when ail the averments are 
taken together, I think that they state, in an informai way, the facts 
which are prerequisites to a valid patent. The bill allèges that the pa- 
tentée was the original and first inventer of the subsequently described 
new and useful improvement, which had never, prior to his invention 
thereof, been known or used or described in any printed publication in 
this or any foreign country. This averment is équivalent to one formally 
saying that the invention had not been known or used by others in this 
country, and had not been patented or described in print in this or a 
foreign country; for, if it had never been known by anybody in this or 
any other country before the date of the invention, it eould not hâve 
been patented. 
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" 'Thè bîll also allèges' that tlie itaprovement had not been, to the pa- 
}tentee's or the ora:tor'8lsDciwledg6,ïn public use or on sale in the United 
Statea for more than two years prior to the application for letters patent, 
and had never been known or used in thig cpuntry priqr to the applica- 
tion. This is an express averment that it had never been in public use 
for any time before the appHcationi and, if it had never been known by 
anybody before the application, it could not bave been on sale, for the 
manufacture and présentation of an invention in the ma,rket créâtes a 
knowledge which is inconsistent with the averment, that nobody knew 
pf its existence. Tbe pleader would bave made a more simple and more 
neat paragraph if he had foUowed the language of the statute, but I 
think that bis averments are adéquate, and they apparently comply with 
»ne averments which were regarded as sufficient in MçOoy v. Nelson, 121 
U. S. 484, 7 Sup. et. Rep. 1000. 
Tbe demurrer is not sustained. 



ClOTWORTHY V. SCHEEP. 

(ClrcuU Corvrt, S.D. New York. April 31, 1890.) 

L Tkabb-Màrks— iNJUNctrîoSi 

The manufacturer of an uncookeâ pudding, put up in packages, nader the tradft- 
mark nameof *'Puâdine,"canuotenjoln the maker of a similar préparation from 
uslng the Word "Pudding" in describlng it. 
S. Same. 

The use of the word "Rpse," in connection with the word''Vanilla,"as a trade- 
mark, is nb ground for enj oiping a rival maker of similar products, containing thosa 
well-known flavors, from uslng those words in describlng tiis goods. 
8. Bamb. 

A, manufacturer who falsely représenta the composition of hia goods by the la- 
bels on his packages is In no position to eajoin a rival manufacturer from uslng 
similar labels and packages, on the ground that the latter thereby deoeives the 
public 

Motion for Preliminary Injunction. 

Bill by William P. Clotworthy against Leopold Sehepp to restiaîn cer- 
tain alleged infringements of complainant's trad&-mark3. 
TTm. fienry ^roume, for complainant. 
Theron G. Sirong, for défendant. 

Laoombe, J. The complainant owns two regiSteled trade-marks,— 
the word "Puddine" (an arbitrary word symbol) applied to an article of 
prepared fodd, and tbe word "Rose," also applied to the same in connec- 
tion with the word " Vanilla." This last word is inaccurately stated in the 
déclaration of trade-mark to be"an arbitrary and fanciful word symbol." 
It in fact deScribes a well-known flavoring extract, and, when used iû 
every-day speech with food products, implies that such products are fla- 
vored with rose. CoQiplainants seek to enjoin défendant from putting 
up and selling defendant's food préparation in certain packages, which 
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he contendB înfringe his trade-mark, and deceive the publîc; beîng mîs- 
taken, as he clàims, for compMnant's packages. Wbat défendant makea 
and sells is, in fact, an uncooked "pudding," witbin tbe dictionary 
définition of that word, viz: "Flour or meal mixed tyith a variety of 
ingrédients, and usually sweetened." Of course, the complainant can- 
not, by coining a word which resembles "pudding, "and registering it as 
a trade-mark, prevent other makers of pudding from calling their goods 
by their well-known English name. Nôr, in view of tbe évidence pro- 
duced by the défendant, namely, that botb"rose" and "vanilla" are 
and hâve been for many years well-known flavoring extracts, bought and 
sold under those names, and used by confectioners, can complainant 
prevent other persons who flavor their food products with rose or vanilla, 
or a mixture of both, from truthfuUy describing them as so fiavored. 

Complainant further bases his claim to an injunction upon an alleged 
simulation of his packages, contending that the préparation of défend- 
ant îs pût ûp in packages which, by the arrangement of the descriptive 
tefms "pudding" and "rose vanilla," in connection with tbe shape, size, 
color, aiid gênerai appearàrice of the packages, simulate those of the 
complainant, and deceive the publîc irito purchasing the defendant's un- 
dèr the beïief that they are getting the complaihant's. The affldavits of 
two persons who claim to bavé been déceived by the appearànce of thé 
packages are presented. Of course, ocular inspection of the respective 
packets is the most persuasive évidence on such a question. There ia 
Bome similarity between the packages on one face, but the other parts 
are so dissimilar, so plainly déclare that the goods are defendant's make 
and are claimed to be protected by his own trade-mark, that it is not easy 
to see how any but the most incautious purchaser could be déceived. 
Moreover, the complainant himself is engàged in deceiving the very pub- 
lic whom he claims to protect from the déception of , others. He calls 
his préparation "fruit" puddine. In nine différent places on his pack- 
age this wôrd "fruit "is repeàted, as descriptive of the article, and a dish 
of fruit (pears, grapes, etc.) is most prominently depicted on one face of 
each packet. His packages plainly suggest that fruit of some kind en- 
tera in some shape into his compound. A chemical analysis produced 
by défendant, the substantial accuracy of which is not disputed, disclosea 
the fact that bis "puddine" is composed exclusively of corn starch, a smaU 
aiûount of saccharine matter, and a flavoring extract, with alittle carminé 
added to give it color; it contains no fruit in any form. Under thèse cir- 
cumstances, complainaût's rights are not eufiSçiently çleaJto warrant the 
granting of a preliminary injunction. Fetridge v. Wells, 4 Abb. Pr. 144, 
approved in Médiane Oo. v. Wood, 108 U. S. 218, 2 Sûp. Ct. Rep. 
436. 
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CoLLiNS Chemical & Manuf'g Co. v. Capitol City Manuf'g Co. 
(.Circuit Court, D. Connecticut. May 1, 1890.) 

Tbabb-Makks— Intringembnt— Praoticb, 

Where, in suit for the infringement ot a trade-maxk, exhlbits of the devices used 
by both complainant and défendant accompany the bill, the court will sustain a 
demurrer to the bill where the exhibits show that there is no infringement. 

In Equity. On demurrer to bilL 
H. A. West, for plaintifF. 
A. H. Walker, for défendant. 

Shipman, J. The complainants' bill for an alleged infringement of 
their trade-mark makes profert of the trade-mark, and of the alleged in- 
fringement, and exhibits of the boxes and the devices, and symbola 
thereon, which are used by each party accompany the bill, The de- 
fendant has demurred, upon the ground that the plaintififs' bill shows 
that they hâve no case. XJpon the hearing of the demurrer the com- 
plainants did not appear. An inspection of the boxes shows palpably 
that thère is no infringement. The demurrer is sustained. 



The Albany. 
(District Court, D. Massachusetts. April 17, 1890.) 

Salvasb— Compensation. 

As the steamer P. was entering Massachusetts bay, at sunrise, the coal-barge A. 
wa;s sighted three miles to the windward, apparently in distress. The P. changed 
its course, and took the A. in tow. The A. had been left at 1 o'clock in the morn- 
ing by the B., it being the rear of a tow being taken to Boston, and the hawser hav- 
ing broken In the rough sea. When found the wind was high, her rudder was dis- 
abied, her sails useless, heavy seas were washing over her, and her hatches in dan- 
get of being oarried away. She was towed by the P. to a place of safety, and left; 
the B. having returned and met them. The cargo of the P. was worth $147,000, and 
she was delayed 11 hours. The A. and cargo were worth $80,700, and was towed 
with great difflculty, frpm the roughness of the sea and the loss of her rudder. 
Seld, that the P. should be allowed $4,000, the amount being Increased by the at- 
tempted défenses that the A. was not in great péril, was not taken to a place of 
safety, and that the P. agreed to bring her in at towage rates, which were shown 
to be false by the testimony of the master, who, though swearing to the answer, 
said he did not know It contained such statements. 

In Admiralty. 

Shattuck & Munroe, for libelant. 

E, P. Carver, for claimant. 

Nelson, J, As the steam-ship Parthian, of the Boston & Philadel- 
phia Line, was entering Massachusetts bay, at sunrise on the morning of 
JN'ovember 3, 1889, bound for Boston, the wind being southerly, the 
chief ofEcer sighted from the bridge, about three miles to windward, 
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the coal-barge Albany, alone, and apparently in distress. The course 
of the Parthian was thereupon changed, and she bore up until she came 
within hailing distance of the barge, and, after some interchange of in- 
quiries between the ojfficers of the two vessels, the barge was taken in tow 
by the Parthian, and brought into Boston harbor,arriving inside Boston 
light about 6 o'clock p. m. When ofif the Hardings, thesteam-tug Brit- 
annia was met, which assisted in the towage from that point. It ap- 
peared that the Albany left New York on October 28th, having on board 
1,200 tons of coal, together withother coal-barges, in tow of the steam- 
tug Britannia, bound for Boston. At about 1 o'clock on the morning 
of November 3d, when off Race point, the sea being rough, and the wind 
blowing a heavy gale, the hawser parted. The Albany being the rear 
barge of the tow, and it being extremely difficult to make a new connection, 
the tug proceeded on her way to Boston with the other barges, leaving 
the Albany adrift, intending afterwards to return and bring her in. In 
the mean time she was found by the Parthian, as above stated. , 

The answer sets up that at the time the Parthian came up, the barge 
was proceeding towards Boston under sail, and was not in any great 
péril; that the Parthian did not finally leave her in a place of safety, 
but left her in a much worse position than when she first took her in 
tow; and that the master of the Parthian agreed to tow her in at towago 
rates. Thèse staitements were false, and were disproved by ail the évidence 
in the case, inçluding the testimony of the master of the barge, by whom 
the answer was sworn to. The master testified at the hearing that he 
was not aware, when he made oath to the answer, that it coutained those 
statements, but the proctor for the owners informed the court that the 
answer was prepared from the master's own account of what occurred. 
The barge was in the greatest péril. The wind was blowing a gale, and 
the sea wàs very rough. She was lying in the trough of the sea, her 
rudder disabled, the small sails which she carried useless. Heavy seas 
were washing over her deck, and her hatches were in danger of being 
carried away. Her men were exhausted and discouraged. She was 
drifting and being blbwn out tasea. The barge was left by the Parthian 
inside Boston light, in smooth water, on good anchorage ground, in a 
place of perfect safety, and in charge of the tug. The hawser was finally 
cast off at the request of the master of the barge. The Parthian ren- 
dered the assistance at the request of the master of the barge, and with- 
out any agreement whatever as to the compensation she was to receive. 
It is manifest from ail the évidence in the case, and especially from the 
testimony of the master of the barge, that the answer was not made in 
good faith, but was well known to the owners to be false and misleading. 
This certainly indicates a purpose of concealing from the court the mag-, 
nitude of the péril in which the barge was placed. The towing by the 
Parthian was a matter of extrême difficulty, owing to the sheering of 
the barge from side to side, from want of a rudder to keep her in the 
wake of the steamer. A nine-inch hawser was parted in the towing. 
The Parthian was a large and valuable ship, and her cargo was valued at 
$147,000. Her voyage was delayed 11 hours. The value of the Al- 
v.42p.no.l — 6 
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banyand hér cargo wére $20,700. Considering the péril thé Albany was in, 
and also being of opinion that the compensation should be considerably 
enhanced on account af the extraordinary character of the défense, I fix 
thesalVage at $4,000. A decree is to be entered for the libelants for 
that amount with costs. Ordered accordingly. 



The Sachem.' 
Jansen V. The Sachem. 

(Dîstrlel Court, E. D. New Tork. Maroh 28, 1890.) 

&8iHEi7-^pBSBOirAi. Injiteibs— Kbgugenob of Fbllow-Servant. 

A vessel and ber owners are not responsible for injuries to a seaman oaused by 
the négligence of another seaman. 

In Admiralty. Action for damages fpr personal injuries. 
A. B-Stewart, foi lihela.nt, 
Wing^Shoudy & Pvinam, {ot chimaxit. 

BBNiiDiCT, J. This is an action for personal înjury, brOught by ono 
of the crew of the American ship Sachem, On January 11, 1888, while 
the iship waS lying at anchor in Bristol roads, the crew, under the di- 
rections oif the mate, undertook to rig in the jib-boom, After the head- 
gear v?as slackened, and the head of the boom raised clear, the boom 
came in gradually, untîl it reached the inner jib guy band, where it 
jamnled in the bowsprit cap. The men not succeeding in clearing it, 
the mate went out himself, and tried to pry the boom cleàr with a crow- 
bar, but the boom would not corne. The mate ordered the heel rope to 
bé talken off the capstan, and made fast to the shank pain ter bitt on the 
port side, and tackle to be made fast to the capstan. One of the crew, 
named Scotty, held the heel rope at the bitt, and the others began heav- 
ing on the capstan. The boom not starting, the mate, as the libelant 
says, brdèred Scotty tô cast the heel rope off, and then gave the end of 
the lîOom another pry with his bar, when the boom started, surged in, 
ànd caught the libelant's leg betweén it and one of the towing bitts, 
breaking the leg. The mate déclares that no order was given by him to 
càst oÛ the heel rope, and that the accident was caused by the act of 
Scotty in casting off the heel ropè without orders. 

Upon the testimony, I think the Weight of the évidence is tO the effect 
that Scotty let go the heel rope without orders from the mate. This be- 
ing so, the case is bne ùf damage caused by négligence of a fellow-serv- 
ant, for Which the libelant cannot recover. If it could be found, upon 
the testimony, that the injury of the libelant resulted from the négli- 
gence ai thé mate in directing the heel rope to be cast off, a question 

'Beportedby Edward a. Benedict, Ksq., of the New York bar. 
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wotild then be raised very similar to the question decided by tbe su- 
prême court in the casé of Railroad Go. v. Ross, 112 U. S. 377, 5 Sup. 
et. Rep. 184, where the court held the négligence of a conductor of a 
railroad train to be the négligence of the railroad company. That de^ 
cision might be found to be authority for holding that the chief mate of 
a-ship, in charge of the deck; authôrîzed to command the moveménts • 
of the ship; to direct when she shall start, when she shali stop, and 
what sailsshe shall carry, — has the management of the ship so that the 
ship and owners thereof are responsible for injuries resulting from hia 
négligence. But the évidence in this case is not sufScient, in my opin- 
ion, to justify a finding that the injury to the libelant resulted from nég- 
ligence on the part of the mate. The libel is dismissed upon the ground 
that the cause of the accident waa négligence of Scotty, a fellow-servant 
with the libelant. 



The Britannia.* 

The Beaconsfield. 

Cleugh ». The Britannia. 

CÎOMPAGNiB Française de Naa^qation a Vapeur et al. v, The Beacons- 

FIELD. 

CoTTON et al. V. The Britannia et al. 
(Circuit Court, S. D. New York. March 7. 1890.) 

CoiMsioir— Cbossin» Steasibbs— Stoppino instead oï Holdino CotmsB. 

The Britannia and the Beaconsfield exchanged signais to pass port to port. When 
aboQt half a mile apart, the former touched bottom, and, to avoid Kroanding, weot 
straight ahead at fnll speed for about half a minute, and passed some 600 feet of 
deep water without tnraing into it. Her swing to starboard was then retarded by 
the ebb-tide and west wind, though her helm was put hard a-port, and for a brief 
space she made a sUght swing to the westward. The Beaoonsfleld, being retarded 
by tide and wind, was going much slower than the Britannia. When four or five 
lengths apart, the moveménts of the Britannia at that time not Indicating that she 
was porting, the Beaconsfield blew a single whistle, and, hearing no answer, re- 
versed, the danger of collision continuing. Shortly after she reversed, the Britannia 
commenced to swing to starboard, and apparently they would not hâve colUded had 
the Beaconsfield continued. Her pilot testifled that there was a reef of rocks, 
which made it dangerous for her to continue in her course. Seld, that the Bea- 
consfield was without fault, and the Britannia was llable for the loss of her and 
her cargo. 

In Admiralty. On appeal from district court. 34 Fed. Rep. 546. 

FINDIN68 OF FACT. 

Mrst. On the 19th of November, 1886, about 10 o'clock a. m., a col- 
lision' occurred in the harbor of New York, at the mouth of the East 
river, between the steam-ships Britannia and Beaconsfield, by which the 
Beaconsfield was shortlf afterwards sunk. 

> Beversing 84 Fed. Bep. B4fi. 
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Second, The Beaconsfield was a British iron steam-shîp, 270 feet long, 
34 feet wide, and 24} feet deep. Her gross tonnage was 1,736 tons, and 
her draught at the time of collision was 21 feet 6 inches aft, and 21 feet 
7è inches forward. She was bound for Aberdeen, with a full cargo of 
grain. 

2%ird. The Britannia was a French iron steara-ship, 337 feet long, 40 
feet broad, and 27 feet deep. Her gross tonnage was 2,422 tons, and 
her draught at the time of collision was 17 feet aft, and 15 to 15i feet 
forward. She was coming from sea, bound to her dock at Prentice's 
stores, on the Brooklyn side of the East river. 

Fourih. On the morning in question the day was fine and clear, the 
wind wasfrom the west, and blowingabout 22 miles an hour. The tide 
in the East river was the last of the ebb, and the water was lower than 
usual. The ebb was still running very slightly in the East river, but 
was ruiming strong in the North river; the effect of which condition of 
the wind and tides was (and under like circumstances always is) to form 
a flood eddy on the north side of the channel, between the Battery and 
Governor's island, and an ebb-tide on the south side of the channel. 
Thèse tides operate to turn the head of a vessel attempting to enter the 
East river near Castle William (on Governor's island) to the westward, 
as she crosses the ebb, until she enters the flood eddy. Thereupon her 
head is turned to the eastward. Such tidal action was within the knowl- 
edge of the pilot of the Beaconsfield, and should hâve been within the 
knowledge of the pilot of the Britannia. 

Fifth. The Beaconsfield left Dow's stores next south of Atlantic-A venue 
ferry, in Brooklyn, where she lay head ïn,.at about 9:15 a. m., and was 
backed out, and, with the assistance of a tug, headed around to the 
northward, and when paSt the shoals was turned into the East river. 
When about midway between Diamond reef and the New York piers she 
sa\i? the 'Britannia as the latter came clear of Castle William, and blew a 
single whistle to her. The Beaconsfield was then heading about W. N. 
W. or W. by N. The full speed of the Beaconsfield is between 9 and 10 
knots, with 56 révolutions. At this time her engines were moving un- 
der an "ea^yahead," with 30 révolutions, which would make her speed 
through the: water about 5 knots. The retardation due to the action of 
the wind and to tha;t of the flood eddy (described in the fourth finding) 
gradually reduced her speed over the ground, as she came within the 
influence of the eddy, to considerably less than 4 knots. 

Bixth. The Britannia came up from the lower bay, in the channel be 
tween Governor's island and Bedioe's island, keeping well over to the 
eastward^ on a course about N. N. E. When a short distance below 
Castle William, her wheel was ported, to, enable her to pass under the 
dtern of a tug and scow, which came out of the East river and crossed 
her bow. This gave her a change to starboard of about two points. As 
soon as shë ôleared the scow and tug she came partly back to her course, 
proba,bIy to about N. E. by N. or N. E. by N. } N., and shortly there- 
after touched bottom near to Governor's island, and at about that point 
off Castle William where the 18-foot curve approaches nearest to the 24- 
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foot curve, being near the outer end of the projection formed by the 18- 
foot curve. 

Seventh. The Ml speed of the Britannia is 10 to 11 knots, with 48 to 
50 révolutions of her screw per minute; half speed, 7 to 8 knots, with 
40 révolutions; and slow, 4è to 5 knots, with 30 révolutions. As she 
came up past Bedloe's island she wentabout half speed. As shehauled 
to starboard to pass the tug and scow, her speed was reduced to slow, 
and so continued until she touched bottom. At about the time of touch- 
ing she sighted the Beaconsfield on her starboard bow. 

Eighih. In order to avoid grounding, the order was at once given on 
the Britannia to go ahead fuU speed, and was promptly obeyed. The 
helm at that time was about amid-ships. While getting clear of the bot- 
tom, and with her engines full speed, she blew a single whistle to the 
Beaconsfield. The whistle of the Beaconsfield referred to in the fifth 
finding was neither heard nor seen on the Britannia, but the latter's 
■whistle, given while getting clear of the bottom, was heard on thfe 
Beaconsfield, and taken to be an answer to her own signal. At the time 
the Britannia thus signaled, the distance between the steamers was noit 
quite half a mile. 

Ninth. After clearing the bottom, the Britannia ported and hard 
a-ported her helm, but her bow, while in the ebb-tide near Governor's is- 
land, did not swing to starboard, but, on the contrary, did for a brief 
space take a slight but perceptible swing to the westward. Her helm 
was not changed from hard a-port until the collision. Her engines 
ran at full speed while clearing the bottom for about half a minute, and 
were then reduced to slow ahead. She only scraped the bottom. It did 
not hold her. 

Tenth. When the Beaconsfield blew her first whistle her wheel was put 
to port a little, and kept steady a-port; and under her slow engine she 
drew ahead, her head inclinîng a little towards the New York docks. A 
careful watch was kept on the movements of the Britannia, and it waô 
observed not only that she did not swing to starboard, but also that shé 
was showing a little more of her starboard side to the Beaconsfield. 
Therèupon those upon the Beaconsfield, while still about four lengths 
from the Britannia, blew another single whistle, and, hearingno answer^ 
put their wheel hard a-port, and stopped, and reversed full speed. Her 
engines were kept reversed until her headway was stopped. Then her 
engines were stopped, and at the time of the collision she was nearly, 
if liot quite, dead in the water. 

Eleventh. At the time the Beaconsfield reversed she had approached 
so near the New York shore that in view of her draught of water, and 
the condition of the bottom in that locality, there was some risk of her 
running aground, should she continue her headway much longer under 
her port helm. At that time the Britannia, not yet swinging to the 
eastward, was heading so as to cross the bows of the Beaconsfield, had 
advanced over a considérable part of the distance which separated them 
when she blew her first whistle, and was manifestly coming into the 
northerly part of the channel. 
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' Tiedfihi. T^ie second whistle from the Beaconsfield was nôl hçard on t^e 
Britannîa. The latter also blew a second single whistle, and thereafter 
, a third, neither of whichwâs heard or seen on the Beaconsfield. 
, Thirtemth. Shortly after the Beaconsfield began reversing, the Britannia 
, commençed to swing to st&rboard, ai motion which was perceived on the 
! Beaconsfield, 

Fourteenth. The cçiptain of the Britannia had noticed that she did not 
swing as promptly ashe expected àfter clearing the bottom, and after 
she did begin to swing he saw that she needed to come more to starboard, 
and that the ships, for some reason, did not get clear of each other, and, 
differing from the pilot as to the chance of clearing the Beaconsfield îf 
he kept on, he gave the orderto reverse his engines. Thereafter he let 
go his port anchor when about 100 feet from the Beaconsfield. 
, Mfteenth. The reversai of the Beaconsfield's engines occupied but a 
short time, during whieh she rau about a length. The order for the re- 
versai of the Britannia was given before her master saw that the Beacons- 
field had stopped. When the Beaconsfield stopped backing, the Britan- 
nia was about two of her lengths awa'y, pointing about for the port bow 
of the Beaconsfield, and swinging to starboard. 

I Sàctèenth. After her headway was stopped, the Beaconsfield took no 
further action, and lay still in the water until struck. The time from 
,sueh stopping of her headway until the collision, during which she lay 
still, was about a minute and a half. 

. Seventemth. The effect of reversing the engines of the Britannia was to 
Teduce her speed so much that at the moment of collision her headway 
•was almost stopped. 

Eighteenth. At the time of collision the heading of the Beaconsfield was 
about W. N. W., and of the Britannia about N. E. by: E. 

Nineteenth. The place of the blow on the Beaconsfield was about ten 
feet aft of amid-ships. The Britannia eut through the port sides of the 
yessel, and eut into hercoal bunkers, through her iron decks and stringer 
plates five feet on deck, and through her side plating up and down about 
J6 feet. 

Tweati^. The place of collision was about on a line between pier 1, 
East river, and the place where the Britannia touched bottom, and in 
the northerly part of the channel. (About W. N. W. of the figs. 27 on 
the chart.) 

Twerdy-First. If the Beaconsfield had not stopped and backed, it is prob- 
able that the Britannia would bave passed under her stern, a short dis- 
tance astern of her. 

Twenty-Seœnd. There is no usage or habit or custom of the port which 
requires vessels coming into the East river from the lower bay to keep to 
the south of mid-channél. 
; Twmty-Third. The navigation of the Beaconsfield was in charge of an 
pçperienced and compétent Sandy Hook pilot, who was on her bridge, 
](?here was also her master, who waS a compétent and careful navigator. 
At the wheel of the Beaconsfield were two seamen and lier second mate; 
and on the lookout on her topgallant forecastle was her first ofBcer; and 
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her engine was worked by her second engineer, the first engineèr being 
on the top platform, in gênerai charge, — ail were compétent and atten- 
tive. 

Twenty-Fourth. At the time thèse steamers sighted each other and sig- 
naled, they were crossing so as to involve risk of collision, within the 
meaning of the nineteenth rule, and the Britanni^ had the Beaconsfield 
on her starboard side. 

Twenty-MJih. At the time when the Beaconsfield stopped and reversed, 
the vessels were approaching each other so as to involve risk of collision, 
A prudent navigator, viewing the situation at that moment from the deck 
of the Beaconsfield, would hâve reached the conclusion that, if neither 
the course of the Britannia were altered nor her headway checked, collis- 
ion was imminent and inévitable, unless avoided by some change in the 
movements of the Beaconsfield. 

Twmty-Sath. The Britannia's movements, visible to the Beaconsfield, 
were not in accordance with the single whistle she had blown, and were 
such as created a natural, reasonable, and strong appréhension of collis- 
ion in those in charge of the Beaconsfield, and they were thereby justi- 
fied in taking the statutory précaution to avoid risk of collision, whieh 
ia prescribed by the twenty-first rule for a steam-vessel approaching an- 
other vessel so as to involve risk of collision, 

Twenty-Sevmlà. The Britannia did not keep out of the way of the Bea- 
consfield. 

Twervty-Eighth. By the collision the ownerof the Beaconsfield sustained 
damages amounting to $31,005.46, with interest on $25,583.98 thereof 
from December 31, 1886, and on $5,421.50 from January 12, 1887. 
The Britannia suâiered damage to the amount of $5,928.46. The own- 
ers of the cargo of the Beaconsfield sustained damages amounting to $42,- 
748.63, with $6,920.82 interest thereon to July 2, 1889. 

CONCLUSIONS OF LAW. 

First. That those in charge of the Britannia were under a duty to keep 
their vessel out of the way of the Beaconsfield. 

Second. That they failed and neglected so to do. 

Third. That this collision did not occur through inévitable accident. 

Fowrth. That those in charge of the Beaconsfield were free from fault 
in the promises. 

MJik. That the decree of the district court, so far as ît divides the 
damages and costs, should be reversed, and decrees entered in favor of 
the Beaconsfield, and of the représentative of her cargo, against the Bri- 
tannia, with interest, and costs of both courts; and that the libel of the 
Compagnie Française, etc., against the steam-ship Beaconsfield, in the 
district and circuit courts, be dismissed, with costs of said libel to the 
claimants of the steam-ship Beaconsfield, and that the pétition of the 
Compagnie Française, etc., to bring the steam-ship Beaconsfield into the. 
suit of John Lucas Cotton and another against the steam-ship Britannia 
be also dismissed, with costs of the district and circuit courts to the 
claimants of the steam-ship Beaconsfield. 
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OeO. A, Black, for the Beacônsfield. 
.. R. D. Bmedid, for the Britannia. 
Sidney Chubb, for cargo of the Beacônsfield. 

Lacombe, Circuit Judge. The conclusion arrived at in this court as 
to the liability of the Beacônsfield differs froni that of the district court. 
Inasniuch, however, as this divergence of opinion résulta from a dif- 
férent understanding of the facts, extéuded discussion of the authorities 
çited would be unprofita;ble. 

The findings supra contain the statement that the condition of the bot- 
tom in the locality where the Beacônsfield reversed was such that there 
waS risk of her running aground should she continue under a port helm. 
Her navigator, (Sisco,) a Sandy Hook pilot of 40 years' expérience, tes- 
tified to the existence of a reef of rocks some distance ofï' the Battery wall. 
Qf'thia the chart containB no indication, but the witness insisted with 
great confidence that it was there, and, although five pilots were called 
by the Britannia after his testimony was given, not one of them contra- 
dicted hira on this point. Under thèse circumstances, his statement is 
accepted as correct. 

/The testimony, when examined in the light of the chart, seems to 
indicate with great distiuctness the précise place where the Britan- 
nia touched the bottom. If the Beaconsfield's position at that time be 
taken about as given by the Britannia's witnesses, the distance be- 
tween them was less thàn half a mile. For half a minute thereafter 
the Britannia was running at fuUspeed. Her rate of progress over the 
gtound, when running at reduced speed, must hâve been considerably 
in excess of the Beaconsfield's, the latter steamerbeing retarded both by 
the wind and the flood eddy. From the moment of touehing till the 
Beacônsfield reyersed, the speed of the Britannia over the ground was 
probably twice that of the other vessel. Taking thèse facts into consid- 
ération, it seems reasonably certain that, when the Beacônsfield reversed, 
the Vessels could hâve been not quite four of her lengths apart, in- 
stead of a quarter mile, as the district judge found. Of course, to the 
point of intersection of their respective courses the distance was much 
less. Whatever may hâve been the facts as to the Britannia's helm, 
nothing in her movements up to that time indicated that she was port- 
ing. Whether or not she was in fact doing ail she could, observers of her 
motions from the deck of the Beacônsfield had good ground for believing 
that she was not, and that, if she still intended to take such action, she 
was delaying until dangerously near the safety lirait. There was, indeed, 
an agreement on her part to go astern, which for the time being pre- 
sumptively termina ted the risk of collision involved in the fact that the 
vessels were on crossing courses; but the natural conclusion from her 
movements was that, either intentionally or through some mischance, 
she was breaking that agreement, and the moment it was broken the risk 
of collision was renewed. A reasonable time is no doubt required for 
■ the exécution of maneuvers agreed upon, and the interval between the 
Britannia's first signal and the Beaconsfield's reversai was short; but. 
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short though ît was, the former vessel had during it passed over a con- 
sidérable space, had gotten far beyond any shoal water at Governor's 
island, had nearly crossed the southerly half of the channel, and had 
passed, without tuming into it, quite 600 feet of the deep water fairway 
into the East river, whither her signal had indicated that she was bonnd. 
If she meant to go there, she could now, under the most favorable cir- 
cunistances, make the necessary tum only in the northerly water, an^ 
perilously near the place where the Beaconsfield would be. But not only 
did the Britannia's movements fail to indicate that she had begun her 
maneuvers for turning to the eastward, but her swing to the westward 
indicated a diametrically opposite maneuver. Whether or not she did 
in faet swing to the westward is in dispute, but there can be little doubt 
that her sudden dash forward at full speed, with her helm amid-shipa,, 
bégun when she touched bottom, was continued till ail risk of grounding 
was over, and suffioiently far for her to feel the efïect of the tidal action 
referred to in the fourth finding. If so, she probably did, take a swing 
to the westward, slight, indeed, but perceptible to those on the Beacons- 
field. 

Judging from appearahces, then, it was reasonably certain that, what- 
ever §he had promised, she was not executing proper and suflBcient ma- 
neuvers to keep out of the way. Meanwhile, the situation of the Bea- 
consfield was such that further progress on her course involved risk of 
grounding, without assurance of avoiding the collision. Ail thèse cip- 
cumstances would necessarily create in the mind of a prudent navigatol* 
a reasonable and êtrong appréhension that collision Would ensue, unless 
Bome further action were taken by himself. The vessels had approached 
over more thaii half the space which sépara ted them when the Britannia's 
first signal was heard, and were still approaching, so as to involve risk of 
collision. If that risk were to be avoided, it was apparently necessary 
that both vessels should take some action. What that action should be 
was indicated by the twenty-first rule, — if necessary, each should stop 
and reverse, — and the necessity for such action had arisen. The spécial 
circumstances of the case, as they appeared to the Beaconsâeld's nav- 
igator, enlightened as to what the Britannia really was doing only by 
such indications as her movements afforded, called for this maneuver, 
which the twenty-first rule required, and which her master testifies he 
considers the essence of safe navigation. A careful collation of the tes- 
timony of those on both steamers and elsewhere, assisted by elaborate 
plotting on the chart, indicatés that the probabilities are that the Britaiï- 
nia would hâve passed astern of the Beaconsfield if the latter had kejrt 
her headway, eveh though she straightened out sufficiently to clear the 
shoal water her pilot spoke of, but by a very small margin only. Thè 
conduct of the Beaconsfield, ho^vever, is to be judged in the light of the 
circumstances as they would hâve appeared at that time to an experi- 
enced and careful navigator standing on the bridge. At that placé and 
time collisioil seemed imminent, and a reversai necessary to avoid it. ' 
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ON' MOTION TO HAVE CASE BEOPBNBD. ' 

; . 'i'.'^ > -, , . , ^ ^ ;;fH'ilea May 5, IB^O.) ■ , ,. 

Lacombe, Circuit judgé. This is an application by the owners of the 
Brita,linîa to hâve the causes reopened, and to allow them to "furnish 
fui'tîiièl' évidence as tb the cbrrectness of the coast-survey chart in évi- 
dence, and to hayè a 'firiding that the said chart is correct, and that 
there Was no such reèf of 1*00118 as was testified to by the witness Sisco 
on the trial," and genéi-ally for a further hearing. The application was 
ihdticéd by'the eleventh 'finding of fact, and by a paragïaph contained 
in th^ ppitiion. The said findiïig is as foUows: 

"Èlêéèhih. Atthe time the BeaconsBeld reversed she hà4 approachedso 
Aear' tliè lîë w York shôre that, iW View of her draught of water and the con- 
î^itioii bf tbe bottom 16 ihat locality, there Was some risk 6f her running 
agroaodsboulâ she continué Uer'headway tuucb loiiger utidec |ier;pprb helm." 

• ' TPHè éxdèrpt fVom the opihioii qûoted in the moving pàpérs is as fol- 

j "Thç Qqdings [supra) contain the statement that the condition of the bot- 
tom in the locality wherè the Beaconsfléld reversed Was such that there was 
risk bf her runbing agroùnd should she continue undefàport helui. Her 
ïiavi^atér'testlSëd to the- existence of a reef of rocks some distance off tbe 
IBatterywall.'Of this tbe chart contains noindicationibutthe witness in- 
4t8te4»fith great, confidence that it was there, and, althougbflve pilots were 
c^^ Ijy tbe Britannia aftejr.his teatitnony was given, not.pns of thew con- 
tradtctèd hîpa on this point. Under thèse circUmstancea.hi3 statement is ac> 
.ceptëdàSteorirebt." ' ■'' •■>•'-■'-■ 

- So fa* as tiiis last excerpt is concerned, it may, if counsel wishes, be 
etricken fronii the opinion. The practice of writiug opinions in collision 
cases (in vol ving more than $5,000) when they arelecided in the circuit 
court seeras sometimes of doubtful utility. In ail actions for négligence, 
. wherei the question is one of reasonable care and prudence, each case 
înecessarily dépends upon the ço-'ordination of its own peculiar facts, and 
only the most gênerai principles can be of universa,! application. The 
■fltatute requires this court tô state separately the findings of fact, and its 
conclusions of law thereon. ■ The acçuracy of the deçis.ion is to be de- 
termined by the exaniination of thèse findings and .(inclusions. If the 
former are supported by proof, and warrant the conclusions drawn from 
them, Ihe décision is affirmed; otherwise it is reversed. It seems to be 
the plain intent of this practice to limit the argupt^t upon appeal to 
rthe faota which are speciûcally "found." If those Jacts are found with 
■suffioient fullnesâ, they should ;point to definite eoiiclusions; , and merely 
to restatB the preraises and conclusions in the opinion; can rarely be of 
any assistance^ either to.ceungel'o.r to the appellate court. , 
: The counsel for the Bçitannia, however, moves to reopen the cause to 
jfdlow of further proof tôuChing the eleventh findipg; quoted above.. Of 
course In ^ch çioti9n%itî:i8.essen$ial, tha:t the moving party should indi- 
cate with reasonable fuUness what proof is to be ofFered. This bas been 
done, the moving papers containing a report of soundings made recently 
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by an officer of the coast survey, accompanîed by a diagram. From 
thèse it appears that the four-fathoin curve is not correctly shown upoa 
the chart which was in évidence on the trials both in the district cpUrt 
and hère. It further appears therefrom that — even if there are no rooks» 
in the locality referred to — there is off the Battery wall a projection of 
mud or silt which pushes the four-fathom curvé further out into the' 
river, and leaves less margin for a vessel, situated as was the Beacons- 
field, to maneuver in than the chart shows. Accepting the évidence 
furnished by the moving papers, — and even without considering the ai- 
fidavits which were read in opposition, — I am still satisfied that "at the 
time the Beaconsfield reversedshe had approached so nearthe New York 
shore that, in view of her draught of water and the condition of the bot- 
tom in that locality, there was some risk of her running aground should, 
ehe continue her headway much longer under her port helm." There is 
no cause shown, therelbre, for reopening the case. The finding, how-' 
ever, now expresses a conclusion (of fact) reached after a considération, 
not only of the record in the district court and the additional proofa 
taken hère, but also of the dépositions submitted by both parties on this 
motion. Should there be an exception taken to the eleventh finding, 
therefore, thèse dépositions will be considered as before the court when 
the bill of exceptions is certified. 

The folio wing additional finding of fact may be made: Twenty- 
ninth. That the line of 24-lbot depth of water otf the Battery is as laid 
down on the chart used ou the trial, except that about S. S. W. from the 
Battery flag-staff there is a projection of mud or silt which pushes the 
24-lbot line out into the river, as laid down on the tracing attached to the 
afBdavit of Lient. W. P. EUiott, the extrême outer end of which is lésa 
than 80 yards northerly from a line drawn W. N. W. through the place 
of collision, as found in the twentieth finding. 



The St. Johks. 
. , The Gen. Roseobanb. 

Heath et al. v. The St. Johns et al. ] 

iOireuU Comt,S. V. New Tork. AprU 4,1890.) 

COIXKION— EVJDKNOB. 

The stéam-tug Oen. Bosecrans and the steam-tug Delaware were crosslng Bast 
river in the saine direction, in parallel courses, abont 300 feet apart The steam- 
boat 8t. Johns, coming up the river on tbeir starboard, agreed hy signais to cross the 
bow of the Delaware, and pass under the stem of the liosecrans. As soon as the 
St. Johns crossed the bow of the Delaware, she changea her course so as to pass 
ùnder the stern of the Rosecrans; but the Rosècrans, thtnking the maneuver im- 

Eossible, reversed her englue. The St. Johns Immediately reversed her engine, and ^ 
ailed the Bosecrans to go ahead. The Bosecrans thea started ahead, but was . 
struck and injured by the St. Johns. But for stoppage of the Bosecrans, the 8t. 
" Johns '#cmd h&ve passed 75 or 100 feet under her itéra. Metd, that the St. Johna 
was not in f ault. > 

In Admiialty. Appeal from district court. . 
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FINDINGS OF FACT. 

■ (1) At ail the times hereinafter mentioned, the libelant Ira Heath was the 
owner pf the canal-boat Stephen A. Pyatt, lier tackle, etc. The libelants 
Frederick G. Van Vliet and Isaac N. Van Vliet at the same time composed 
the tirm of F. G. & I. N. Van Vliet, and were the owners of a cargo of about 
10,000 bushels of barley aboard said canal-boat. 

(2) On .lanuary 4, 1887, about 10 a. m., the canal-boat Stephen A. Pyatt, 
having said cargo of barley aboard, was talcen in tow by the steam-tug Gen. 
Kosecrans, at the foot of Morgan street, Jersey City, to be tovved to Twenty- 
Foiirth street, Èast river, New Yorlt. The Gen. Kosecrans took the canal- 
boat alpng-side, on the starboard side of the tug, and proceeded aeross the 
ïïorth river. At the time, the tide was running ebb in the North river, the 
vyind Was light, and the weather fair. The canal-boat was about 100 feet 
16ng. 

■ (3) A little after the Gen. Kosecrans left .Tersey City with the canal-boat, 
theisteam-tug Delaware left pier F, which ia the next pier soulh of Morgan 
Btr^t, Jersey City. She had in tow on her starboard side a car-float, carrying 
lOioaded.railroad cars, bound for pier 3, East river. The car-float was about 
^POfeétinlength. 

(4)'T?he Delawàré, witl^ the car-float, foilowed a course substantially paral- 
lel to the course of the Gen. Kosecrans and the canal-boat, and not more than 
300 féet to the sôuthward of the latter. ïhe Delaware nioved faster than the 
Gen. Kosecrans, which was going at the rateof 4 or 5 knots, and gained upon 
heri, .■:.■ 

! (5) ,Wbile the Delaware and the Gen. Kosecrans were crossing the North 
river as above described,the steam-boat St. Johns was coming up from Sandy 
tioôk to hèf usual landirig place at pier 8, ÏTorth river. The St. Johns is a' 
side-Wheel steamer, 260 feet long over ail, and about 70 feet extrême width. 
She was in ail respects well and competently manned and provided, and kept 
a good lookout. She passed up the river about a quarter of amile from Castle 
>yi.Uiam, on Gpvernpr^s i?lan(J,and was then heading straightup the river, 
on a course passing witliin about 100 yards of pier 1, North river, and was 
moving at a speed of about 13 knots an hour. When about abreast of Castle 
William, her master observed the two tugs on his port bow; the. Kosecrans 
being then eonsiderably in advance of the Delaware. 

(6) When the St. Johns was a little above Castle William, whistles began 
to be exchanged by the Gen. Kosecrans and the Delaware with the St. Johns. 
First, the Kosecrans biew two whistles, ihdlcating her intention to cross the 
bows of the St. Johns. Next, the Delaware blew two whistles, indicating the 
same intention. Then the 8t. Johns blew one whistle, intending to indicate 
to the Delaware that the steam-boat did not assent to the proposed course of 
the tug and float, but wôuld h&rself crosa thé bows of the latter. To this the 
Delaware answered with an assenting signal of one whistle. The St. Johns 
then blew two blàsts bf'hérs'team-whistte, intending to indicate to the Kose- 
crans tliat the latter might cross the bows of the steam-boat, and. the Kose- 
cj:an8 ^nasvered w;th two.; , Thus the course agreed upon by the steatn-boàt 
àin4 ,the tHgs wks thàt the $t'. Johns sbould pass betwéen the tugs, ahead.of 
the' Delaware and the car-float, and astern of the Kosecrans and the canal- 
boat. . :"'■:"■, ■ ■ '[ ■■;; , ■ '. 

(7), Thiç st. Johns continu.ed advancing at her full speed of about ISknpt» 
an hour^ until . the Delaware answered her one whistle with an assenting 
sigwal'Of one whiStle, when the engines of the steam-boat were slowed» and 
hcç- sjiefed \vas sopn réd,uceçlto 'about 5 or 6 knpts. At the time she so sîowèd, 
thé Kosecrans boire a little on her port bow. , 

(8) When the Delaware gave her assenting signal of one whistle, her car- 
float was nearly abreast of the stern dI theoanal-boatintow of the, Gen.Kose- 
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crans, and was not more than 300 feet to the southward. At the same tlme 
the St. Johns was about 200 yards f rora the Delaware or her float. 

(9) As soon as the Delaware gave her assenting signal of one whistle, she 
reversed her engines. In conséquence, her head swung around somewhat to 
the northward. 

(10) The St. Johns kept on, with no change of helm, pointing about for the 
bow of the Pyatt, until just as she was passing the Delaware, and not more 
than 300 feet below the Rosecrans. 

(11) As soon as the bow of the St. Johns reached the lower corner of the 
float which the Delaware had in tow, her wheel was starboarded, changing 
her heading three or four points to the westward, so as to pass under the 
stera of the Rosecrans. 

(12) As the St. Johns was drawing clear of the Delaware, the pilot of the 
Rosecrans, tliinking that the St. Johns would not be able to get under his 
«tern, and believing collision inévitable, reversed his engines, and blew danr 
ger signais. 

( 13) As soon as the stoppage of the tug was or could be seen from the St. 
Johns, her helm was put hard a-starboard, her engine was stopped and backëd 
f ull speed, and the tug was hailed to go ahead. 

(14) Thereupon the tug's engines were started ahead again. Their prfr 
vious reversai, liowever, had somewhat checked her headwaj. 

(15) The St. Johns was checked, but not stopped, by her reversai, and she 
•struck the uanal-boat Pyatt with her stem about 10 feet from the stem, on 
ihe starboard side, causingher to leak badly, and the cargo and boat thereby 
sustained serions damage. 

(16) If the engines of the Rosecrans had not been stopped and backed, she and 
the canàl-boat would hâve cleared the St. Johns by about from 75 to 100 feet'. 

(17) When the proposition of the Rosecrans to cross the St. Johns' bows 
was made and aceepted, the vessels were aulflcientiy far apart for the propo- 
sition to be successfully carried out, if both vessels had thereafter navigated 
in accordance with Iheir agreement. 

(18) The cause of the collision was the stopping and bàcking of the Gén. 
Rosecrans, — a maneuver which Was the converse of what lier signais had 
promised, and in conséquence of whicii she wasencountered by the St. Johnè 
within water which she would hâve vacated had she navigated accordiiig to 
ber signal. . ^ 

• CONCLUSIONS OF LAW. : . 'î 

' (1) The Gen. Rosecrans was in fault for stopping and backing her enginél 

(2) Tbere was no fault in the St. Johns. i :;.,L 

(3) The deeree as to tbë St. Johns must be affirooed, and thslibel a? toket 
dismissed. . ■ : ',,■_., i.,.,j. . ■■•. 'i i r ,■;■• 

Carpenter & Mosher, for the Pyatt. 
R. D. Benedict, for the St., Johns. 
Owen & Gray, for the Gen. Rosecrans. 

LACo\!BE,'eircuit Judfe. The fitidings, talcèfi în connection with the 
opinion of the district judge, (34, Fe!d,,]^ep. 763,).su^çjently indicate the 
grounds of afBrniance. Had the navigation of both vessels beon in accord- 
snce with their agreement, tbere would bavé been no collision. What, 
then, was the agreement, and yfho failed to keep to it? The RoSeôïans 
and the Delaware; bèing eaeh in tbe"fifth situation" relatively to the'St. 
Johns, which was on their starboard hànd,' wëtè réejùired by thë rùleg 
to port, and pass astern of the St. Johns; the latter contihuing on'ïier 
oouree, and passing ahead. Forsome reason or other, .thè.pildtM the 
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Kosecrans lîîsliked to takè this course ,-^probaHy because he was Cross- 
ing an ebb-tîde incumbetèd with a toWj^^atid undeitook to agrée with 
thé St. Johûs upon some other coursé. What thereupon occurred, as 
'-svidénciéd by the signais, was thisi "I Want to cross your bow," says 
4he Rosecrans.; "I am going to cross the Delaware's bow," is the reply; 
"but, if you .wish to cross mine, you may." "I do wish to do so," r&- 
sponded the Rosecrans, "and will act on your permission." By this 
"agreement, it became the duty of the Rosecrans to keep her course with- 
out uqnëcessary delay, and of the St. Johns not to thwart her, nor to in- 
trude înto the water thïough which the maneuver which the Rosecrans 
was about to undertake would in ordinary circumstances be carried out. 
Thereafter tlie St. Johns slows. She crosses the bow of the Delaware 
according to programme, and by as narrow a margin as she safely can. 
She then co-operates by starboarding. She does not intrude into the 
water which would havei been required for the tug's maneuver, if exe- 
cuted as promised. She does, in fact, côllide with the Rosecrans, but 
Bolely, beeause of the latter'e stopping. If what was ordinarily to be ex- 
pected had happened, the water into which the St. Johns came would 
Bot hâve been at that time required for the maneuver the Rosecrans was 
Hïakingi Kor was the master of the Rosecrans justified in stopping by 
any fear as to the St. Johns' course. Nothing in the situation or in the 
lattçr's agreement was demanding an altération of her course up to the 
time when the Rosecrans reversed. In this particular the case différa 
from that of The Britannia, ante, 67, which, both by the rule govern- 
ing hep î situation, and by the promise of her signal, was required to 
àltei^ hè^' heading several points. This case is also to be distinguished 
from TheSammie, 37 Fed. Rep. 907. There the failure of the Burke to 
àlter her navigation so as to co-operate with the Samuiie was persisted in, 
withouta^y apparent cause, forsolonga time that the pilotof the Sammie 
was 'held. excusable in réversing, contrary to his agreement, such man- 
euver being made in extremis. Hère the St. Johns did alter her naviga- 
tion to co-operate with the Rosecrans as soon as she could. It is true 
that by tlpatstime she was quite near the Rosecrans; but the master of the 
latter knew^ when he made his agreement with her, that he must expect 
no stoppage or swingitigto port from her until she had reached the Del- 
aware's bow. Décision of district court affîrmed. 



. I ,- „ .The s, Si Obegon, (John Simpson, Libelant.) 

' (IHdrik Cmm, ï). Orèéon. Aprll 82, 1890.) 

Abmôui-ttt-tPboobbdinob m Kbm— Collision— Peath o» Sbauan — Intbrvbntioïi 

O» AUMINISTBATOB. , , . 

' AU àdmltitstrator mtiyilatervene in s «liltHn rem to recover the damages allowed 
by a la-woftbestatèfor'tltedeath ot tais t|itei!ltate, caused by tbe wrougful aot or 
omission of the p^rsons ip, charge of the res», 
(Sl/Zlobus by the Càùrt.) 

In Admiraity. , • 
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Mr. a E. 8. Wood, for libelant. 
Mr. Zera Snow, for claimant. 

Deady, J. Austin and Reed, seamen on thé Clan Mackenzîe, were 
killed in a collision that occurred between that vsssel and the steam-ship 
Oregon, on the Columbia river, on the night of December 26, 1889. 

The master of the Mackenzie, John Simpson, hàsbrought suit in this 
court against the steam-ship to recover damages for the injury sustained 
by the collision, alleging that it wàs caused by the lipglîgence of thé per- 
sons in chaire of the latter, in which suit the adminiatrator bas inter- 
vened. 

Under the Oregon statuteCCowp*; 1,887, § 371j) giving a right of 
action to the administrator for the death ofa person, caused byjthe 
wrongful act or omission of another, in cases wher» the deceased, had he 
lived, might bave maintained an action for an injuiy caused by thesame 
act ôr omission, an administrator might maintain a suit in. admiralty to 
'^recovèr damages for the death of his intestate. Tke Harrisburg, 119 U. 
■ S. 199, 7 Sup. et. Rep. 140; TkeAlmka,lBO U. S. 201, 9 Sup. Ct.Rep. 
■461. ■■ V'' ■ , ■ '.; ■ 

A persan injured by à marine tort-^ tort committed on a navigable 
river of the XJnitéd States— has a lien: upon the offending vessel for the 
' damages hei is entitled to recover for Such injury. 2%e Rock Island Bridge, 
6 Wall. 2i6; Tîie ^wn, 1 Brown, Adm. 170, 

By thè làW'of this state the administrator having the same rightto 
maintain ari action for the déath of his intestate as the latter would hâve 
for an injUry caused by the same act or omission if he had lived, itM- 
lows, in myjudgment, that he has, as an incident of such right, a lien 
tipon thé'C^endiiig vessel for thé amôùnt of thedamages he may recover 
în such action. 

The administrator has such lien, also, by virtue of the Oregon stat- 
ute, (Cbihp. 1887, § 8690,) which gives a lien on "every beat or vessel 
nsed in havigating the waters of this state * * * : for damages or 
-injuries to persons or property by such boat or vessel;" for, the tort be- 
ing a maritiine one, the state may give a lien in favor of the injured 
party wheh it occurs within its jurisdiction. The administrator in this 
case mày intèrvehé in any suit brought against the offending vessel for 
an injury to perSbii or property caused by the wrongful act or omission 
that resulted in the death of his intestate, and may join in his libel claims 
for the death bf both Anstin and Reed. 

Under the admitalty inile 34, the administrator may file his libel in 
the clerk's' office, and then apply to the court for anorderrequiring the 
claimant to answer thé same; and such claimant lûay. therèupon take 
such exceptions oT iflake such défense thereto aïs, by the course bf ad- 
miralty pfoceédihgs, he is entitled to. 
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The Wyanoee.' 

Bucac et al. v. Thb Wyanokb. 

(DUtrlct Court, s. D. New Tork. Maroh 15, 1890.) 

ÇoiilBios— Mutual Pault— Libel bt Cahgo-Owneb— Costs. 

Where suit wasbroughtagainst a steamer by the owaersof a saillng vesseltotal- 
ly lost by collision with the steamer, and the owners of the cargo lost wïth the sail- 
ing vessel joiiied in her libel against the steamer, and both vessels were held in 
fault for the cbUision, it was held that the défendante sbould be adjudged to pay 
onl;^ one-bAif of the cargo owner's biU of oost^, and that the latter must look to their 
co-libelants for indemnity against the other half. 

In Admiralty. On appeàl from taxation of costs. 
Carter de Ledyard, tôt ]ihelaQta. 
Biddk & Fard, for claimants. 

BHow^f, J. Since the décision of Mr. Justice Blatchfoed in the case 
.of The Warren^ 25 Fed. Rep. 782, it has been the setlled practice in this 
circuit toiapportion the cost84Swell as the damages when two vessels are 
held in fault in collision causes. In the présent case the libelants in- 
clude the owners of the schooner Ruth Darling, which was totally lost by 
the collision, as well as the owners of the cargo, Both vessels were found 
in fault, and the damages were ordered to be divided between them. The 
value of the schooner being less. than the value of the cargo, her owners 
are not entitled to any deoree against the Wyanoke, because one-half of 
her damages is less than one-half of the value of the cargo which she 
woùld be bound to pay. The resuit, therefore, is that the owners of the 
cargo hâve a decree for their fuU damages against the Wyanoke. They 
now daim, also, a fuU billof costs against her, on the ground that they 
should not be placed in a worse position than if they had filed an inde- 
pendent libel. Had the cargo owners filed a separate libel against the 
Wyanoke, the Ruth Darling or her owners, would naturally hâve been 
brought in as co-defendants, under the fifty-ninth rule. AU parties 
would hâve beeû before the court, as they are in the présent action. 
Upon the apportionment of the damages in such an action, the owners 
of the schoonerjupon any stipulation for costs, would hâve been bound 
to pay their share of the costs acçording to the terms of their stipulation. 
I see;no reason for any différent disposition of the présent case. The 
cargo owners may tax their full bill of costs, but thèse costs ^ as well as 
the claimant's costs, will be apportioned between the two vessels or their 
iowners; that îs,one'halfof the whole costs must. be charged in the de- 
cree against .the stipulation given by the plaintiff owners of the schoonery 
the other half paid by the claimants. The total loss of the Ruth Darl- 
ing does not absolve her owners and their stipul^tors from their share 
of the costs imposed on the two vessels in their owil action, and the li^- 
bilities assumed by their own stipulators. As respects the Wyanoke, 
the resuit is the same as if the owners of the schooner were sole libelants. 
As between the libelants themselves, the cargo owners must look to their 
co-libelants for their further indemnity. 

I Reported by Edward G. Benedict, Esq., of the New York bar. 
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BENsrNGEB Self-Addinq Cash Eegistee Co. v. National Cash Reg- 

I8IEB Co. et al. 

(Circuit Court, E. D. Missouri, E. D. May 3, 1890.) 

L COUBTO— JURISDICTIOÎÎ— CORPOBATIOHS. 

A corporation does not acquire a résidence in a state other than one In whlcu 
it is incorporated by maintaining an office and having an agent there, within the 
meaning of Act Cong. March 3, 1887, which provides that, " where the jurisdiction 
is founded only ou the fact that the action is between citizens of diCerent states, 
'suit sball be brought only in the district of the résidence of either the plaintiS or 
the défendant. " FoUowing Booth, v. Manufacturing Co., 40 Fed. Rep. 1. 
S. Same — Joint Dépendants. 

Where, on motion to dismisS for want of jurisdiction, It appears that the juris- 
diction is dépendent whoUy on diverse citlzenship, and that one of the défendants 
lives in the district where suit is brought, and the other défendant and the plain- 
tifC live in différent districts, the action will be dismissed as to the non-resident, 
but not as tp the résident, défendant. 

On Motions to Dismiss for Want of Jurisdiction. 
R. A. & Pavl Bakewdl, for plaintifif. 
Sale & Sale, for défendants. 

Thayeb, J. The question raised by thèse motions has been fore- 
closed in this district by the décision of Justice Bbewer, while circuit 
judge, in the cases of Booth v. Manufacturing Co., and WaUeer v. RaUroad 
Cb., 40 Fed. Rep. 1, and in Smith v. Lyon, 38 Fed. Rep. 54. The suit 
at bar is an action ex delicto by a corporation of Illinois, having its chief 
office in Chicago, against a corporation of Ohio, having its chief office at 
Dayton, Ohio, and against a citizen of Missouri. The suit is one in 
which jurisdiction is dépendent on diverse citizenship. The Ohio cor- 
poration, although it has an office and agent in this district for the trans- 
action of its business, is not a résident of the district, within the mean- 
ing of the judiciary act of March 3, 1887, and cannot be sued in the 
fédéral court in this district, unless with its consent, by a corporation or 
citizen of Illinois. Booih v. Manufacturing Co., supra. Nor does the fact 
that a citizen of Missouri has been joined as a party défendant; serve to 
extend the jurisdiction of the court over the Ohio corporation, as it was 
held in the case of Smith v. Lyon, supra, (and the décision in that case has 
sincebeenaffirmedby the suprême court of the United States, 133 U. S. 315, 
10 Sup. Ct. Rep. 303,) that, when the first section of the act of March 3, 
1 887 , speaks of suits being brought "only in the district of the résidence of 
either the plaintifif or the défendant," the words "plaintifif" and "défend- 
ant" are used in a collective sensé, and include ail who are plaintiflFs or 
défendants, so that ail parties on one or the other side of the contro- 
yersy must be résidents of the district to sustain the jurisdiction. 

The contention that the Ohio corporation has waived its right to ob- 
ject to the jurisdiction of the court is not tenable. Conceding that this 
is a case in which the corporation might by its acts submit itself to the 
jurisdiction of the court, yet it clearly has not donc so. The first step 
taken by it after being served was to file the présent motion to dismiss 
v.42F.no.2— 6 
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for want of jurisdiction. The fact that it maintains an ofSce and an 
agëntiin ithis state for tlie traosaction pf its business does npt, as con- 
tended, amount to a waiverof itajcight, under the act of March 3, 1887, 
to be sued in the district of its résidence, or in the district where the 
plaintifF residéS; A wâiver of such right will only be implied from soma 
act done in this very case, as by appearing generally and pleading to the 

, nieyits, Qjr doing sooje otber équivalent act. It is true, as bas Beén 
tii^ed, that, under the judiciary act of March 3,'18'75, andunder previ- 

' bu^.àÇts, it was held that a corporation maintaining ah agent ànd trans- 
acting business in a foreign state might be there sued in the fédéral 
courts by process served on its agent, especially if the laws of thé foreign 
state sanctioned suoh service. But those décisions' were predicated on 
the fact that the judiciary acts then in force permitted a défendant to be 

. suèdiDot only in the district of which he was an inhabitant, but àlso in 
any district "in which he was found at the time of serving the writ." 
The theory was that a corporation might. be found, within the meaning 
of the statute, in a foreign' state, "Whereitkept an agent and office 'and 
transacted business, although rrot a citizen or resiaefat of âuch state. 
Good Hope Go. v. Fmcing Co., 22 Fed. Rep. 635; Sis. lOMts Wire Mm Go. 
V. Barh-Wire Co., 32 Fed. Rep. 802. The act of March 3, 1887, unlike 

• aU pfeVioUs acts on the subjèct, requires suits, to be broùght against a 
défendant in the district of the résidence of thâ plaintiflf or défendant, 
whên'jdt'isdiction is dépendent on diverse citizenship. The décisions 
ôîted are, for that reasonj not applicable. Theydo not establish that 
tîie'OhiD Corporation, by opening â.n office in this state, bas wàived its 

- tighti'in; a suit like the présent, to be sued only in the district where it 

' or'the plaintiff résides. ■ CbîMior v.-Bailway Cb., 36 Fed. Rep^ 273. 
Inasinuch as the privilège asserted by the Ohio corporation isa per- 
Soaàl privilège that càn be asserted by it only, and as the court dearly 
has jurisdiction of the; suit as between thé plaintifif and the citizen of 
Missouri, the motion bythelast-nâmed défendant will be overruled, al- 
thôUèhthe motion of the Ohio corporation is sustained. It will then 
be optional with the plaintiff to discontinue his suit, or proceed against 

' Eoseûbaum alone. 



■ IPennsylvania R. Co. a al. v. Alleqheny Val. R. Co. a al 

(Circwit CoMrt, tr. JD. PennsyîuOnlo. April 28, 1890.) 

OospoBATioNS— Insolvbnot-^-Heceivkbs— Intbblocutokt Oedbk of Saib. 

In a proper case, a court of equity, iiaving the possession by a: receiver of the 
property of an Insolvent railway company, may make an interlocutory order for 

■ tihe sale of tha property before the rights of the parties under éeveral mortgages 
, hâve been f ully ascertained and determined. 

SÀMB— DiSCHABGB Oï MoETGAOE NOT YbT Dt^B. 

' But in this olass of Oàses a court Hî «qùity will nèvér make such interlocutory 6r- 
der for an imme^iat9.isalejipon tenus :aischarging the lien of amortgage ùotyet 
due, unlesa it clearly appears, not only that in the end there mùst be a sale of tha 
property, but à sMëJatoi MioBetems. 



PENSSYLVANIA E. CO. ». ALLEGHENY VAL. B. CO, jBS 

8.-SAMB. 

Income boudholders seoured by a junior mortgage, the plaintiffs in a orôss^bill, 
petitioned tbe court, pendente lite, for an interlocutory order for the immeiiate 
sale of the property of an Insolvent railway company défendant in the hands of a 
receiver, upon ternis disoUarging the lien of two senior mortgagea securing a large 
issue of bonds having a long time yet to run. The litigation involved the validity 
of the lien of thèse two mortgages, and that question was undetermined, and the 
final issue of the litigation was otherwise uncertain. Held, that the pétition for a 
sale upon the proposed terms should be denied. 

In Equity. Sur pétition for an interlocutory order of sale, and de- 
murrer to same. Motion for an order of sale under said pétition. 
John G. Johnson, George Shiras, Jr., and D. T. Watson, for petitioners. 
Samud Dickson, for trustée. 

AcHEsoN, J. This case is now before the court upon a motion for an 
interlocutory order of sale, before final hearing, of the Unes of railroad, 
franchises, and corporate property generally of the Allegheny Valley 
Eailroad Company, a défendant in the suit. For the proper understand- 
ing of the application, it will be necessary to state the issues hère in- 
volved, and to recite briefly the proceedings in the cause thus far. The 
original bill set forth that the fixed charges of said company are — Mrst, 
a mortgage on the company's main line, dated March 1, 1866, to secure 
$4,000,000 of interest-bearing bonds, due March 1, 1896; second, an 
issue of bonds aœonnting to $10,000,000, dated March 31, 1869, and 
due April 1, 1910, with coupons attached, for the payment semi-annu- 
ally of interest at the rate of 7 per cent, per annum, secured by a first 
mortgage, of the same date as the bonds, on the company's line of rail- 
road, from the mouthof theMahoningtothemouth of Bennett's branch, 
and further secured by a mortgage dated September4, 1874, on the com- 
pany's main line; third, a mortgage dated April 1, 1869, to secure tothe 
commonwealth of Pennsylvania $3,500,000 of bonds, which are further 
secured by a mortgage dated September 5, 1874, of which bonds about 
$2,600,000 remain unpaid; /oMrt/i, a mortgage dated October 1, 1874, 
to secure $10,000,000 of income bonds. Thèse inçorne bonds on their 
face are entitled to interest only out of the company's net income after 
payment of interest on bonds secured by the mortgages of prior date, 
and the mortgage to secure the income bonds is made expressly under 
and subject to the lien of the five mortgages above mentioned. By an 
indorsement on each bond of the issue ol March 31, 1869, the Pennsyl- 
vania Kailroad Company (plaintifî in this suit) binds itself to purchase 
the bond at maturity from the holder at par, and also the several cou- 
pons at par as they fall due, "and, when so purchased, each and ail of 
said bonds and coupons are to be held by said company, with ail the 
rights thereby given, and with ail the benefit of every security therefor," 
and by an indorsement on each coupon the company binds itself so to 
purchase the same. The bill allèges that the Allegheny Valley Railroad 
Company is insolvent, and had defaulted in payment of the interest on 
the $10,000,000 of bonds of the issue of March 31, 1869; and that in 
conséquence thereof, and by reason of its said indorsement, the Pennsyl- 
vania Eailroaid Company had been compelled to pay and purchase cou- 
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pons of that issue of bonds to the amount of over $4,000,000; and the 
bill prays for a sale of the corporate property, franchises, etc., of the 
Allegheny Valley Railroad Company, "underand subject to the lien" of 
the aforesaid five mortgages prior in date to the income bond niortgage, 
"as to the principal of the bonds thereby secured, and not theretofore 
matured, and the interest thereafter payable after the niaking of said 
sale." Under one of the prayers of the bill, receivers were appointed, 
the survivor of whom is in possession of ail the corporate property of 
the Allegheny Valley Railroad Company, and operating its Unes of rail- 
road. The trustées under the mortgages of March 31, 1869, and Sep- 
tember 4, 1874, were made défendants in the suit, and in their answer 
to the bill they submitted themselves to the court, but prayed "that, in 
the event of a sa:le being decreed as prayed for in the said bill, such de- 
cree may be formulated and enforced as vvill leave unaffected the lien of 
the several mortgages of which they are trustées, except so far as the in- 
terest thereon may be payable out of the proceeds of said sale." E. W'. 
"Ross, a holder of some of said income bonds, having beeu permitted 
to intervene in the suit, filed a cross-bill, the allégations of which are 
sùcli that, if sustalned by the proofs, the Pennsj'lvania Railroad Com- 
pany would bave no valid claim under the coupons of the bond issue 
of 1869 it had lifted and holds, but, on the contràry, would be bound 
to aecount for ànd pay to the Allegheny Valley Railroad Company large 
sums of money, and appropriate relief is prayed for as against the 
Pennsylvania Railroad Company, The cross-bill also avers that the linè 
of rail^ay described in the mortgage of March 31, 1869, was never con- 
structed, but another line (the low-grade railroad) was built, and said 
mortgage was not given on the line actually constructed ; that the mort- 
gage of September 4, 1874, is fraudulent as against creditors, and void 
also for want of authbrity to exécute it; and the cfoss-bill prays that 
it be deûreed that the mortgage of March 81, 1869, is not a valid lien 
upon the "low-grade railroad" as constructed, and that thé mortgage of 
September 4, 1874, is not a valid lien upon the preraises therein de- 
scribed, and is void as against the income bondholders and other cred- 
itors of the cotapany, There is no prayer in the cross-bill for any 
sale. Other income bondholders intervened in the suit, and havé be- 
come co-plaintiffs with Ross in the oross-bill. The cause being at is- 
sue, an examiner was appointed, before whom a large aimount of tes^ 
timony hàs been taken, but the testimony is not closed, 
; ' Ih this State of the case, on Fèbruary 1, 1890, the plaintîfEs in thé 
«'œs-bill presented a pétition to thé court, «etting forth that, "so far as 
èètà bë seen, many years must elapse before ail questions incoatroversy 
càh be settled;" that during eiach year of the receivèrship tbeeàmingâ 
bf the Company hâve not bëén stifïieient to meôt the interest on thë 
fl:îèd charges, and that the arreârs of indebtediiess are thus iflcreasiiig 
largely; ' that thé railroad cannot bé operated as advàntageouâly by a re- 
Mver as in- the hands of the oWners; that in its equipmentSi etc. j it is 
dèterioratîng in Value; that the présent is thé most advantageou» timé to 
sëll-'ttié propertyj'àhd that ahathméâ-iatesale-.ie-tO' the interest of àll 
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the creditors; and that the longer the sale is delayed the more detrimental 
it will be tothe petitioners and other holders of income bonds, "as well. 
as to the complainants in the original bill." And the pétition prays for 
an order for the immédiate sale of the corporate property, franchises, etc., 
of the AUegheny Valley Railroad Company, discharged of ail liens except 
the first mortgage, dated March 1, 1866, for $4,000,000. The pétition 
also contains a prayer that, upon the confirmation of the sale, it be de- 
creed that the principal of the $10,000,000 of bonds of the issue of 
March 31, 1869, shall become due and payable; but that prayer need 
not be hère quoted at length or considered, as the présent motion is 
simply for an order of sale of the property discharged of liens, as above 
stated. To this pétition William J. Howard, the surviving trustée under 
the mortgages of March 31, 1869, and September 4, 1874, to secure the 
bond issue of the former date, bas filed a demurrer, and resists the 
granting of the pending motion. Ail the other parties to the litigation 
haye virtually submitted themselves to the decreeof the court. The 
commonwealth of Pennsylvania, however, is not a party to the suit. 
Notice of the présent application, indeed, was given to the treasurer and 
a,ttorney gênerai of the state, but there has been no appearance in behalf 
Qf the commonwealth. 

Such being the matters in controversj', and this the state of the liti-: 
gation, ought the présent motion to be allowed? Undoubtedly, in a 
proper pase, a court of equity, having the possession by a receiver of the 
property of an iusolvent railway company, may make an interlocutory 
order for the sale of the property before the rights of the parties under 
several mortgages hâve been fully ascertained and determined; and we 
hâve an instance of the exercise of the power in the case of Bank v. 
Shedd, 121 U. S. 74, 7 Sup. Ct. Rep.. 807. That décision the petitioners 
cite as a précèdent to be followed hère. In that case, however, not only 
was it certain that in the end the sale must lake place in the manner 
ordered, but the property was depreciating in value by the accumu- 
lation of receiyer's indebtedness, while the contested points were simply 
as to the extent of the priority of the lien of the first mortgage, and the. 
amount due on that issue of bonds, -r-disputes wbich could be as easily 
settled after the sale, as before, and which, in truth, involved mère ques- 
tions of distribution. But very différent is the ..présent ease.; .Hère' 
no receiver's indebtedness has been created. Indeed, the net incomo 
from the railroad has been sufficient, at least, to meet the interest on 
the first mortgage for 84,000,000, and hence it is not proposed to dlsturb 
that lien. But the court is asked, by income bondholders secured by a 
junior mortgage, to discharge, by an immédiate sale, the lien of prior 
mortgages securing an issue of bonds amounting to $10,000,000, which 
hâve yet 20 years to run, while the question of the validity of the lien 
of .those mortgages — a question raised by nobody but the petitioners — 
is still pending and undetermined. The discharge of the lien of said 
mortgages is of the essence of the présent application, the petitioners 
not seeking a sale upon any other condition. 

Now, I think it may be contidently affirmed that in this class of cases 
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8 court of equîty will never make an interlocutory ordêr for an immédiate 
Êale upon terms discharging the lien of a mortgage not yet due, unless it 
clearly appears not only that in the end there must be a sale of the prop- 
erty, bnt a sale upon those terms; for otherwise irrémédiable injury 
might be done to the parties whose security was thus stricken down 
pmdmte liie. But hère the original biU is framed with a view of pre- 
serving the lien of the mbrtgages of March 31, 1869, and September 4, 
1874, as respects the principal of the bonds thereby secured, and the in- 
terest to accrue after the sale; and the prayer of the bill is that to that 
extent the property shall be sold under and aubject to the lien of those 
mortgages. Whether, by virtue of its ovmership of the matured coupons 
acquired under its contract of purchase, the Pennsylvania Ëailroad Com- 
pany> as against the bondholders, could énforce a sale of the property 
dischai;ged of the lien of the mortgages before the maturity of the bonds, 
is a question which need not now be discussed or considered. Such a 
sale is not within the scope of the original bill. Therefore, if at anal 
hearing the cross-bill should be dismissed, assuredly a sale upon the 
terms of the proposed interlocutory order could not be decreed under the 
pleadinp. On the other hand, should the plaintiffs in the cross-bill 
obtain the full measure of relief therein sought, it would seem that no 
grotmd would beleft upon which to base a decree of sale; or if they 
should succeed in securing only the relief prayed for against the Penn- 
sylvania Railroad Company, then, in thé event of a sale, the supposed 
insuperable objection urged by the petitioners to a decree discharging the 
lien of the mortgages as to part of the indebtedness, but retaining it as 
to part, might cease to hâve any application to the case, the coupons 
lifted by that company being opt of the way. Taking into considération, 
then, the nature of the controversy, and the uncertainty as to the final 
issue of the litigation, it seems to me very clear that the court would not 
be justified, at this stage of the case, by an interlocutory order to impose 
upon the holders of the bonds of 1869 the proposed terms of sale; and, 
this view being décisive, it is not necessary to discuss or pass on the 
other objections urged by the trustée of the bondholders against the al- 
lowance of the motion. And now, April 28, 1890, the motion for an 
interlocutory order of sale, under the pétition of February 1, 1890, is 
denied, and saîd pétition is dismissed. 
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Dd Pont rf oî. «. TiLDEN «< oL' 
. (Circuit Court, jr. Si niinoto. Uarcb 7i 1S90.> 

OOSPORATIOWS— LlABlLITT 01' StPOKHOLDBKS. 

Where a corporation -WhichiB authorized by its charter to buy land, and pay for 
, it In f uU-p(ùd stock, issues such stock in payment for: ittnd to an amount greatly 
In excaas of the value of tbe land, and tbe stock is sold to a purchaser for value, 
■uch purcbaser Is not liable to the creditors of the corppratlon on the ground that 
his stock is not f ully paid for, where there was no f raua in the origiiial traosactioiia 
and the corporfition tuia taken no steps to resolnd ib 

In Bqtiity. 
■ MâèùhBros.,{otcovàt\&ïaaa\a. 
Jiidd, RitchU & Esher, fbr defeadanis. 

BwbQETT, J. Thig is a bill biroTight by sèveral Jùdgment credî tore o! 
the Illinois Coal & Irôn Company of La Salle, in this state, seeking to 
obtaih à decree for the pkyment of their severâl judgmènta from certain 
bf tHe Btockholders of the company, on the ground that their stock has 
iîët^'been fully paid for. Originally there werô quite a large nuniber 
of sibékholders made parties défendant, but the bill has been dismissed 
as to Bome by the cotbplainants; others bave been dropped out by the 
deatb of the défendants, and thé bill waa dismissed at the time of ths 
final bearing, on pleadings and pro6fs as to four of tbe other défendants, 
on the ground that thé proof did not show them to be stockholders, so 
that the case, as it now stands fot final decree, only affecta the estaté tif 
William B. Ogden, decéased, ■whose executors bave appeared and'Éin- 
ewered, and James F. Joy. The ground- on which cpmplainantâ clàim 
that the stock is not fully paid is that one E. D. Taylor, who wàs the 
presiderit of the coal company, in the inonth of May, 1866, conveyed to 
the cbmpany, by deed, certain tracts of land in La Salle county, in tbia 
'stàte, in payment for whicfa thère was issued to him 7,000 shares of the 
capital stock of the company, at $100 per share; that the deed of thése 
kinds from Taylor to the company only expressed a considération of 
$160,000; and complainant has introduced paroi proof tending to show 
that it wàs worth, in cash, eVen lésa than that sum at the time the con- 
▼eyânçe was made, wherefore complainanta contend that the atock so is- 
sued was only paid for to the extent of the value of the land so conveyed 
to the company. 

The proof shows that the compBiiy was organized under a spécial char- 
ter grantëd by the l^islature of Illiflois on the 18th of February, 1857; 
that by its charter the capital of saîd company was fixed at $500,000, 
With powcr to increase it, but not to exceed $1,000,000, and that the 
company was, by its charter, authorized to purchase réal estate, and pay 
for the same in stock; that stock certificates were to be issued to the 
stockholders on full payment for their stock; that the company organized 
tinder the said charter, and before'the 18th of Mày, 1866, had issued 

; k:1li^ii«àbyI>ouisBoîaot, Jr.,«if theCbieagébuisi' >,.,.- 
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Stock to the amount of $300,000; that on the 18th day of May, 1866, 
at a meeting of the stockholders of the company, a resolution was adopted 
increasing the capital stock to the sum of $1,000,000, and provided that 
the $700,000 of increased stock should be issued to E. D. Taylor "for 
and in considération of certain lands conveyed by him to said company 
by deed bearing date April 21, A. D. 1866." It also appears that Tay- 
lor did make a deed to the company, dated the 21st day of April, 1866, 
of certain lands in La Salle county, in vvhich a considération of $150,- 
000 is expressed. There is also in the record the oral testimony of two 
witnesses, claiming to hâve soole recollection or information as to the 
value of the said lands in April, 1866, who testified, in substance, that 
said lands were not at that time worth to exceed the sum of $88,000. 
It also appears that 6,000 shares of thèse 7,000 shares of $100 each, 
which were to be issued for this land, were issued to Taylor, and that 
Taylofs within a few months thereafter, eold to William B. Ogden 1,363 
of said shares, and that in 1874 he sold to the défendant James P. Joy 
250 shares of stock, for which both Ogden and Joy, respectively, paid a 
full and valuable considération,— probably more than the stock was worth 
atthe time they received it, or ever has been since,^Taylor represehjt- 
ing the stock to be full paid at the time of the purchase, and the said 
purchasers understanding and believing that it was fuUy paid. There 
is no proof showing the value of the stock of the company at the time 
this deed was made, and there is nç proof ofany bad faith or déception 
on the part of Taylor as to the value of the said land. Upon thèse facts, 
complainants claim that, even if the land conveyed by the deed of April 
21, 18,06, from Taylor to the company, was worth $150,000, the con- 
sidération recited in it, there. was still left $550,000, which is about 78 
per cent., unpaid on the par value of this stock, and that the défend- 
ants now before the court, as such stockholders, are liable to contrib- 
ute this unpaid amount to the complainants as creditors of the company. 

I think there can be no doubt from the proof in this casé that the coal 
company agreed to give Taylor 7 ,000 shares of its stock for the land which 
he conveyed to it. The question, therefore, arises, does the fact that 
complainants' testimony shows, or tends to show, that this land was not 
worth in cash over $150,000 at the time it was conveyed to the cpal 
company, establish any liability as against thèse stockholders? There 
being no proof in the record, aside frqm the resolution of the 18th of 
May, 1866, and the deed, of the negotiations and dealings between Tay- 
lor and. the company, or of the circumstançes surrounding the transac- 
tion and leading up to it, I shall assume it, as the only natural conclu- 
sion irom the proof, that Taylor ofFered to sell thèse lands to the com- 
pany for 7,000 shares of its stock, and the, company accepted the prop- 
osition. . Taylor made the deed of the land to the company, and th,e 
company issued to him the stock, or, at least, issued the shares now 
hel4 by the défendants. 

The .question th en arises, could the company hâve sued Taylor, and 
recovefed "the diÈférence Ijetween the cash value of this land and the par 
value of its stock, without first rescinding this contract, even if the land 
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was not worth the par value of its stock? And this question, I think, 
rnust, upon reason and authority, be answered in the négative. See 
Cook, Stocks, § 47, where it is said: 

"Many attempts hâve been made in cases where stock was issued for prop- 
erty taken at an overvaluation to hold the party receiving such stock liable 
for its full par value, less the actual value of the property received from him. 
Thèse attempts hâve not been successful. As already seen, the transaction 
is upheld as légal and valid and binding on ail parties, unless there is an over- 
valuation, and that overvaluation is showu to hâve been fraudulent. When 
this is proved, then, the contract is to be treated like other fraudulent con- 
tracts. It is to be adopted in toto or rescinded in toto and set aside. Both 
parties are to be restored as nearly as possible to their original positions. The 
property, or its value, is to be returned to the person receiving the stock, and 
he must return the stock or its real value." 

See, also, Coffin v. Ransddl, 110 Ind, 417, 11 N..E. Rep. 20; Sco- 
vUlv. Thayer, 105 U. S. 143; Van Cott v. Van Brunt, 82 N. Y. 635; and 
many other cases which might be cited to the same point. 

It may, I think, be assumed as probable that the 7,000 shares of the 
stock of this coai company issued to Taylor were not worth, in cash, 
more than the land conveyed by Taylor to the company at the time this 
transaction took place. But the proof shows that, since thèse lands were 
so conveyed, the company has been engaged in mining coal from them, 
and heuce it will be presumed that thèse lands were deemed valuable 
for the coal deposits supposed or known to be beneath them, and it is 
well known how prone men, and especially sanguine and hopeful mèn, 
are to overvalue mining and coal lands, what high estimâtes they place 
upon their future possibilities of value and development; and the fait 
inference from the testimony in this case is that this coal company, with 
its favorable charter, was satisfied to accept thèse lands, and did so ac- 
cept them, in full payment for this stock, in the expectation and belief 
that the full value of the stock was represented by thèse lands. And the 
fact that this expectation may hâve proved fallacious, although there is 
no proof to that efïect in the record, furnishes no ground for the présent 
claim of complainants. They certainly hâve no higher equity than the 
company would hâve had as against Taylor, and the company would 
hâve had no such equity, except fora fraudulent overvaluation, and that 
only by a rescission of the contract by a prompt reconveyance of the 
land, so as to place Taylor in as good a position as he was when the trans- 
action began. 

The charter of the company allowed it to take real estate for stock, 
and hence, necessarily, left the value of such real estate to be agreed 
upon between the person from whom it acquired the real estate and the 
company; and also provided that stock certificates should only be issued 
on full payment. It therefore seenis to me palpable that, even if a pur- 
chaser of its stock was bound to inquire whether the stock had been 
fuUy paid for or not, — a proposition which I do not think supported by 
authority, — such inquiry, at raost, would, if made, only hâve disclosed 
the fact that the stock had been paid for in lands, and tbat perhapa 
some persons did not consider them worth as much as the stock at par^ 
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btitlbat wonld not prov^e that the company had not accepted them în 
fiilt payment, aa the resolution of the stockholders' meeting shows it 
did, nor that the stock so issued was not full paid. Nor would such; 
facts hâve suggested that if he purchased the stock he would become lia- 
ble to contribute to the différence between the value of the land and th© 
par value of the stock. The stock had already been paid for once, and, 
in vio^'ôf the situation of the parties to the contract, that payment was 
sufficientto protect the purchaser of the stock for value agaiust the com- 
pany oPi its creditors. It may be said that, on the ground of gross over- 
valuatioû alone, the company might, if it had acted in apt time, hâve 
had thî8 transaction set aside, and the stock surrendered and canceled on 
a recdii^é%ance of the land for the stock while it still remained in the 
hands of Taylor, but it is now impossible to restoré the parties to their 
oriéiûàl condition. The stock, at least a part of it, bas gone into the 
hands of boriafide puïchasers for value, and the coal, as thè proof shows, 
has been largely mined out of the land. The cases of Bridge Go. v. 
MeXJlme^^ S Mo. App; 600, and Bramt v. Ehlen, 59 Md. 1, seem to 
me to be instructive upon the points raised, and conclusive against com- 
plainaate' right to recover. The biU is dismissed for want of equity. 



BbiTish Poreign Mabinb Ins. Ce. v. Boaed of AspssoEs et d. , 
LrvEBPOOL & LiONDON & Globe Ins. Co. v. Samb, 

(Circuit Court, E. D. Louisiana. April 10, 1890.) 

Fobbion'Cokporation— Taxation. 

Under AotB La. 1886, No. 76, whloh provides that If the capital of a f orelgn insar- 
ance company shall not hâve been taxed in any other state the company shall bo 
taxed on its gross receipts, bnt provides no method for ascertaining the amount of 
the groSB receipts, and fixes no raté of taxation, the gross receipts cannot be taxed. 

On Motion for Injunction pendente lite. 

W. W. Borne, for British Foreign Marine Insurance Company. 
HvMingUm & Dujowr, for Liverpool & Loudon & Globe Insurance Com- 
pany. 

Tf'^ne iZogfera, for the State. 

Sam. L, GUmore, for city of New Orléans. 

Before: Paedee and Billings, JJ. 

Peb CuKiAM. Thèse suits are proceedings in equity, and submîtted 
upon bill and affidavits for injunctions pendente lite. The complainants 
are foreign insurance companies, and hâve been taxed upon their gross 
receipts, estimated for the curreut year in advance by the assessors, and 
Beek to enjoin the state officers and the ofiScers of the city of New Orléans 
from cdlecting this tax. The statutes of the state on the subject are an 
act in relation to insurance companies, etc., No. 76 in the Acta of 1886, 
and the gênerai annual revenue act No. 98 of the same year. Both thèse 
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acts were approved on tbe same day, The gênerai revenue aet was re- 
enacted in 1888. The act in relation to insurance companies providea 
that the capital of the foreign insurance companies shall be determined 
,and certitied to by the secretary of state yeariy, and shall be the aggre- 
gate value of the deposits made in this state and in the other states of 
the Union, as the security for the poHcy-hoMers, and bonds or mort- 
gages upon real estate in the United States, with the proviso as follows: 
Provided "that said capital bas not been taxed and paid by the main 
agency or company in any other state, then taxation shall be levied upon 
the gross receipts, less déductions governing companies organized under 
the laws of this state." There is no other provision for taxing gross re- 
ceipts. There is no methôd presented or indicated for ascertaining them. 
On the contrary, in the gênerai revenue law, the valuations upon which 
taxes are to be assessed are required to be ascertained at the beginning 
of each year. In the gênerai revenue law there is a most comprehen- 
sive enumeration of the things which shall be subject to taxation, but 
gross receipts are not mentioned, nor are they included in anything 
which is named. It is further to be observed that in the proviso, which 
contains the only authority for taxing gross receipts, no rate of taxation 
is fixed, or authorized to be fixed. In the absence of any method, which 
the nature of the thing would require for ascertaining or approximating 
to the amount of gross receipts for an entire coming year, as well aâ in 
the absence of the establishment of any rate at which the amount, when 
reached, should be taxed, we are of the opinion that the gross receipts 
of the complainants cannot be deemed to hâve been subjected to any tax 
by the législature, aud therefore allow the injunctions pendmte lite as 
prayed for. 



HbNBY V. SUTTLB a ol. 
(Circutt Cffwrt, D. New Jersey. Harch 25, 1890.) 

EQTnTT— Plbamns and Proop— yAKIATrCB. 

Where a bill prays that a deed be set aside on tbe gronnd tbat its execntion was 
proonred by fraudaient représentation of one of the défendants that it was simply 
a power of attorney, and the évidence shows that complainant had never ezeeuted 
the deed, and that aer signature tbereto was a forgery, tbe varianca is fatal. 

, Same^Lacbes. 

Complainant took no steps to set aside the alleged fraudulent deed for five years 
after its éxecution, when she instituted an action which at the end of two year» 
and a balf was dismissed because not brought to a hearing. She thea remaioed in- 
active for 10 years longer, during which time the land greatly increased in value, 
and passed to third persons, wbo made valuable improvements thereon. Held, 
that complainant's lâches barred any équitable relief. 

In Equity. 

M. M. Hitchings, for complainant. 

John W. Griggs &nd Michad Dunn, foi deîeiidaatB. 
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GsEEtf, J. This bill was filed to set aside a certain deed of con voy- 
ance alleged to hâve been procured by one John Rennet from the com- 
plainant by "fraud and deceit, and by false and fraudulent représenta- 
tions." The lands which were the subject of this conveyance are situate 
in Paterson, in this state, and are now claimed to be legally owned by, 
and are in the possession of, the défendants Suttle, Mirandom, Liotard. 
and Hinchcliffe, by virtue of sundry mesne conveyances to them. Thèse 
défendants claim to hâve purchased the premises in good faith, relying 
upon the validity of their grantor's title, and for value. The allégations 
of the complainant, as set out in her bill of complaint, are that previous 
to 1870 she had been a servant in the family of John Rennet, for many 
years. While living in his family in that capacity, she became seised 
and possessed of a certain parcel or traot of land in Paterson, unproduc- 
tive in its character. Unable to pay the taxes which had been and were 
annua,lly assessed against the land in question, at her request Rennet 
paid them for her, and so in tirae she became indebted to him in various 
sums, increasing constantly, for which she gave him mortgages as secu- 
rity. The last mortgage so given by her was for the sum of $729. It 
was admittedly a valid lien upon her lands. In 1870, the complainant 
asserts, she became desirous of selling and disposing of thèse lands, and, 
the better to accomplish her purpose, as she allèges in her bill of com- 
plaint, upon the ad vice and at the suggestion of Rennet, "ignorantly 
made, éxecuted, and delivered to the said Rennet a paper which she bas 
eince discovered to be a deed of conveyance of said tract or parcel of land 
and premises, it being falsely and fraudulently represented to her by the 
said Rennet at the tirae of the said exécution, and she thoroughly be- 
lieving and relying upon the same, that the paper which she so éxecut- 
ed and delivered was surely and solely an agreement or power of attorney 
to enable said Rennet to seil and dispose Of said lands for her benefit, 
and to pay over to her the proceeds of the same, afttir deducting the sum 
of $729 then claimed by said Rennet to be due to him, and secured by 
a mortgage upon said land; that the complainant did not in tend or un- 
derstandthat she was executing a deed to the said Rennet, or was in any 
way parting with the légal title to said lands; that the said Rennet, hav- 
ing procured said deed by said false and fraudulent représentations and 
deceit, caused said deed, on the same day, to be filed for record in the 
office of the clerk of th« county of Passaic." It further appears from the 
record in this cause that, on the same day that this deed was éxecuted 
and recorded, Rennet caused the mortgage upon the lands in question, 
given to him by the complainant to sequre $729, to be canceled of rec- 
ord; and, although it is not important, in the view I bave taken of the 
case, it may be hère stated, Rennet al ways claimed that the lands in 
question were in fact conveyed to him in satisfaction of this mortgage 
debt, and of other indebtedness of the complainant to him, amounting 
to about $1,900. The bill further charges tliat after the exécution of the 
said deed of conveyance, and some time in the year 1874, Rennet, to- 
gether with his wife, made, éxecuted, and delivered to the défendant 
William T. Suttle a mortgage upon said premises to secure the sum of 
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$1,000, whîch raortgage was immediately recorded in the office of the 
clerk of the county of Passaic. In August, 1875, it appears that the 
complainant exhibited in the court of chancery of New jersey her bill 
of complaint, against Rennet and wife and William T. Suttle, to hâve 
the deed to Rennet set aside on the ground that it was obtained from her 
by Rennet's false and fraudulent représentations. In that bill of com- 
plaint the statements and allégations of the complainant touching the 
making, exécution, and delivery of the deed to Rennet are practically 
identical with the statements and allégations of her bill of complaint in 
this court. As both bills prayed for injunctions against the défendants 
therein, they were duly verified by the complainant's oath. It further 
appears that the défendants to the bill of complaint filed in the court of 
chancery of New Jersey fully answered the same; Rennet, in his answer, 
denying the fraudulent and false allégations under oath, and Suttle 
claiming to be a bona fide mortgagee. The cause was never brought on 
for hearing; but, after repeated orders upon complainant to speed her 
cause, made by the chancellor upon motion of the défendants, the bill 
of complaint was dismissed, upon the written consent of the soliciter of 
the complainant, in 1877, — more than two years after the commence- 
ment of the complainant's suit, and more than seven years after the 
making of the deed to Rennet. It does not appear that any lis pendens 
was filed in the office of clerk of Passaic county by way of notice of the 
complainant's claim, as could hâve been donc undér the statute law of 
New Jersey. In 1878 the Suttle mortgage was foreclosed in the circuit 
court of Passaic county. The record of that foreclosure suit, as it appears 
in évidence in this cause, is regular and orderly in ail respects. The 
final decree directed the sale of the lands and promises in question. At 
such sale, Matthew Suttle, an uncle of William T. Suttle, purchased the 
property ; and to him a deed was made by the sheriff of Passaic county, 
who executed the writ oî fieri fadas. The défendants other than Will- 
iam T. Suttle derived their titles to the lands in question from Matthew 
Suttle. There is no évidence that William T. Suttle had, atthe time of 
the exécution of the mortgage to him by Rennet, any notice or knowl- 
edge of the claim of the complainant to the mortgaged premises. The 
bill contains, also, a charge against ail the défendants of conspiracy to 
deprive the complainant of her property, but such charge may be dis- 
missed with the statement that there is no évidence to sustain it. The 
prayer of the bill is that the complainant may be decreed to be the right- 
ful owner in fee of the premises in question; that the deed to Rennet 
may be decreed to hâve been obtained from the complainant by false 
and fraudulent représentations, and declared to be void and of no effect, 
and to hâve conveyed to Rennet no right, title, and interest in or to the 
said premises; that the dismissal of the complainant's suit in the court 
of chancery was obtained by fraud; that the circuit court of Passaic coun- 
ty never acquired jurisdiction overthe property of the said complainant, 
or over her, because of her non-residence in New Jersey; and that the 
défendants may be declared and decreed to hâve secured and taken their 
deeds of said property with fuU notice of the rightsofithe complainant 
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tt&erein, ànd sùbject'thereto, and thafc they hâve no right, titlej or întèr- 
■ est in and to the same, and that they should acoount for ail moneys, 
einoiuments, rents, issues, and profits received therefrom. There was 
also a:prayer for injunction and for a receiver. The défendants hâve 
answered fuUy and under oath. They deny ail charges of fraud or con- 
spiraoy, ànd claimto be bonafide purchasers of the lands in question for 
a valuable considération, ■without notice. 

Upon examination of the testimony taken under thèse issues, it at 
once becomes apparent that the complainant has, for some cause, shifted 
her grounds of complaint. She does not prétend to substantiate or jus- 
tify the allégations made so specifïcally in her bill of complaint, but iri- 
troduces, forthefirsttirne in her proofs, noveland more criminal charges 
against her employer, Rennet, but which charges are directly in antag- 
onism with the allégations previously made by her. Now, there is no 
principle more firmly entrenched in equity practice than that a complain- 
ant must recover, if at ail, upon the case made by and stated in the bill 
of complaint, and upon that alone. It is never permitted to a complain- 
ant to make one case by the spécifie allégations of the bill, and a wholly 
différent one by the proofs, and yet be entitled to a decree. It is not 
only necessary that the substance of the complainant's case should be 
proved, but, to entitle him to a decree in bis favor, it must be substan- 
tially the same case as that which he bas stated in his bill; for the court 
will not allow a défendant to be taken by surprise, by permitting the 
complainant to prove a case différent from that set up in the pleadings. 
It is absolutely essential that the aUegata and theprobata must correspond. 
Thus, where the bill sought to establish a trust by virtue of an express 
agreement, and the évidence was of a purely resulting trust, in an en- 
tirely différent person and at a différent time, the variance was held to 
be fatal. Midiner V. Mîdmer, 26 N. J. Eq. 299; Same Oase, (on appeal,) 
27 N. J. Eq. 548. And in another case, strongly illustrating the prin- 
ciple stated, where a bill filed to set aside a sale on the ground of fraud 
charged that there was collusion between an administrator and his son, 
to whom the property was sold, by which the son obtained an unfair 
advantage over other bidders, and purchased the property at a less prica 
than it was worth, and the évidence showed satisfactorilj^ that the son 
purchased the promises not by collusion with his father for his own ben- 
efit, but that they were in fact purchased for his father, although the 
sale was void because in violation of the well-settled doctrine of equity 
forbidding a trustée from becoming indirectly the purchaser at his own 
sale, yet itwas held that the complainant was not entitled to relief upon 
that ground, because it was not the case made by the bill. HoweU v. Se- 
bring, 14 N. J. Eq. 84. The fatal effect of an essentia,l variance between 
the allégations of the bill of complaint and the proofs under it is clearly 
stated in Story, Eq. PI. 36, and notes; Grès. Eq. Ev. 23, 161; Parsons 
V. Heatm, 11 N. J. Eq. 155; 1 Daniell, Ch. Pr. *860; Shidds v. Barrow, 
17 How. 144; Uoyd v. Brewster, 4 Paige, 537; Railroad Oo. v. McFarlan, 
30 N. J. Eq. HQ; Andrews v. Farnham, 10 N. J. Eq. 94; Marahtnan v. 
CkmUint 21 N. J, Eq. 546; Vammer v. Bryan, 13 N. J. Eq. 436, In 
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the last case cited, {Vansdver v. Bryan,') Chancellor Gkeen states the 
principle in thèse apt words: 

"Evidence relative to mattera not stated in the pleading, nor fairly within 
Its gênerai allégation, is impertinent, and cannot be made the foandatiun of 
a decree." 

Applying this rùle to the casé now under considération, and it becomes 
instantly apparent that the complainant must be denied any relief. 
The charge of fraud made in her bill is that, at the suggestion and by 
the advice of Rennet, her employer, and in whom she had entire con* 
fidence, she executed a certain writing which, as she was assured by 
Eennet, was fiimply and solely a power of attorney, in effect authorizing 
him to sell certain lands for her, and to account to her for the proceeds, 
whilè in truth the writing which ehe so executed ignorantly and trust- 
fally was, as she disoovered some time afterwards> a deed in fee-simple 
to Rennet for the lands in question. But not one scintiUa of proof has 
been.offered to sustain this charge. On the contrary, a very différent 
case is sought to be made by ail the évidence offered by the complain- 
ailt, and that is that the complainant never signed, executed, or delivered 
to Rennet any deed or agreement or power of attorney or writing what- 
ever; that Rennet never ad vised or counseled her to do so; that the deed 
which it was charged by her, at first, had been executed by her because 
of the fraudulent représentations as to its character by Rennet had, as a 
matter of fact, never been signed by her; that she kuew nothing of its 
contents; had never heard it read; had never acknowledged it before any 
officer authorized to take acknowledgments; had, in very truth, never 
seen the paper until March 29, 1889, 19 years after it bore date, when, 
for the first time, her attention was cajled to it while giving testimony 
as a witness on her own behalf in this cause. In other words, in her 
testimony she dénies emphatically, and absolutely répudiâtes, ail the 
allégations she had made in her bill of complaint touching the writing 
or deed in question, and the circumstances under which it was executed; 
and, Rennet being dead, she now boldly brings against him charges 
which, if true, should hâve been called to the attention of the grand in- 
quest of Passaic county years ago. There remains no pretense in her 
évidence that her excess of faith and overconfidence in her employer, 
wh6 had been so kindly paying her debts, led her into the exécution of 
a writing of which she did not know the contents or efièct; but she dé- 
clares that the deed by which Rennet claimed title is a forgery, pure and 
simple. A greater variance between the aUegata and the probata could 
hardlybe concéived, and such variance must be held fatal to the success 
of the complainant in this case. 

Arriving at this conclusion, it is hardly necessary to considerthe other 
issues presented by the pleadings. Yet I think it proper to state that 
nowhere in the évidence offered by the complainant do I find any satis- 
factory proof of fraud tainting any of the transactions of which she com- 
plains. Neither in the Rennet deed, nor in the Suttle mortgage, nor in 
the foreclosure proeeedings in the circuit court of Passaic county, nor in 
the dismissal of complainant's bill in the court of chancery of New Jer^ 
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'séy, nôr în the conveyance of parcels of thèse lands to tîie respective dé- 
fendants, is there visible any taint caused by fraudulent aets of any of 
the défendants; while, on the other hand, I cannot but conclude, from 
the testimony, that the défendants corne into this court with clean 
hands. 

Nor do I think that the complainant bas shown such diligence in as- 
serting her claim as to clear her from the charge of lâches. For five 
y^rs, admittedly, she slept upon her alleged rights. Then she asserted 
them, indeed; but so feeble was that assertion that in two and a half 
years it died of inanition. Then foUowed 10 yeara of absolute inaction. 
During that time thèse défendants, or some of them, expended large 
sums of money in the improvement of thèse premises. Because of this 
expenditure, and, as well, because of the growth of the city of Paterson, 
this unproductive property once belonging to the complainant has 
doubled, quadrupled perhaps, in value. Now the complainant thinks 
the time is opportune, and seeks the aid of this court. Her delay has 
been remarkàble. Her success would carry disaster to innocent parties, 
Such conduçt does not commend itsdf to a court of equity. The bill of 
complaint is dismissed, with costs. 



Société Anonyme de la Distillerie de la Liqtjeue Bénédictine de 
l'Abbaye de Fecamp v. Western Distilling Co. 

{Circuit Court, E. D. Missouri, E. D. April 29, 1890.) 

Injunotios— Violation — Contbmpt. 

A défendant who, when enjoined from selling a certain cordial in certain bottles 
with a particular label, sells its entire stock of the cordial, bottles, and labels to 
a thtrd person, undei? an arrangement that he would flU such orders for the cor- 
dial as the défendant might receive, is guUty of a violation of the in junotion, though 
the défendant did not share in the profit of flUing such orders, and though it had 
received the advice of counsel that it might sell its stock in bulk without violating 
the in junotion. 

On Motion to Punîsh the Défendant and Its Président for Contempt. 
F. N. Judson and Qhas. BulUey HubbeU, for complainant. 
Eassiewr & Schnurmadier, for défendant. 

Thayek, J. The order heretofore entered in this case commanded the 
défendant, its officers, servants, and agents, to desist during thé pend- 
ency of the action "from putting up, selling, or exposing for sale, 
* * * any liquid or cordial commouly called 'Bénédictine,' which 
was put up in bottles, or with labels or wrappers, made in imitation of, 
or resemblance to, the bottles, labels, or wrappers in use by complain- 
ant for putting up a liquid or cordial known as ' Bénédictine.' " It is ad- 
mitted by the défendant that, after the service of this order, it sold to a 
third party its stock of liquor called ' Bénédictine,' also its stock of bottles, 
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labels, and wrappers made in imitation of those used by complainant for 
putting up Bénédictine, and that it turned over to gueh third party ail or- 
ders for Bénédictine in bottles subsequently received from its customers, 
and notified its customers that such third party would fill such orders. 
Though not expressly admitted by the atSdavits, the court is satisfled, 
as a matter of fact, that the sale by delendant of its stock of cordial,, 
bottles, labels, etc., to such third party was made for the express pur- 
pose of enabling him to supply defendant's customers with Bénédictine 
put up in bottles, and with labels and wrappers, made in imitation of 
those in use by complainant, and underan arrangement with such third 
party that he would so supply them. Under the circumstances, the de- 
fendant must be adjudged guilty of a violation of the injunction. By 
entering into an arrangement with a third party to do the very act that 
it was enjoined from doing, and by supplying him with the means of do- 
ing the prohibited act, and by turning over to him such orders as were_ 
from timeto time received from its customers for Bénédictine put up in 
bottles, the défendant made itself a party to the act in question, and is 
as much responsible for it, as if done by itself. A party who, while resting 
under an injunction restraining him from doiug a given act, counsels, 
advises, and procures another to do the act, violâtes the letter as well as 
the spirit of the restraining order. Bven the criminal law regards one 
who counsels and advises another to commit a crime as an accessory be- 
fore the fact, and as punishable in that capacity. 

The affidavits filed by the défendant show that it did not make any 
sales of Bénédictine in bottles, in its own name, after the injunction 
was served, and that it did not share in the profits of the sales made 
by the person to whom it transferred its stock of bottles, labels, etc. 
This, however, is immateral. In a proceeding against the défendant for 
violating the injunction, its responsibility cannot be tested by deter- 
mining whether it realized any profit from the sales in question. The 
test is, simply, whether it was intentionally instrumental in caus- 
ing such sales to be made, and I hâve no doubt that it was. 

Advice of counsel is also pleaded as an excuse for what was done 
by the défendant. The proof shows that advice was given to the ef- 
fect that défendant might sell its stock of Bénédictine in bulk, and even 
its stock of bottles and labels, without violating the injunction. But, 
conceding such advice to hâve been given, and to hâve been sound as 
far as it went, still it does not excuse the défendant for selling the ar- 
ticles in question under an arrangement with the purchaser that he 
would do with them precisely what the défendant was prohibited from 
doing, and that he would fill such orders as the défendant might receive, 
but was prohibited from fiUing. It is not claimed that advice was given 
to the effect that such an arrangement could lawfully be entered into, al- 
though it sufEciently appears that that was substantially the arrange- 
ment under which the sale was made. The défendant and its prési- 
dent are hereby adjudged guilty of contempt, and a joint fine of $50 is 
hereby imposed, together with the costs of this proceeding. 
v,42F.no,2 — 7 
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' Cheesman et al. v. Habt et al. 

■' (Cirmm, Cowrt, Di ColoraOo. April 28, 1890.) 

L lltlHBS AUD MiNING-^BTATCTOBT CONSTEtTOTION— SiDB LiNBS. ; 

Where the strike of the vein passes perpendicularly through the end Unes of the 
location, tàe faot that betweeti the ena Unes the outorop is forôed by the surface 
itiflneiices of slides and débris to n^eander so a» to make slight variations from tha 
général trend of tte strike, does not prevent the side lines from being parallel with 
the veiti; it being oiily necessaiy in suoh case that they should be substantially 
parallei, 

2. Saicb-^End Linbs. 

The fact that a location is eut by another valld olaim orossing it obliquely doea 
not make the line of sucti intersection the' end line of the location when the location 
èxtends beyond the iuterseçting oiaitn. 

8. Samb. 

"V^here part of the end of a looatidn is adjudged to be in confiict with a prier 
olailh, and thereupon thô-owners of the prior claim quitclaim the land in confliot to 
the owners of said location, whose possession thereof is not içterrupted, the loca- 
. tion wiil continue to include the land in conâict. 

i. Sam»— iooATioN— Presdmption. 
' ' Where inlning looatiohè which bave paésed out of the handsof the original owner 
haysJStooiJ ijinohallenged for years, and hâve been developed toa considérable es- 
tent, it is proper in a suit involving their validity to instruot the jury that "the 
certifleates of location are presumptlvé évidence of dlscovery, and every reasonablo 
pr^suinption.shoxild be ipdulged in by the jury in favor of the iutegrity of the lo- 
cations." 

6. iSAMB— Adjoinino Ownbbs— Dip. 

Under Rev. Bt. U. S. § 2333, which gîves the locators of Iode claims the rlght to 
fpUow t;l}e;dip of the vein beyond their side lines, such right is not eut ofC by the 
issue pt a patent for the land into which such vein in its dip exteuds. 

6. liliAÎr-^t'BODUOTION DP PaPEES. 

Wberé daring the progress of a trial defendant's counsel, on being asked by 
plaintifl to produce a.çertain paper, promises to look for it, and bring it into court» 
if found, and the plaintiff's counsel does not again call the matter to the attention 
of the court, the right to ihslst on the production of the paper, or introduce second- 
ary ev^deqce of its contents, is waived. 

7. Bame— RîOHT TO Opbn and Glose. 

In an action of trespass for taking ore from plaintitC's mining clalm, where the 
■ défendant adinits the taking and seeks to justify it, and the only évidence neoessary 
to make out a prima fach ob,s6 for plaintifî is the production of his patent, and 
proof of tbie ^uantity and value of the ore taken. it is proper to allow the défendant 
to open and close the arguiaent to the jury; the' burden of proof on the main issue 
in Vae case being on him. 

8. New Triai/— JtrMSMCTioN or Disteiot Jjroas. 

A district judge who bas, ùnder order of the circuit judge, trîed a case in another 
district, bas jurisdlction to pass upon a motion for a new trial in the case, evea 
af ter lue haa> returned to hi^ own district, where the parties walvQ his returning to 
the other district for the purpose of deciding the motion. 

At Law, ; , Pn motion for new trial. 

C. J. Huches, for plaintiiïs. 

B. F. Moni^omery, A. ^. ïi-ost, and C. C. Parsons, for défendants. 

Philips, J. I hâve examined the grounds for new trial herein as fully 
as my limitedtim© would permit, and can give but a cursory review of 
the many questions involved. During the progress of the trial, extend- 
ing over a peripd of two weeks, with access to the statutes and décisions 
of the courts in similar mining controversies, aided by the dàily discus- 
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sions of able cônnsel on both sides, the court learnied ail ît couîdj and 
its conclusions on the law are expressed, as fully as seemed justifiable, 
in the charge to the jury reported in 40 Ped. Rep. 787. Such questions 
were new to the court, but it labored to understand bo much of the facta 
and the law as wouîd enable it to présent the case fairly to the jury. 
Some of thèse questions were embarrassing, and are by no means freo 
from doubt. The évidence impressed my mind, by a great prépondér- 
ance, as tending to establish the existence of an outcrop of a Iode of 
minerai within the surface lines of the Champion claim, and that this 
vein waSj in contemplation of the statute, a continuons one to the point 
of the alleged trespass. 

The question of fact and law which bas most perplexed the mind of 
the court is as to the parallelism of the défendants' elaims. The paral- 
lelism of the end Unes of the.surveys and the parallelism of the side Unes 
to the actual strike of the outcrop were left by the évidence in such con- 
dition as to render the détermination of this fact peculiarly a matter for 
the jury; and I tried to so frame the charge as to leave them uninfluenced 
by any impressions of the court respecting the question of fact. 

As to the point so much pressed by plaintifl's' counsel, that the out- 
crop of the vein ran so zigzag or serpentine as to make it the dutj' of the 
court to tell the jury that, as matter of law, it was not parallel to thè side 
lines of défendants' claim, my impression at the trial was, and on further 
considération my opinion is, that it was not in the mind of congress, in 
framing the section of the statute in question, that, where the strike of 
the vein passes perpendicularly through the end lines, the niere me- 
anderings of the outcrop between the end lines (caused by the surface 
influences of slides and débris on the mountain sides, as the évidence 
impressed me was the fact in this case) should absolutely control the 
question of parallelism; but rather that the spirit and reason of the statute 
require that the settled and permanent course of the vein on its strike, 
as nature fixed it, should control; of course such zigzagging being re- 
stricted to slight variations from the gênerai direction and trend of the 
strike. The illustration furnished by the expert witness Boehmer in the 
scored-out apple quite aptly demonstrated the principle of law and fact. 
It was with this thought in mind that I employed in the charge the 
term, "substantially parallel," assigned for error in the motion for new 
trial. It ought not to be that the court should apply to thèse locations 
the most exact mathematical précision. The law, being designed for the 
encouragement and benefit of miners, should be liberally construed, and 
should look to substance rather than shadow; and hère, as elsewhere, 
should be administered on lines of obvious common sensé. So long as 
the right of trial by jury stands, the court should be allowed to assume 
that the jury may understand the purport of words and terms which by 
their common use hâve acquired a recognized meaning. The term "sub- 
stantially " means "really, truly, essentially, competently." In the con- 
nection in which it was used in the charge the jury could but understand 
that the variation from parallelism must be substantial, material, and 
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rôal; that à very slight variation from a mathematical line was not of 
substance. I am free to make this confession, that neither at the trial 
nor after référence to my minutes did or do I obtain from the évidence 
a very satisfactory impression either as to the précise shape in which the 
original survey of the Champion claim, or the relocation of 1882, left it. 
There was an amended location in 1886. Whether or not the lines were 
substantially parallel under ail the évidence, (much of it conflicting,) 
together with the aid of the maps and diagrams befqre them, I thought 
•was peculiarly a question for thé jury. Following the décisions of the 
suprême court of Colorado, the charge told the jury that "such amend- 
ments or relocations, when made, had relation back to the time of the 
original location; and thèse plaintifiFs are in no position in this contro- 
versy to question such amendments or relocatious." The plaintiffs had 
the full benefit of what counsel so urgently contends for respecting the 
end lines intersecting the actual outcrop in the following déclaration of 
law, drawn by hiraself: 

"The court further chargea the jury, at the instance of the plaintiffs, that 
end lines, as deaignated in tlie location certificate, are not necessarily in law 
the end lines, unless they actually cross the actual outcrop of the vein. " 

This is certainly as much as, if not more than, they could claim, in 
view of the language of the fédéral statute, (section 2322:) 

"Their right of possession to such oiitside parts of such veins or ledges shall 
be confined to such portions therepf as lie between vertical planes, drawn 
downward * * * through thé end lines of their Zocaiww*." 

In addition to which the jury were further charged that — 

"The statute of the United States also requires that the end lines of the 
claim should be parallel with each other, and, in asserting a right to foUow 
the vein on its dip witliout the side lines of their location into plaintiffs' loca- 
tion, défendants must show the outcrop or apex of such vein to be in their 
own location throughout the ground in controversy, being the extent of the 
locations of plaintiffs and défendants, parallel to each other." 

It was insisted at the trial , and is reurged forcibly in the motion for a new 
trial, that the court was in error in holding, as stated in the charge, that 
" in considering this issue [of parallelism] you will disregard the iact that 
the south eud of the Champion claim extends beyond or is intercepted 
by the Pacific survey." The contention of counsel, reduced to its es- 
sence, is that, whenever a location assurveyed and certified is intercepted 
by another valid claim going through it perpendicularly or obliquely, 
in the following form: 
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(A, B, C, D, representing the claim as located, and E, F, G, H, representing tbe inter- 

cepting claim.) 

— then the end lines of the location are to be determined by the lînes A B 
and E F. Th^ said statute allows to the locator of any Iode claim a 
length of 1,500 feet along the vein. It has been the custom to obtain 
this extent by locating over and across an intersecting claim, and in aa- 
serting the right of length the intersecting claim of course is excluded. 
The construction contended for by plaintiffs would lead to this: that 
every time there was patented an intersecting slice through a location, 
although it left to the locator on either side of the patented strip unchal- 
lenged ground, the end lines to which are parallel, he must readjust hia 
end lines so as to obtain his parallelogram without any interruption be- 
tween the end lines; and if, in the mean time, between the original loca^ 
tion and the amendment a latéral contiguous location has passed to pat- 
ent, the contention of counsel is that the extralateral right to pursue thé 
outcropping vein is gone irrevocably; and that even the doctrine of re- 
lation, referring back to the original entry, would not apply to save the 
right. I do not understand that such has been the recognized custom 
among miners, nor do I believe it exécutes the will of the statute. So 
in respe'jt to the Belle of the East claim. It is true that the évidence 
shows that after the location of the Widow McCree claim the Belle of the 
East claimed that the north end of the former conflicted with the prior 
right of the latter, and so it was adjudged. Thereafter, and prior to the 
alleged trespass, this controversy was ended by the Belle of the East 
quitclaiming to the défendants. There was no interruption in the pos- 
session of the disputed territory occupied by the Widow McCree claim. 
Both prior and subséquent to that controversy the évidence tended to 
show the défendants had held and operated as one claim and System of 
development the Champion group, including the Widow McCree claim, 
as orîginally surveyed. The parallelism of the end lines of the Widow 
McCree claim was not practically disturbed. It seems to me that it 
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would hew to pièces on the sharp edge of merest technîcality défendants' 
apex rights, which they were prosecuting, by looking oiily at a fragment 
of the case instead of its essence in the entirety. But little question can 
be made that when défendants, as claimants of the Champion group, ask 
for a patent, it will be granted to cover the exte4t of the original Widow 
McCree location. 

Sevjere criticism is made of that portion of the charge respecting the 
assault made by plaintiffs upon the discovery location on the Champion 
claim, AU that was requested by plaintiffs defining the statutory re- 
quirements of location, the necessity of the discovery of minerai in place, 
was given in the charge. The qualification, if such it may be termed, 
put to this is found on, page 791 of the reported charge. The statute of 
Colorado (sections 2399, 2401) provides for such location of certificates 
tO' the discoverer of a Iode, and what shall be donc by the locator before 
filing such location certificate, so that such certificate amounts to and im- 
pprtS SOmething. The évidence on bôth sides tended to show the long- 
standing indications of a staked claim, and of shafts sunk or holes dug. 
The witnesses differed onlj' as to the précise point of such workings. 
The claims had stood unchallenged for years, and work of more or less 
importance had been prosecuted at various points on thèse claims years 
before this controversy. If, after ail this, the court shôuld not tell the 
jury that every reasonable presumption should be indulged in favor of 
the discovery of a Iode by the miner, it is difficult to conceive of a state 
of facts where such intendment should arise. Any other rule, it seems 
to me, would render such claims practically unmarketable or valueless 
in the banda of an assignée. The miner goes, digs, and delves, and is 
80 satisfièd :that he makes the survey, stakes off his claim, and then 
makea his location certificate, which is entered of record. After this he 
sells^to an honest man, and passes out of view or dies. AU the subsé- 
quent workings go to show the existence of a Iode or vein on the claim 
of more or less importance. Can it be that after the lapse of many years 
the assignée must lose his claim because of his inability to produce 
the lost or the dead, and prove afïirmatively au actual visible discovery 
by the original locator of ore in place where he dug? Possibly the charge 
in this particular would hâve been more theoretically correct had the 
oourt told the jury that it was not necessary that défendants should es- 
tablish such discovery by witnesses to the physical fact at the time. But 
the same might be inferred from the certificate of location, the manifes- 
tations of workings done, the long tenure of the claim, the development 
of a vein on the claim by subséquent working, and from ail the surround- 
ing circumstances. In view of the actual proofs at the trial in this case, 
had the jury found for the^ plaintiffs on the ground of the lack of proof 
of an original discovery^ the court would hâve felt it to be its solemn 
duty to accord a new trial; N(îr do I think even after "cocling time" 
tiiat the language employed respecting "witnesses sent toi thèse old open- 
ing, with their accumulated débris, to obtain évidence by inspection that 
no vein was in fact found by the original locators," as also what was later 
on said respecting witnesses in gênerai, was any too strong. Courts, so 
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long as tbey are presided over by flesh and blood and mind, however 
weak or strong, must be expected to feel and think. Language, which 
is the vehicle of thought, with its seat in the heart, must reflect some 
tinge of the conviction of an eamest man; and while a proper judicial 
temper should be rigidly maintained, the judge on the bench should 
ever feelhe is a ministerof justice, and should not allowthetruth to fail 
for lack of courageous action and frank utterance on bis part. My ob- 
servation at this trial satisfies me that an important mining litigation is 
a model training schcol for expert testimony; and if there ever is a case 
where the judge himself, like the witnesses in this case, should bave the 
largest latitude of taking part in the discussion, it should be accordedin 
sucb cases, at least so far as it "is profitable "for doctrine, for reproof, for 
correction." 

It is again urged, as at the trial, that the court should hold that, after 
the grant of a patent to the adjacent claimant, the right of the mère cer- 
tificate holder to pursue bis vein beyond his side Unes is at an end; in 
other words, that this statutory right of the apex owner applies only as 
between certificate locators. Sucb, I am advised, has not been the hold-' 
ing of Judge Hallett, whose opinion in mining law is justly entitled 
to great respect. Nothing short of a sensé of tbe suprême commànd of 
the law could induce me to set up in this case a différent ruling. Coun- 
sel bas presented his view of this question with marked clearness and 
force. Without undertaking to review tbe authorities or bis argument, 
it must Buffice hère for me to say that the statute contains no warrant 
for this position, unless it is to be found between the lines. Tbe lan- 
guage of tbe fédéral statute (section 2322) in explicit terms déclares: 

"The locators of ail mining locations heretofore made, or which shall here- 
after be made, on any minerai vein, Iode, or ledge situated on the public do- 
main, their heirs and assigna, * * * shall hâve the exclusive right of 
possession and enjoyment of ail the surface included within the lines of tlieir 
locations, and of ail veins, Iodes, and ledges throughout their entire depth, 
the top or apex of which lies iuside of sucti surface lines, extended downward 
vertically, although such veins, Iodes, or ledges may so far départ from a per- 
pendicular in their course downward as to extend outside the vertical sida 
lines of such surface locations. " 

The législature of Colorado certainly entertains the view that the ex- 
tralateral right exista without restriction in the mère holder of a certifi- 
cate location. Section 2405, Gen. St., déclares that — 

"Thè location or location certificate of any Iode daim shall be construed to 
include ail surface ground within the surface lines thereof, and ail Iodes and 
ledges throughout their entire depth, the top or apex of which lie inside of 
the side lines, extended downward vertically, with such parts of ail Iodes or 
ledges as continue by dip beyond the side lines of the elaim." 

This, likewise, has ever been the view of the department of the in- 
terior, as evidenced by the expressed réservation from the grant in the 
patent. While of course this is not binding on the courts, as it is a 
matter of statutory construction, yet it is entitled to respect until other- 
wise affirmatively adjudicated. It might présent a différent question, if, 
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after the patentée sunk a shaft from the surface to the upderlying vein, 
ftnd.had taken actual possession of it, a subséquent certificate locator of 
the apex should undertake to oust the patentée. But that is not this 
case. ■ 

iVs to what is said in the brief of counsel touching the Champion 
group being regarded as one property, it seems to me to be sufficieat to 
say. the language of the charge does not justify the eiaborate ciiticism. 
The court did not tell the jury that the holding of the several claiins as 
one property, and prosecuting the work on any one as a System of de- 
velopment of the whole, would obvia te the necessity of an original lo- 
cation, or cure substantial defects in parallelism. Judge Bkewer re- 
fused to strike out of the answer averments in this particular, and Igave 
this matter such office in the charge as it seemed to deserve. 

The action of the court on the effort of plaintiffs to get in évidence 
some map or survey, and afSdavits used at some preliminary hearing, 
connected with the equity branch of this case, is assigned for error. Ac- 
Gording to my recollection of the first matter, plaintiffs offered a survey, 
ot something of the kind, made out by some witness of the défendants, 
but not by défendants themselves. My further recollection is that the 
court observed that, without the testimony of the party who made this 
paper as to its correctness, he did not see how défendants could be bound 
thereby. It is possible that, if it had been shown that défendants had ap- 
proved and used it, it would hâve been compétent évidence, as being of 
the character of an admission or circiumstantial fact, to go to the jury. 
But certainly, in view of ail the surveys, maps, and diagrams before the 
jury from both sides, with ail the witnesses before the court for examina- 
tion and qross-examination, and no subséquent attempt by counsel to con- 
tradict any one by ofïering such survey or paper therefor, the court cannot 
see or believe that any such évidence could possibly bave changed the 
verdict; and, in re"spect to the affidaVits or paper claimed by plaintiffs to 
be in possession of défendants' counsel, the history of what occurred at 
thé trial will satisfy the judgment of counsel himself that the court is 
not in fault for the non-production of that paper. Counsel had taken 
the proper légal steps to bring Ihe paper, whatever it was, into court, 
by giving notice to opposing counsel to produce it. When défendants' 
counsel was asked in court to produce this paper, the statement by the 
latter was that he had looked for it, and had not found it, but that he 
would examine further, and if he had it he would bring it into court 
without more. There the matter rested. The paper was not brought to 
court. It was expected by the court that before the case closed plaintiffs 
would again bring the matter up for some décisive action. ' If it had 
been shown to the court that défendants' counsel wlthheld the paper, on 
motion they would hâve been ordered to produce it, or beea proceeded 
against for contempt, and plaintiffs would hâve been permitted to show 
the contents by paroi. The matter .afterwards passed out of the mind 
of the court, as it seemed out of that of plaintiffs' counsel. Certainly no 
error was committed by the court in this matter, as it was not asked to 
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take any afBrmatîve action therein. The plaîntiffs had the benefit be- 
fore the jury of the moral efifect of what transpired in court relative to 
this incident. 

Errer is assigned on the action of the court in allowing défendants' 
counsel to open and close the argument to the jury. To properly under- 
stand this action of the court, a brief référence to the state of the plead- 
ings is necessary. Owing to the particular character of the avernients 
of the pétition as to jurisdictional facts and the grounds of défendants' 
claim, a question of law arose at the outset as to whether or not tbe 
plaintiffs shonld not go so far in their proofs as to maintain thèse al- 
légations. But the court soon became satisfied that the question of 
jurisdiction had been praetically eliminated by the action of Judge 
Brewer in striking this issue from the answcr, and later on a carefùl 
reading of the answer satisfied the court that it, in effect, admitted plain- 
tiffs' title to the surface location of the Battle Mountain and Little Chi- 
cago claim, and directly admitted the invasion of the side lines of the 
plaintiffs' claim. Under the issues as they really stood, the only bur- 
den the law imposed upon plaintiffs was the mère formai introduction 
of the patent in évidence, and proof of the quantity and value of the 
ore taken. As it was not to the interest of défendants to disprove the 
présence of valuable ore at thîs point, the évidence on this issue was 
brief, and merely as to the value. Ifj forsooth, the plaintiff saw fit to 
extend this mère formai inquiry overa wider field, it was not demanded 
by the pleadings or by the court. It is manifest from the trial, the 
charge of the court, and this motion for new trial, that the real burden 
rested, and heavily, on the défendants. They held the laboring oàr 
throughout on ail vital issues in question. From them the burden of 
the real issue never shifted. Under such a peculiar condition of the trial, 
I felt that common fairness demanded that défendants' counsel should 
open and close the argument. This view of the real equity of the rule 
in question I hâve long entertained. I fought for it while at the bar, 
and shall endeavor to impartially maintain it, as one founded in justice 
and equality, while I remain on thebench, 

My jurisdiction to pass upon this motion is called in question on the 
ground that I am not now acting under the order of Judge Brewer, 
which sent me to Colorado to hold circuit court in aid of the district 
judge. It was the pending litigation between thèse parties mainly which 
induced Judge Brewer to send me to Colorado, partly owing to the fact 
that Judge Hallett wished to be relie ved from sitting in the cause on 
acconnt of his relation to some of the parties. The trial of the cause 
would hâve been incomplète without a final disposition of the motion 
for a new trial. The right to try the principal cause carriea with it the 
incident. Had I remained at that coart until the coming in of the mo- 
tion for new trial, four days after the verdict, as Imight well hâve donc, 
no question could possibly arise as to my jurisdiction to pass upon the 
motion. Equally true must it be that I might hâve returned to Colo- 
rado after the motion was filed, and taken it up and decided it. Coun- 
sel for both parties ha ving agreed to waive thenecessity or burden of'éuch 
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trip to me, my rîght to pass upon thia motioft must be vîewed as if I 
)iRd;ggne to Colorado, or remained there in the first instance, to hear the 
motion. Unpleasant as it is to act under even the imputation of assum- 
ingauthority, I feel constrained to proceed in this matter under an im- 
perative sensé of officiai duty. As the considération of this motion in- 
vo^yes pot pnly a review of the questions of law in the case, but the 
conaplicated issues of fact, as well as the officiai and personal conduct of 
the trial judge, it at once becomes apparent that there is, almost a neces- 
si'ty tbat he sbould pass upon this motion, as also the billof exceptions, 
if ftny,i tp be presented in the case. Respeeting what bas been brought 
intq ,th6s discussion on this motion touching indications of partiality at 
the trial, I may be indulged simply to say that both litigants and counsel 
on ^ther side were entire Etrangers to me when the trial begun, and my 
acqïjaiptapceshipwiththemwaslimitedtothecQurt-room. If collisions 
tietween court and counsel occurred, it was doubtless attributable to mut- 
ual misçonception. Two tempéraments much alike,ieach impelled by a 
apprit, pf self-assertion, now and theu produce antagonisma more apparent 
thanrieal. I amsatisfied that counsel did bis duty, and did it well, on 
thisin^id; and no lapguage could express my sensé of ï^ret if I felt 
tl^erç, w;as apy occasion for thethought that tbescales of jlistice wereun- 
eyeqjy held by the coujrt. The court trîed the case as best it could; and, 
if it eiçred to plaintiffs' préjudice, it will bring no. regret to the court per- 
•sp^iaJly to see the wrong righted by an appeal toa bigher court, or upon 
««ubsjMjuent trial, should the plaintiffs see fit to resort to either. The 
remedy being left to > plaintiffs either to appeal or bring another ao- 
tipn.Wiithin a year, under the provisions of the Colorado statute, I feel 
the lesshesitancy in following my judgment in denjiïig the motion for 
anew triai. 
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1. Mk(îhaiiîô8''<EiIïns—Impbovement8— Coal Mines. 

AooalnWine is an improvement on 1(W(], witMn the meiming of Code Ala..l8S0, S 
8018, glving à lien to every meohanld or ottier person doing work or furnishing ma- 
' teiial,fi^tures, or machinery "for ftny building or imt>rovément on land." 

a. SAMB-rMATBEIiLS. 

Côal7C^rs used in a mine are " materiaj, " If not " flxturea ojr piachlnery, " witbln tho 
tUeàmDg'éï Gode Ala. 1888, § 8018, giving a lien for "àny matériel, fixtures, engine, 
boi|w, i)r Biacbinei^y " luruished for any building or improvemeut on land. ■'■•■■ 

Onlfeîiiç^ptipnsto the Master's Report. - 

,__%it |)y tît'i^/Central iT^ust Company of New York agaiûst the Sheffield 
. (SE Birwjngfaftoi Cqal, Iron & Raiiway Company, an4 others. Interven- 
tion pf^ the W^tt Mining Car-Wheel Company. 

Boguemore, ,WhUe i&iMcKenzie, îoT inteTvenpv.. : J; 

Ht„B. ïbjHipAjn^ .^.pd Lawrence Coap&r, for défendants. 
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Pardee, J. The intervenor came into thîs court to hâve recognized 
and enforced a lien claiméd on â certain coal mine, and on Ihe machin- 
ery, equipment, and fixtures therein, especially on 240 coal-cars, ail of 
which is in the custody of this court. Under a spécifie con tract, the in- 
tervenor furnished to the owners of the mine cars specifically adapted 
for use in the mine; and for the furnishing and equipment thereof — 

"It is agreed tbat said cars are now in use in said mine as a part of the 
equipment thereof, and are used to haul coal from where it is mined to the 
opening or mouth of the mine, upon an iron track ; and they are propelled or 
drawn by machinery at the mouth of the mine, or pushed by hand, or drawn 
by mules, and are not adapted to any other use or transportation, or used in 
any other manner." 

The case shows that the laws of the state of Alabama with regard to 
recording a lien were complied with. In short, the joint answer of the 
complainant, défendant, and the receiver, to the intervention, admitsthe 
entire case as claimed for the intervenor es;cept as to the lien. The in- 
tervention was referred to a spécial master to report upon the amount 
due, and as to the character and extent of intervenor's lien. The 
master has reported against the intervenor on the question of lien on the 
ground that a coal mine js not a building or improvement, within the 
meaning of section 3018, Code Ala. 1886. As a further reason for his 
report, the master doubts if the cars are such "material," "fixtures," or 
"machinery" as corne within the purview of the said statute. Inter- 
venor's lien is claimed under section 3018, Code Ala. 1886, as follows: 

" Every mechanic or other person who shall do or perform any work or laboi 
upon, or furnish any material, fixtures, enjçine, boiler, or naachinery for, any 
building or improvement on land, or for repairing the same, under or by vir- 
tue of any contract with the owner or proprietor thereof, or his agent, trustée, 
contractor, or sub-contractor, upon complying with the provision of this chap- 
ter shall hâve a lien Iherefor on such building or Improvement, and on the 
land on wbicb the same is situated," etc. 

The first question presented is whether or not the coal mine, as set 
forth and described in the intervention and exhibits, is such an im- 
provement upon land as comes within the meaning of the statute just 
quoted; it being contended on one side that the word "improvement" in 
the statute must be limited in its meaning to buildings and things ^usdem 
generis; in other words, that an improvement upon land which is not in 
the nature of a building is not an improvement within the meaning of 
the statute. On the other hand, it is claimed that, in the proper con- 
struction, of the statute, the word "improvement" is not at ail limited by 
the word "building" preceding it, but that it is to be taken as extending 
the class of constructions which may be the subject of a lien, rather than 
limiting such class. It is said that this point bas never been settled by 
the jurisprudence of the state of Alabama, and is to that extent a new 
question. The question was before the suprême court of the state in the. 
case of Iron- Works v. Dorman, 78 Ala. 218, but was not passed upon; 
the lien being defeated for failure in description of land subject to lien. 
An exàmination of the législation and jurisprudence of the state with 
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référence to this mattar of liens will, however, decidedly aid în reaching 
a'correct décision. Section 3101 of the Code of'1867 provides as folio ws: 
"Mechanics and builders hâve a prier lien upon the tract, parcel, or lot of 
landon which buildings are erected by tliem, and on the buildings so erected, 
for the price agreed on, or compensation to be paîd, and materials used in the 
construction thereof, unless surety be given to sucli builders for the perform- 
ance of the contract, oranagreement be made, in writing, waiving the lien." 

In 1873, (Acts Ala. 1872-73, p. 117,) the said section 3101 of the 
Code of 1807 was amended so as to read as follows: 
. "Mechanics and builders hâve a prior lien upon the tract, parcel, or lot of 
land on which buildings, inclosures, or flxtures are erected by tliem, and on 
the buildings, inclosures, or flxtures for the price agreed upon, or compensa- 
tion to be paid, and materials used in the construction thereof, unless tliere be 
an àgreement in writing vyaiving the lien," etc. 

This act extended the cause of the lien from "buildings" to "buildings, 
încloàutes, or flxtures," and the subject of the lien from "land" and 
"buîldi'ngs^' to "land," "buildings, inclosures, or fîxtures." In 1876, 
tliréje is^ëars later the law was again amended so as to read as follows: 

""EveVy inechanic or other person who shall do or perforni anj- work or la- 
feorupiiri, br furnish any material, flxtures, engine, boiler, or machinery for, 
anjJ building, érection, or iaiprovement upon land, or for repairing the same, 
underor'by virtue of any contract withthe owner or proprietor thereof, or his 
agent, trustée, contractor, or subcontractor, upon complying with the pro- 
visions of this chapter shall hâve, for his worls or labor donc, or materials, 
flxtures, engine, boiler, or macliinery furnished, a lien, to the extent and in 
the mahner by this chapter provided, upon such building, érection, or im- 
provements and upon the land belonging to such owner or proprietor, on 
which the same are situated, to the extent of one acre, "etc. Section 3440, 
Cîode Ala. 1876. 

; This àct extended the, subject of the lien from "land," "buildings, 
inclosures, or flxtures" to "land," "building, érection, or improvement." 
The uext change that seems to bave been made in the law is made by 
section 3018 oi the Code of 1886, supra, in which the statute' last quoted 
is amended by striking ont the word "érection," so that the statute reads, 
" for any building or improvement on land," and by further striking out 
the words, "for his work or labor done, or materials, flxtures, engine, 
boiler, or machinery furnished," in that part of the section describing 
extent of the lien, so as to read, "shall hâve a lien," etc. The changes 
riiade at this time were in codifying, and do not appear to materially en- 
large or restrict the scope and efFect of the act of 1876. In the case Ex 
parte Schmidt, 62 Ala. 252, the suprême court of the state of Alabama, 
in considering the proper construction of the mechanic's lien under the 
Codeof 1876, said: 

" Ou r présent statutory System, deflning and declaring liens of mechanics, em- 
ployés, and materlal-men for buildings, érections, orimprovements upon lands, 
or for repairirig the same, are of récent enactment, and their construction, in 
the main, remains to be settled. Such liens were unknown to the common 
law. and hence are purely Of statutory création. They are to be construed as 
other i^tatutes introductive of a new policy are construed ; and, while it is not 
p,ermissible, under the guise of interprétation, to extend the provisions of the 
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înactments to cases not provided for, it is eqnally iinjust and unauthorizedto 
emasculate the statutes by a narrow or strict construction of their bénéficiai 

Îtrovisions. Their gênerai poliey was and is to secure to the artisan and 
aborer the just reward of his iabor, and the lien conferred is somewhat ana- 
logouB in its aims to the équitable lien of avendor forunpaid puichase money 
of land sold. It is inéquitable, says the law, that one shall enjoy atiother's 
lands and not pay the promised priée. So the poliey of the statute we are con- 
sidering déclares that it is inéquitable that one shall enjoy another's goods, or 
the prodncts of his Iabor and skill, without making just compensation there- 
fqr. The same reason which upholds the poliey of the one viudicates the jus- 
tice of the other. Our législative policyfor the last thirtyyears, and theover- 
throw of private fortunes conséquent upon our late civil war, bave had the 
effect to place much of the property of the country in flduciary hands; and 
the beneficiaries of raany estâtes, while they could and did enjoy the produçts 
of their property, were left without power to fasten a charge upon it by any 
contract of theirs. This, in many instances, worked great hardship and in- 
flicted grievous wrong; and our very libéral exemption statutes, in the ab-i 
sence cl a spécial waiver, hâve placed the entire property of much the larger 
part of our population beyond' the reach of légal process. The manifest and 
deplored resuit of ail this bas been that the houest toil of the laborer, and the 
merchandise of the raaterial-man, hâve often been appropriated by a faithless- 
hess in sorae cases highly culpable. Thèse considérations, no doubt, influenced 
the législature in declaring the very libéral and comprëhensive System of liens 
now found upon our statuteibodk. It is our duty, in construing thèse stat- 
utes, to give to the language its natural import and scope, and thus carry into 
effect the intention of the législature as far as it can be gatheired from tho 
language employed." 

If the changes made in the statute from 1867 ta 1886 are considered, 
and the statute itself is considered and construed in the light of the dé- 
cision of the suprême court, just quoted, it seems clear that the lien 
granted is not to be restrieted to material, etc., furnished for any build' 
ing or improvement of the sàme kind and nature as a building upon 
land, but rather that the words "building or improvement," in the law, 
are used independently, and as having a différent meaning; and, if not 
indepehdent of each other, then that the word "improvement" is of the 
greater significance, and has the larger meaning; otherwise the açt of 
1876 is useless, for the act of 1873, under the description of indosuresf 
and fixtures, included improvements that were of the same kind and 
nature as buildings. The décision in Ex parte Schmidt, supra, is in har- 
mony with Copeland v. Kehoe, by the same court, reported in 67 Ala. 
594, which latter casé is cited by the master as iavoring a strict con- 
struction of the statute. Neither case proposes to go outside the lap^ 
guage of the statute to find its meaning, but the former case does make 
lise of the light furnished by the current history.of the state to show the 
meaning of the words used in the statute, which is no more going out- 
side the statute than would be a resort to a dictionary. Statutes like 
the one in hand are in dérogation of the common law, and courts hâves 
been inclined to construe them strictly; but the better opinion now is 
that thèse statutes are highly remédiai, and should be construed so as 
to carry out the objects in view. See Ex parte Sehmidt, supra; De Witt v. 
Smith, 63 Mo. 263j faggard v. jBucAmoré, 42 Me. 7,7 j Budianan v. Smith, 



§|Ô ." .Vi i*bi!EAl bepoeteb, vol. 42. 

43 Missi 90;, Fmt^ers&j/ V. Sinclair, Id. 189; Putnamv. Ross, 46 Mo. 337; 
BvOockv, Éorn, 44 Ohio St. 420, 7 N. É. Rep. 787. At the time the 
act of 1876 was passed the state of Alabama was known to hâve immense 
minerai, yesources awaiting development,. and wanting capital therefor. 
Mechanics' liens were restricted to buildings and things ejusdem generis. 
The new law, in terms, extended the lien to ail improvements on land. 
If this'wqrd "improvenient" is given its ordinary méaning, the new law 
is extended to cover the construction of coal and iron mines; and there- 
by great lielp is given to the owners of minerai lands to develop their 
property, and such development increases the gênerai prosperity of the 
state. There was no reason why capital and labor put into the coal and 
iron industries should not be encouràged and protected as well as in other 
Works and improvements. ■ A going coal mine is not'merely a hole in 
the ground. ,It is made up of shafts, drifts, slopes, engines, machinery, 
platforms, Çjftrs, tracks, scales, etc.; and, taken as a thing, if nota build- 
ing, it is uaquestionably an improvement, and an improvement on land. 
TakiBg into considération the importance and condition of the mines 
and inîning-interests of the State in 1876, it is a fair presumption that 
the législative intention iii the act of 1876 was mainly to extend the lien 
of mechanica and material-men for work and material so as to aid in the 
deyeloppîent of the state's minerai resourçes. However this may be, it 
olearly ai^peiars to me that the coal mine described in the intervention 
and exhibits is an improvement, within the meaning of the terms used 
in section 3018 of the Alabama Code, and that for material, fixtures, 
engiftei boiler, or machinery furnished therefor, a lien results to material- 
men en Côrnpiiance with the requirements of the statute. 

The question remains as to whether the coal-cars, as furnished under 
the contract by intèrvenor, are "material," "fixtures," or "machinery," 
within thetneaningof said section 8018. There isgood authority at the 
présent day for holding rolling stock of a railroad to be, in a gênerai 
sensé, "fiitures." See brief of ifaW Carpenter, 2 Wall. 647, note. And 
niany cases to that effect may be cited where the question arose generally 
under mortgages. In Alabama the question is not decided. Whether 
the coal-cars in this case Can be considered machinery, as they hâve no 
motive pùwér, and "are propelled by machihery, or pushed by hand, or 
drâwn by mules," query? "Machine. A contrivance which serves to 
apply or regulate moving pbwer; or, it is a tool, more or less compli- 
cated^ whiçh is used to render useful natural instruments." Bouv. Law 
Dict. "Thé tërm machine inçludes evéry mech.anîéai device, or combi- 
nation pf ùiecbanical powers and devices, to perforni some function and 
produce à certain efièct or resuit." Piper v. Brovm, 4 Fish. Pat. Cas. 
175. Material, hoWever, is a word of such gênerai import that I see no 
diffiçùlty in making it cover the cars in question. "Material inçludes 
everythîngbf which anything is made." See Bouv. Law Dict. 

It is s conbèded fact in this case that the contract with intèrvenor 
stipulated that the coal-cars were to be'furnished for the eqùipment of 
thé particular niine, a,nd'wère used for that pùrpose. As the mine ready 
for opération is an imprdvemeut on land; aûd the coal-cars are a neces- 
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sary part of the mine, considered as an entirety, the coal-cars were ma- 
terial for the ipjiprpvemeot, and -within the, statu te. Th« intervenor 
should hâve judgment recognizing its lien as prayed for. The master's 
report should bsreforrned and amended so as to conform to the views 
herein expresaed, and, as so amended, should be approved and con- 
firmedj' and an ôrder to that effect will be entered. 



United States v. Bouligny. 
[CircuU Court, B?, D. Lmiisiam. April 26, 1890.) ,. 

HUSBÀWD iirp WlPK— CùMMrmiTT JPROPEBTT. 

A wife bavlng inherited fluoney, aûd the oonlmuttitv being tndebtéd to her, Ser 
hûst^nd, in payment of çinoli ^^el\>t, conveyed certain land to her. Thia land wàs 
afte'rwaras exchànged for another pièce of laud, title to which was made to the 
husbaad, though afterwards hushand and wifé, ànd the person -wlth whom theex- 
change bad^eeu made, u^ited in a notarial act, declaring that the traQsfer ^as ih- 
tendéd to hâve been to tbe wife, and that the larid'tranisferred waç exchanged for 
her. paraphernal estate; ^eld, that the land beionged tothe ctimmunity, aad Was 
Bubject^ a writ against the husband. 

F. L. Richardson, for intervenor and Mrs. Judiçe, third opponent. 
Wm. Grant, U. S. Atty. . ■ 

BiLLiNGs, J. The facts are as follows: The third opponent claims 
the proîJerty, which is inirnovablé, on the ^roùhd that it is her para- 
phernal ^istkte. The évidence shows that sïiè had inherited money; tli^t 
the cdmriiuhity was îndebted to her; and that, in payment of her debt„the 
hiisband conveyed to her a pièce ofréal property. This property she, in 
codiiëçtibn with her husbarid, "exchanged for another pièce, which is the 
property' seîzed hèrein. In the cbnveyahce tHrough which the exchange 
was effected the title to the land seized was made to the husband alohe. 
Subsequently the third opponent and hçr husband, and the party with 
whom the exchange had been made, united in a notarial act, declaring 
thaï the transfer of the pièce of property seized herein was intended to 
hâve been to the wife, and that it was exchanged for her paraphernal 
property. Upon thèse facts, the real estate in question belongs to the 
community, and is subject to the writ against the husband. Comeau v. 
Fontetiot, 19 La. 406; Percyy. Percy, 9 La. Ann. 185. The gênerai prin- 
ciple of our law is that, if a purchase be made by the husband in his 
own name, the property, though bought with the wife's funds, belongs 
to the community, and the priée or value constitutes a légal debt in her 
favor against the community. Seel Hen. Dig. tit. "Marriage," XIII. (b,) 
2, par. 10, (p. 883.) The two cases referred to above show that this 
principle applies and controls in case of an exchange. There must be 
judgment against the third opponent, and in favor of plaintiff, without 
préjudice to her right to claim a lien and privilège upon the proceeds 
arising from the sale of the property. 
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GOLDSN V. The Morninq News of New Havbn.* 

(Circuit Court, E. D. N'eu) York. Maroh 81, 1890.) 

WbITS— SeRVIOB of PbOOBSS— FoBBIGir COHPORATIONS— JUBISDIOTIOÏI. OP StATB OOOBT, 

In an action by a résident of New York agalnst a foreign corporation, whichdoea 
not.do business, or hâve office, agent, or property within the state of New York, serv- 
ice of process upon an offlcer of such corporation, while temporarily within this state, 
does not confer jurisdiction upon the state court f rom wbich process issued. 

At Law. On motion to vacate service of process. 

Plaintiff is a résident of the eastern district of New York, Défendant 
is a Connecticut corporation. The action is for libel, the alleged libelous 
article having been published in defendant's newspaper. The défendant 
does not do business hère, nor has it either office, agent, or property 
within this state. Summons and complaint, entitled "In the Suprême 
Court in the County of Kings," were served upon Henry W. Famam, 
the président of défendant, while temporarily within the state of New 
York. Defjpndant appeared and filed pétition of removal, and now 
. ino.V(às,tp set aside service of the summons. The appearances, both in 
the state court and hère, were spécial, and expressed to be for the sole 
purpose of ra,ising the objection now advanced. 

if; i. ïPoîOTia, for plaintiff. ' ' 

H. B. B. Stapler, for défendant. 

ÏjAcômbe, J. It bas been held în this circuit that service such as this 
.dqës hbt confer jurisdiction ûpop the state court to render a personal 
jùdgment against the défendant, and that such judgment, had the case 
nôtbéén removed, would be treatéd in this court as void. Good Hope 
Co.'i. Railway Barb Fencing &., 22 Fed. Rep. 635. That décision, de- 
termirtès the question raised hère. Motion to vacate service of the pro- 
cess isgranted. 

'Reported by Edward G. Benedlot, Esq., of the New York bar. 
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In re Bahby.* 
(ClrmH Court, S. D. New York. Hay 8S, 1844.) 

L Habsas CoRPns— Custodt of Infant. 

By trhe common law, both of England and the United States, In Tlrtne of the tm- 
thority of the sovereign as pareils patriœ, the writ of habea» corpus will issue 
to détermine the right to the custody of an infant as between parents, who ara !!▼- 
ing apart. 

%. CONSTITUTIONAI, LAW— INCIDENTS OF SOVERBIONTT— PERSONAL RiOHTB. 

The government of the 0nited States has no inhérent common-Iaw prerogatires. 
It possesses only such as are conferred upon it by the constitution, and therefore 
has no power to interfère in the personal or social relations of citizens by virtue of 
authority deduoible f rota the gênerai nature of sovereignty. 
B. JuBisiiiOïioN oF Fbdbbai. Courts. 

The circ\iit courts hâve not, as incident to thelr constitution as sncb, any com- 
tnon-lE'w jurisâiction. They possess ho other lurisdiction than that ooncurrently 
conferred by the constitution and congress of the United Btates. 
K Bame^Constbuction of StAtute. 

The judiciary act of 1789, (1 U. S. St. at Large, c. 20, S 14,) provides "that ail the 
befbrè-mentioned courts of the United States sball hâve power to issue writsof 
scire fadag, habea» corpu«, and ail other writs not speoially provided for by stat- 
ute, which may be necessary for the exercise of their respective jurisdictlons, and 
' agi'ëeahle to the principlés and usages of law, and that either of the justices of the 
sujirOme court, as well as judges of the district courts, shall hâve power to grant 
writs of habeas corpus for the purpose of inquirlng into thé cause of commitment: 
provided, thàt writs of haJbea» corpus shall in no case ezteud to prisoners in gaol, 
iinless yrhere they are In custody under or by color of the authority of the United 
States, or are committed for trial before some court of the same, or are necessary 
to bé bt-ought into court to testify. " B.eld, the power of the circuit courts to issue 
writs ot habea» corpus Is thereby limited to cases of commitment under process or 
authority of the United States ; and they dérive tberef rom no authority to issue the 
writ for the purpose of determining, as between parents Uving apart, the right to 
the custody w an infant cbild. 
%. Same— Stat? Law to Govekn— Custodt of Infant. 

If, under section 11 of said act, the ciiouit courts hâve jurisdictlon of personal 
zights and duties because of diverse citizenship, or the alienage of a party, then, 
on application of a citizen of a foreign country residing without the United 
States for a "^rit of Itabeas corpus to hâve awarded to him the custody of his child, 
as against its motber and grandmother, who are citizens of the state of New York, 
the court will be governed in its décision by the law of New York as determined by 
its statutes and décisions. 
Ik Bahb — AlieKaoe op Partt — Habbas Cobpdb — CcsTODT OF Infant. 

Under 8 Bev. St. N. Y. p. 466, S 23, on habea» corpus, and the décisions of the 
court of errors on the same subject, the fact that a mother, having in nurture 
ber female child under seven years of âge, keeps it f rom the f ather, who lives apart 
from her, and in a foreign country, does not entitle the iather to a writ othàbea» 
corpus to hâve its custody awarded to him. 

Pétition for Writ of Habeas Corpus. 

Betts, J. On the first day of term the petîtioner presented in open 
court aad filed his pétition praying that "the people's writ of habeas cor- 
pus ad subjidendum may issue in his behalf, directed to Mary Mercein, 
relict of the late Thomas R. Mercein, deceased, of the city of New York, 
and to Eliza Anna Barry, wife of the petitioner, commanding them forth- 

> Fublished by request of one of the justices of the suprême court of the United Btates 
In coBnectloa with Ex parte Burrus, 10 Sup. Ct. Rep. 850. whereln it is cited and 
«pproved. The case was taken to the suprême court by writ jif error, and in an opin- 
ion delivered bv Chlef Justice Tanbt the judgment of the circuit court was afflrmed. 
BeeBarïyv. Mercein, 5 How. 103, 119, 120. 

V.42F.no,2— 8 



• ■IM ' FBDEEAif 9?!P0BTEB, Vol. 42, 

with, immediately on the receipt of said writ, to hâve the body of Mary 
Mercein Barry, daughter of the;petitioiier, by them imprisoned or de- 
tained, with the time and cause of such imprisonment or détention, be- 
fore this court, to do and receiv.^\f;hat shall then and there be considered 
of the said Mary Mercein Barry." The petitioner allégea that he is a 
native-born subject of the queen of Great Britain, résident in Nova Scotia, 
and that be hâiS never been naturàlized, or claimed natpi'alization, under 
the laws of the United States; that in April, 1835, in jthe city of New 
York, he intermarried with Eliza Anna, daughter of the late Thomas R. 
Mercein, a citiï^n of said city; that in the month of May thereafter he re- 
tur^ed to Nova Scotia, accompanied by his wife, and there resided about 
a year, when he rëmoved his family to the city of New York, where he 
resided until April, 1838, when he returned to Nova Scotia with a por- 
tion pfiiià,.fSrttily, and has continued to réside there from that time; 
that a son and daughter were bom of said marriage during his résidence 
in the city of New York, and on his remôval to Nova Scotia he left hia 
wife and two cEildren temporarily with her father în the city of New 
York; that ilï thô month pf May thereafter he returned to New York, 
when difficulties «rose betweeix hjm and his wife respecting her removal 
to Nova Scotia,- aiid she déclare^ her détermination to part with him, 
xatïier than.^îiîhk of goirigjift Kova Scotia; that he reniained in New 
York ûfitil thè^Sth of June, 1838, and, with a vieW to arrange amicably 
the différences, between Ihimselif and wife, he fibajïy agreed to allow her 
to continue in, ÎT0W York, at her fifithet's hotise, ijptiï t|ie Ist day of May, 
1839, aii(J tOj jretain in her care/faéir , said daughter, Mary Mercein, dur- 
ing that period, and also theirson until such tioieaa the petitioner might 
think proper to require hini; tK^t iq Septeniber fOllQ^ing he returned 
to New Yerk, and mad«every possible effort toconciliate his wife, and 
inducè her tp consent to,goai#BVÇ!futuretiniéto her pwh proper home, 
in Nova Scotia, but she utterly fefusing, and dedaritig that she had no 
expectatioù of 80 dbing, the petîtioûëï retUï'ne4!!himself,,,taking hig son 
along with him; that thèse attempts to conciliate her were frequently re- 
peated: wjthoùt'ayail, and thé 'petitioner awalteûthè -expiration of the 
ttime he hadiàgreed she shbulcl 'remain with her faÏÏier, and on the 2d 
day of May;' 1839, formally delnanded of the said Thomas R. Mercein 
the surrender of his said wife and child, which deiliànd wàs not com- 
plied with; that his wife, from that time to the présent period, has re- 
fused to return to his home, and has absented herself therefrom, bon- 
trary to his desires, and has detained, and does still keep from him, un- 
'^^Wfûlly, his daipghter, who îs nPw in the seventh '^eaç of her âge; that 
Thomas R. Mercein hàS latèjy deceased, and tha!t thereby the wife of the 
petitioner is left withoutariy présent property, and little or no prospect 
of anyr in revétëioil, and that sliie bas no property \fhatever of any kind 
în her own figbt, and has nP'rrtéatts known tb the "petitioner for the 
présent or future support pf hçrself and their daughter, and that she ré- 
sides withj an(ï is harbored io ^er présent vicious and. illégal condition 
bj hér mother, Mary, relict pf the late Thomas R. Mercein. Thë peti- 
tioner allèges his own ability to jprovide comfortably for the support and 
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éducation of hia daughter, and especially daims that she is a Britîsh 
subject, allegiant to the crown of Great Britain, at least duririg her mi- 
nority. The petitioner sets forth many other matters of aggravation in 
the séparation from him, persisted in by his wife, and the countenance 
and support of her by her familyin her conduct and refusai to return to 
her hoa>e. Thèse particulars it is unnecessary to rehearse, and the right 
to the remedy or relief claimedby the pet'tioner is not, in this stage of 
the case, to be determined by a considération of the relative conduct of 
thèse parents towards each other or the child, or of the advantages to 
the infant to be placed with the one rather than the other. Thèse mat- 
ters would be most material if the case had proceeded so far as to re- 
quire from the court a décision upon the question as to the fit or proper 
disposai of the infant. The point now to be considered is whether the 
petitioner has presented a case coming within the jurisdiction of this 
court, or, if this court has cognizance of the matter, whether the facts 
stated by the petitioner entitle him to the interférence of the court in the 
manner" prayed for. 

Thesame pétition, in substance, was presented to the suprême court 
of the United States, at the last term, and was supported by an elaborate 
argument on the part of the petitioner. The court observes, (& porta 
Barry, 2 Uovr. 65:) 

"It is the case of a private individual, who is an alien, seeking redress for 
a supposed ivrong donc him by another private individual, who is a citizen of 
New York. It is plain, therefore, that this court has no original jurisdiction 
to entertain the présent pétition. * * * Withoiit, tnerefore, entering 
into the merits of the présent application, we are compelled, by our duty, to 
dismiss the pétition, Jeaving the petitioner to seek redress in such other tri- 
bunal of the United States as may be entitled tograntit. If the petitioner 
has any title to redress in those tribunals, the vaeancy in the office of the 
judge of tl)is court assigned to that circuit and district créâtes no légal ob- 
struction to the pursult thereof." 

This instruction of the suprême court seems to be regarded by the pe- 
titioner as a déclaration of ihat higb tribunal that the United States cir- 
cuit court for this district has the power to grant the relief demanded by 
the pétition. The expression of such opinion by that court, even in an 
incidental manner, and not on a point under adjudication, would hâve 
the highest influence with this court, and would undoubtedly be adopted 
hère as the rule of décision. But the cautions and reserved phraseology 
employed by the suprême court in respect to the competency of any other 
United States tribunal to take cognizance of the subject, is, in my opin- 
ion, to be r^arded rather as an admonition to the inferior courts that 
grave difficulties rested over the matter, than an assurance to them that 
their original jurisdiction contained the authority to award the common- 
law writ of habeas corjms ad mtyidmdum prayed for. That court says 
of itself: " We cannot issue any writ of habeas corpus, except when it is 
necessary for the exercise of the jurisdiction, original or appellate, given 
to it by the constitution or lavvs of the United States," — language plainly 
notemploj'ed to import that a, circuit court has in this behalf a capacity 
transceuding that of the suprême court, and can create a jurisdiction to 
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itself by awarding writs of habeas corpus. This opinion of the suprême 
court, I think, supplies no authority or suggestion in aid of thejurisdic- 
tion now invoked, and, taken most favorably for the petitioner, merely 
leaves tiie question as to its power to award the writ to be settled by the 
circuit court in consonance with the constitution and laws of the United 
States. The application to the suprême court was supported by au ex- 
position of this case, intended to show that this petitioner's daim had 
been unjustly adjudged against in the courts of this state, and that the 
interposition of that tribunal was necessary to correct thèse erroneous 
judgments, and secure the légal rights of the petitioner. That argu- 
ment, with the décision of the suprême court on this motion, was also 
submilted to me with ihe pétition when filed. On the perusal of thèse 
papers, I at first hesitated as to the course most proper to be pursued pre- 
liminarily,-^whether to grant a rule against Mrs. Barry and Mrs. Mer- 
cein to show cause, why the writ should not issue, or even to award the 
writ, with a view to hâve theentire case spread before the court, or such 
points presented as would lead to a definite décision of the case.' But, 
as the adoption of either alternative must in volve great delay and expense, 
both in the disposition of the case in the first instance, and in removing 
it by either party to the suprême. court for revision, and as the right of 
the petitioner to relief in this court, under any aspect of the case, waa 
doubtful, I GOiioeived it the least eXpensive and more convenient course 
to inquire and décide whether the petitioner presented a case of which 
this court should take cognizance. 

When the cause of imprisphmënt or détention shown by the pétition 
satisfies the coiirt that the prisoner would be remanded if brought up, 
the writ will not be awarded. Walhins^ Case, 3 Pet. 201, p&r Marshall, 
C. J.; MUburn's Cmc, 9 Pet. 706; 2 Story, Const. p. 207, § 1341; Ex 
parte Bollman, 4 Cranch, 75. Ther practice in the English courts is the 
same. Bac. Abr. "Habeas Corpus," B 4, cases cited; 4,Com. Dig. (Day's 
Bd.)550,andnote3; Hallam's Const. Law, 20; Pennce's Case, 2 Mod. 306; 
Slaterv. Slater, 1 Lev. 1; Kingv. Marsh, 3 Bulst. 27; White v. Wûtsheire, 2 
Rolle, 138. If, upon the facts-stated by the petitioner, it shall be deter-. 
mined that the court cannot grant the relief prayed for, either for want of 
jurisdiction, orbecause the law is against his demand, it would be inexpèdi- 
entand oppressive to cause the partiesimplicated tobearraigned before this 
court, and beld under its control,' pending the discussion and considerar 
tion of the subject, and, accordingly, upon the doubts arising from a pe- 
rusal of the papers, I deemed it proper to invite the petitioner in the 
first instance to support his pétition by arguing thèse two points: (1) 
Whether the United States circuit court bas jurisdiction overthe subject- 
matter of his pétition. (2) If such jurisdiction exists, do the factsstated 
upon the pétition give the petitioner, under the law of the land, a title 
to the remedy prayed for? The petitioner bas read an argument, pre* 
pared-with great research and ability, in support of the affirmative of 
both inquiries, bringing into review numerous English and American 
décisions upon the same question, and has submitted the manuscript to 
the examination of the court. With the aid of this most ample discus- 
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filon of this subject, I proceed to pronounce the resuit of my reflections 
upon this interesting and important case. 

The incongruity of awarding prdofs, at the instance of husband or wife, 
to take away an infant child from the parent having it in nurture and 
keeping, upon the allégation that sueh keeping is a wrongfui imprison- 
ment, is most palpable and striking. It is a bold figure of speech, or 
rather fiction, to which the law ought not to resort, unless indispensably 
necessary to be employed in préservation of parental rights, or the per- 
sonal fondness of the child. The courts, however, assume such supposi- 
titious imprisonment to exist as the foundation for jurisdiction, to a lim- 
ited extent, over the détention of infants, even by their parents, on the 
ground that thewritis rather to be considered a proeeeding in the name 
and behalf of the sovereign than by one named person against the other. 
Gmn. V. Briggs, 16 Pick. 203. There is no reason to doubt that orig- 
inally'the comnion-law writ was granted solely in cases of arrest and 
forcible imprisonment under color or claim of warrant of law. As late 
as 2 James II., the court expressly denied its allowance in a case of dé- 
tention or restraint by a private person, {Rex v. Drake, Comb. 35; 16 
Vin. Abr. 213;) and the habeas corpus act of Charles II., which is cî^imed 
as the Magiva Oharta of British liberty, has relation only to imprison- . 
ment on criminal charges. ,3 Bac. Abr. 438, note. It is not important 
to inquire at what period the writ was first employed to place infant chil- 
dren under the disposai of courts of law and equity. This was clearly 
so in England anterior to our Révolution, (Rex v. Smith, 2 Strange, 982; 
Bexv. Délavai, 3 Burrows, 1434; Blissets' Case, Lofft, 748,) and the prac- ; 
tice has been fully confirmed in the continued assertion of the authority 
by those courts unto the présent day, {King v. De Manneville, 5 East, 221; 
De ManneviMe v. De MannevUk, 10 Ves. 52; Bail v. BaU, 2 Sim. 35; Ex 
parte Skinner, 9 Moore, 278; King v. Greenhill, 4 Adol. & E. 624;) and 
this indififerently, whether the interposition of the court is demanded by 
ihe father or mother, (King v. GreenhiM, 4 Adol. & E. 624; Ex parte 
Skinner, 9 Moore, 278.) The late act of 2 & 3 Vict. c. 54, (1839,) sanc- 
tions the principle, and would seem to reinstate the old dicttim, that the 
judgment and discrétion of the court is not to be controUed by any sup- 
posed légal right of the father in exclusion of that of the mother, if the 
infant be within the âge of seven years. An act of the state of New York 
passed in 1830 had established the same doctrine within this state by 
positive law; and, independent of this statute, the course of the Ameri- 
<;an courts in this respect had been substantially in consonance with the 
décisions in England antécédent to the Révolution. In re McDowle, 8 
Johns. 253; In re Waldron, 13 Johns. 418; In re WolMonecrnfi, 4 Johns. 
Ch. 80; People v. Mercein, 8 Paige, 47; Com. v. Addicks, 5 Bin. 520; Com. 
V. Briggs, 16 Pick. 203; State v. Smith, 6 Greenl. 462. The later cases 
in New York are founded upon a principle common to ail the décisions 

«ited. People v. , 19 Wend. 16; Mercein v. People, 25 Wend. 80; 

People v. Mercein, 3 Hill, 400. But, in sofaras theymay seemto favor 
ihe latest adjudications in England, in respect to the fixed and çontrolling 
right of the father, as the true exposition of the common-law raie, they 
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are modîfied and overruled by the décisions of the court of errors. Mer- 
cein V. People, 2& Wend. 106, and Sittings 1844, MSS. The petitioner 
in this case asks of the court the a;ward of the common-law writ of habeas 
corpus ad subjMendum, with ail of its common-law attributes and efïicacy . 
That is a high mandate, by means of which courts or judges, in protec- 
tion of the liberty of individuals, exercise functions appertaining to the 
sovereign power, and which, in intendraent of law, rçst only in the sov- 
efeign, and are co-extensive with his dominion. Kmdall v. 17. S., 12 
Pet. 627, 629. The writ is purely one of prérogative* Whether ema- 
nating frôm a kingor a state; whether returnable before the king in per- 
sou, as it undoubtedly was in its origin, or awarded and acted upon by 
magistrates as surrogates of the sovereign authority, — it has always been 
made to briûg the party imprisoned directly before the suprême power, 
that, if thèrè be not due cause of law for his détention, the sovereign 
may set him free of his restraint. 3 Bl. Coram. 131; Bac. Abr. "Ha- 
beas Corpus," 421; 2 Story, Const. 207; Ex parU Watldns, 3 Pet. 202; 
2 Kent, Conihi. 26, 29, In respect to married women or other adults 
held in détention by private individuals, the sovereign, through this 
writ, acts as eonservator pam and euetos morum, and, in regard to infant 
children, as jparena pa(n«, taking, in thèse high capacities, summary or- 
der that the pflrty be forthwith set at liberty, if improperly and wrong- 
fuUy detained. Blissets' Case, LofFtr748; Inre Wcddrm, 13 Johns. 418; 
Pèople V. Gkeffaray, 18 Wend. 637; Peopte v. Mercdn, 8 Paige, 48; U. S. 
V. Green, 3 Mason, 482. The state thus acting upon the assumption 
that ita parentage supersedes ail authority conferred by birth on the nat- 
ural parents, takes upon itself the poWer and right to dispose of the cus- 
tody of children as it shall judge best for their welfare. People v. Chegcv- 
ray, 18 Wend. 642, 643; Blissets' Case, Lofft, 748. The cases before 
cited show thàt the English and American courts act in this behalf solely 
upon the assertion of the right of the sovereign whose power they ad- 
minister tci continue or change the custody of the child at his discrétion, 
as parene pairiae, allowing the infant, if of compétent âge, to elect for him- 
self; if not, making the élection for him. Even in the extraordinary 
conclusions drawn from the facts brought to light in Com. v. Addicks, 5 
Bin. 520, and King v. GreenhiU, 4 Adol. & E. 624, both courts, in deny- 
ing that thèse facts called for any change of the custody of the children, 
readjudged the principle that it was their province, at common law, au- 
thoritatively to décide that question according to their légal discrétion. 

Does this common-law prérogative in relation to infants vest in the 
government of the United States, and has the circuit court compétent 
authority to exercise it? The argument bearing upon the first branch 
of this inquiry assumes two propositions as its basis: (1) That the gov- 
ernment of the United States is sUpreme over ail subjects within its cog- 
nizance; and (2) that the comnlon law of England is embodied with, 
and bas become a measure and source of authority to, the national gov- 
ernment, and is to be enforced ih the circuit court whenever persons 
compétent to sue in those courts prosecute their rights therein. It is 
believed that neither of thèse propositions can be maintained, and cer- 
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tainly not in respect to the subject-matter of this proceeding. Many of 
the powers of the gênerai government are unquestionably suprême and 
exclusive, while others, especially those in relation to remédies afForded 
by its courts to private suitors, are only concurrent with similar powers 
possessed by the state governmenta. If the power in respect ;to parties 
compétent to sue in the national fédéral courts could be supposed to ex- 
ist, in its absolute sensé, in the United States government, its exercise 
has been modified and restricted by çongress in the eleventh section of 
theact of September 24, 1789, which gives the circuit courts no more 
than a concurrent jurisdiction with the state courts of suits of a civil 
nature at common law. 1 U. S. St. at Large, 78. Nor, again, do ail 
attributes of sovereignty devolve upon the national government. Whether 
considered as emanating directly from the people in their aggregate capac- 
ity, or as proceeding from the states ia their independent organization 
andcharacter, the government of the Union is one of spécial powers, de- 
fined or necessarily implied in the terms of the grant. McOidhch v, Mary- 
fetnd, 4 Wheat. 407; 2 Story, Const. § 1907; Rkode Island v. Massachvr 
setts, 12 Pet. 657. Though the point has been labored with ability by 
a late jurist of emiuence ifa this department of légal learning, to deduce 
from the oircumstances attendant upon the establishment of thia govern- 
ment that the common law became erabodied in it, as an efficient prin- 
ciple of its authority and action, (Dup. Jur. 85-90,) yet the doctrine 
bas never been declared or eanctioned by our courts. So far as the de- 
ciëionà bave gone, they t^id to repudiate the principle in toto. U. 8. v, 
Hudmi,^ Cranch, 32; U.S.v^ Oodidge, 1 Wheat. 415. There is, accord- 
ingly, no éure foundation for the assumption that the fédéral government 
possesses common-law prérogatives, inhérent in the sovereign, which can 
be exercised without authority of positive law. Martin v. Hunter's Lessee, 
1 Wheat. 329. If any common-laW prérogative in relation to the admin- 
istration of justice can be proved to exist in the sovereignty of the United 
States, it must, upon the same principle, be endowed with aU such pré- 
rogatives, and can, on the like authority, unless inhibited by positive 
lalv, award writs of Tnandamus, quo vxirranto, ne exeat, or mandates to citi- 
zens abroad to return home on pain of confiscation of their estâtes, (Com. 
Digi «'Prérogatives" D 34, 35,) or this writ of habeas corpus; they being 
ail common-law writs ^usdem gmeris. That such attributes or functions of 
sovereignty'cannot be inhérent in the United States government necessa- 
rily results from the character of the government, and the objects of its 
constitution. It is not designed, in its organization or aim, to regulate 
the individual or municipal relations of the citizen. Thèse are left under 
the dominion of the state government; and there accordingly existsno 
relation between the nation and the individuals which afifords foundation 
for thèse prérogatives. The social or personal duties or liabilities of the 
ci tizens corne within the côntrol of the gênerai government only when 
remitted to its charge by a spécial cession of authority, and then solely 
to the end that such régulations as are of a fédéral character tnay be en- 
forced, as in relation to land and naval forces and persons in the ernploy 
of the United States, the punishment of oÉfenses, etc.; but in other re- 
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spects the national government does not supply the law goveming the 
citizen in his domestic or individual capacity. Thèse particulars apper- 
tain to the institutions and policy of the respective states. 

This reasoning, however, may not be supposed to meet fuUy the case 
presented by the petitioner; for although, in the abstract, there may be 
no prérogative authority in the head of the United States government, 
yet the argument would maintain that its courts of justice, as organized, 
may possess ail the powers exercised by superior courts at common law, 
and the issuing and acting upon writs of habeas corpus ad mbjidendum 
become thereby a branch of jurisdiction necessarily incident to the con- 
stitution of such courts. This hypothesis overlooks the peculiar founda- 
tion of the United States judiciary, and the allotment of its fonctions in 
r^pectito the powers of the states. The fédéral government came into 
force co-ordinately with, or as the concomitant of, state governinents at 
th& time existing, and in the full exercise of législative, executive, and 
judicitd sovereignty. Thèse sovereignties are left entire, under the action 
of the gênerai government, except in so far only as the powers are trans- 
ferred to the fédéral head by the constitution, or are by that prohibited 
to the states, or, in some few instances, are allotted to be exercised con- 
currently by the two governments. The United States judiciary is con- 
stituted and put in action in the several states, in subordination to this 
fundamental principle of the Union, and empowered to exercise only 
such peculiar and spécial supremacy, and not one in its absolute sensé. 
To render this connection of the United States judiciary with that of the 
states more intimate and entire, and to take away ail implication that it 
was a paramount power, acting irrespective of state laws, or that it pos- 
sessed, or could exercise, any inhérent jurisdiction countervailing those 
laws, the act ôf congress organizing the courts establishes it as an élément 
in their procédure that the laws of the state where the court sits Bhall be 
its rule of décision in common-law cases. It necessarily résulta, as a 
conséquence of this spécial character of the United States judiciary, that 
it can possess no powers other than those specifically conferred by the 
constitution or laws of the Union, and auch incidents thereto as are nec- 
essary to the proper exécution of its jurisdiction. AU other judicial 
powers necessary to the complément of suprême authority remain with, 
and are exercised by, the states. This doctrine is sufSciently indicated 
in the décision of the suprême court made in this case at the last term, 
and it has been invariably recognized from the earliest adjudications of 
the court. Chishoha v. Georgia, 2 Dali. 432, 435; Ex parte BoUman, 4 
Cranch, 75; m parte WaiUm, 3 Pet. 201; KmdaU v. U.S., 12 Pet. 524. 
The jurisdiction of the United States courts dépends exclusively on the 
constitution and laws of the United States, and they can neither in crim- 
inal nor civil cases resort to the common law as a source of jurisdiction. 
U. S. V. Hvdsm, 7 Cranch, 32; U. S. v. Coolidge, 1 Wheat. 415; Ohis- 
holm V. Georgia, 2 Dali. 432; Èk parte BoUman, 4 Cranch, 75; Tonrn, of 
PawletVi Ciark, 9 Cranch, 333; Ex parte Randolph, 2 Brock. 477; Craig 
V. Miasoun, 4 Pet. 444; Wheaton v. Peters, 8 Pet. 658j The Orùana v. 
Fkœbus, ;i:i Pet. 175; Kmdall v. U. S., 12 Pet. 524. 
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It is now argued that this principle is limited to the suprême court, 
but that, in respect to the circuit courts, they hâve a common-law juris- 
diction incident to their constitution, inasmuch as judicial sovereignty 
résides in them, rendering the range of their original jurisdiction co- 
extensive with the subjects of litigation arising under the constitution 
and laws of the United States, and because ail remédies not otherwise 
provided are, in the exercise of that judicial sovereignty, to be in con- 
formity to the common law. Although the spéculations of our most 
eminent jurists may countenance this argument, (Dup. Jur. 86; 1 Kent, 
Comm. 341,) yet it has not received the sanction of the United States 
courts. CMgholm v. Georgia, 2 Dali. 435; KmdaU v. U. S., 12 Pet. 616, 
per curiam, and 626, Chief Justice Taney; Ex parte Boîlman, 4 Cranch, 
75; Chief Justice Marshall, Ex parte Eandolph, 2 Brock. 477; Lc/rman 
V. Clarke, 2 McLean, 569. The distinction established by the cases is 
clear and practical, and embraces ail United States courts alike, and is, 
in effect, that those courts dérive no jurisdiction from the common law, 
but that, in those cases in which jurisdiction is appointed by statute, 
and attaches, the remédies in thèse courts are to be according to the prin- 
ciples of the common law. Bains v. The James and Caifieriiw, 1 Baldw. 
658; Robinson v. Campbell, 3 Wheat. 223; U. S. v. Hudson, 7 Cranch, 
32; Ex parte Kearney, 7 Wheat. 38; Anderson v. Dunn, 6 Wheat. 204; 
Ex parte Randolph, 2 Brock. 477. It is not, accordingly, conclusive of 
their right to take cognizance of the subject-matter, to show that the par- 
ties connected therewith are compétent to sue or be sued in the United 
States courts, and that Ihere is a perfect right of action or défense there- 
upon supplied such parties at common law. The évidence musl go fur- 
ther, and prove that the particular subject-matter is one over which the 
courts are by act of congress appointed to act, or that the question has 
relation to the remedy alone, and not to the jurisdiction of the court, 
U. S. v. Bevam, 3 Wheat. 389; McCvlloch v. Maryland, 4 Wheat. 407; 
Bkode Idand v. Massachmetts, 12 Pet. 721. 

The authority to take cognizance of the détention of infants by private 
persons, not held under daim or color or warrant of law, rests solely, in 
England, on the common law. It is one of the eminent prérogatives of 
the crown, which implies in the monarch the guardianship of infants 
paramount to that of their natural parents. The royal prérogative, at 
first exercised personally ad libitum by the king, {Kendall v. U. S., 12 
Pet. 630,) and afterwards, for his relief, by spécial officers, as the lord 
high constable, the lord high admirai, and the lord chancellor, in pro- 
cess of time devolved upon the high courts of equity and law, and in 
them this exalted one, of allowing and enforcing the writ of habeas corpus 
ad subjidendum, became vested as an elementary branch of their jurisdic- 
tion. In the performance, however, of this high function in respect to 
the détention of infants by parents, etc., the court or judge still acts with 
submission to the original principle out of which it sprang, that infants 
ought to be left where found, or to be taken from that custody and trans- 
ferred to some other, at the discrétion of the prérogative guardian, and 
according to its opinion of their best interest and safety. The référence 



122 FEDEEAL BBPOETER, VOl. 42 



already made to the origin and object of our Fédéral Union demonstrates 
that no prérogative of thig cbaracter could be exercised as an incident to 
ils qualified and peculiar sovereignty; and I think it equalîy clear that 
the inhérent a:uthority of no bratich of the judiciary can trauscend that 
of the gûVemment in this behaif, and that it has no capacity to issue 
this writi or act upon it, exoèpt under appointaient by positive law. Ez 
parte BoUrtian, 4 Cranch, 93. 

It remains, then, only to considôr whether such jurisdiction is con- 
ferred Upon the circuit courts by statute; for, even if the language of the 
constitution might import such aùthority to be within the competency of 
the judiciary, it is authoritatively established that the circuit courts, at 
least, çannot exercise jurisdiction as to individuel rights, because author- 
ized by the constitution, unless congress has spedfically assigned it to 
them. They possess no jurisdiction other than that which both the con- 
stitution and acts of congress conéur in conferring upon them. Tumer 
V. Banfe, 4 Dali. 10; Bank y. Deveaùx, 5 Cranch, 61; lAvingston v. Van 
Ingen, 1 Paine, 45; Browné v. Strode, 5 Cranch, 303; Kendall v. U. S., 
12 Pet. 524; Ex parie BoUman, 4 Cranch, 93; McClung v. SiUiman, 6 
Wheat'. 598^ The niuth section of the first article of the constitution, 
par. 2 , declaring that " the privilège of the writ of habeas corpus shall not be 
suspended unless, when in cases of rébellion or invasion, the public safety 
may rëquire it," does not purport to convey power or jurisdiction to the 
judiciài^y, It is in restraint of executive and législative powers, and no 
furthef affects the judiciary than to impose on them the necessity, if the 
privilège of habeas corptts iS suspended by any aùthority, to décide 
whether the exigency demanded by the constitution exists to sanction 
the act. ' So, although thè second section of the third article gives the 
United States judiciary jurisdiction over ail cases in law and equity be- 
tween'oùr pWn citizens and the citizens or subjects of foreign states, yet, 
as already shown, the circuit court cannot, under that provision, act on 
one of the subjects without an express authorization by statute. McClung 
V. SiUiman, 6 Wheat. 598. In our government the judiciary power acts 
only to give effect to the voice of the législature. Osbom v. Bank, 9 
Wheat. 866. The material, question in the case must, accordingly, be, 
whether congreès has given to the circuit courts the spécial jurisdiction 
appealed to by the petitiouer. 

Judge Stbry holds that the courts of the United States are vested with 
fuU aùthority to issue the great writ of habeas eorpus in cases properly 
within the jurisdiction of the national government. 2 Story, Const. § 
1341. The gênerai doctrine the commentator is discussing, and the au- 
thorities supporting it, hâve relation to the law as it exists in England 
and in the respective states of the Union. The only case referred to as 
giving application of the gênerai doctrine to the United States courts is 
that of Ex parte BoUrnan, 4 Cranch, 75. That was a case of imprison- 
ment on a criminal charge, uûdér atid by color of the aùthority of the 
United States, the prisoners having been committed by the circuit court 
of the District of Columbia on a charge of treason against the United 
States; and the suprême court held that, though it could not take cog- 
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nizance of the aiatter under any common-law jurisdiction, yet the act of 
congress of September 24, 1789, had conferred the jurisdiction, and 
they proceeded, by virtue of the statute, to exercise it in the case. The 
court nowhere advert to an implied power in the circuit courts broader 
than that vested in the suprême court, which would empower a circuit 
court to grant the writ upon the footing of a gênerai jurisdiction in re- 
spect to the parties to be affected by it. The positions adopted as the 
basis of the décision would seem to look to an entirely opposite conclu- 
sion. Chief Justice Marshall says: "Courts which originate in the 
common law possess a jurisdiction which must be regulated by the com- 
mon law, until some statute shall change their established principles; 
but courts which are created by written law, and whose jurisdiction 
is defined by written law, cannot transcend that jurisdiction. * * * 
It extends,"in case of United States courts, "only to the power of taking 
cognizanee of any question between individuals, or between the gov- 
ernment aijd individuals. To enable the court to décide on such 
question, the power to détermine it must be given by written law." 
This language of the chief justice is explicit against the theory that 
the United States courts hâve necessarily cognizanee of ail subjects of 
litigation. arising between parties over whom they bave jurisdiction. 
So in respect to another prérogative writ, that of mandamus, the su- 
prême court, in disavowing in itself the power to issue it in the com- 
mon-law sensé, holds, in terms not less definite and décisive, that the 
circuit courts cannot award it but by virtue of express authority from 
etatute, {Kendall v. U. S., 12 Pet. 524;) and this conclusion bas no ex- 
clusive connection with the particular writ of mandamus, but flows from 
the doctrine definitely announced by the court, that the United States 
judiciary has no authority to award prérogative writs of any character fur- 
ther than the power is specifically given by statute. 

The relator refers to the argument of counsel in the case of Ex parte 
Bollman, as demonstrating that the fourteenth section of the act of con- 
gress of September 24, 1789, imparts to the United States courts author- 
ity as ample as exista in the suprême courts of judicature at common 
law in the application and enforcement of the writ of habeas corpus. No 
judicial décision, unless it be that of U. S. v. Green, 3 Mason, 482, is 
found which sanctions that exposition of the statute; and it accordingly 
becomes necessary to examine with attention the foundation of the con- 
struction contended for. The terms of the statute are — 

" That ail the bef ore-mentioned courts bf the United States shall bave power 
to issue writs of scire fadas, habeas corptis, and ail other writs not specially 
provided for by statute, which may be necessary for the exercise of their re- 
spective jurisdictions, and agreeable to the principles and usages of law, and 
that either of the justices of the suprême court, as well as judges of the dis- 
trict courts, shall hâve power to grant writs of habeas corpus for the purpose 
of an inquiry into the cause of commitment: provided, that writs of habeas 
corpus shall in no case extend to prisoners in gaol, unless when they are in 
custody under or by color of the authority of the United States, or are com- 
mitted for trial before some court of the same, or are necessary to be brought 
into court to'testify." 
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The scôpe and purport of this enactment were very carefuUy consîdered 
by the suprême court. Expmie BoUmcm, 4 Cranch, 75; Exporte Watkins, 
3 Pet. 201. The courts being authorized to issue the writ "for the pur- 
pose of an inquiry into the cause of commitment," the suprême court re- 
garded the provisions of the act as incorporating in a considérable degree 
the English law on the subject, and that the statute of 31 Charles II. 
had defined the cases in England in which relief could be had under the 
writ by persons detained in custody, and was an enforcement of the 
common law in that respect. The argument of the court tends clearly 
to the conclusion that our act was to be construed as applicable to the 
cases embraced within the English kabeas corpus act, and as framed in 
référence to the law established by that statute. If the term "commit- 
ment" in our act is used in its common acceptation, it would hâve réf- 
érence to the forcible confinement of a person under color of légal pro- 
tesl or authority. In its common-law sensé, it imports an imprisonment 
under a warrant or order on a criminal charge, and nO other, (4 Bl. 
Comm. 296; 2 Hawk. P. C. c. 10, §§ 1-3, 13-15;) and, under the stat- 
ute, ail the judges of England decided that the act of Charles did not 
extend to any. cases of imprisonment, detainer, or restraint v;hatsoever, 
except cases of commitment for criminal, or supposed criminal, matters. 
3 Bac. Abr. 438, note. As our statute uses the term "commitment," and 
drops the limitation of it in the English act, "for any criminal or sup- 
posed criminal matter," it may be reasonable, in favor of liberty, to un- 
derstand it in its broadest signification. A court of deservedly high 
character decided that under our statute a writ of habeas corpvs lies to in- 
quire ihto the cause of commitment, though made on civil process. Ez 
parte Randolph, 2 Brock. 476. See, also, Bank v. Jenkins, 18 Johns. 
309. But it is to be borne in mind that the suprême court hesitated as 
to the soundness of this interprétation of the statute, for in Ex parte Wil- 
sorï, Chief Justice MaeshAll, after consultation with the judges, on a 
motion for a habeas corpus, stated that the court was not satistied that a 
habeas corpus is the proper remedy in a case of arrest under civil process, 
(6 Cranch, 52,) and the writ was denied; and to the same efifect was the 
décision of the suprême court of New York. OahU v. Cooper, 15 Johns. 
152. If the more exterided interprétation of the term be adopted, and 
cases of commitment for civil or criminal matters may be brought under 
review by habeas corpus, yet, in view of the qualified character of the led- 
eral government, and the spécial jurisdiction of its judiciary, the more 
reasonable inference would be that congress intended the protection of 
this writ shouîd be interposed by its courts only in cases of imprison- 
ment under color or claim of the authority of the United States. Rawle, 
an eminent commentator on the constitution, says that the writ oi habeas 
corpus is restrained to imprisonments under the authority of the United 
States. Eawle, Const. 115. Every adjudicated case in the United 
States courts, with one exception, bas been under writs sued out for re- 
lief against an actual arrest of a party under process, or his confinement 
by claim of authority of the United States. U. S. v. HamUton, 3 Dali. 
17; U. S. v. Johns, 4 Dali. 412; Ex parte Burford, 3 Cranch, 447; Ex 
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parte BoUman, 4 Cranch, 75; Ex parte Keamey, 7 Wheat. 38; Ex parte 
WatMns, 3 Pet. 201; Ex parte MUbum, 9 Pet, 704; U. S. v, Bainbridge, 
1 Mason, 71; Ex parte Cabrera, 1 Wash. C. C. 232; Ex parte Randolph, 2 
Brock. 447, in which a doubt is made whether the writ raay not apply 
in case of imprisonment on civil process. Judge Washington, on habeas 
corpus, adjudged the matter not within the cognizance of the circuit court 
because the prisoner was not in custody by authority of the United 
States, and was not committed for trial before any of its courts. Ex 
parte Cabrera, 1 Wash. C. C. 237. The proviso to the fourteenth section, 
above recited, looks to such limitations of tlie writ. It is palpable that 
congress did not intend that an inquiry into the cause of commitment of 
a person detàined should authorize the United States courts to interfère 
with bis custody unless the subject-matter upon which he was confined 
was to be acted on and decided by the United States tribunals. This 
policy of the statute is etnphatically indicated by the act of March 2, 
1833, c. 57, § 7, in which spécial powers are conferred on the United 
States courts to libérale by habeas corpus even persons confined under 
authority of state law, for any act done, or omitted to be done, in pur- 
suance of a law of the United States, or in pursuance of any order, pro- 
cess, or decree of any judge or court thereof. Both clauses dénote that 
it was the violation of a law of the United States, or its just authority, 
in the imprisonment of the citizen, that was intended by congress to be 
inquired into and remedied by habeas corpus before the courts of the 
United States. 

My opinion upon this review of this subject is that there is no founda- 
tion for the claim that there is vested in the United States government 
a common-law prérogative, or that the circuit court can, upon the foot- 
ing of common-law prérogative, by writ oî habeas corpus, assume and ex- 
ercise this function of parens patrias in relation to infant children held in 
détention by private individuels, not acting under color of authority 
from the laws of the United States. And it also seems equally clear to 
me that the authority given by the fourteenth section of the judiciary 
act to issue writs of habeas corpus "for the purpose of an inquiry into the 
cause of commitment " necessarily restricts the jurisdiction of the courts 
to commitments under process or authority of the United States. I 
should, upon the conclusions ag^nst the competency of the court to take 
cognizance of the matter, feel constrained to deny the pétition, but for 
the décision of the circuit court in the first circuit, in an analogous case, 
where the relief now prayed for was granted. U, S. v. Green, 3 Mason, 
482. The jurisdiction of the court was not brought in question, and 
was undoubtedly conceded by the parties; but the acquiescence in a légal 
proposition so important by a judge of the exact and varied learning of 
Judge Stoby, and one whose judicial habit is so cautions and investigat- 
ing, is an imposing authority in its support. A citizen cî New York 
sued out a habeas corpus against a citizen of Ehode Island, the grandfa- 
ther ofhis infant child, to recover possession of the child, which was re- 
tained and defended against the demand of the father. The court took 
cognizance of the subject-matter, and after full hearing decided the ques- 
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tion of rightfùl 'eustody, upon its merits, in favor of the fethèr. It is 
Bupposed that the circuit couTt possessed such authority utidèr the pro- 
visions of the elePehth aiid fourteénth sections of the judiciary act. The 
eleventh section gives circuit courts original cognizance, concurrent with 
the courts of the several states, of ail suits of a civil nature, at commoa 
law or in equity, eto.,'when onèïpàrty is a citizen of thestate where the 
suit is brought, and the other an alien, etc. 1 St. at Large, 78. It is well 
Bettled that congress has not in this section exhausted the powers vested 
in them by the second section of the third article of the constitution, 
and imparted to the circuit courts cognizance of ail cases at common 
law which might be within the control of the législative power. Twmer 
V. Barik, 4 Dali; 11; Bank v. Debeaux, 5 Cranch, 61. The suprême 
court say there is, manifestly, some limitation to the authority of the 
circuit courts in respect to the cases therein brought within the purview 
of their jurisdiction, and that those courts hâve not jurisdiction, under 
the eleventh section, of ail suits or cases of a civil nature at common 
law. Kmd.aM V. U. S., 12 Pet. 616. Two particulars must concur as 
the foundation of a suit in a circuit court, — that the litigant parties be 
compétent to sue and be sued, and that the subject-matter be one over 
which the court has cognizance. Voorhees v. Banh, 10 Pet. 474. A 
procédure by habeas corpus can in no légal sensé be regarded as a suit or 
controversy between private parties. It is an inquisition by the govern- 
ment— at the suggestion and instance of an individual, most probably, 
but still in the name and capacity of the sovereign — to ascertain wheth- 
er the infant in this case is wrongfully detained, and in a way conducive 
to its préjudice. Neither in England or the states in this country does 
the court regard this as a suit in which the right of guardianship is to 
be discussed or decided. Rexv. Smith,2 Strange, 982; Peoplev. Mercein, 
8 Paige, 48; In re WoUstonecraft, 4 Johns. Ch. 8,0; Inre McDmole, 8 Johns. 
253. Judge Story, in the case cited, manifestly took the same view of 
the subject. U. S. v. Green, 8 Mason, 482. 

There would, moreover, be a technical objection to this proceeding, 
if a suit, which the court might not be permittedto overlook. Neither 
in this country nor in England can an action be prosecuted by an indi- 
vidual in the name of the government without express authority of the 
court, or the ofBcer appointed by law "4.0 represent the public. And no 
distinction is made between actions popular in their nature, and those 
in which the private suitor is solely the party in interest. The author- 
ity of the circuit court to take cognizance of the case must, probably, 
then, be deduced from the provisions of the fourteénth section, incon- 
junction with those of the eleventh; and the first clause or branch of 
the fourteénth section must be aecepted. as giving the courts of the United 
States power to issue the writ of habeas corpus, without the restriction of 
the subséquent clause, to "the purpbse of an inquiry into the cause of 
commitment." And the eleventh section must be regarded as supplying 
the parties in whose behalf such gênerai power may be exercised. The 
argument was pressed with great earnestness before the suprême court, 
iaBoUman and Swartwout's Case, that the first clause of this section was to 
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be înterpreled as a positive and absolute grant of power, (4 Cranch, 82;) 
but the court doea not seem to hâve yielded to that construction, for 
in référence to that point they say that "the true sensé of the worda is to 
be determined by the nature of the provision and by the context." Ex parte 
BoUman, 4 Cranch, 94. And they evidently regard the whole section as 
having relation to one and the same matter. The principles established 
by the suprême court, and brought in review in that case, would seem to 
militate so strongly against the doctrine involved in the case of U. 8. v. 
Green as to prevent this court adopting the latter as its guide in deter- 
mining this point; but, without asserting that such diversity exists in 
the judgments of the suprême and circuit courts, and admitting that 
the décision in 3 Mason stands unimpaired as an authority, I proceédto 
consider the remaining gênerai inquiry, — whether, by the law of the 
land, the petitioner is entitled to the relief asked for. 

What, then, is the law which this court administers? For that will be 
the law of the land in respect to thèse parties and the subject-matter of 
this pétition. The argument assumes it to be the common law of Eng- 
land, as declared and enforced by her courts, and that the most récent ad- 
judications in those tribunals are the highest and most important évidence 
ofwhatthelawis, and mustsupplytheruleof décision to the UnitedStates 
courts. This view of the subject disregards the spécial organization of 
the United States circuit courts, and the limited purposes they were de- 
signed to subserve. They are distributed among the states, to exer- 
cise that spécial jurisdiction bestowed upon the fédéral government, or 
shared with it by the state sovereignties, and not to carry with them an 
inhérent power to resort to or employ any other law than that given them 
by express and written grant. Chisholm v. Georgia, 2 Dali. 432-435; 
Ex parte Barry, 2 How. 65. Although the people brought with them, 
on their émigration to this country, the essential principles of the com- 
mon law, and embodied them in their institutions, yet this was not done 
by them in a national capacity, (at the time no such character or capac- 
ity was contemplated,) but as distinct communities independent of each 
other. Ohisholm v. Georgia, 2 Dali. 435; Bains v. The James and Cath- 
erine, 1 Baldw. 557. Nor bas the common law been adopted by the 
United States as a System applicable to the states generally, and to be 
administered as such in the national courts. Kendall v. U. S., 12 Pet. 
621. This bas been done specifically by act of congress in relation to 
the District of Columbia, (Id.;) but in respect to the states the common 
law is regarded in force only as adopted or modified by the constitution, 
statutes, or usages of the states, respectively. It came to them, and 
was appropriated by them, and became an intégral portion of the laws of 
the particular states, before the United States government had existence. 
1 Story, Comm. ce. 16, 17; 1 Kent, Comm. 471, and notes; 2Wm of 
Paivlet v. Clark, 9 Cranch, 333; Southvjickv. Postmaster Gênerai, 2 Pet. 446. 
In bringing this new government into action amid sovereignties already 
organized and established, it would be a cardinal object to bave the lim- 
ited sharé of judicial authority possessed by the national judiciary ad- 
ministered, 88 &r as practicable, in consonance with the laws and usages 
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of the st»te wbere the court was placed. Political considérations of the 
highest moment would exact this. The disquietude and jealousy in re- 
lation to this new power would be aggravated tenfold, if; in addition to its 
authority under appointaient of positive law, it could by its inhérent 
jurisdiction suppknt local customs and usages, and substitute in their 
place the commôn law of England in its primitive plénitude and vigor. 
There was a deep-rooted attachaient in the states to their own laws and 
customs, while every influence acting on the public mind at that day 
would tend to induce alarm and distrust of Engliah law, except only in 
80 farias ithad already been modified and adopted by express authority 
of the states. Ail the early législation of congress manifests the pur- 
pose to affiliate the new System with that of the state, and, especially 
in the jurisprudence as between individuals, to hâve the writs of the 
one government or the other organs of the same law, and controlled by 
a common rule of décision. This principle was varied only when the 
constitution of the United States, treaties, or acts of congress provided a 
spécifie law for the case. Acccordingly, when congress assigned to the 
circuit courts sitting within the states "original cognizance, concurrent 
with the courts of the several states, of ail suits of a civil nature at 
common law," it was careful to direct "that the laws of the several states, 
except where the constitution, treaties, or statutes of the United States 
shall otherwise require or provide, shall be regarded as rules of décision in 
trials at common law in the courts of the United States, in cases where they 
apply," Act ,Sept. 24, 1789, §§ 11, 34. The suprême court bas re- 
cently decided that the décisions of the state courts are not laws of 
the state, within the purview of this section of the act of congress, in 
questions of a commercial character, and that such questions are to be 
determined according to gênerai principles of mercantile law recognized 
by American and English authorities. Smft v, Tyson, 16 Pet. 1. The 
argument upon which the décision is founded insists that only the stat- 
utes of the state, or long-established local customs having the force of 
laws, are embraced within the language of the clause, and that the court 
bas always understood the section to apply solely to state laws, strictly 
local, — positive statutes, — and their construction by the state tribunals, 
and to rights and titles to things having a permanent locality, immov- 
able, and intraterritorial in their nature or character. This exposition 
by the suprême court, so far as it covers this question, is the law of the 
land, to the same extexit and with equal force with the statute itself; 
and, although a state statute which should déclare the laws of the United 
States a rule of décision in commercial questions would scarcely be 
understood to exclude this décision as appertaining to that character, 
yet under the authority of that adjudication, this court is bound to re- 
gard only certain classes of décisions made by the state tribunals as 
laws of the state, within contemplation of the judiciary act, whatever 
may be their authority within the state itself. But it would seem, from 
the opinion of the suprême court, that long-established local customs, 
having the form of laws, come within the terms of the section, and 
must be foUowed by the United StateS: courts as rules of décision, and: 
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that the décisions of the state courts are évidence of what the laws of 
the state are. The court \a the same opinion déclare that the décis- 
ions of the state courts upon even commercial questions are entitled to, 
and willreceive, the mostdeliberate attention and respect of the suprême 
court, though they do not supply positive rules or conclusive authority. 
Svnft V. Tyson, 16 Pet. 19. ïhis décision confirms the gênerai doctrine, 
before stated, that the circuit court is bound to administer the laws of 
the state. It perhaps renders indefinite and ambiguous, to some degree, 
the methods by which the United States court is to ascertain and déter- 
mine what that law is, — whether, if it is not found on the statute-book, 
it is to be authenticated by the dicta and décisions of English jurists, or 
by the adjudications of the local judicatories. 

The proposition on which the pétition rests is that a subject of the 
queen of Great Britain, résident in Nova Scotia, is entitled, as father of 
a female child under the âge of seven years, born within this state, U 
hâve that child taken by writ of habeas corpus from the keeping of its 
mother, and transferred by the judgment of this court to bis custody; 
the mother being a native and résident of this state, but residing in thf- 
family of her parents, separate from her husband, and without his con- 
sent, and refusing to cohabit with him. Do the laws of the state of 
New York give him that right; and, if they do, can they be enforced m 
this court? The United States courts cannot take cognizance of matters 
of right created or conferred by local statutes. It is to be presupposed 
that a case at common law exists, of which the United States court ac- 
quires jurisdiction under an act of congress; and the détermination of 
that right is then to be made in conformity with the state law. It is ac^ 
cordingly unnecessary to consider the question which has been raised in 
the state courts, whether, under the Revised Statutes, (2 Rev. St. p. 477, 
§ 88,) there exists in this state any common-law right or remedy by 
habeas corpus, because, if the eleventh and fourteenth sections of the ju- 
diciary act bring the case within the jurisdiction of this court, it must 
proceed to adjudicate on it conformably to the gênerai principles of the 
common law of England, {Ex parte WatMns, 3 Pet. 201,) unless that rule 
is varied by the local laws. Nor need the point be discussed, whether, 
if an infant is brought before this court on habeas corpus, on the applica- 
tion of its father or guardian, the court can act on the matter as if the 
writ were presented at the instance of the mother, and accordingly re- 
gard the provisions in the Revised Statutes as the rule of décision for 
goveming the case. 2 Rev. St. p. 82, §§1,2. 

The question now is whether the petitioner can demand as his légal 
right the writ prayed for, on the facts stated in his pétition. The prés- 
ent posture of the case does not raise the point whether the individual 
cause of action has been adjudicated and settled by the state courts, so 
as to bar the party from again prosecuting it; but the proposition to be 
determined is one gênerai in its nature, — whether the facts stated in this 
pétition entitle any party, as matter of right, to relief by a habeas corpus. 
This subject has undergone a most searching discussion before varioa^ 
tribunals of the state. Two of the local judges and the chanceUor, on; 
v.42F.no.2— 9 
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tHese fects, allowed a writ, but refused io award the custody of the child 
to the father. Peoplev. Mercdn, 8 Paige, 47.. The suprême court, on 
fuU' discussion, adopted a différent conclusion, and by two solèmn dé- 
cisions; adjudged that the father, under such a state of facts, was by law 
entitled to the custody of the infant child. Mercein v. Peopk, 25 Wend. 
82; PmpU v. Mercein, 3 Hill, 405. Thèse judgments of the suprême 
court were reviewed on error in the court of errors, and both reversed by 
that tribunal. Mercdn v. People, 25 Wend. 106; MSS.lOps. Sess. 1844. 
The suprême court based their décisions upon the doctrines of the com- 
mon law, and not upon the terms of the Revised Statutes, (2 Rev. St. p. 
466, §23,) the language of which certainly comprehends the broadest 
range ever given the writ by the English courts, and might very plausi- 
biy be uirged as extending it to matters not before embraced within that 
remedyv: Revisers' notes, 3 Rev. St. 784. The substance of the enact- 
ment la that a kabeas corpus shall issue on the application of any person 
(by pétitions signed by himself, or another in his behalf) "committed, 
detained, eonfined, or restrained of his liberty, for any criminal or sup- 
posed criminal matter, or under any pr«tense whatsoever," (2 Rev. St. 
p. 466, §§ 23, 25,) with some exceptions that need not now lae noticed. 
It must, therefore, be regard ed as the settled law of this state, so far 
forth as the décision of the court of errors, twice rendered on this point, 
can furnish the law, that the keeping of an infant female child under 
seven years of âge, from its father, by the mother, living separate from 
him, and who has it in her nurture, is not, in judgment of law, a déten- 
tion or restraint of the liberty of the child, and that the father is not en- 
titled by writ of habeas corpus to hâve such possession of the mother ad- 
judged ill^al, nor to bave the custody of the child awarded him. 

Thèse décisions hâve ' been stigmatized on the argument as outrages 
upôn the common-law doctrine on this subjectj and as devoid of ail 
claims to professional considération and respect. Most earnest efforts 
were madé to place them in disparaging contrast with the opinions of 
the individual judges of the suprême court, whose judgments upon the 
point are overruled by the court of errors; and this, not by weighing the 
arguments of one tribunal against those of the other on the subject, but 
by sbarp invectives against the constitution of that high court, and the 
competency of its individual members. This court was solicitons to al- 
low the pètitioner the opportunity to discuss his case in ail its bearings, 
and, as his language was decorous in ternis, did not feel caUed upon to 
check the course of remarks conducing, and pâlpably intended, to im- 
pute ignorance or disregard of the law, in this respect, to that high tri- 
bunal; but I should do injustice to my own convictions if I omitted to 
observe that; on a careful perusal of the opinions leading to the décisions 
of the respective courts on this subject, I discover nothing in the ulti- 
mate judgments of the court of errors which placesthat judicatory in dis- 
advantageous contrast with the one whose opinion it reviews and re- 
verses. Evejy la.wyer, however, is well aware that a décision is not to 
be estimated merely by the ability or learning displayed in its composi- 
tion, butj esséntially, by the sanction it obtains. Of what value towards 
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establishing a prînciple, or fixing a rule of law, is the most erudite opin- 
ion of a high judge, when the full bench to whom it is submitted adopts 
a différent conclusion, although sub sUmtiof What court or lawyer, in 
Bearching for and applying a rule of law, resta upon the dissenting argu- 
ments of judges in the courts of this country or England, whatever be 
their grade or réputation? The judgment sanctioned by the court can 
aione answeri the exigencies, and meet the inquiry. The more elevated 
the rank ofthe court may be, the higher becomes the sanction of its 
judgments. l'Every System of jurisprudence imports in its organization 
that, upon questions mooted from tribunal to tribunal, the judgment of 
the one of last resort is conclusive proof of what the law is upon the 
points in dispute; and this entirely irrespective of the qualifications of 
the members of such dernier court. A barrister would not be permitted 
to argue in Westminster Hall that a décision of the house of lords on a 
writ of error weighed nothing, in settling the law of the case, in com- 
parison with the reasonings of the individual judges on the case in the 
courts below. A décision by the house of lords ends ail question before 
every tribunal of the kingdom as to the point adjudicated, and this is 
certainly not founded upon the fact that any extraordinary judicial learn- 
ing or expérience exists in that body, or is brought to act on the subject- 
matter. That court is lauded by Sir William Blackstone, and English 
writers generally, as one of the eminently excellent features ofthe British 
constitution, and as the mostaugust tribunal in the world. Its judgments 
of reversai annihilate the décisions of the courts of Ireland and Scotland, 
rendered unanimously by ail the judges, and also of the lord chancellor, 
and ail the judges, barons, and lords of English courts of law and eq- 
nity; and no party, subject or foreigner, can be permitted to gainsay the 
eflBciency and wisdom of such final détermination. And yet, in that 
court, on the décision of appeals from Ireland and Scotland, in admi- 
ralty and in equity, the lord chancellor almost invariably sits and acts 
as sole judge. Lord Brougham asserts that he rarely or ever, when lord 
chancellor, could obtain the assistance of any otber member ofthe court 
to sit with him on review of his own décisions, and that he, solely, had 
to décide questions brought from the Irish and Scotch courts, where ail 
the members of those tribunals had concurred in judgment upon points 
resting on local and pecuHar laws. When the house of lords sits on 
writs of error, only three lords need be in attendance. No more, in fact, 
do attend; and thèse three may change daily. And it results, in prac- 
tice, that the three noble lords who ultiœately décide that the 12 judges 
of England hâve erred in their opinion of the law were neither of them 
présent at the argument on the writ of error. Thèse facts are asserted 
by Lord BROuaBAM, in the face of the house of lords, and stand uncon- 
tradicted. 2 Chit. Pr. p. 587, noteA. Whatever obloquy may be aimed 
at the construction of the court of errors in this state, there are features 
in its constitution which elevate it most honorably, in comparison witb 
that of the house of lords. At least 21 members must be présent at the 
hearing and décision of every case in the court of errors, and those mem- 
bers alone who hear the argument take part in the décision; and it is 
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doubted whether any period can be referred to in the history of thèse 
two exalted tribunals, since they bave had co-existence, in which the 
professional learning and expérience in the New York court of errors was 
not at least equal in amount to that contained in the English bouse of 
lords. The décisions of the court of errors are, within the state of New 
York, obligatory to the same extent as enactments by positive law. It 
no more diminishes their efiScienoy that the judgmént of one court may 
be naodified or varied by that of its suCcessor, than the vitality of a stat- 
uté is impaired because it is liable to repeal at the will of the législature. 
Such judgDients are absolute rules of décision in ail cases to which they 
apply in the state tribunals, (^ïlanford v. Artcher, 4 Hill, 271; BuUer v. 
Van Wyck, 1 Hill, 438;) and although, within the doctrines declared by 
the suprême court in Sivift v. Tyson, 16 Pet. 19, they are not laws, in 
a techhical sensé, and as such obligatory upon this court, still, on the 
inquiry as to what the law of the: state is, such décisions must supply 
évidence of great weight and cogency. Indeed, what particulars can be 
regarded as in principle more local or intraterritorial than those which 
pertain to the domestic institutions of a state, — the social and domestic 
relations Of its citizens, — >or what could probably be less within the 
meaning of congress, than that, in regard to thèse interesting matters, 
the courts of the United States should be empowered to introduce rules 
andiprinciples, because found in the ancient common law, which should 
extinguish or supersede the policy and cherished usages of a state, au- 
thenticated and sanctified as part of her laws by.the judgments of her 
highest tribunals? 

In my opinion, the rule indicated bj' the suprême court in Swift v. 
Tyson, if not limited strictly to questions of commerical law, does not 
embraoe the présent case, and that the adjudications of the court of errors, 
prescribing the laws of its citizens in respect to the custody of infant 
chiidren, résident in the state, and the relative rights of parents in respect 
to such chiidren, are rules. of décision in this court in ail common-law 
cases touching thèse questions. But, if not so, and the United States 
court is to act independently of ail control by the décisions of the local 
courts, and is to détermine, for itself what the common-law rule is in re- 
lation to such matters, th.e judgmént of the local tribunal cannot but be 
of most iraposing weight and significancy as a matter of évidence. I do 
not discQver that that judgmént stands opposed to any authentic évidence 
of the common-law rule as it existed in England anterior to our Révolu- 
tion, or which bas ever existed in this state; and, if even a doubt might 
be raised on that point, the inclination of this court, most assuredly, 
must be to yield to the domestic, and not to the foreign, interprétation 
of the rule. If it be conceded that the more récent décisions in England 
establish the law of that country now to be as claimed by the petitioner, 
they supply no autbority hère, further than they correspond with the 
law as clearly existing antécédent to 1776. I am not aware the doctrine 
bas ever been countenanced in the suprême court of the United States 
that modem décisions in the English courts, unsanctioned by ancient 
tradition j are entitled to outweigh those of state courts in fixing the final 
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laws of the state. The value of the latest décision, the most relied on, 
that of King v. GrœnhîU, 4 Adol. & E. 624, when brought in compétition 
with those of the American courts, upon an inquiry into the reason of 
the law, is essentially impaired by the déclaration of Lord Denman in 
the house of lords, (the judge who pronounced the décision below,) that 
he was ashamed of the necessity which exacted a décision of that char- 
acter from a British court, and of a late lord chancellor, on the same oc- 
casion, that the rule of law announced by that décision was a disgrâce to 
the English character. But I do not feel that it is imposed on this 
court to revise the subject at large, and détermine what is the true rule 
of the common law in this respect. The United States court in no way 
acts in supervision of the state courts. The décisions of thèse tribunals 
are independent of the United States judiciary, and absolute in them- 
selves, in ail cases not subject to review in the method pointed out by 
the judiciary acts. Ex parte BoUman, 4 Cranch, 96, 97. This case ia 
not in that predicament. The extent of the authority of this court, on 
the principle of its organization, is no more than to act concurrently with 
the state court upon the subjeet-matter of this pétition. If that concur- 
rence does not import and exact an entire coïncidence; if each tribunal 
acting within its sphère raay examine and déclare for itself, independent- 
ly of the other, what rule of law shall govern the décisions, — thatcomity 
at least due between co-ordinate courts, if not that intimate and spécial 
relation of both to a common source and standard of law, would demand 
that neither should rigorously insist upon a principle which would bring 
it in collision with the other; the more especially that the United States 
courts should avoid, upon a balanced question, adopting conclusions 
which, carried into exécution, must violate the domestic policy of the 
state, settled by the most solemn adjudications of its own judiciary. The 
alienage of the petitioner would not vary this principle, even if it be con- 
ceded that, by the laws of his domicile, he is entitled as absolutely to 
the custody of his infant children as to that of his estate. No interest, 
not even one resting in contract, is enforced by a court when it is répug- 
nant to the laws or policy of the place where the action is prosecuted. 
PearsaU v. Dwight, 2 Mass. 89; Bank v. Porter, 5 Day, 320; Banh v. 
Earle, 13 Pet. 589. It by no means is an indisputable doctrine of pub- 
lic law, or of the law of this country, that the father of this infant can 
hâve hère the same légal rights and dominion over it as if born within 
the country of his allegiance; for, if so, it might impart to him a power 
abhorrent to the civilization and Christianity of our âge, giving him a 
dominion no less absolute than one over his chattels, animate or inani- 
mate. I do not, however, go into this topic, nor regard it as having âny 
important bearing upon the décision now made. I apprehend it has 
been sufficiently shown that neither in England, before our Révolution, 
nor in this state since, has judgment been rendered under a habeas corpm 
in regard to infants, on the acceptation that the right of the father to 
their custody was anything in the nature of property, or so fixed in 
law as to afford a controlling rule of décision to the court. In the usé 
oï the remedy afïorded by means of this writ the courts hâve regarded 



Ï34 FEDERAL EEPORTBR, vol. 42. 

the'father as that guardian first to be looked to, in case a change of 
custody should be deeraed proper, and the infant was not of compétent 
âge to naake itsown choice of guardian; but it bas been purely in the 
application of the remedy, and for the protection and interest of the 
infknt, and not in subordination to the légal right of the father, that 
such 8wa,rd is ever made. Nothing is clearer in international law than 
that a party prosecuting upon the clearest right, under thelaws of bis 
country, must still take bis remedy in accordance with the law of the 
court' hé invokes, without regard to the law of bis allegiance, and that 
bis demand of tbis-particular relief is no way aided by the considération 
that it would be awarded him in England or Nova Scotia. 

I close this protracted discussion by saying that I deny the writ of 
habeas corpus prayed for because (1) if granted, and a return was made 
admitting the facts stated in the pétition, I should discharge the infant 
on the ground that this court cannot exercise the common-law function 
oi parena patrise, and bas no common-law jurisdiction over the matter; (2) 
because the court bas not judicial cognizance of the matter by virtue of 
any statute of the United States; or (3) if such jurisdiction is to be im- 
plied, that then the décisions of the court of errors of New York supplies 
the raie of law, or furnishes the highest évidence of the common-law 
ruloi Tv^hich is to be the rule of décision in the case; and (4) because by 
that rule the father is not entitled, on the case made by this petitioner, 
'to take this child out of the custody of its mother. Pétition denied. 



United States î;. Eied. 

(District Court, W. D. Michlgan, S. D. April 6, 1890.) 

1. PoBT^OïTiCB— tTsB or Hails to Deïbatjd— Spieitualism— Evidbnob. 

Pef endant was Indioted for using the mails in f urtherance of a scheme to def raud, 
by solidting money upon the représentation that by an unknown power be was able 
to answer sealed letters addressed to spirit friends. The government, to show the 
traudulënt character of thé def endant's business, introduced admissions of défendant 
ttiatthe business was fraudaient. Held, not compétent for défendant to show by the 
testiwony of persons sending him such letters that in partioular instances he had an- 
, swei;^ tUem satisfactorily, and that the questions were of such a character that he 
coula not hâve answered th^n exoept by supernatural power. 
Sk SAMHi— Démonstrations op Ocdtii/r Powbb. 

In such a case the défendant wUl not be permitted to give a test or exhibition of 
his i^nknown power in open court. 
8. Samk— Fraciujlent Intbnt — Evidenob — Beliefs. 

Thé belief of the défendant as to his catlabity or power to get answers to ques- 
tions oontained in sealed lettçrs from the spirits of the departed is one of the ques- 
tions of .fact bearing upon intent. 

4. Samb— CONduct— Effbot. 

A man may believe what he wiU, and the right of association for the promulga- 
tion of hisbeiief is complète; but hewillnot be allowed tooarryMs belief into con- 
dnot whioh is injurions to the public, and contrary to law. This is the diftereuce 
between belief and action, of opinion and conduct, in practical matters. 

5. Samb — Pbaubulent Intbnt. 

Upon the question whether there is an intent to devise a soheme to defraud, tha 
rule is this: If the scheme be adapted in its plan to work a fraud upon others, and 
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the défendant knew that a material représentation thereîn contaîned, and calulated 
to deceive, was not true, or if he did not belleve that it was true, then the Intent is 
nàde out. 

6. Same— Pkovinob ot Human Undbestakding. 

No man bas a rlght to embark in a business, and insist that the legality of it shall 
be tested by principles beyond the understanding of others, and not by the appré- 
hension of tbe courts and juries of the country, if when tried and tested by com- 
mon human understanding the purpose is found mischievous and unlawful. The 
jury are not to disregard théir own oonvictiona by reason of a cloud of mysteries 
which they cannot penetrate. 

(SyllabuB hy fhe Court) 

At Law. 

Défendant was indicted for a violation of section 5480 of the Re- 
vised Statutes. The testimony on the part of the government showed 
that défendant had for some time raade use of the mails in sending out 
circulars and advertisements, of which the foUowing is a sample: 

"Dr. W. E. Ried, the Sph-it Postmaster; or, how to obtain a sealed letter 
from your spirit friends. In the first place, take a moment's time to under- 
stand fully whata sealed letter consists of. If you aretroubled about ânan- 
cial matters, sickness of any description, family troubles, or are undecided 
what to do aboat any spécial matter, tbink your matters over caref ully, and 
then follow the directions glven below implicitly, and your letter will receive 
prompt attention : First. Write the f ull name or names of your spirit friends 
on slips of paper. Second. Address them by ternis of relationship or friend- 
ship. l'hird. Ask your question. Fourth. Sign your own name in foll. 
When this is done, place your question in an ordinary envelope, and seal it. 
Write a few Unes on another sheet of paper, giving instructions to whom the 
replies should be sent, and place your sealed letter and note of instructions in 
a larger one, and address, Dr. W. E. Ried, 28 Canal St., Grand Rapids; «Per- 
sonal ' in one corner. Dr. Ried bas answered several thousand letters during 
the pasttwo years, and bas been uniformly successful. Of course, thereare 
cases where nothing can be obtained, and invariably the money will be re- 
funded if no answer can be given. Fee for ansvvering sealed letter, $1.00, 
if above directions are followed, and 6 cents extra for postage. If sewed 
in any manner, $5.00. If sealed with wax, $5.00." 

The government showed that in answer to such circulars and adver^ 
tisements the défendant had received a large number of letters with the 
i-equired fee inclosed. As bearing on the fraudulent character of the 
business, numerous statements of the défendant were shown tending to 
prove the business to be a fraud, as also évidence tending to show that 
Bome time previous to the dates alleged in the indictment défendant had 
acquired a knowledge of the "trick" of opening a sealed letter by an ex- 
change oftricks" with another person. The défense offered to show 
that in particular instances the défendant had satisfactorily answered 
sealed letters, by the testimony of persons sending them, and that the 
questions answered were of such a character that défendant could not 
bave answered them except by supernatural power. This testimony was 
excluded, as not meeting the case made by the government, and as 
amounting merely to évidence of the opinions of others upon the merits 
of particular performances. The defendant's counsel also asked the priv- 
ilège of allowing the défendant to give an exhibition or test of bis power 
in open court. This was denied. The défendant was not sworn as a 
witness. 
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■ l. 0, Pdmer, TJ. S. Atty., and F. W. Sievem, Asst. U. S. Atty. 
F, S. Donaldson, L. V. Moulton, and Dennis L. Rogers, for défendant. 

Severêns, J., (charging jury.") The indictment in this case, in sev- 
eral coUnts charges what, for practical purposea, may be regarded as 
substantially the same offense. The substance of the charge is that the 
défendant, having contrived a schéma to defraud the public, employed 
the mails of the United States in the prosecution of that scheme. That, 
shortly stated, is the substance of the offense with which the défendant 
is charged. There is a statute of the United States upon which this 
indictnient is framed, whiçh, in effect, makes the use of the United States 
mails in furtherance of a scheme to defraud, previously formed by the 
party so using the mails, an offense; the policy being to prevent the 
làcilities afforded by our postal arrangements from being employed in 
uses which are prejudicial to the interests of the public. The défend- 
ant in this case founds his défense upon the claim, as urged by his 
counsel, that this was not a scheme to defraud. In order to lay the 
foundation, and establish the first ground of the accusation contained 
in this indictment, as the jury will see from what the court bas just 
said, it is necessary that the scheme should be fraudulent; and, sec- 
ondly, that the mail should be used in the prosecution of that scheme. 
The question of fact is, upon this first head, what was the intention, 
or, more prècisely, what was the beiief, of the défendant as to his ca- 
pacity or powerto get answers to questions contained in sealed letters 
from the spirits of the departed? New, gentlemen, every man bas an 
absolute right to believe what he will. It is a phase of religious priv- 
ilège which is guarantied by the fundamental law of the land to every 
citizen. This right of beiief, and the right of association for its promul- 
gation, is complète, and the party holding any beiief may engage in anj^ 
practice founded upon it, unless he thereby injures the peace and wel- 
fare of the public. A man may not carry his beiief into conduct which 
is injurious to the public, and contrary to law. This is a distinction of 
great importance, in view of the guaranty of religious freedom and of 
opinion in ail matters of beiief which is secured by the constitutions of 
the several states, and in large measure by the constitution of the United 
States. It is the différence between beiief and action, of opinion and 
conduct,. in practical matters. If a man carries his beiief into a prac- 
tice or business involving a fraud, and known by him to be such, he 
is liable to be dealt with by the law; and if he also uses the mails to 
promote siich business, he is liable to indictment and punishment in 
the courts of the United States. The interests of society require that 
every man's conduct should conform to the law; and while it protects 
him in his freedom of opinion and beiief in ail religious or spiritual 
matters, it will not permit him, under the guise of that beiief, to do a 
thing which the laws of the country condemn. To permit this (to em- 
ploy the language of the suprême court of the United States in dealing 
with an analogous question) would be to make the professed doctrines 
of religious beiief superior to the law of the land, and, in effect, to per- 
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mit every citizen to become a law unto himself. There could be no 
government under such circumstances, and it could not be tolerated. 

Upon the question whether there is an intent to devise a scheme to 
defraud, the rule is this: If the scheme be adapted in its plan to work 
a fraud upon others, and the défendant knew that a material représen- 
tation therein contained, and calculated to deceive, was not true, or if 
he did not believe that it was trae, then the injent is made out. So 
that the material question hère is, did the défendant devise bis scheme 
of business in good faith? Did he believe that he could obtain answers 
to sealed letters from the spirits of the departed relatives and friends of the 
inquirers? Evidence bas been laid before you bearing upon this ques- 
tion, and you are the sole jiidges of its weight, crédit, and the effect 
to be given to it. You are to look at this proof, and détermine the 
issue by the exercise of your own sound sensé. You must not 
abandon the search of truth upon the suggestion that the éléments of 
inquiry are not open to your pursuit, if your reason seems to you suffi- 
cieut to see the facts. In other words, you are not to disregard or fail 
to give effect to your own convictions upon the testimony about ^hé facta 
by reason of a cloud of mysteries which you cannot penetrate. For the 
purpose of administering the law, we must adhère towhat is practical, 
and solve ail questions by the best practical means at hand. No man 
haa a rigjit to embark in a business, and insîst that the legaiity 6i ît 
shall be tested by principles beyond the understanding of others, and 
not by the appréhension of thé courts and juries of the country, if, whep 
tried and tested by common human understanding, the purpose is found 
mischievous and unlawful. In Order to convict this respondent, yoii must 
find upon the évidence, beyond a reasonable doubt, that be did not be- 
lieve that he could do what he pretended he could do. Ail the othér ques- 
tions' in the case are eliminated by concessions, so that the whole case is 
resolved into the questions of the defendant's good faith in the concep- 
tion and prosecution of bis scheme. If he acted in good faith, then 
there was nothing criminal in what he did; because the law looks, in 
determining this question of fraud, to the intent with which the act 
charged to bave been done was donc. The court does not feel càlled 
upon to elaborate any more fully in thèse instructions to the jury in this 
case, for the reason that, as already stated, the point is simple. There 
is but one question of fact for you to détermine in view of the testi- 
mony in the case, and that is, to repeat it again, did the défendant be- 
lieve that what he pretended he could do he could do? It is a question of 
actual good faith. If this was a scheme gotten up by him, without 
any belief on bis part that he could get answers to sealed letters from 
the spirits of the dead, and if, without regard to the question of his 
ability to do this, he devised this scheme for the purpose of imposing 
upon and guUing the public, and getting money through that means, 
it was a fraud, and should be denounced as such. If, on the otiier 
hand, he hotiestly believed that he could do this which he advertised he 
could do, then there is no fraud. 
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Nô#, gentlemen, you miîst applyyourown sound discrétion and com- 
mon siensé to the case, and detétmine it, in view of what is conceded, up- 
on the éfféfct which you give the testimony in the case upon the point 
which hias'been presented as the issue. 

An bfflcer may be sworn. 

Thejtiry havlng found the defendatit guilty, a motion for a new trial was 
BUbse^ùentiy argaed before the diâtriet judg«, the circuit judge sitting with 
him upoo the request of the défendant, upon alleged errors in the rejection of 
tesstjoapny, the refusai to permit a test, and in the charge to the jury. After 
f ull argument, the motion was denied. 



VsÎTED States ». Whitb. 

,1 OHttriet Court, W, D. SlicMgany s. D. March 9S, 1890.) 

t, Imnenirft. kaTEitUR— Saxs ov laqxiOBg bt DKrooisT^SPBOiAi. TÀx. 

A ârug:gtst is Ua'ble crlmitiaUy for itn&utborized sales of liàtior by tda olerk, If 

; ^ei sales inade by the olisrk were made wlthin the scope of th^ authority delegatad 

to hlm by the druggist, or the authority which mayfairly hepresumed from the 

instttiotlons 0(f the druggist, br the course of dealing by him, wlth référence to 

suqh motters. i j •;..,';.■ i ■ ■ t ■ 

H SAMB-^Cçt^POUKDXKg Mesiçhnbb. 

In 'detenninlng"whëthèr salés by droggiats oome v^thln that prbHslon of the 
■tatutat vhich;aUDt<r8 the useof Intozicants lu the ooiqpoundipg bf mediciues, he Is 
to be bou|id, and hia conduct is tobe tested, by his good falth, 

fc SaJÎB— ÙBCHASnOAI. FCKFOSBa. ' 

A dmggist bas the rii^ht to use alcohollu the making of atoilet préparation saoh 

M,cologiie,:and he can sell it as eologne fçr toilet purposes; but to put Into alcohol 

■omething elsé. for the iuëre purpose of inodifying its cbarabtiër, as by plaqlng a 

' Utile' bérgidtadt, or sôme of th6 lugredients of Cologne, Into alcohol, and selling U 

for ui^banioal purposçs, is a make-shift which the law will not tolerate. 

4 Sahb— Ii4.E(}ii. Sales— INTBKT, 

The ihCeht; as involVâd iii thesé oaaeé, (a not a genèiral question of good conduot 
■ and uprightmeiss in the transaotiop, of àman's business, but, vrb^ther the défendant 
intended to nu^e the sale or sales uhdér oircumstances Wtiich are proliibited by 
■ law. '■ • ^' ■'■■-. • 

(Sh/UàlAsIïfi the Cowt.) 

: Indlctment for Retailing. Liquora withont Paying the Spécial Tax. 
.Défendant: was a' druggist iat Eaton Rapids. The indictment charged 
sales of liquor al various tinies from April 1, 1Ô87, to January, 1890. 
iThe évidence bn the part of the government tended to show that, for 
a period of abôut two years, défendant had been selling to a dentist, 
at fréquent ihtet vais, alcohol for btiJ-ning in alampj used by the dentist 
in 'fais busiiless; The défense intxoduced téstiniony tending to show 
that thei article sold to the dentist was eologne, or rather alcohol into 
which berganaot, or some of the ingrédients of eologne, had been placed. 
There was also testimony on the part of the government tending to show 
salestof liquor mixed with small quantities of glycérine, oil of oloves, 

vMliud) quinine., I 

• i 'LiSi Pcdmer, JJ . S. Atty., and F. W. Steventy Asst. U. S. Atty. 
H. S. Maynard and F. A. Dean, for défendant. 
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Seveeens, J., {charging jury.') I instruct you, as to the liability of 
the défendant for the sales raade by his employés, that, if the sales 
made by his employés weremade within the scopeof the authority dele- 
gated by him to them, he would be responsible for such sales; but, if 
they made sales without his knowledge and consent, and vvhich were 
outside of and beyond the limits in which he permitted them to act, in 
the transaction of his business, he would riot be liable for the sales 
made by such employas. In other words, a party is not criminally re- 
sponsible for the unauthorized acts of an agent. He is liable for the 
act of an agent where it is done within the scope of his employment, 
and within the scope of his authority. I mean the authority which 
may fairly be presumed from the instructions of the principal, or the 
course of dealing by him, with référence to such matters. 

Coming to the classes of sales shown by the government, I instruct 
you that, if those sales of whisky wcre made by the défendant for the 
bona fide purpose of making a sale of it, compounded with other ma- 
terials, as a raedicine, for a legitimate purpose, he is not liable for mak- 
ing such sales. The law permits druggists to use whisky in compound- 
ing medicines. In the exercise of that right and privilège, he is to be 
bouud; and his conduct is to be tested by his good faith. If he com- 
bines whisky in good faith, with some other materials, for médicinal 
purposes, he is not responsible as a retail liquor dealer. If, on the 
other band, he uses some other admixture or élément to put with the 
whisky, to make it go for something else, without having regard to the 
médicinal eharacter or its médicinal purpose, then he is liable as a re- 
tail liquor dealer, because the law would not permit a make-shift and 
sham to stand in the way. You must look to the substance of the thing 
itself, and its real essence and eharacter. 

Coming to the other class of sales, I will adopt the rule that the 
défendant had the right to use alcohol in compouhding it for the 
purpose of making a toilet préparation. He had the right to com- 
bine alcohol with other materials for the purpose of making Cologne, 
and he could sell it as cologne for toilet purposes. Hère again, you 
will bear in mind that the same principle of good faith is to be ap- 
plied that I hâve stated to you is applicable to the other side of the 
case. The law would not permit or tolerate' for an instant any such 
idea as that a man, knowing that he could not seU alcohol pure and 
simjjle, should put into it something else, knowing it was to be used for 
mechanical purposes, with the intent of modifying its character'to that 
extent that it would not be pure alcohol, and so sell it that way. That, 
also, would be a make-shift which the law would not justify. But if, 
confining the rule to the présent case, this défendant compounded alco- 
hol with other materials for the purpose of making cologne, which, as a 
toilet article, he sold forthe purposes of such, he would not be liable. But 
if he mixed any other ingrédients with alcohol in order to get around 
and avoid the provisions of the internai revenue law, and so fixed up 
something that could not be called "pure alcohol," and sold it as a com- 
pound, for the purpose of evading the law, then he would be liable. 
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Comîng to the question of the good faith of the défendant, and his 
intention, did he intend to combine something with alcohol for the pur- 
pose of making Cologne, and selling it as cologne, or did he intend to 
pût some other article with the alcohol and sell it, not for the purpose 
of Cologne, and to be used as cologne, but for mechanical purposes, 
with its character more or lésa ohanged. Something has been said 
with regard to the question of intention. Intention is not a gênerai 
question of good conduct or any gênerai question of uprightness in the 
transaction of a man's business. The question is whether the défendant 
intended tomake the sale or sales which he is accused of making. Did 
he intend to make those sales under the circumstances which are pro- 
hibited by law? That is the intent we bave to look after, and nothing 
else. 

Verdict, guilly. Motion for new trial subsequently deuied. 



United States v. Fraser. 
.(CtrcMtt Court, D. Soufh CaroHna, April 16, 1890.) 

SmTIGOLING— ÈVTDHNOB— POSSBSBION OF SmUGGLBD GOODS. 

Where défendant is found la possession of smug^led goods, It is incumbent on 
him to esplâin his possession to the satisfaction of the jury; ottierwi^e, he wiU be 
i found-gruilty. 

Indictment for Smuggling. 
John Wingate, Asst. Dist. Atty. 
C. S. Sinsdl, for défendant. 

SiMONTON, J. The défendant, a seaman, is indicted for fraudulently 
importing into the United States 1,600 cigars, smuggling them. You 
will décide from the évidence thèse facts: Was the défendant found in 
possession of thèse cigars? Were they fraudulently imported into the 
United States? Did the défendant fraudulently import them, or assist 
in doing so, or did he receive, buy, or sell them, or in any manner fa- 
cilitate the transportation, concealment, or sale of thèse cigars, knowing 
that they were imported contrary to law? If you believe that défendant 
was found in possession of the cigars, and that they had been fraudu- 
lently imported into the United States, you are authorized to find him 
guilty, unless he has explained his possession to your satisfaction. He 
need not, however, explain his possession, unless you believe that thé 
cigars had been imported fraudulently, — smuggled. 
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Illingworth r. Atha et al. 
(Circuit Court, D. New Jersey. Maroh 25, 1890.) 

1. Patents pob Inventions— Fraudulbnt Application — Injonction. 

A complainant who allèges that défendant induoed the commissioner of patents 
to décide in his favor, as to the priority of an invention, by means of false testi- 
mony and misleading statements, but wlio nowhere particularizes the falsehood or 
perjury, and who introduces practically the same évidence on the hearlng of a 
motion to restrain défendant from receiving letters patent that had already been 
considered by the comissioner, is not entiUed to a preliminary injunction. 

2. Same— Unsucoessful Application — Equitable Jdkisdiotion. 

Rev. St. U. S. § 4915, which gives an nnsnccessf ul applioant for a patent the right 
to apply to a court of equity, and which provides that an adiudication by the court 
in the applioant's favor "shall autUorize the commissioner tO issue such patent" to 
to the applioant, confers on the court no power to enjoin the commissioner from is- 
suing letters patent In favor of one whom be has adjudged entitled thereto. 
8. Bame — Injunction. 

Kev. St. U. S. § 4921, which confers power on courts having jurisdiction of pat- 
ent cases to grant injunotions to prevent the violation of any right, " seoured by pat" 
ent, " does not conf er any authority on such courts to issue an injunction in favor of 
one who has f ailed to securè a patent. 
i. FEDERAL Courts— JnBisDioTiON— Commissioner ce Patents. 

Under Aot Gong. Maroh 3, 1875, (18 U. S. St. 470,) as amended by Aot March 8, 

1887, (24 U. S. St. 553,) and by Act Aug. 13, 1888, (25 U. S. St. 434,) which proVida 

that no civil suit shall be brought in the fédéral courts against any person by any 

original process or proceeding in any other district than that whereof he is an in- 

. habitant, the circuit court of New Jersey has no jurisdiction over the commissioner 

' of patents, whose officiai résidence is the District of Columbia. 

In Equity. On bill for injunction. 
Briesen & Knauth, for complainant. 
Edwin H. Brown, for défendant Atha. 

Green, J. This suit is brought under section 4915 of the Revised 

Statutes of the United States, which is as folio ws: 

" Whenever a patent on application is ref used, either by the cominissioiier 
of patents, or by the suprême court of the District of Columbia upon appeal 
from the commissioner, tlie applicant may liave reraedy by bill in equity; and 
the court, having cognizance thereof, on notice to adverse parties, and other 
due proceedings had, may adjudge ttiat such applicant is entitled, according to 
law, to reçoive a patent for his invention, as specified in his claim, or for any 
part thereof, as the facts iû the case may appear. And sucli adjudication, if 
it be in favor of the right of the applicant, shall authorize the commissioner 
to issue such patent on the applicant flllng in the patent-oiflee a copy of the 
adjudication, and otherwise complying with the requirementa of law. In ail 
cases, where there is no opposiug party, a copy of the bill shall be served 
upon the commissioner, and ail the expenses of the proceeding shall be paid 
by the applicant, whether the final décision is in his favor or not." 

The complainant, in his bill of complaint, allèges that he waa the 
first and original inventor of certain iniprovements in ingotmôulds, for 
which he, on the 26th day of August, 1886, made formai application 
for letters patent; that, prior to the date of the filing of his application, 
he constructed a model representing said invention, and in the month of 
July, 1886, he exhibited and explained it to his partner, Benjamin Atha, 
one of the défendants in this cause; that, after seeing said model, and 
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after havîng it explained, Atha, with the intent of defrauding the com- 
plainant, and with the purpose of depriving him of his right to let- 
ters patent for said invention, surreptitiously prepared an application 
for a patent for said invention in his own name, and, by the exercise of 
unusual haste and secreoy, succeeded in filing the same in the patent- 
office on August 23, 1886, three days prior to the application of the 
complainant. Upon the filing of complainant's application, an inter- 
férence between the two applications was declared by the cômmissioner 
of patents, and the usual course of procédure in matters of interférence 
was had. Much testimony was taken, but the défendant Atha succeeded 
in induoing the cômmissioner of patents to adjudge that he, and not the 
compl^in'à4t, was the origina.1 inventer of the improvements involved in 
theissueiû said interférence, and ordered a patent to be issued to him, 
and not to the complainant. The bill prays that the défendant Charles 
E, Mitçhell, cômmissioner pf patents, may be restrained and ènjoined 
from directly or indirecUy issuing, or causing to be issueid, to the said 
défendant Athà,lettérs patent for said improvement in ingot moulds, 
which are in controversy in the said interférence; that Atha may be re- 
strained frpm recfiiving letters patent for the same; and that the côm- 
missioner of patents may be decreed to issue to the complainant letters 
patent foi; tbô invention, oï which he cliftinis to be the true and original 
inventor. The matter now cornes before,the court upon a motion to 
make absolute a temporary restraining order, and for a preliminary in- 
junction against both défendants in ternis pursuant to the prayer of the 
bill. The testimony taken in the interference controversy is to be con- 
sidered testimony in this cause, upon this motion. 

The granting of a preliminary injunction is a matter almost wholly, if 
not enfirely, wifhîn the discrétion of a court of equity. •: It will never bo 
ordered unless from the presisure of a most urgent necessity, and upon 
facts from wbio|> the resulting equity must be as clear as crystal. The 
damage threatened to be done, and which it is legitimate to prevent, 
must be, in an équitable point of view, of an irréparable character. 
Inconvenience, vexation, even serious pecnlniary loss; do not afford jus- 
tification for the exemsieof the power to enjoin,-^ power, as Judge 
'ÈAJjDWï^fîa Bonaparte y. ÊaUroad Oo., Bàldw. 217, emphatically says, 
"the exercise of- which is most délicate,, requiring the greatest délibéra- 
tion and Sound discrétion, and which is most dangerous in a doubtful 
case." In the case now undér considération, it is claimed that the right 
of the cpmprttin!p.nt to this es'pecial relief arises in this manner: Being, 
ûS he asserts, the original inventor of a new and uèéful irnprovement in 
ingot moulds, he exhibited and explained to his partner in business. 
Benjamin Atha,' one of the défendants, a model prepared for the purpose 
ofobtaining letters patent; that Atha, iû fraud of the rights of the com- 
plaîinarit, surreptitiously prepared an application for letters patent cover- 
ing'the èntireiîiventionof the complainant, and,, by the exercise of un- 
WoBted hasté and diligence, succeeded in having it filed three days be- 
fore the complainant liled his application. The two applications were 
practically similar in their elaimS, and.necessarily an interférence was 
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declared. In the cbntroversy which followed, the main issue was the 
priori ty ofthe invention. This issue was decided against the complain- 
ant, and iii favor of défendant Atha, first by the examiner of interfér- 
ences, next by the exàminers in chief, (althoUgh they suggested, as an 
amicable settlement, a joint patent to the complainant and défendant,) 
and lastly by the commissioner ôf patents; and it is chiefly upon the al- 
leged iiûpulsive cause of this last décision that the complainant now ap- 
peals to the court. In his bill of complaint, he charges that the défend- 
ant Atha, by "means of false testimony and misleading stateraents," ia- 
duced the commissioner oî patents to décide that the défendant Atha, 
and not the complainant, was the tirst inventor ofthe said invention, to 
the gréai àhd irréparable damage of the complainant, and thè loss of 
complaihant's rights ip and to said invention, and lettérs patent whiçfi 
might be granted therefor. Parenthetically, it may be remarked thât 
the évidence presented tb this court upon thè hearing of this motion was 
the idientical évidence presented to and passed upon by the exalniners 
and by the commissioner of patents in the interférence controversy, and 
ihat otûy, save an affidavil made since that contèst, and for the purpose 
of this Buit^ by the complainant, in which, inter alia, foUowing the word- 
ing of thé bill of complaint, he déclares— 

"That, upon false testimotiy and représentations and misleading atatemënts 
adduced by the défendant Atha, and ttled in Iii» behalf, the défendant Charles 
E. Mitobéll, Who was then, and now is, the commissioner of patents, was i&- 
duced to décide that the said défendant Atha, and not your orator, was the 
first inyentor of the ipaprovements in interférence." 

It is also noticeable that neither in the bill of complaint, nor in the 
iaffidâvit just quOted from; does the complainant do more than charge, 
in the most gênerai way, false swearing, false représentations, and mis- 
leradihg e^téments. He nowhere condescends to specify or particularize 
the petjiiry or the falsehoodi His allégations are most vagu&. Now, 
it ig a prihciple settled in equity practice that ail the facts and crrcuni- 
standeS'ùpOn which an application for an injunction is founded mnst be 
, carefiilly^ positively, ahd specifically proved. There is a class of cases, 
as, for example, bills cbarging fraud and praying a discovery, where,'in 
the vfery nature of things, positive proof canhot be expected . But thrae 
form the ohly exceptions to the opération of thé principle. Inothér 
cases it ièimperative, and it cannot be contended that this case falls 
■vfrithin thé exception. So that this case now stands bèfore the court 
upon the sàmè, and only the same, évidence, as to priority of invention, 
that bas' already been acted upon by three différent tribunals, each of 
which, practically, reached the same conclusion, and that conclusion 
one adverse to the complainant, -^a conclusion, too, which the complain- 
ant, in effect, admits waâ justified by the évidence; for his allégation is 
not that the commissioner adjtidged without suflBciency of évidence, but 
that the évidence upon which the judgraent was rendered was false and 
misleading; and this charge the complainant purposes and expects to 
sùbstantiate by proof hereafter. I do not think that any case hàs been 
made'bji' the complaitiatit to caU for the interférence by this court îwith 
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the rights of the défendant Atha by preliminary injunction. The most 
that can be said in review of the testimony is, it may be that the com- 
missioner of patents has made a. mistake in awarding priority of inven- 
tion to Atha. At this stage of the controversy, I would be very unwill- 
ing to make even that mild criticism. My first impression of the testi- 
mony submitted would not justify it. But, if it were otherwise, I 
should: adopt, with full concurrenee, the language of Judge Lowell in 
WAippfev. Miner, 15 Fed. Eep. 117: 

"I adherëto the opinion given in Paper Bag Machine Co.v. Crâne, 1 Holmes, 
429, * ■*> * tbatthedecisionofthecommissionerofpatentsis not final, on 
a question of priority of invention, eyen between those who were fully heard 
in the interférence; but his décision has great weight, and it would be highly 
impropef to enjdin the successfui applicant îrom recel ving his patent upou 
the tueiré suggestion that the commissionér waa mistaken." 

Thft tootida for a preliminary injunction against the défendant Benja- 
min Atbais refused, and the reatraining order heretolore granted is dis- 
charged. ; 

NoE can the like motion against the commissionér of patents be granted , 
and for two reason: First, in my opinion, this court can dérive no 
power to enjoin the commissionér from the statute relied upon by com- 
plainant. ; This is purely a statutory proceeding, and the court cannot 
go outside the statute which is the foundation of the action to assume to 
itself powers not found in the purview of the act. The section under 
considération has but a single object, — to provide a way by which an 
unsuccessful applicant for letters Jjatent, notwithstanding the rejection 
of his claimby the commissionér of patents, may obtain them through 
an adjudication, in favor of his right thereto, by a court of equity hav- 
ing cognizance of the subject-matter; and, as the object of the section is 
single, 80 is the power of the court plainly limited under it to the ac- 
~complishment.of that object. The pray^r of a bill of complaint exhib- 
ited to the court under and by virtue of this section would be for a de- 
cree that the complainant has established his right to bave letters patent 
issued to him; So far may the decree of the court go, but no further. 
It may adjudge an issue of the letters, or it may déclare the complain- 
ant to be without right. In either case the power confetred by this sec- 
tion is exhausted. Nowhere can be gathered, either from the words ot 
the section, nor from its spirit and purpose, an intention on the part of 
the national législature to authorize an interférence with the commis- 
sionér of patents, in the performance of his plain duty, by writ of injunc- 
tion. I think this is very manifest; but, were it a matter of doubt, such 
doubt should be resolved against the exercise of so délicate and danger- 
-ous a power upon application for a preliminary injunction. 

Nor does section 4921,. Rev. Sti, afford any aid to the contention of 
the complainant. That section does çonfer upon " courts vested with ju- 
risdiction of cases arising under the patent laws power to grant injunc- 
tions according to the course and principles of courts of equity ; " but the 
exercise of the power is limited to a spécifie purpose, namely, "to pre- 
vent the violation of any rights secuxed by patent." Manifestly the 
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"right" which is thus declared entitled to claim the protection of the 
court is that which is "secured by patent;" not that which may there- 
after be so secured, but that which is secured at the very time the appli- 
cation for protection is made. There is no prêteuse of any such right 
in this case. 

But, if I am wrong in this construction of the sections referred to, 
there yet remains an objection to the granting of this motion against the 
commissioner of patents which is insuperable. It appears that he bas 
not been sefved with process in this action, nor bas any appearance been 
entered for or by him. Has this court obtained any jurisdiction over 
him? I think it has not. By the act of March 3, 1875, (18 U. S. St. 
470,) as amended by the Acts of March 3, 1887, (24 U. S. St. 552,) 
and the act of August 13, 1888, (25 U. S. St. 434,) it is, iiUercdia, pro- 
vided that no civil suit shall be brought before eitherof said courts (cir- 
cuit or district) against any person, by any original process or proceed- 
ing in ariy other district than that whereof he is an inhabitant. T^ere 
is no allégation in the bill of complaint that the commissioner of patents 
is an inhabitant of the district of New Jersey. Such statement would 
be cpntrary to the fact. Officially, he résides at the seat of the national 
governmeut, in the District of Columbia. This, then, is an attempt to 
bring the commissioner of patents within the jurisdiction of the court, 
not by service of process, but by a motion. But a fédéral court acquires 
jurisdiction only by a service of process, or by a voluntary appearance 
of the p3.rty. Hemdon v. Ridgway, 17 How. 424. In this case, nei- 
ther of thèse necessary précèdent conditions appears. Under exactly 
similar circumstances, in a suit brought under this section 4915, the Su- 
prême Court has determined that the circuit court for the district of Ver- 
mont had no jurisdiction over the commissioner. Butterworth v. HiU, 
144 Ù. S. 128, 5 Sup. et. Rep. 796. The restraining order heretofore 
granted against the défendant Charles E. Mitchell, Commissioner of pat- 
ents, is set aside, as improvidently granted, and as to him this bill is 
dismissed for wunt of jurisdiction. 



Smith et ai, v. Pittsbuegh Gas Co. 
(.Circuit Court, W. D. Pmnsylvania. April 19, 1890.) 

1. Patbnt§ iob Inventions— Estent op Claim — Pbiob Statb o» Abt — lunuiN^T- 

INO G-AS. 

Xietters patent No. !iii0,747, granted to Koland H. Smith on November 17, 1885, for 
a process of produclng a fixed compoucd illuminating gas "by heating natural gaa 
to a sufflcient température to décompose and convert a fluid hydrocarbon into a 
&ced gas, and then bringlng such hydrocarbon into contact with the beated naturai 
gas, " in view of the prior state of the art of gas making and the proceedings in the 
patent-offlce, must be confined to a process in which the natural gas is first beated 
to the required degree, and thé fluid hydrocarbon is then brought into contact with 
the natural gas thus heated. 

2. Same— Infbingbmbnt. 

In tbe -process practiced by the défendant, water gas hot from the generator, hj- 
droOiurbop oil and natural gas in its «old state, enter a sub or inixing obamber at 

v.42F.no.2— 10 
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; ' iîhe same tlme, and; theré intermingUn^, the gases and petrolénm vxtpor pass np 
into a superheater, ivliera they are çubj^ted to a second heating, and combined 
nxedly. Seld, that lihis is not an infringement of Smith's patent. 
8. Bamb— AnticipationJ ; , 

Tba patent granted tO As» W. Wilkinson on June 17, 1873, desorsbes' ànd covers 
a process for manufaoturing an illuminating gas by taking "the natural light car- 
bureted hydrogen gas esoapmg In some places from the earth, "and, aftep purifying 
It In the uanalway, p^^ing tha pnriôed gas into and through retdrts kept at or 
, near a cberry-red beat Into wbich a ricb bydrocarbon, suoh as petroleum, is intro- 
diiced. Hela, that Wilkinson's prooess was an anticipation of &ùith's patent. 

4. Bame. ' 

Smith was also anticipated by the process practiced as early aa the year 187S at 
the Bearer Falls Oas- Works. 

ip. Équity. : 

Geor-gre ffardinj and i). F. Patoson, for oomplainant. 

TF. ^aiewieM <fc (Sons, for défendant. , 

AchesoN, J. The bill of complaiht chargea the défendant wîth theîn- 
friné'ètnent of two lettets patent grànted to Roland H. Smith,- — one dated 
November 17, 1885, and huinberèd 330,747, for a "process ofproducing 
illuiàinating' gas;" ànid the other dated May 4, 1886, and numbered 
341,354, issûed upon a,n application made after the gi'atit of the former 
patent, for a "process of mamifacturing gas." Bût the witnessea on both 
sidéa agrée that the tWo patents- cover substantially the -same' process, 
atod as this, undoïtbtedly, is the fact,.in treating the case, attention need 
only be gi\^eiî to the speciûcatioti and claim of the eàrlier patent, No. 
330,747. ■■'■ • •:'!•• ^- 

The declàred object of the invention is to provide for the production 
of an illuminating gà8'"in conjilhtetiod with any suitàble ebriching agent, 
Buchâis the Vàriousfluid'hydï'ôCarbonâj" and it consista', thô spécification 
States, "in an imprdvëd procesd of prbducing illuminating gas byheatiilg 
natural ^3 to a température sufîicieht to décompose fltiid hydrocàrbon, 
formiri'g a Sxëd gas of any désired- illuminating standard." The appàrà- 
tus shown and described consists of ah ordinary béhch of retOrts, the 
several retorts being connected successively by a pipe extending from 
one to another. The first of the lower Une of retorts is connected by a 
supply pipe with the natural gas main, while a pipe enters the top of the 
uppermost retort tp supply it with the fluid hydrocàrbon. The retorts 
being heated, the nâtùtal gas is àdmitted to the fifst retort, and thence 
is passed up,, through the entire séries of retorts until it reaches "the 
proper température to form a fixed gas with the fluid hydrocàrbon sub- 
sequently àdmitted." The fluid hydrocàrbon îs'so àdmitted into the 
uppermost rietort, and from that retort an eduotion pipe leads for the de- 
livery of the résultant gas to the storage tanks, or to the point of con- 
isamption. The patent dbes not specify the degrédiof heat necessary, 
nor indicate what the relative proportions of the natvjrâl gaS and the fluid 
! hydrocàrbon shouldbeVio the pracUcô of the process.,, The claim of the 
patent is in thèse words : 

"Tbe process hereiQi described, of produçing illuminating gas byheating 
saturai gaa to a sufScient température to décompose and couvert a fluid bydro- 
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Carbon intp a flxed gas, and then bring such hydrocarbon into contact with 
the heated natuial gas, whereby a flxed çompound gas of suitable illumin^ting 
propertlesls produced, substantially as spécifled." 

The proofs show that before the date of Smith's invention an appara- 
tiis; designated the"Granger Water-Gas Apparatus," was publicly known 
and in use in the United States, whereby water gas is first produced in 
the usùal way, and then, under the action of high heat, is enrichedby 
the incorporation therewith of the gasified vapor of hydrocarbon pil, or 
petroleum, so as to form a highly iUuminating gas. The apparatus, as 
deseribed by the witnesses, consists of a tall, cylindrical superheater 
filled with brick checker-work, and having at it3 base a hollow mixing 
or subchamber, in the arched cover of which are numerous perforations 
leading into the superheater. An ordinary water-gas generator is con- 
nected with the subchamber by a flue, and directly opposite to the point 
qf entrance of the flue an oil-supply pipe enters the chamber. In the 
opération of the apparatus the generator is charged with coke or anthra- 
cite coai, which is ignited, and by the use of an air-blast is carried up 
to a statç of glowing heat; the products of combustion passing up through 
the superheater, and heating the checker-work to a cherry-red color., The 
blast is then eut off, and, the waste product outlet being closed, steam is 
admitted beneath the incandescent coke or coal, and, passing up through 
the same is converted into a water gas, consisting, as it leaves the bed 
of incandescent carbon, of free hydrogen gas and carbonic oxide gas in 
nearly equal pairts. The water gas, in an intensely heated state, passing 
through the flue into the subchamber, there meets and mixes with the 
incoming oil, which, under strong pressure, enters the chamber in the 
form of a spray or mist, and the mingled gas and oil vapor pass up 
through the heated checker-work of the superheater; and the résultant 
IUuminating gas passes thence through the hydraulic main and purifiers 
to the storage tanks. 

Now, the défendant uses the old Granger apparatus and process, as 
above deseribed, but with this addition, viz. : The défendant bas intro- 
duced a pipe for supplying natural gas to the subchamber; that pipe 
and the oil supply pipe approaching the chamber in converging Unes, 
and their orifices being close together. When the superheater is blown 
up to a cherry-red color, the water gas in its heated state, the spray of 
the hydrocarbon oil, and the natural gas in its cold state, are admitted 
at the same time into the subchamber, and in their mingled condition 
the gases and oil vapor pass up through the superheater. The défend- 
ant has given évidence tending to show that nearly equal parts of water 
gas, petroleum gas, and natural gas enter into the composition of the 
résultant gas. It should hère be mentioned that, in connection with the 
Granger plant, the défendant company manufactures by the old retort 
process common coal gas, which is mixed with the "Granger gas," so 
caUed, in the puriâers and storage tanks, in the proportion of half of 
each in volume. 

The position taken by the plaintiffs is tbat the défendant infringes the 
Smithipaten^n aubjecting the natural gas and the liquid hydrocarbon 
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to the degree of beat stàted, thus uniting them, and that it is immaterial 
that water gas also entera into the resulting fixed compouhd gas. The 
plaintiffs' expert witness, Mr. Coombs, speaking of the Smith patent, dé- 
clares that "the gist qf the invention is coinbiiiing thenatural gas and the 
hydrocarbon while they are in a heated condition;" and the plaintiffs' 
learned counsel contend that Smith's patent, No. 330,747, "covers the 
process of making a fixed compound gas by the union of gases resulting 
from the décomposition of petroleum with natural gas when heated to 
the degree required to décompose the petroleum, regardless of the mode 
or apparatus employed to beat and unité the gases, and regardless of the 
addition ofnon-illuminant water gas to dilute and expand the volume of 
the compound." But, in view of the prior state of the art of gas making, 
and the proceedings in the patent-office, I do not see how it is possible 
to glve to the claim of the patent a construction so broad. It was amat- 
ter of common knowledge among gas manufacturera, long before the date 
of Smith's invention, thât lean gases — that is, gases déficient in car bon 
— côuld be enriched, and their illuminating power increased, by combin- 
ing with them, through the instrumentality of beat, the gases of decora- 
posed hydrocarbons. The proofs hère show several instances of the 
previôus actual practide of such processes in several places in the United 
States, and a numberof prior patents in évidence describeand coversuch 
processes, and show suitable ajiparatus for the work. For examplé, the 
patent granted to Moses W. Kidder on June 12, 1877, shows a process 
for manufacturing illuminating gas consisting — Mrst, in heating bitumin- 
oue coal in a closed distilling chamber sufïiciently to expel the hydro- 
carbon vapors from the coal without decomposing said vapors; and, sec- 
ondly, in introducing a combustible non-luminant gas beneath the coal 
in sàid chamber, and pàssing it upwardly through snch heated coal, 
whereby the nascent hydrocarbon vapors are taken up and lifted out 
from the coal, and the non-luminant gas carburetedj the mixed gas and 
vapors being subsequentîy superheated, and thus permanently combined. 
Kidder's patent covers combustible non-luminant gases generally; but, 
by way of example, the spécification, names water gas, hydrogen gas, 
carbonic oxide gas, and marsh gas. Now, there is a conflict of opinion 
between the witnesses in this case as to whether "marsh gas" and what 
is now known by the tetm "natural gas " are one and the same. But, 
if not absolûtely identical, certainly the différence between them is so 
very slight that it may be safely affirraed that, as respects the process 
by which they may be carbureted, it is an unimportant différence. To 
the suggestion that, at the date of Kidder's patent, no analysis of nat- 
ural gas, so far as appears, had been made to détermine its éléments, it 
can be answered that, at any rate, so soon as itcame into use as a fuel 
and illuminant, it was known to belong to the class of lean gases. 

But Mr. Smith was not the first to show to the public a process for 
combining fixedly, by the agency ot heat, the gases of decomposed hy- 
drocarbons and natural gas, eo nomine. The patent granted to Asa W. 
Wilkinson on June 17, 1873, distinctly sets forth a process for manufact- 
uring an illuminating gas by taking "the natural light carbureted, hydro- 
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gen gaa escaping in some places from the earth,"and, after purifying it, 
passing it through a retort or retorts, heated at or neara cherry red, into 
which petroleum or other rich hydrocarbon is introduced. The claim 
of the patent deservesio be hère quoted at large. 

"A process of manufaeturing a rich and superior illuminating gas by flrst 
producing ordinary illuminating gas froni bltuminous coal, or taking the nat- 
ural liglit carbureted hydrogen gas escaping in some places from the earth, 
Ihen purifying the same by the usual process, and flnally passing the puritied 
gas through a retoit or retorts kept at or near a cherry-red heat, into which 
a rich hydrocarbon, such as petroleum, iiaphtha, oils, resin, &c., is introduced, 
substantially In the manner set forth." 

The défendant cites Wilkinson's patent as anticipatory of the Smith 
invention, and the point will be considered hereafter That patent is 
now reterred to as illustrative, in part, of the prior state of the art; and, 
surely, it évinces, in connection with the other proofs under this head, 
that Smith's patent cannot be construed so broadly as to cover every 
mode whereby a fixed compound illuminating gas is produced by com- 
bining naturàl gas with the gases of fiuid hydrocarbon by means of heat. 

Turning now to the proceedings in the patent officej we find that, in 
view of the several prior patents referred to by the examiner, Smith's 
applicatioa was twice rejected. Upon the first rejection, in a written 
<;ommunication to the commissioner, Mr. Smith called particular atten- 
tion to the fact that bis invention "consists essentially in heating natural 
gas under pressure to a température sufficient to décompose a liquid hy- 
drocarbon, and then decomposing such hydrocarbon by mixing with the 
heated fixed gas while under pressure." And in a further written com- 
munication to the commissioner, upon the second rejection, after stating 
-that in bis case it was plainly set forth that "tlie température should be 
sufBcient to décompose the admingled hydrocarbon so as to form a fixed 
gas," Mr. Smith added this signitic^nt language: 

"In other words, applicant employés the natural gas as a vehicle for con- 
veying the necessary heat to the fluid hydrocarbon, to décompose it. Tbis 
has not been even hinted at in any référence, and, as it forms an essential 
■élément of the présent invention, it is submitted that the case should be al- 
Jowed." 

Then, upon the examiner's calling for "a fuIL and fair acknowledgment 
■of the staite of the art as shown by the références, to distinguish between 
what is old and what is claimed as the improvement," the spécification 
was amended by înserting the following statement of the invention and 
■disclaimer: 

"My invention consists in an improved process of producing illuminating 
gas, by heating natural gas to a température sufficient to décompose tiuid hy- 
-drocarbon, fornaing a fixed gas of any ilesired illuminating standard, as more 
fully hereinafter specified. * * * I am aware that poor gas has been en- 
jiched by passing it directly from the retortS in which it is generated through 
Jiquid hydrocarbon. so as to take up the vapor of the same, and couvert the 
mixed gases and vapor into a flxed gas by re-retorting; also, that natural gas 
ilias been, together with steam, passed through highly-heated carbon, the re- 
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sultantigases being coinbined witJi liquid hydrocarbon, and thé mixed gases 
and, yapor converted into a flxed gaa by Bubjectinjf the same to intense beat; 
and sùçh processes I do uotclaim." , , 

After this amendment, there was an allowance of the patent with the 
claim as hereinbefore quoted. Applying, then, to the Smith patent, the 
principlps of construction laid down by the suprême court in the cases 
of Union MetnUic Cartridge Oo. v. United States Cartridge Co., 112 U. S. 
624, 5 Bup. et. Rep. 475; Sargmt v. Loch Co., 114 U. S. 63, 5 Sup. Ct. 
Eép. 1021; Shepard v. Carrigan, 116 U. S. 593, 6 Sup. Ct. Rep. 493; 
aad SuUer v. i2o6m8on, 119 U. S. 530, 7 Sup. Ct. Rep. 376, — a more 
limited efFect must be given to the claim than the plaintiffs insist on. 
The above citations from Mr. Smitji's written communications to the 
commissioner, upon the faith of which the office acted, cannot now be ex- 
cluded from considération^ They, in efFect, restricted his application 
toa process in which hydrocarbon is decomposed by means of heated 
natural gas, or, as he himself put the case, to a process which employa 
"the natural gas aa a vehide for convéying the necessary beat to the 
hydrocarbon, to décompose it." And;, when we read the claim in con- 
nection with the, amended spécification, it is not difficult to see that it 
is so limtited; for, as there defined, the patented process consists of two 
Bteps,— first, "heating natural gas" sufficiently "to décompose and con- 
vert a fluid hydrocarbon into a fixed gas," and "then bringing such 
hydrocarbpn into contact with the heated natural gas." Now, it seems 
to me clear that the défendant does not practice that process, for tlie 
natural gas enters the mixing or subchamber of the Granger apparatus 
at the defendant's works in its natural, cold state, and, there interming- 
ling with the heated water gas and tiie hydrocarbon oil, the gases ahd 
the petïoleum vapor together pass into the superheater, and up through 
the heated brick çhecker-Work. 

If the foregoing views are correct, the défense of non-infiingement 
must prevail, and hence this opinion might well hère end. But the 
défense of anticipation bas been fully argued by counsel, and it is per- 
haps better that the court pass directly upon it, also. The évidence to 
sustain this défense is the- Wilkinson patent, already referred to, and 
proot by John M. Gritchlow of the alleged prior use at the works of the 
Beaver Fails Gas Company in Beaver county, Pa. Comparing the Wil- 
kinson and Snlith patents, it is quite plàin that the respective processes 
therein described are alike in purpose an<i in the apparatus employed; 
■ that in the practice of each the natural gas is heated, and the iiuid hy- 
drocarbon then brought into contact with it in its heated condition; and 
that the resuit in each case is the same. It is, however, hère worthy 
of note that, while Smith does not mention any spécifie degree of beat, 
Wilkinsbn direôts that the retorts bé kept at or near a cherry-red beat, 
which the plaintiffs' proôfs show is the proper température. The only 
ditferepcé, then, between the two patents, is that Wilkinson provides for 
the purification of the natural gas by the usual process — that is, by 
passing it through lime purifiers — before heating the gas, whereas Smith 
says nothing about its purification. Doubtless Wilkinson supposed that 
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natural gas, like coal gas,^ — to which his patent also applîeg, — contains 
eome împurity which should be eliminated; and in his spécification he 
explains the advantage of purifying the gas, whether natural gas or coial 
gas be under treatment, before it enters the retorts. His language is this: 

"The gas requirea no puriBcation after having left the last retort, and is 
now ready for the holder, thus avoiding the loss in illumination that richgas 
su Sers in passing tbrougb the puriHers." 

Fromthis I think it isevident that Wilkinson did not regard theprevious 
purification of the natural gas as at ail necessary in order to carburet it. It 
might as well be argued that he supposed that the pre-purification of the 
coal gas was necessary before it could be enriched. In nay judgment, 
his patent does not teach , or even intimate, that, in order to carburet natural 
gas, its purification is a prerequisite. Mauifestly the prescribed purifi- 
cation is simply preliminary to the practice of the enriching process de- 
scribed in the patent, and hère in question, and is no part of the process 
itself, Moreover, the uncontradicted évidence — ^coming, too, from the 
plaintiffs' expert — la that the purification of natural gas by the usual 
proççss does not in any wise change the nature of the gas, but simply 
removes any carbonic acid that may be présent; and the witness says: 

"It wfluld leave it in a better condition to combine «yjth the bydrocarbon 
by reason of the removal of the carbonic acid. Except by the removal of the 
carbonic àcid, the gas would be the same." 

But, if previous purification puts-ithe natural gas in a more suitable 
State for coinbining with the fluid hydrocarbon, by what mode of rea- 
soning can the conclusion be reached that the omission, by Smith of sUch 

■ pûriScation involved invention? Again, can it be dbubted that, had 
Wilkinson's process been later than Smith's, it would bave infringed 
Smith's patent? But, if so, being eariier, it anticipated it. Peler» y. 
Manufaduring Go., 129 U. S. 630, 537, 9 Sup. Ct. R«p. 389. 

The enrichment of natural gas, to increase its illuminating power, by 
mixing it, in a heated condition, with petroIeum, was practiced at the 
Works of the Beaver Falls Gas Company in the years 1877 and 1878; 
and the mode of opération is thus described by Mr. Critchlow, whose 
testimony is Uncontradiot«id, and may be accepted as truthful in itsétate- 
ments of fact. The natural gas., as it came from the earth, was con^^eyed 
in a pipe inserted through the lid of the mouth-piece of an ordinary re- 
tort, and delivered at the rear end qf the retort, which was heated to the 
degree common in the distillation of coal, — say from 1 ,800 deg. to 2,100 
deg. From the rear end of the retort the natural gas passed to the for- 
ward end, and thencè ppwardly through a vertical stand-pipe which 
connected the retort with the hydraulic main. The hydrocarbon oil for 

. carbureting the natural gas was introduced into thè stand-pipe, and, 
falling from the point of introduction, met and came in direct contact 
with the ascending bot natural gas, and "was thereby volatilized to a 
large extent," and, mixing with the hot natural gas, was carried to the 
hydraulic main. That part of the oil which was hot immediately so af- 
fected by direct contact with the heated natural gas fell to the. forward 
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end of the retort, and was there "more slowly volatilized" and mîxed 
Tyith the natural gas. The product of this opération was mingled with 
ordinary coal gas, and theadmixture supplied to consumers. This pro- 

; çess was practiced at the Beaver Falls Gas- Works, constantly, for the pe- 
riod of a year or more, and was then discontinued because the resuit was 
unsatisfactory; the compound gas, when any great quantity of oil was 
used, burning with a smoky flame, and the diminution of the quantity 
of oil producing gas of low candie power. Such being the facts, I do 
notsee howit can be denied that the process so practiced at Beaver Falls 
was the same as that described in Smith's patent, and was an anticipa- 
tion. What inore does the patent disclose than was there known and 
pùrsued? As to the proper proportions in the admixture of the natural 
gas and the fluid hydrocarbon, the pateht is silent. It gives no instruc- 
tion whereby the excessive employment of the enrichiug agent may be 
âvdidéd. Nor can the transaction at Béavér Falls bedeemed an unsuc- 
cessfui and abandoned experiment, within the meaning of the patent law. 
An'illuminating compound gas was there adtnally produced, and for a 
long time was extensively used. Thé cessation of the use was not be- 
cause ihë process was inipracticable, but by reason of the unsatisfàc- 
tory nature of the product, in that the compound gas bumed with a 
smoky flame. And hère it must be observed that there is testimony in 
thé case tënding very strongly to show that smokiness is a defect inhér- 
ent in gas produced by combining natural gas and petroleum gas, for the 
rèason tbat natural gâs is déficient in hydrogen. I will not, however, 
discuss that subject. It is enough hère to say that in my opinion the 
défense of anticipation is made out. 

The défendant sets up other défenses, which hâve not been alluded to 
and will not be considered hère, inasmuch as, for the reasons already 

, given, the bill of complaint must be dismissed. Let a decree be drawn 
dismissing the bill, with costs. 



McCoBHiCK Habvestinq Mach. Co. V. MiNNBAPous Harvester 

' WOBKS. . 

CCircuit Court, D. Minnesota. AprU 7, 1890.) 

PATBHra TOB Invbntionb—Peiobitt— Lâches. 

An {(nprovement in grain-binders was conoeired, and orally explained \>y the in- 
ventori in June, 1879, to persons skllled in the opération of harvesters, and their 
construction. Mis devicea were coustruoted and in opération on a machine in the 
barv^t of ItiSO, and a patent was applied for in June, 1881. Complainant's as- 
Bignor'appUed for a patent in April, 1880. Seld, that the flrst inventer did not losa 
his (doiin to piriority by delay. 

In Eqùity. Bill to détermine priority of invention. 
Paricmson & Parkinson, for complainants. 
J, B. Benneti, for défendant. 
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Nelson, J. This is a suit in equity, brought, under section 4915 of 
the Revised Statutes ofthe United States, by the complainant, to whom 
a patent on application was refused by the commissioner of patents, 
praying a decree that he is entitled, according to law, to receive a patent 
for his invention relating to improvements in grain-binders, as specified 
in the following claim: 

"In combi nation with the knotter, a cord-liolder, mounted on a swinging 
frame, pivoted as described, to oppose its weight to the stress of the cord, a 
projecting arm from said frame, and a cam upon a revolving shaffc, adapted 
to force said holder down, after the knotting opération terminâtes." 

The complainant brings the suit as assignée of Charles Jewell, and 
against the défendant, who is the assignée of John F. Appleby. The 
answer dénies that Jewell was the first inventor, and entitled to à patent 
therefor. The cause is put at issue by replication, and the only proofs 
submitted were those taken in the patent-office, during the pendency of 
an interférence between the invention of Jewell, as heretofore set forth 
and claimed, and the second daim of Appleby, which is in the following 
words: 

"In combination with the tyer and cord-holder, mounted on the swinging 
frame, z^, pivoted as described, to oppose its weight against the cord; the 
arm, f^, on said frame, and the cam, f\ on the shaft, /, adapted to control 
the action of the cord-holder, substantially as and for the purpose herelnbe- 
fore described." 

The examiner of interférences, the board of appeals, and the commis- 
sioner or patents adjudged priori ty of invention in favor of Appleby, and 
refused a patent toJewell's assignée. 

Subséquent to the commencement of this suit, a bill in equity was 
filed by the défendant against the complainant in this cause, a patent 
having been issued to it, as assignée of Appleby, embracing the claim 
above set forth; and ail the copies of the patent-office records in the lat- 
ter cause, which are now pending in this court, are stipulated into this 
cause. The application of Jewell was formally filed on the 23d of April, 
1880. The application of Appleby was filed June 29, 1881, and a pat- 
ent was issued, embracing this claim, August 15, 1882. On the testi- 
mony before the patent-office, the examiner and the board of appeals 
promptly decided in favor of Appleby. The commissioner of patents, 
however, expressed grave doubts about the correctness of the award of 
the board of examiners, but refused to overrule it. The claim of Ap- 
pleby to priority rests upon the testimony of Dixon, Carver, and Appleby 
himself. Dixon, who is an expert in patent matters, testifies that Ap- 
pleby explained to. him the invention for which Jewell's assignée now 
asks a patent about the 15th of June, 1879, and that his explanations 
were made in the présence of a grain-binder, and that they were per- 
fectly intelligible to him, and that Appleby pointed ont on the grain- 
binder présent how he would apply the invention; and in fact that the 
«xplanations were made so clear that he or any good mechanic could 
hâve made the device from the descriptions given. He says in his dépo- 
sition, in answer to the second question — 
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"Are y OU acquainted with John F. Appleby, now présent, and aparty to 
this interférence? AnsipsT- TeSf sir. Q. 3. How long hayê you known 
him, and when and where haveyoïi prinelpally met hira? A. I hâve known 
him sinee the fall of 1878. Met him in Piano, Illinois, in 1879 and 1880. 
* *. * Q. 4. What wàs he doing, and what were you doing, when you met 
him in Piano, Illinois? A. He was adapting his blnder to our harvester. I 
was looking after Mr. Deering's business, as I am now. Q. 5. Had you any 
cpnversatlon with Mr. Deering * * * in référence to the device which 
holds the cord below the knot-tying device? If so, state when, A. I had, 
about the 15th of June, 1879. Q. 6. Stàte what the conversation was. A. 
Well, we were trying cord,— différent kinds of cord,— and thëre was one 
kind — 'jute cord,' I thlnk they called it^ — that we coaldn't make work. It 
would pull in two before xt would draw through the disk. Mr. Appleby re- 
Diarked to me that he had a device by which he could float the disk, the 
notohed wheel formingpart of the cord-holding mechanism, and use that cord. 
He went on to explain it to me, and I objected to it on the ground that he 
could not cam it up in correct tiine with the knotter, and would break the 
cord. He èxplained that he had that fixed ail right, as he would eut away the 
oam, and let the cord draw the cord-holder up to the knotter, as the knotter 
required the cord, and only cam it down. I remarked to him that I thought 
that was ail right, and I had no more conversation on that subject with him 
untiH sa w the device." 

JeWell ponceived the invention not earlîer than the time when Brown, 
the blaq^smith, according to the testimony, placed the arm in the blnder 
in September, 1879. Cable testifies that he saw Brown put it in at that 
time. Brown swears he did the work in the summer or fall of 1879, and 
Vati ïassêll ia certain the cord waa riot operated by the depending arm 
àild cam in July, 1879, and that the arm was not on the cord-holder at 
that time. Appleby conoelved the invention as early as June, 1879, as 
àppears from the testimony of Dixon a:nd Carver, which corroborâtes Ap- 
pleby. Shufeldt, employed by the Minneapolis Harvester Works at the 
time Appleby was superintendent, made the pattems of Appleby 's device 
the latter part of July or the Ist of August, 1880. He testifies that 
Appleby took him to a machine (an Appleby binder) that had no swing- 
ing frame upon it, and orally described the device, and pointed out with 
his hand what he wanted put upon the binder, and from that description 
he undérstood how to make the patteins, to apply the device to the ma- 
chine, and how it was to operate. The machine was made as soon as 
the patterris were finished, and was completed not later than August 15, 
1880, ànd was operated in the field the same month. 

The real question is, was the patent-office décision, giving priority to 
Appleby, cotreict; or did the delay of Appleby in putting his device in 
opération in the field, and in filing his application for à patent, deprive 
him of his daim to priority of invention? The true rule is, as between 
two independent inventors, each claiming priority of invention — 

"That if the flrst person to adequately concelve and disclose an invention, 
actuallyredaçesit to practice, and connects his conception and completion by 
sucb dUigënce as his circumstances and the character of his invention admit 
of, his right to a patent cannot be defeated by any amount of diligence in com- 
ing to the patent-office of an inventer whose conception is of later date. " 
Hunter v. Miller, 50 0. G. 1766. 
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He who first conceives and gives expression to the idea of an invention 
in such clear and intelligible manner that a person skilled in the busi- 
ness could construct the thing, is entitled to a patent, provided he uses 
reasonable diligence in perfecting it. Such description or expression of 
the idea may be oral, and need not necessarily be in writing, or accom- 
panied by a drawing, and the right of the first inventor is not lost merely 
by lapse of time between the invention and application for a patent. 
Di^ V. Burnham and Gibbs v. Johnson, Moerell, J. See Laws. Patent 
Dig. 429. Judge Stoey states that rule in Reed v. Outter, 1 Story, 590, 
as follows : 

"He who inventa flrst shall hâve the prier right, if he is using reasonable 
diligence in adapting and perfecting the same, although the second inventor 
has in fact first perfected the saïué, and reduced the aame to practice in a 
positive t'orm." 

And in Hubd v. Dick, 28 Fed. Rep. 140, Judge Shipman, in the case 
under cohsideration by him, where the time during which the inventor 
being chargable with lâches was 19 months, and 10 months elapsed after 
the completion of the machine, and before he applied for a patent, said : 
"I cannot say that there were such lâches as should deprive him of the 
reward which ordinarily attends priori ty of invention." 

I think the testimony also justifies me in saying that Appleby used 
proper diligence during the period between his conception and descrip- 
tion of the machine to Dixon and Carver and the completion of his in- 
vention, when the castings were made from Shufeldt's patterns, and the 
machine put in the field. Appleby was entitled to a 'reasonable time, 
to be judged of according to the circumstances of the èase, in which to 
perfect his invention, and reduce it to practice, without impairing his 
claim to priority. His invention was an important one, and he had a 
machine with it on in the field before the close of the next year's harvest, 
after his description and explanation of his invention to Dixon and Carver. 
He might hâve been more expéditions in having a machine made embody- 
ing his invention, but did he delay for an unreasonable period the prao- 
tical embodiment of his mental conceptions, so as to deprive him of his 
claim of priority? The answer to this question is not free from doubt; 
but, considering the nature of the invention, and also the fact that Ap- 
pleby was engaged in making application for other important improve- 
ments then in use connected with harvester machines, I do not think 
such delay fatal to his claim of priority. A decree will be entered dis- 
missing the bill. 
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ScHUETTE et al. V. Andeeson. 
(Circuit Court, W. D. Pmnsylvania. May 6, 1890.) 

Patents pob Intentions— Novbltt — Inpbinoement — Mantel Fhames. 

Letters patentNo. 889,840, graated Septemtier U, 1888, to Schuette & Co., assignées 
of Eobert B. Thompson, for an improvement in thé construction of mantels, whereby 
one si2e of mantel f rame may be fitted to fire-places of différent sizes, do not dis- 
close an invention of any primary charaoter ; the same gênerai resuit having already 
been achieved. The patentées are to be oonfined to their spécifie form of construc- 
tion; and their rights are not inïringed by mantels made under letters patent No. 
409,596, granted to William Andersen on August 20, 1889. 

In Bquity. 

W. Baàewéll & Sons, for complainants. 

Joseph R. Edson, for défendant. 

AcHEsoN, J. The plaintiffs, to whom, as assignées of Robert B. 
Thompson, the inventor, letters patentNo. 889,340, for an improvement 
in the construction of mantels, were issued on Seplember 11, 1888, sue 
the défendant for the alleged infringement of the same. The declared 
object of the invention is to provide a construction for mantels whereby 
one size of mantel frame may readily and accurately be fitted to fire- 
places of différent sizes; and the spécification thus states what the in- 
vention is: 

"The improvement consists in combining with the friezeand pilasters of the 
mantel frame a lintel, extending below the frieze, and jsmbsextending in- 
ward from the pilasters, the jambs and lintel being connected by a tongue 
and groove slide joint, substantially in tlie manner hereinafter deacribed, and 
as pointed oui iii the claim. " 

Then, after a référence to the accompanying drawings, folio ws this 
particular description: 

"A désignâtes a mantel, which may be constructed, as usual, of wood or 
kindred material, with a more or less ornamental frieze, B, and pilasters, C, 
forming an inclosure whiéh is to be fitted to the flre-place, in front of which 
the mantel is to be arranged. To this end, in ray improvement, a wooden or 
other lintel, D, having a longitudinal groove, D', in its lower edge, is fastened 
along thè back of the frieze, B, with its lower edge extending below the same, 
80 as to make the opening ,the desired height. Jambs,. E, having tongues, F, 
on their upper ends adapted to the groove, D', in the lintel, are then eut ta 
the desired length, and siiitablj' fastened to the backs of the pilasters, C, with 
their tongués, F, resting in the groove, D', and at an equal and such a dis- 
tance from the center line of the flre opening as to make the width of the same 
correspond to that of the flre-place." 

The claim of the patent is in thèse words: 

"A mantel constructed of a frieze, pilasters flxed to opposite ends thereof, 
a lintel secured detachably to the back of the frieze, and projecting below the 
same, and jambs secured detachably to the backs of the pilasters, projecting 
inward beyond the same, and connected by an adjustable slide joint to the dé- 
tachable lintel, substantially as described." 

The "adjustable slide joint" designated in the claim is, of course, tho 
tongue and groove joint to which, as we hâve seen, such prominence is 



SCHUETTB V. ANDEBSON. 167 

g^ven in the spécification, first, in the gênerai statement of the invention, 
thus, "the jambs and lintel being connected by a tongue and groove slide 
joint, substantially in the manner hereinafter described, and as pointed 
ont in the claim," and then in the after and more complète description, 
viz. : 

"* * * Lintel, D, having a loagitudinal groove, D', in its lower edge. 
* * * Jambs, E, having tongues, F, on their upper ends adapted to the 
groove, D', in the lintel, * * * and suitably fastened to the backs of the 
pilasters, C, with their tongues, T, resting in the groove, D'." 

It is needless to state that this joint was old, and commonly used for 
many purposes in carpentry. The word "detachably " found in the 
claim does not elsewhere occur, nor does the spécification contain any 
statement explanatory of the sensé in which the term is used. But Fig, 
2 of the drawings shows that the lintel is fastened to the back of the 
frieze, and the jambs to the backs of the pilasters, by means of screws; 
and, having regard to the avowed object of the invention, it may fairly 
be concluded that by the phrase "secured detachably" is meant by a 
fastening, by screws or otherwise, which admits of the ready removal 
and adjustment of the lintel and jambs without further disturbing the 
mantel frame. 

In behalf of the plaintifis, it is contended with great earnestness that 
the secure union of the non-adjustable parts of the mantel, viz., the 
frieze and pilasters, so as to form a strong, self-sustaining frame-work, 
which will bear transportation and handling, and is not at ail dépendent 
on the jambs and lintel for strength or support, is a distinguishing char- 
acteristio, if not the chief feature, of Thompson's invention. But, cer- 
tainly, this is not to be discerned on the face of the patent. There is 
not a word in the body of the spécification descriptive of the manner in 
which the frieze and pilasters are connected, and ail on that subject we 
learn from the claim is that the pilasters are "fixed to the opposite ends" 
of the frieze. Nor do the drawings show how the frieze is connected 
with the pilasters. But, looking into the spécification, we discover the 
inventer unfolding his invention in this wise: 

"A désignâtes a mantel, which may be constructed, as usual, of wood or 
kindred material, with a more or less ornamental frieze, B, and pilasters, 
C, forming an inclosure which is to be fitted to the ûre-place in front of which 
the mantel is to be arranged. To this end, in my improvement, a wooden or 
other hntel * * * is fastened along the back of the frieze:" 

— and then follows the further description, already quoted, respecting 
the lintel and jambs, and the mode of their adjustment to the fire-place. 
In my judgment, then, the substance of Thompson's invention as dis- 
closed by his spécification is the adjustability of the lintel and jambs 
whereby one size of mantel frame may readily be fitted to fire-places of 
différent sizes. But certain is it that Thompson was not the first to de- 
vise an adjustable mantel. The patent to Thomas Scautlin, No. 245,095, 
dated August 2, 1881, which, it is noticeable,onlyprofessestobe for"im- 
provements" in adjustable mantel-pieces, shows provision — First, for an 
adjustable shelf and outside jambs adapted to fit a variety of sizes of 
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chiïtttiey; and, secondiy^, "adjustable jambs to the fir&-placé opening 
adaptedto increasô or d|iïiinish the size of the fire-place, and fit a variety 
of sizes of grate basketsj" And the patent to Robert H. Gudgeon, No. 
254,§68, dated Marchl4j 1882, shows such a construction of the parts 
constituting the chimney-piece, chimney-piece covering, mantel-board 
and super-mantel, that by sliding one on the other they can be adjusted 
to différent sizes or forms of grates or chimneyopenings"withoutrequiT- 
ing to be spéçially ma'de, and without the assistance of skilled labor to 
fix them." The foHowîng clause of Gadgeon's spécification has spécial 
sïgnificance hère: 

"Tlie jambs, a, a, are provided at their upper ends, where Joined by the 
frieze, With dove-tail grooves, e, e, to reçoive the ends of the frieze, /, f, 
formed with a. dove-tail, ^,,at each end, to fit and slide in the said grooves." 

Again, one of the exhibits in this case, illustrating the prior state of 
the art, is a mantel made in 1880, and a spécimen of others made before 
and Bince, in which the lintel projects below the frieze, and is secured to 
the bàck of the frieze by screws, and the inner jambs, those next the 
fire-place^ are secured by screws to the backs of the pilasters, and project 
inwardly beyond the same. That mantel has also outer grounds or 
jambs running the whole length of the pilasters and frieze, fâstened 
thereto by screws, and binding them together. There is direct testimony 
that those mantels were made and sold as maniels which could be ad- 
justed and fitted to flre^places of différent sizes. 

The mantels complained of as infringing the plaintiffs' patent are made 
under letters patent Nb. 409,596, granted to the défendant on August 
20, 1889. In the construction of thèse mantels thelintel is not attached 
to the baok of the frieze, but its ends are attached to the backs ôf the 
pilasters, and an air space is left between the lintel and frieze, which is 
claimedto bea great advantage; and the mode of Connecting the jambs and 
lintel is this, viz. , the lintel, at each end, on the rear f='de, for the distance 
of about one-third its length from the end, and for someinches upwardly 
from its lower edge, is rabbeted or "halved out," and each jamb, at ita 
upper end and outer side, is correspondingly rabbeted or halved out; and 
thèse reduced parts qf thelintel and jambs are lapped, and, when thus 
fitted, are secured together by wood screws which pass through the jambs 
from the rear side intb the lintel. ~NoW, if it be conceded that the plain- 
tiffs' patent reveals a patentable invention, yet, surely, in view of the 
prior state of the art, it cannot be held to be an invention of any primary 
character. As we hâve seen, the same gênerai resuit had already been 
achieved b}' prior patentées. At the most, Thompson was an improver 
only, and that, too, 'Within narrow limits. The claim of the patent, 
then, is not to be interpreted so as to embrace the improvements of 
others. Railway Co. v. Sayks, 97 ¥. S. 554, 556; Duff v. Pump Co., 
107 U. S. 636, 2 Sup;;Ct. Rep. 487. And, upon the whole, I am of 
opinion that the plaintiffs must be confined to the spécifie form of con- 
struction shown by their patent, and that the défendant does not infringe 
upon their rights. Let a decree be drawn dismissing the bill of com- 
plaint, with Costa. - 
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CEiiXjLoiD Manuf'g Co. V. Eastman Dby Plate & Film Co. 

Samb 0. Eastman Co. 

(Circuit Court, N. D. New York. April 26, 1890.) 

riTBNTS rOB InYBNTIOKS — iNrKINGEMBNT— INTOKOTION. 

A preliminary injunction for infring-ement of letters patent Nos. 269,340, 269,84E(, 
and 269,344, issued to John H. Stevens December 19, 1883, for improvements in the 
manufacture of pyroxyline oompounds, wUl be denied where it appears that de- 
fendants are responsible, and are manufacturing under letters patent No. 417,203, 
granted to Henry M. Reiuhenbach, thln films for photographie purposes used only 
on rolla owned by défendants, and allégea to be patented, and that plalntifts bave 
never manuf actured films in that form or for that parpose. 

Motions for Preliminary Injunctions. 
Frédéric H. Betts, for the motion. 
M. B. PhUipp, opposed. 

CoxE, J. This action is fonncled upon three letters patent, granted 
to John H. Stevens on the 19th day of December, 1882, for improve- 
ments in the manufacture of pyroxyline compounds. They are num- 
bered respectively 269,340, 269,343 and 269,344. No. 269,343 was, 
after litigation, declared valid by this court. (Mvloid Manuf g Co. v. Amer- 
ican Zylonite Co. , 35 Fed. Rep. 301 . The other two hâve not been adjudi- 
cated, but they are for analogous improvements. The principal conten- 
tion hère is upon the question of infringement. The défendants manufact- 
ure a filna for photographie purposes pursuant to the formula of a patent, 
No. 417 ,202 , owned by thera and granted to Henry M. Reichenbaoh. Thèse 
films are very thin, are made in long lengths wound on spools, and are in- 
tended for use in caméras provided with roll-holders. The complainant 
has never made for sale photographie films in this form or adapted to 
this use. It has, therefore, no customers to supply in this particular 
branch of industry. It is entirely clear that an injunction wÛl subject 
the défendants to injury of the most serions character without corre- 
sponding advantage to the complainant. The défendants are not inter- 
fering with çomplainant's market. The films which they manufacture 
hâve no market except as they are used in roll-holders sold by them, 
and prptected, it is alleged, by their patents. Should the défendants 
oease rnaking thèse films the complainant would not be materially ben- 
efited, unless the défendants abandon their défense and take a license 
xmder the patents in suit. That the défendants are amply responsible 
and able to pay any amount which the complainant may recover against 
them is not questioned. If the case were one where the défendants' con- 
duçt is.fjestroying or may destroy complainant 'a business the situation 
would be différent. The complainant may acquire the right to furnish 
thèse films and increase its business to this extent, but there can be no 
great haïdship in holding this right in abeyance during the few months 
that will elapse pending the final hearing. The défendants strenuously 
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maintain that they do not infringe. There is no reason to dispute their 
good- faith in this regard. Their process is covered by a patent and 
their experts are confident that they do not use the Stevens process. 
This important question ought not to be determined on affidavits. The 
présent aspect may be changed when the ex, parte opinions of the affiants 
hâve passed through the alem.bic of a trial and hâve thus been distilled 
and purified. Many théories now advanced may not be able to stand 
the test of cross-examination; It is sufficient that the question of in- 
fringement should not be determined upon affidavits in a case where no 
serious injury will be done by postponing the décision until the final 
hearing. Pire Hose Mànuf'g Co. v. Callahan Co., 41 Ped. Rep. 50; Carey 
v. MiUer, 34 Fed.Rep.392; New York Grape Sugar Co. v . American Grape 
Supar Co., 20 Blatchf. 386, 10 Fed. Rep. 835. The motions are denied. 



The Barratouta.* 

United States v. The Barracouta. 

(District Court,!!. D. New Tork. April 9, 1890.) 

CUSTOMS DUHES— INCOMINO VeSSBLS— OBSTRtrqTING BOAEDINO Ofwoeb. 

Where it was proved that the steam-shlp B., on entering the Bay of New York, 
was slgnaled by the revenue cutter to slacken her speed, in order that a boarding 
offlcer might be put aboard Of her, but that the B. did not slacken her speed, but 
continued to increase the distance bettveeu herself and the cutter, until the latter 
sheered off, and that during this time the master of the B. was on the bridge, it 
was held, on prooeedjngs bi^ought againstthe B. by the government, under sections 
8068, 80â8, Rev. St., that the action of the B. was a hindering and obstruction to the 
boarding ofQcer, within the meanlng of the statute, and that the vessel should be 
flned $350. 

In Admiralty. 

Jesse Johnson, U. S. Dist. Atty. , for libelant. 

Wing, Shoudy <& Putnam and 0. 0. Burlingham, for daîmant. 

Benedict, J. Thiô is a proceeding against the steam-ship Barra- 
couta, taken under the provisions of law contained in sections 3068 and 
3088 of the Revised Statutes. In order to maintain the action it is 
necessary for the goVeïnipent to show that the master of the Barracouta, 
on the day of her arrivai in the Port of New York, in the month of 
September last, obstructed or hindered, or intentionaliy caused an obstruc- 
tion or hindrance to, the custom-house officer in his effort to board the 
steam-ship for the purpose of carrying into efiect the revenue laws of 
the United States. In support of the prosecution the government has 
proved that on the day in question the revenue officers were on board 
of the revenue cutter in the lower bay for the purpose of boarding in- 
coming vessels; the Barracouta, then moving up the bay, being one of 

iReported by Edward G. Benedict, Esq., of the New York bar. 
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them. In order to enable the revenue officer to board the Barracouta, 
it -wad necessary for her to slacken her speed, and she was signaled by 
the cutter to do so. The cutter was at this time proceeding towards 
the Barracouta, for the purpose of putting the officer on board , and her 
character and mission was made évident to those on board the Barra- 
couta. The Barracouta, instead of heeding the signal from the cuttet, 
kept up her speed, and, although repeatedly signaled from the cutter, 
continued to increase the distance between herself and the cutter. Fi- 
nally the cutter, after having followed the steam-ship some tire minutes 
without observing any slackening of the steam-ship's speed, abondoned 
the chase, and turned back to put oiEcers on board other steam-Ships 
below. Thèse facts make a case of hindering and obstruction to the 
. boarding ofiicer, within the meaning of the statute. The statute, how- 
ever, is confined by its terms to the master of the vessel. AccOrdingly 
it became necessary for the governmentto make it appear that the master 
of the Barracouta was in control of her movements at the time when 
she steamed away from the cutter. In behalf of the government 
two witnesses are produced from the cutter, who positively testify thatat 
the time the Barracouta was steaming away from the cutter they saw the 
master of the Barracouta on the bridge of the steamer, looking at the 
cutter as she was pursuing. At this time the pilot, the third officer, 
and a quartermaster were on the bridge of the Barracouta, and the case 
turns upon the question whether the master also was there; The pilot 
is produced as a witness for the steamer. He testifies that he thinks 
the master was net on the bridge at the time; but his manner on the 
stand was not assuring, and his testimony furnishes little satisfactory 
évidence upon the point in issue. The déposition of the master was 
also read in behalf of the steamer. He testifies that he went below to 
a water-closet, and reniained there some 15 minutes after the steamer 
passed the Narrows; and he evidently desires to afFord ground for anin- 
ference tbat he was below at the time when the cutter was in pursuit. But 
the master nowhere states that he was below at the time of the cutter's 
pursuit, and his déposition when examined discloses facts which point 
to the conclusion that he did not leave the bridge to go to the closet until 
after the cutter had abandoned the chase. Moreover, the master, when 
afterwards charged by the commander of the cutter with having steamed 
away from the cutter, made no déniai of the charge, but said nothing, 
leaving it to the pilot to assert that the master was not on the bridge. 
Furthermore, neither the third officer nor the quartermaster, who were 
on the bridge, are called as witnesses, nor is the absence of their testi- 
mony accounted for. This state of the testimony leaves the decided 
weight of the évidence in favor of the assertion of the government that 
the master of the Barracouta was on the bridge of his steamer at the 
time when she steamed away frorii the cutter. The master, if upon the 
bridge, was responsible for the movements of his vessel, and his refusai 
to permit the officer to board her renders his steamer ' liable under the 
statute. Let the steamer be condemned to pay the sum of $250, with 
costs. 

v.42F.no.2— 11 
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' MooBE «t aï. ». The RoBiLANT. 

(CirouU Court, E. D. Louistana. April, 18?0,) 

1. Chabtbe-Paiit7— CoNSTBPOTioN— Lien pou Sottlies. 

"When a oharter-party provides that, for supplies fumished on the order of the 
ffiaster, the charterers snall bave a draft or obligation of the master and a lien on 
tbe ve^sel) and necessary supplies are furnisbed by tbe cbarterers on tbe order of 
the master and the créait of the vessel, the ch^rterers bave a lien on tbe vessel, 
botli Undër the gênerai maritime law and the Gon tract of cbarter. 

2. SAJUJ^rrAOnoir in Pbkbpsam--Waiveb. 

The institution of an action in personam E^gainst tbe agents of tbe vessel is not 
à judiciàl concession tbat tbe vessel is withont llability. 

3. SiMBi-Pï-BADiNO— BviDbïtob. : 

, Admiralty,rule SI provides tbc^ when the answer allèges new facts, thèse sball 
bè'cOnsidéred as denied, and no replication, sball be allowed. Wbere thé obligation 
snëd'iSn was entiered into by the master, and the answer allèges that it is governed 
bytj^e laws of Engiand beoat^e payable there, that tbereunder it isyoid unless 
spëcially authôrized by the 6<c?nërs, and tbat "ho snob autbori^ was obtalned, or 
ev^n AsUèd for, " olaimants oannot object to the introduction of the charter-party 
tQ.prpv^such aathorizat|on^ «yen though no suoh issue was raised by the IlbeL 

In Adiriiralty. Appe^l from district coiirt. 
JE. iW.,.HmUngton, for libelants. 
Jam^ McÇonneU, for çhia^einia. 

PasEd^ç, J. The libelants, in theii; libel and amended libel, propound 
as follpiwe;: ,, 

"Thelibçlant is the owner by purchase qf an obligation for eight hundred 
and twQ I^ounds two shillings apd eight pence executed by tbe master of said 
steam-snip, she being then in a foreign port and destined on a voyage to Liv- 
erpool, dâteil ^t Newport News, June 6, 1888, and payable to the order of 
Barber &;Cô.,flve days after the arrivai of Said vessel at the port of Liver- 
pool, and by àaid firm indorsed in blank, as by said obligation marked <Ex- 
hlbit A,? flled herewith as part-of bis libel; that the said vessel, having, by< 
ipeans oftbe disbnrsements mentioned in said obligations, been fitte^ for sea, 
proceeded to tbe port of tiverpool, where she arrived in safety ; that the 
aforesaid BUtn bas not been paid, in Wbole or in part, to the libelant, orto. 
any one elsé èmpowered to iècteive the sanié in bis behàlf, although payment 
bas oftén bëen rèquested; that the said stëaœ-ship is lying within the port of 
New Orleansi La., and within the jurisdiotion of this honorable court; thaf 
the money adTanced on the obligation sued on was absolutely necessary for 
the yçBse,! to( prosecute her voyage, and the master had no other means of 
raisingfmjds for that pnrpose." 

Exhibit A, attached to the libel, is as foUows: 

"Disbùrsements. (Fortn A.) 

"803— .2--8v : . r June6, 1888. 

"FivedayB aifter arrivai, or npon collection of the freightj if sooner made, 
of the Itjtliai^ 8« S. Eobilant, upder my oommand, at the port of Liverpool, or 
any other plfwe ,at which her voyage may terrjiinate, I promise to pay to the 
ordçr of B^rbeç & Co., the sum of 80S pounds 2 8, In approved bankers' de- 
mand bills pâ Lôndbn, for value receivédi for necessary disbursëmeuts owed 
by hjy vbsaèl at this port, for the payment of which I hereby pledge my vessel 
and her freight, and I hereby assign to the légal holder of this obligation ail 
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my lien and claim against freight, vessel, and owner», with power to take, in 
œy name, any and ail necessary steps to enfonce the same; and my consignées 
at the port of discharge are hereby instrueted to paythis obligation, and to 
deduct tbe amoivnt tliereof from the freight due said vesseL In case of non^ 
payaient, the holder shall also be entitled to the beneQt of ail liens, in law, 
equity, or admiralty, whieh the master or owners of the vessel may be enti- 
tled to, against any part of the cargo or its owners, for freight, compress, or 
other charges on cargo paid by the vessel or master at the port crf loading; 
thisdaim to hâve priority of payment overall others that may be presented 
against the said freight and vessel. My vessel is now lying at the port of 
Newport News, loaded with gen'l cargo, and ready to sail for Liverpool. 
"Signed in triplicate; one being accomplisbed, the others to stand void. 
[Signed] "F. Feluga, Master of the S. S. Bobilant." 

On the reverse side of the said Exhibit A: "[Signed] Barbée & Go." 
The olaimant excepts to the said libd : 

"(1) That the said libel apon its face présenta no valid or légal cause of 
action against the said ste^m-ship. (2) That upon tbe face of the libel and 
exbibits therewith âled, as part thereof, no sufiicient légal showing is made 
to justify or sustain the proceedings and seizure in rem made herein against 
the said steam-ship, and no authorlty tberefor under the law and practice in 
this honorable court in admiralty." 

Thèse exceptions being overrnled, or rather disposed of by an amend" 
ment to the libel, claimant answered the said libel and amended libel 
by reserving the exceptions herein filed, and not waiving the same. He 
dénies that libelants are the owners of the obligation sued on, or hâve 
any légal title thereto. Dénies that it was by meansof the disburse- 
ments naentioned in said obligation that the said vessel was fitted for se^. 
Dénies that the money advanced on the obligation was absolutely neces- 
sary for the vessel to prosecute her voyage, and that the master had no 
other means of raising funds for that purpose. Further answering, says: 

"That on the face of the pleadings there is no sufiicient cause of action 
against said steam-ship to authorize seizure in rem; that, the obligation sued 
on being payable in England, the rights and obligations thereto are governed 
by the laws of the kingdom of Great Britain, according to which a spécial 
authorization from the owners to tlie master of said sliip was necessary before 
such an obligation could be legally made or issued ; that no such authorization 
was ever obtained, or even aâked for, although the respondent, owner of said 
steam-ship, resided then, as now, in England, and could bave been commu- 
nicated with by cable or mail ; that the obligation sued on is not negotiable, 
snd is sued on by libelants to enable Barber & Company to escape the offset 
of a counter-claim for damages; that a joint action was instituted in July, 
1888, in Liverpool, England, by libelants and Barber & Company against 
Allen Bros. & Company and F. Feluga, declaring them to be the real debtors 
of said obligation, and thereby respondent, as owner of said steam-ship, was 
judicially conceded to be without liability for said obligation. " 

The proof shows Allen Bros., agents for owners of the Robilant, char- 
tered the Robilant, May 2, 1888, then at New York, to Messrs. Barber 
& Co., of New York, for a voyage from the port of Newport News, Va., 
to Liverpqolj for a gênerai cargo pf lawful merchandise. The charter pro- 
vided, among other things, as foUows: 
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"Cash for ship's ordioary disbursements at the port of loading to bead- 
vanced to the master by charterers, if desired by the captain, subject to two 
and a balf per cent, commission thereon, and cost of Insurance; but the cap- 
tain to give the uaual draf t, payable flve days af ter arrivai at the port of dis- 
charge, for amount of sucli disbursements^ to the order of the charterers, or 
of any other parties advancing the said money; and the agents, with the con- 
sent of the owners, do hereby authorize the captain to sign such draft, and 
said disbursements and said draft shall be a lien against the vessei and freight, 
taking precedence against ail other daims, except the one for différence in 
freight." 

The proof further shows that, while at Newport News, the cargo of 
the Robilant was danaaged by fire, necessitating unloading and repairing 
to some extent; that, for the costs and disbursements on account of thia 
fire, Barber & Co. advanced the sum of $1,669.91, at the request of the 
captain of the Robilant; that, under the charter-party, Barber & Co. ad- 
vanced, for the benefit of the ship, and to pay its ordinary expenses and 
repairs, consul fées, and pilotage, etc., in order to fit it for the voy- 
age, iûcluding commissions, the sum of $2,180.44, and that Barber & 
Co. presented thèse accounts to the master, includingitemsof $4,090.45, 
clairns for vacant spaces, détention of cattle, and other items; thatthere- 
upon settlement was had belween Barber & Co. and the master, with the 
help of experts, resulting in the foUowing agreement: 

"Newport News, 6th June, 1888. 

"With référence to settlement of account due Barber & Company, charterers 
of the S. S. Eobilant, for disbursements and différence in freight, as per char- 
ter-party, in which certain items mentioned below are clairaed by Barber & 
Company as due to them, aiid are disputed by the captain of said'S. S. Kobi- 
lant, it is hereby agreed, in order to avoid détention, that draft shall be signed 
for amoûnt of account rendered, less said items; and that the said items shall 
be diséussed hereaf ter, and shall be subject to settlement by arbitration, or 
other wise, as may be arrangea between Barber & Company and owners' agents. 
Tiiis agreement is without préjudice to the rights of either party. Items re- 
ferred to: Towages incident to efforts to correct steamer's list, two hundred 
dollars, ($âOO. 00;) breafeihg out and restowing cargo, three hundred and 
sixty and forty-flve hundredths dollars, ($360.46;) claim for vacant spaces 
not available in conséquence of the list, eight hundred and fifty doliars, 
($850.00 J) détention of cattle and expense retaining part of same, estimated, 
twenty-six hundred dollars, ($2,600.00;) surveyors froûi New York, eighty 
dollars,' ($80.00.) 

[Signed] "Baebee & Co. "P. Peluga." 

And .thereupon the draft herein sued upon, for the undisputed items 
of Barber & Cto.'s account, was executed and delivered to Barber & Co. 
The proof further shows that, within three days thereafter, sa;d draft 
was sold to libelants herein at nearly its face value, for cash, and that 
the disbursements made by Barber & Co., which were included in the 
above draft, were necessary and proper for the ship, and were furnished 
at the request of the master. It further appears in évidence that a suit 
was instituted in July, 1888, in Liverpool, England, as claimed in the 
respondents' answer, but that said suit bas been discontinued. 

Gnthis state of the pleadings and évidence, it is difBcult to see why 
abelants are not entitled to a decree. The libel daims a lien for the 
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amount of a draft or obligation, in terms granting a lien, given by the 
master of the Robilant for necessary supplies to the vessel furnished on 
his order in a foreign port. "Where a maritime lien attaches to a ves- 
sel, and her owner gives a draft for the debt, the draft in terms recog- 
nizing, confirming, and continuing the lien, the assignée of the draft and 
claim can enforce the lien against the vessel." The Pride of America, 
19 Fed. Rep. 607. This is fully' sustained by The Woodland, 104 U. S. 
180. See, also, The Serapis, 37 Fed. Rep. 436. The proof shows that 
the supplies were necessary; were furnished in a foreign portion of the 
order of the master, and on the crédit of the ship; further, that they fur- 
nished by the charterers under a charter-party specifically providing that, 
for supplies furnished on the order of the master, the charterers should 
hâve a dràft or obligation of the master, with the lien on the vessel; so 
that, for the supplies in this case, there was a lien on the vessel both un- 
der the gênerai maritime law and under the contract of charter. For the 
maritime lien, see The Orapeshot, 9 Wall. 129; The Lulu, 10 Wall. 192; 
Ï7i.e Patapsco, 13 Wall. 329; The Sovder, 17 Wall. 666. In argument, 
it is contended that no lien resulted for the supplies furnished, because 
the furnishers were the gênerai agents of the ship, and are therefore pre- 
sumed to bave advanced on the crédit of the owners, and not on the 
crédit of the ship. The évidence négatives the fact claimed, and coni' 
pletely rebuts the presumption supposed to follow. 

The exceptions to the libel, as amended, are not well taken. The 
grounds of défense put forward in the answer are either not tenable or 
not sustained by the évidence. If it is conceded that the obligation 
sued on, being payable in England, the rights and obligations thereto 
are governed by the laws of the kingdom of Great Britain, according to 
which a spécial authorization from the owners to the master was neces- 
sary before such an obligation could be legally made and issued, still it 
can bave no effect in this case, because the authority of the owners to 
give the draft in question was specially granted by the charter-party, and 
the action of the master was ratified by the owner claiming part of supplies 
in gênerai average. As a matter of law, the lien for necessary supplies 
furnished a foreign vessel in the ports of the United States is controUed 
in the courts of the United States by the gênerai maritime law, and not 
by the laws of Great Britain. 

It is probable that the obligation sued on is not negotiable, although 
by the terms of the charter-party it was to be. In the case of The Ser- 
apis, supra, Judge Beown décides: "Sach an instrument is only quasi 
negotiable, and is subject to ail equities as respects the ship." As no 
equities are set up against it in this suit, whether the obligation sued on 
is negotiable or not is immaterial. The answer claims that the institu- 
tion of the joint action against the agents of the ship in Liverpool m 
peraonam was a judicial concession that the vessel was without liability. 
This by no means follows. The district court treated the case made in 
the libel as a suit upon a bottomry bond, and it is strongly contended 
in this court by the learned proctor for the claimant that it is only as 
such a suit that it can be now considered. The libel does not desigiiate 
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ordescribe the obligation sued on as a bottomry bond, ^nd the évidence 
offered and considerçd is in accordance with the allégations in the libel. 
As the libel makes a case, it would seem that the libelants are entitled 
to a decree, although they may hâve failed to èstablish the obligation 
^ued on as a valid bottoçiry bond. 

ON APPLICATION FOK BEHEABING. 
(May 13, 1890.) 

P^EDEE, J. The main contention of the proctor for claimants on this 
application for a rehearing is that the charter-party which authorized in 
advançe the making of, the partieular obligation sued on, and provided 
thatjitïie same should b.e a lien on the ship, was not admissible in évi- 
dence Bnder the pleadings. It is difficult to see how this can be claimed, 
when the claimant himself distinctly put at issue the want of authority. 
The answer allèges "that,, the obligation sued on being pa,yable in Eng- 
land, ;the rights and obligations thereto were governed by thé laws of 
the kingdom of Great Britain, according to which a spécial authorization 
by the owners to the uiaster of said ship was necessary before such an 
obligation could be legally made or issued; that no such authorization 
was eve^r obtained, or even asked for." The fifty-first admiralty rule 
provides, among other things, "that, when the défendant in bis answer 
allèges new facts, thèse shaU be considered as denied by the libelant, 
and no replication, gênerai or spécial, shall be allowéd." The ruling in 
the case of The Deronda, (not reported,) decided by this court several 
terms ago, is relied upon as the authority for excluding the charter-party. 
An examination of The Deronda record will show that the évidence ex- 
cluded in that case was in relation to niatters not put at issue by either 
libel or answer, and not referred to in either. In the opinion in this 
case, I did not find it necessary to détermine whether the obligation sued 
on was or was not a valid bottomry bond. The examination that I 
hâve made on this rehearing, however, leads me to the opinion that, if 
necessary in order to.justify the decree already rendered, I could find 
and sustain the same by authority that the obligation sued on was a 
valid bottomry bond. "If it manifestly appear that the wants of the 
ship were supplied in implicit reliance upon a lien for the debt which 
the law of the country would give in the absence of express contract for 
the purpose, a subséquent bond, being but a performance of the original 
intention, wUl be sustained by the English court of admiralty." Macl. 
Shipp, 54, citing TheAkmnder, 1 Dod. 278; The VibUia, 1 W. Rob, 1; 
The Kamak, L. R. 2 Adm. & Ecc. 289. 

The évidence in this case shows that the wants of the ship were sup- 
plied in reliance upon a lien authorized by the owner, and under such 
circumstances that, if furnished by a stranger, the law of the country 
where they were furnished, would give, in the absence of an express con- 
tract for the purpose, a, maritime lien for the amount furnished. Again: 

"The owners' prier consent to the master's hypothecation of the ship is, in 
View of the law, the strongest évidence of the necessity for it; the jealousy of 
the law for their protection is thus allayed ; and its ordinary rule, fitst to com- 
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municate with the owners, or with the owners of the cargo, according as he 
means to hypothecate ship, f reighfc, or cargo, or some or ail of them, when- 
ever the possibility of communicating corresponds with the existing neces- 
sity." Macl. SMpp. 56, citing a long liue of adjudged cases. 

The évidence in this case shows the owners' prier consent to the mas- 
ter's hypothecation; shows the necessity for the supplies, and the mari- 
time risk undertaken. The application for a rehearing is deaied. 



The Stablight. 

Menepee et al. v. The Starught. 

{Circuit Cmirt, N. D. Florlda. Maroh 28, 1890.) 

Bbippiko — Cîhaetbk-Pabtt— Action poe Bbeach. 

Under a charter-party providlng that the shlp should carry "a full cargo of tlm- 
ber, * * • not exceeaing what she can reasonably stow and carry over and 
above her Cabin, orew, and fuel spaces, • • • tïie entlre oarrying capaolty 
• * • to beat the disposai of the cbarterers; • • « oharterers to bave privi- 
lège of shipping a deok-Ioad of timber, provided surveyor permits, " the charterers 
are entitled to damages for refusai to carry a deck-load, those acting as surveyors 
agreeing that the ship was able, wheu the master uses the deck to carry coal for 
the voyage, and there is no évidence of any custom allowing it. 

In Admiralty. On appeal from district court. 
John C. Âvery, for libelants. 
BUrimt (k Blount, for claimants. 

Pardee, J. In July, 1888, the owners of the steam-ship Starlight, 
then at New Orléans, through their duly-authorized agents, entered into 
a charter-party with the libelants for a voyage from Pensacola, Fia., to 
Liverpool, England, to carry for charterers a full and complète cargo of 
timber for the lump sum of £1,750. The charter-party provided that 
the ship should carry "a full and complète cargo, to consist of sawn tim- 
ber and / or deals, and / or boards,at merchants' option, * * * not 
exceeding what she can reasonably stow and carry over and above her 
oabin, crew, and fuel.spaces, tackle, apparel, provisions, and furniture; 
* * * that the entire carrying capacity of the steamer, including aH 
spaces in which steamer may previously hâve carried cargo, to be at the 
disposai of the charterers. * * * Charterers to hâve privilège ofship- 
ping a deck-load of timber, provided surveyor permits." Further, the 
charter provided that, if the vessel should take 1,500 loads cargo or 
more, the charterers would pay a further sum of £50, or in ail a lump 
sum of £1,800; and authorizing the ship to call at any port or ports for 
coal and other supplies. When the ship reported at Pensacola her decks 
were covered with coal said to be required for the voyage to Liverpool. 
The master, however, stated at the quarantine station, when asked why 
he had bis coal on deck, that it was because he did not intend to take 
any deck-load. The charterers requested him to remove the coal, so as 
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to allow 6f a deck-load; and, in default of removing it entirely, to so 
Btôw it as to occupy the least compass, and enable the charterers to us» 
the balance of the deck for a load, — ail of which was declined by the 
master. The surveyors of the port, consisting of port-wardens and pilot 
cominissioners, etc., (there was no certain officer designated as surveyor,) 
agreed, in the main, that the ship could safely carry a deck-load; in 
fact, therô was no dispute as to this proposition, because the master of 
the vessel proposed to and did carry a deck-load of coal. During the 
loading of the ship, one of the hatchways was stowed with timber, but 
the master required the stevedore to take this out, and throw it over- 
board, and refused to permit the use of the hatchways for the stowage 
of cargo. When the vessel was loaded with about 1,250 loads of tim- 
ber, she was declared full, and could stow no more. The évidence is 
contiicting with regard to the nunlber of additional loads that the ship 
would and could hâve carried, had the deck space and hatchways been 
utilized for cargo. The weight of the évidence, as found by the district 
jpdge, was in favor of libelants, and to the effect thât she could hâve 
carried 205 additional loads. In the preliniinary correspondeuce, by 
letter and cable, between the agents of the respective parties, as to the 
chartering of the Starlight, there were représentations made that the ship 
would coa,l at New Orléans, — whether for the voyage was not mentioned; 
but no correspondeuce was had with référence to reserving any other than 
fuel spaces for stowage of coal, and nothing was said as to reserving any 
part of the deck space for any sùch 'purpose. There is some évidence in 
the record tending to show that ships in the lumber trade from Pensacola 
sometimes load with coal for the en tire voyage, and sometimes stop at 
Newport News or Norfolk to coal en route. No custom or usage in regard 
to this coalihg matter, however, is proved in the case; neither is any 
custom or usage proved with regard to stowing fuel on deck. It is a fair 
presumption, from the terms of the charter-party providing for an addi- 
tional lump sum, if the ship would carry over 1,500 loads, that the ship 
was held ont (not warranted) as able to carry on the voyage in the neigh- 
borhood of 1,500 loads, and that the lump sum for freight was fixed with 
référence to such capacity. The contract does provide that ail the cargo 
spaces of the ship, including the deck, in a contingency provided for, 
should be used for cargo. This agreement was violated, to the damage 
of the charterers. The libel is brought in this case to recover the amount 
of such damage. On the showing made, the libelants are entitled to re- 
cover. The évidence being to a great extent conflicting, with a prépon- 
dérance in favor of the libelants as to 205 loads of deficiency, and that 
amount having been found by the district court, I am indisposed to dis- 
turb it; particularly as, from the évidence running through the transcript, 
not necessary to recapitulate, the violation of the charter-party, by re- 
ducing and cutting down cargo space, was intended by the master, pro- 
bably, for the purpose of saving expense of coaling en route, and of mak- 
ing a quicker voyage, to the advantage of owners. A decree will be 
entered to the same effect as that rendered in the district court, with 
costs. • 
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The Natchez. 

Natchez & N. 0. Packet Co. v. Mannheim Ins. Co. Same v. Louis- 
ville Underwriteks. Same v. St. Paul, Pire & Marine Ins. Co. 
Samb v. Dakota Fike & Marine Ins. Co. 

(District Court, M. D. Louiaiana. April 25, 1890.) 

1. Habinb Ihsueanck— Loss— Pbbils ov Riveb. 

A riVer steam-boat ran npon a bar, and, upon being taken off, it was f ound that 
her seams had opened, and that she was leaking badly. To keep her f rom sinking, 
she *as beacbed upon anotber bar. While there the river rose rapidly, and de- 
stroyed the vesael. Held, that she was lest by a péril of the river. 

2. Same— NBàtiGENCB. 

The nlght being dark when the vessel ran upon the flrst bar, and the aot of run- 
nlng her upon the second bar having been done in good faith, to keep her froïn 
sinking, the facts do not show négligence on the part of the master. 
8. Same. 

The f act that help could hâve been obtained after the vessel was grôunded the 
second tllme, and before she was destroyed, does not make the failure to procure 
such help négligence, when it Is not shown that the help wDuld hâve been effectuai. 
or that the master knew of its existence. 
4. Same^Abàndonment. 

Whereinsurers are notifled that a wrecked vessel is afa>andonëd to them, and the 
owners and master believe that the insurers will take possession of her, the fact 
that the master and owners take no f urther steps to save the vessel does not relie*e 
the Insurers from liability ou the poiioy of insuranoe. 
6. Same-^Prbmium Note. 

The fact that part of the Insurance premium has been paid by a note which Is 
overdueahd unpaid at the timeof the loss does notavoid the pollcy, but the amouht 
due on the note should be deducted from the amount of the iuaurance. 

In Admiralty. 

0. B. Sansom, for libelant. 

J. R. Becheith, for défendants. 

BiLLiNGS, J. Thèse suits were by consent tried together. They are 
brought upon policies of insurance upon the steam-boat Natchez, the 
libelant contending that the steam-boat beearae a total loss under the 
policies; and the real question between the parties seems to be whether 
her destruction was under sueh circumstances as to make her a loss un- 
der the policies. The answers in ail the cases are the same, and bésides 
the matters set up with référence to the jurisdiction of this court over 
the causes, and with référence to the service of respondents through th«, 
statutory agent, présent the follovving matters upon the merits: First, 
That the premiums were not paid in cash, but by a promissory note 
which is unpaid and overdue; and that the insurance was, with certain 
exceptions, only against the unavoidable dangers of the river, and against 
fire. Second. That the vessel insured was not seaworthy, in that it was 
not furnished with sufficieht tàckle and appliances, or wif h proper maSter, 
officers, and crew; and was unskillfully and negligently navigated, and 
through unskillfulness and négligence was run upon a sand-bar in the 
Mississippi river, from which she was soon relieved by being backed off, 
and was thereafter, through négligence and unskillfulness, permitted to 
fiU with water, and voluntarily beached or run. agroundj that the vessel 
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was not equipped with pumps and machinery, and, tlirough want of 
ordinary care and skill those appliances which she had were made inef- 
fectuai to keep her afioat; that after the vessel was run ashore her de- 
stïuotion could h,av,e been avoided; that additional pumps could hâve 
been prqduced, but wçre not; that after the vessel was grounded proper 
care was not used to save her, especially the machinery j that proper 
proofs of loss hâve not been presented; that there never was any aban- 
donment. There is àlso a déniai of the value as alleged, viz., $100,000; 
and of the insurable interest of the libelants. It thus appears that, with 
the exception of the exécution of the policy of insararice, ail of the ma- 
terial facts necessary to enable a party to recover upon the policy are put 
at issue by déniai or affirmative avermeuts. 

The facts necessary to be considered are the folio wing: Afi^rmidnight, 
and before dawn, on the morning of January 1, 1889, the Natchez, 
the night being, as some witnesses call, "dàrk," others "misty," 
and pne witness calls "gray," ran upon a bar. By her own efforts, and 
the aid of the steam-tug Sunflower, she was gotten off. She was taken 
ovier to Lake Providence, and it was found that her seams had been 
opened; that she was leaking badly, and was sinking, and in danger of 
càreenihg pver in the deep water at Lake Providence; and, under the 
directions pf the master, Capt. Bowling T. Leathers, the pilot took her 
and beached her upon a bar, which, though there is some testimony as 
to its character for permanence, was, by thero, considered a suitable bar 
for this purpose. The master telegraphed to T. P. Leathers, who pub- 
lished the fact df her disaster in the papers. This brought Capt. Harp- 
ham and Mr. Bailey in the afternoon of the Ist to Capt, Leatliers, who 
was the gênerai manager of the owners of the Natcliez. Capt. T. P, 
Leathers read the dispatch to both of them, and said to Capt. Harpham, 
in efifect, that he abandoned her to the underwriters. He believed Capt. . 
Harpham had, authority to receive ; su,ch abandonment. , According to 
Capt, H^rpham's testimony, he had np such autliprity; but according 
to Mr. Bailey's testipiony, he (Mr. Bailey) had. Capt. T. P. Leathers 
clearly believed he h^d abandoned her, though; Mr. Harpham urged that 
it was the duty of ttie pfficers of the boattodo ail they could to save her. 
Capt. T. P. Leathers gave Capt. Harphani two lettçrs tohis son, they un- 
derstapding ,tbat Capt. Harpham was to start that nîght for the Natchez, 
and. telegraphed to his son, the master, that Harpham would come 
and take custody of, the Natchez, and that the master must aid him. 
Capt, Bowling, T. Leathers received the telegram, and subsequently the 
letters by mail, and An, conséquence discharged thei crew, and waited for 
Capt, i^^rpham, whp, in conséquence of a telegram from the agent of 
the Louisvilie underwriters, did not go. Capt. T. P. Leathers did not 
know that Çapt. Harpham had not gone, and was not in charge of the 
'boaturitil IB'riday night. On Saturday, January 5th, the river had con- 
tinued to nse rapidly,, the Natchez broke open, and became a complète 
wreck. ,NothiRg was saved ^jom the Natchez, e^cçpt some cabin furni- 
ture, which netted but little. Upon thèse facts, iiie conclusidns.pf law 
'.are;, ., ' ., ' 
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1. The steam-boat Natchez was lost by reason of a péril of the river, 
not excepted, and therèfore included in the indemnifying clause of ail 
four policies, viz., grounding or stranding upon a bar of the river. 1 
Pars. Mar. Ins. (Ed. 1868,) pp, 546, 547, and authorities cited in note. 

2. That the vessel was seaworthy; that her niasters, officers, and crew 
were suitable and proper, and as to the pumps, whieh was the point 
to which the évidence and argument were specially directed, that they 
were adéquate. Upon this point the testimony of Wilson Bloodgood, an 
inspecter, who speaks of the Nàtchez as of the date of his inspection, Sep- 
tember 27, 1888, testifies as foUows: 

"She [thé NatchezJ had a very large supply of bilge pumps, [bilge pumps 
meàns pumps used to free the hold of wàter.] She had two attached to the 
'doctor'or pumping engins, [that is a regular supply pump;] the donkey 
pUmp, [that means auxiliary feed pumps;] also pump out of the hold or bilge 
pumps. in addition, she had ten siphons." 

3. As to want of skill and négligence in incurring and causing the 
grounding on the first and on the second bar, The steara-boat, it would 
seem, received great injury, which opcned her seams and caused copions 
leakage by rtinning upon the sand-bar. The night was dark, the gov- 
ernment light was out, and the objects on the shore were but dimly vis- 
ible. The capacity of the master and the pilot is unimpeached, and 
they were reasonably attentive. Therèfore, as matter of évidence, the 
running upon the first sand-bar was not attributable to want of skill or 
care, but to the class of expériences, which, though connected with nav- 
igation, belong to expériences which are termed "inévitable accidents." 
There is testimony pro and con as to the wisdom of running the steam- 
boat or beaching her upon the flat bar at the foot of Stork island. The 
master gave the proper order to the pilot to beach her upon a suitable 
bar. The pilot determined in good faith, and with ail the considération 
which the sinking condition of the vessel allowed, to beach her upon 
this Stork island bar. I think a décision thus reached, even if mis- 
taken, would justify the insured. But it îs not satisfactorily shown that 
it was a mista^e. 

4. The ttiost vigorous défense is made upon the alleged négligence of 
the insured and their master after the beaching upon the Stork island 
bar, and until the complète destruction of the Natchez four or five days 
Bubsequently. There is testimony that beats furnished with pumping 
and workîng apparatus were ât Vicksburg. The rule is correctly urged 
by the proctor for the défendants, that the master was bound to do ail 
he could to relieve and save the insured property. But it is by no 
means certain that the help shown to exist was known to the master, or 
that, if summoned, it would bave been effectuai. In this connection 
should be considered the matter of claimed abandonment. As it is not 
made reasonably certain that any effective aid could hâve been obtained, 
I do not think it necessary to détermine whether there was or not in law 
ah abandonment. As to three of the défendants, the case shows that 
the manager of the insured told the agents of the insurers, one of whom 
had powér to receive an abandonment, that the vessel was abandoned to 
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the underwriters, and believed they were going into possession of her 
through one of the agents; and was suffered by the insurers to continue 
in thaï belief till Friday evening, the evening before her complète phys- 
ical destruction, when evidently nothing could be done to save her. I 
think the responsibility for no further or other efforts having been made 
to save vessel or raachinery was upon the défendants, so far as they were 
represented by their agents, to such an extent as to leave them liable. 
It was possible for them to hâve taken possession. They left the man- 
ager of the plaintiffs, and through him the master, in the belief, the 
former that the insurers had taken, and the latter that they would take, 
possession, and guide the efforts to rescue. The master, under thèse cir- 
çumstances, did what really seemed to him at the time to be wisest and 
most effective. 

Upon thèse facts, I think the liability of the insurers continues. 
Thèse facts, too, render it unnecessary to consider the question of total 
Ipss bythe first grounding. As to the three défendants, if the insurers, 
by their :own conduct, made the acts of the master their own, so far as 
relates to their obligation to indemnify, and if while.a compétent mas- 
ter was thus left in charge of the vessel, and was doing the best be could, 
the vessel beçame an actual total loss, there is no need of considering 
the questions of abandonment or of constructive loss. As to ail the 
défendants, the final loss was physically absolute and total, and for 
this loss, ijpon the facts established, the insurers are liable. The évi- 
dence does not establish that any relief could bave been obtained which 
could hâve prevented the total ultimate destruction. The master, Capt. 
Bovyling T. Leathers, testifies that he had the opinion that nothing could 
hâve been done. With the vessel injured as she was by the first ground- 
ing, the river, ra.pidly rising, and the boat ready to sink from her weak- 
ened and; leaky condition, it is but an unsupported conjecture that a fa- 
vorable rest^ti^ould bave been attàined if the attempt had been made 
tp get : the, wrecking or puniping bpats from Vicksburg. I think, 
therefore, .that the libelant must haye judgment iq each of the four 
cases. The value of the Natchez is shown "to hâve been about $150,000. 
Sbe^CQst, in 1880 or 1881 , $207,000. The amounis insured were as fol- 

By the Louisville Underwriters -' - - -$7,000 

By ,the ^^:mhei(u Insurance Go. - •..'-' - - 5,000 

ByStvPaÙirire and Marine Ins. Ce. -; - .- • - 2,500 

I]îy Dakota JPire apd Marine Ins. Go. - -' -. - 1,500 

' / Making a total inSurance of - - - - $16,000 

-T-Qn.ayalviation of $30,000, the insurance not to exceed $20,000. 
, ,1 think, .therefore, the amount of reeovery should be in each case the 
amoiiRtiîlsured,! e.,as claimed in theseveral libels, with the following 
déductions ap crédits: I think the amount of the premium note in each 
case; sjapi;ld be deducted upon condition that the note be surrendered; 
alspiltjba^ there should in each case be deducted the pyoportionate amount 
cf. the net sum realized from the sale of the çabin outflt, etc. The whole 
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sum was $623.69. The amount insured is, in each case, sobject to a 
further déduction for the amounts paid for a previous partial loss on the 
Same risk and policies as are hère involved. There will be judgment for 
the libelant in each case for the amount insured, less thèse déductions, 
with interest from March 23, 1889, and the matter is referred to Com- 
missioner Loew to make the proper déductions, upon the principles 
above stated. 



■Hkeon V. The Makchioness. 
(.Circuit Court, N. D. Floridu. March 19, 1890.) 

WhABVBS— LlABILlTT FOB WHAKrAOE — MOOBING FOB SaïETT. 

A ship compelled by stress of weather to moor to a wharf for saf ety is not liable 
to a chargé for wharfage where the wharf is a private one, and no ûxed rate of 
charge is in use. 

In Admiralty. On appeal from district court. 40 Fed. Rép. 330. 
John 0. Avery, for libelant. 
. BImmt & Blount, for claimant. 

Paedee, J. The steam-ship Marchioness was at anchor in the port 
of Pensacola, loading with timberj when a severe gale sprung up, which 
oaused her to drag her anchor and drift towards libelant's wharf. When 
near the wharf, about 15 to 20 feet away, with tiniber along-side of her, 
and with two anchors out, she weiit aground. To prevent forging ahead, 
the master put out a side line and chain, and fastened both to a check- 
post on libelant's wharf. This line and chain remained for about an 
hour, when they were taken off. Soon after, the gale having abated, à 
tug towed the Marchioness and tiniber to a safe anchorage. The libel is 
brought in this case to recover wharfage.. To maintain the libel, the 
court must find an implied contract between the libelant and the ship to 
use the wharf, and to pay for such use. Wbether such contract can be 
found dépends upon the character, public or private, of the wharf, for 
what purposes it was built, the use to which it bas been applied, thé 
place where located, the nature of the structure, and the gênerai circum- 
stances of the case. See Dutton v. Strong, 1 Black, 24. If libelant's 
wharf was a public wharf, in the sensé that the owner did not reserve 
exclusive enjoynient, but was under obligation to concède to others the 
privilège of landing their goods or mooring their vessels there upon the 
pay ment of a reasonable compensation as wharfage, and the said wharf was 
sui table for the purpose of mooring vessels, and was held out for public 
use, and was so used, then, as the master and owners of the Marchioness 
voluntarily used the said wharf to moor their ship, it is probable a con- 
tract to pay wharfagti may be inferred. That is to say, if the libelant, 
having a suitable wharf for mooring ships, tendered it to the public, so 
that he may be presumed to bave consented to the mooring of the Mar- 
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chidness, and the Marchioness àccepted aad used such whaïf, an implîed 
contoact to pay wharfage may be presumed. Looking to the évidence in 
the case, we find the following :' Louis Daniel, wharfinger, testifies: "The 
wharf is a private wharf projecting from a lot owned by Dr. Héron." 
Tbelibelant, Héron, testifies: 

"The wharf alluded to Is my property, and private. I never had a steamer 
aloug-side of my wliarf since I bave been a wharf-owner. I hâve, therefore, 
never made any charges. My charges hâve always been for vessels iying 
along-side o£ my wharf for the purpose of discharging ballast, and that by 
spécial rates. I hâve before charged other vessels similar to those of the 
Marchioness; that is, they hâve drifted into wharf, and made fast to same, 
one small vessel, and one mediuniTsized barlj;. One was there a day and a 
part of a day. ïhe other was thère two days. I baye made cliarges for tim- 
ber rafts laying along-side of my wharf, being put there without orders, in 
fair weather. This occurrèd twice." 

This is ail the évidence there is with regard to the public character of 
Kbéiïipt's wharf. It does not appear that any fixed charges or rates were 
had and niaintained for the use df said wharf. It doès not appear that 
the public had a right to use, or did use, the said wharf for the purpose 
of lândin^ goods or mooring ships. Thb Marchioness had no business 
to transact with the libelant. The vessel did not go to the pier for freight, 
nor for mooring purposes. The fact is that the vessel, in an emergency, 
used the wharf for the purpose of putting out a safety line, just as it 
naight iiiave used a pile or checking-pbst. ; The owner of the wharf had 
the fighti 80 far as the évidence shows, to compel the removal of the Unes 
of thë Marchioness, as put there. without authority. DuUon v. Strong, 
mpra. The gênerai scope of the évidence is that the libelant's wharf was 
not intended to be used for the purpose of mooring ships in time of dan- 
ger. Under thèse circumstances, it does not appear that the court ought 
to ûnd an implied contract between the owner of the wharf and the ship 
for the use of the wharf.: Without such contract, as has been said be- 
fore, lihe libel mustiàil. 

I have examined the opinion of the district judge in this cause, (40 
Fed. Rep. 380,) and consider that we differ on the facts, and not the law, 
of the case. Whether the évidence is the same on this hearing as in the 
district court' does not appear. A deoree will be entered diamissing the 
libel, with costs. 
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' Waitshoaie et a?, t;. The Cbaigend. 

[ingiHct Cwirt, D. WasMngKm, W, D. April 38, 1890.) 

J. SBi-MEiri—CONTRAOT— CONSTBUCTION. 

Upôn a tevlew of the testimotiy in this case, the court flnds that the libelanta 
entered into a contract to serve as seamen on board the Britisb ship Craigend fpra 
, deflnlte pérlod, durlng whichtime the vessel was to make one or more voyages 
' v^lthita specifled limits, and to a port of discharge in Europe; and pursuant to sald 
contract they served as seamen on the vessel untll their arrivai at Tacoma, when, 
befofva the expiration of the t^rm of service, the li^elants voluntarily left the ves- 
sel, and'the contract was termiuated by mutn^ consent of the libelanta and the 
'master. '- .■■■',; i; 

5. Samb—Disohaeob^Mutuai. Consent. 

A contract of shlpment, àfter part performance, may bô lawtully àbrogated as 
to the unperf ormed part by mutual consent of the «eamen and maater, and sùch 
bdnsept may be implied frooi the oonduct and actions of the parties. 

6. Bamb-tWaobs. , 

tt a seaman'a contract of séirviée be terininated by mutual consent aftei* pitrt 
performance, a court of àdmiralty vrijlneitherdecree payment of extra lyagesqr 
damages as in case of a wrongful discharge, nor forfelture of the wages earned by 
services rendered pursuatit to the cohtrâoti as' in case of désertion, but wiUttU^w 
wàgea at the rate âxedby the contrat for the tiloeofaotUal service. ■:,, . 
ISyllabua byOïeCiyuai.) 

In Admiralty. 

Tayhr & Sammond, ÎQilihelmis. 

Effinger & Abbott, foi clàima,nt. , 

Hanfoed, J. The libelants, fifteen in number, set forth and^hctwin 
their ^bel that they severally signed sbjpping articles by which they 
agreedto serve, sottie as ahle seamen, and the otbers as ordinary seamen, 
in the Britisb ship Craigeûd, for a peripd not to exceed two ye^i^a, and 
duringthat period to make one or more voyages within specified limits, 
the service to end at any port or place in the United Kingdpm or the 
continent of Europe, at the magter's, option, for Tvhich they/were. to re- 
çoive wages at a fixed rate per month. This is an entire contract, and 
I consider it to be valid, notwithstapding the objections urged by çonnsel 
for the libelants on account of indeflnitenesa in description of the voy- 
ages to be made during the term of service. Under this contract, some 
of the libelants served as seamen on the passp,ge of the CraigenJ from 
Cardiff toi Montevideo, where the ,others were shipped; and they ail so 
served on the passage from the latter place td Tacoma, at whiçh they 
ail left the vessel. The suit is brought to recover wages, at, the rate 
specified in the shipping articles, for the time e^ch man, actually served, 
after deducting advances and paymenta admitted to hâve beenreceived; 
and also three months' extra wages asdapiages fpr breach of the contract 
on the part of the master, in wrongftilly preveuting the libelants, as they 
allège, from returning, after a temporary and lawful absence from the 
vessel at Tacoma, and completing performance of their contract., The 
answer <^nies the all^ed wrongfulactsof the master, and cha,rges the 
libelantS! with having unjustifiably deserted the vessel, for which a içr- 
feiture of ail wages is claimed, , . 
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Prom the évidence, it is plainly apparent to me that the master and 
the libelants are about equally in fault and blameWorthy for the termi- 
nation of this contract. The important facts leading me to this conclu- 
sion, as disclosed in the évidence, are, in brief, as follows: The Craig- 
end, on her way to Tacoma, called and anchored at Port Townsend; and 
while;3he was at anchor there the second boatswain becariie violent and 
abusive towards the crew. After making a violent and unprovoked as- 
sault upon one man, and atriking him a heavy blow upon the head with 
a stick of cord-wood, and making threatening démonstrations towards 
anoth,er with a razor, and atriking another with a broken oat, he armed 
himself with a hatchet, and threatened to use it indiscriminately in cut- 
ting down every member of the crew whom he should come in reach of. 
This misconduct of the second boatswain was by the libelants properly 
reported to the master, who utterly failed to do his duty by punishing 
, this petty ofBcer for his very grave offense, or in any way assuring the 
crew of protection from Bijch acts of abuse. The libelants at the same 
time committeçl.a wrohg in, declaring tha,t they would not thefeafter do 
any work in the ship, exoept what should be necessary in actual navi- 
gation, unless the second boatswain should be either kept locked up, if 
he remained on board, or discharged and sent ashore. There is a con- 
flict in the testimony as to whether the libelants did or did not at this 
tiiiie ask permission to go ashore for thè purpose of cbmplaining to the 
British consul, and whether the master did or did not refusé them such 
permission. This conflict of testimony relates to a question which is 
toaterial only as to the claim of libelants to extra wages. They make 
the chargé, and thereîore the ontts probandi is on them to prove it; and, 
as I do not find any decided prépondérance of the évidence in their favor, 
I cannot sây as a fact that the master did violate his contract with them, 
and offend against the laws of his country, by refusing them an inter- 
.view with the British consul at Port Townsend. 

After ahchoringat Tacoma the libelants refused to perform their duties 
until they should first be permitted to make a complaint to the British 
consul; and, upon being informed that there was no consul at Tacoma, 
they demanded to go ashore for the purpose of consultiug a justice of 
the peace. ' It was unnecessary and unreasonable for them to leave the 
ship in a body ; but the master gave his consent to their going after they, 
àt his request, hung an anchor over the bow, in readiness to be dropped 
if thè ship's safety should require it. The master not only consented to 
their leaving the vessel, but he also gave them forty-eight hours as the limit 
of time during which they eould remain absent; and by his direction they 
were taken ashore in a boat' belonging to the ship. He gave them no 
money for any expenses they might haveto incur, and made no arrange- 
ments whatever to enablé them to return to the ship, which was anchored 
a distance of three-fourths ofra mile from shore. On shore the men 
made no attempt to execiite their purpose of Consulting a justice of 
the peace; but, after wandering over the town for some time, they 
begged a postage-stamp, having no tnôney to buy one, and used it ta 
send a letter to the British consul at Port Townsend. They next mada 
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the acquaintance of Mr. Moore, who provided them with their meals and 
lodging for the next day or two, and with small sums of spending money, 
and also provided a beat and secured a lawyer to go on board the vessel 
the evening of the very day the libelants came ashore for the purpose of 
trying to make a settlement with the master for the wages. What Mr. 
Moore did for the comfort of thèse men was not done from disinterested 
motives. . To use his own expression, he "was not doing it for fun," 
It is apparent from his rapid movements in taking a lawyer on board 
the vessel to coUect the wages, and ail the circumstances of his connection 
with this case, that he is_ one of the land-sharks of a seaport town who 
prey upon sailors. Mr. Moore has testified as a witness in the case, 
being called by claimant. In his testimony, he claims that the libelants 
consulted with the lawyer before he went to the vessel, and authorized 
him to proceed to collect their wages. In this he is contradicted by the 
libelants, and also by the lawyer, Mr. Léo, who was called as a witness. 
His testimony is to the efifect that he had no conversation with the 
men, but he thinks they knew of his employaient, and the object of it, 
from beiiig informed in regard to it by Mr. Moore. He impressed me 
as being a candid witness, and I crédit his statement as being true; but 
I think very little time was lostin consulting with the libelants, or mak- 
ing explanations to them, by any one. In the interview between Mr. 
Léo and the master, the latter, after learning that the call upon him was 
to Collect the wages of the libelants, and while he must hâve supposed 
Léo tobe authorized to representthem, declared that he would not again 
receive them on the vessel. This was long before their leave of absence 
had expired, and before the men had done anything to furnish a pretext 
for a charge of désertion against them, or justify their discharge. I re- 
gard this déclaration of the master to Léo, that he would not take the 
men back in the ship, as important only as showing an intent in the 
mind of the master to get rid of this crew. I would probably regard it 
as an actual discharge of the men from the service of the ship if it had 
been made to the men directly, or to one authorized to represent them; 
but, as the libelants ail deny having commissioned Mr. Léo to go to the 
master as their agent or attorney, I cannot give it any greater efifect than 
a remark or déclaration made to any stranger. 

It was mid-day, on a Saturday, when the men left the ship. On the 
next Monday morning, iand before expiration of their leave of absence, 
they went as near as they could go to the ship, and attempted to 
bail her, to call a beat ashore, so they could go on board, and résume 
their duties; but Mr. Moore appeared and objected, on the ground that, 
if they went on board without him, he would not be able to collect their 
wages, and would lose what he had invested, as well as the profits he 
had hoped to realize, and the men suffered him to lead them away, and 
for a time desisted from their efforts to return to the ship. Later, and 
yet before the expiration of their 48 hours' leave of absence, they saw 
the captain come ashore, and endeavored to speak to him; and he saw 
them, and knew that they were endeavoring to get within speaking 
distance, but he evaded them by dodging into a private office, and re- 
v.42F.no.2— 12 
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maihing there a long tîme, while he knew that they were respectfully 
lyaiting outside. The libelants did not return to the.v^ssel, and hâve 
never made any: other attempt to do so thafU wbat I bave meationed. 
Severai days after thelr attempt to speak to the captain, they sent a man 
to hîm to request permission to reniove their clothing and effects from 
the vessel, which request was readily and unconditionally granted; and 
they then voluntarily; went on board and brought away aÛ their belong- 
inga, This was done while the vessel -was lying mporedto the dock, and 
while the master was on deck, but ino remarks were, passed between him 
and the men. The master, in his testimony, atternpts to account for 
bis peculiar conduct in eluding the libelantï when they tried, to speak 
to him on Monday morning, when their purpose was merely to ask to 
hâve the; sliip's beat to take them on board again, and also for his fail- 
ure to speak to them when they came on board to remove their effects, 
by pretending that he was in fear of being ill-treat^d by thèse men, I 
■Was astounded to read in the déposition of the master of an flnglish ship 
such a déclaration as is contained in: that of Capt. Hamilton, on Sle in 
this casey inwhich he says, "I was a bit scared," especially so as there 
is absolutely nothing in the évidence ^to afford the sljghtest ground for 
him at that time to hâve regarded thèse men, or eitljier of them, as being 
dangerous. The reaaons he states fpr his timidne^s are that he had 
heard of threats being made by the flaep, and that they, had used vio- 
lence towards a man whom he bad;employed aa a watchman on the ship; 
but it is clear, from the évidence, that the threa,ts, if any, were not 
madey and the difficulty with the watchman did not pcçur, until after 
the time ôf the captain's jstrange conduct. I entirely discrédit this part 
of the captain's évidence. I donot believe that hé was ever afraid qf 
this crew. He has been master of vessels for fourteen years. This is 
sufi&oient to prove that he could not haye been frigbtened so easily as he 
prétends to hâve been; for, withoutpersoiial courage, he would not wish 
to dévote his life to a profession exposing him to almost constant danger, 
and,.ifhe would, he could not .maintain the position of a conimander. 
I believe that his motive for the actions I haye commented on was not 
fear, but rather a wish to avoid meeting the men, and thus escape the ne- 
cessity of either assisting them to return to the ship, or çonsenting to bave 
them? quit; the service, and that it was his désire that they should désert, 
so that their wages might be forfeited. The master, did not prevent . the 
libelants from returning to the vessel, nor use any force whatever to pre- 
vent them from fulfilUng their contract; and lam satisfied that if they 
had retumed to the vessel, and ofifered to résume their stations as sea- 
men,: he would hâve placed no obstacles in their way. The libelants 
claim, hpwever that, because they had no money to hire a boat, they 
were not;able to return; to the vessel, but the évidence shows that they 
hâve managed to live. in Tacoma very well to the présent tinje without 
doing any work; and I.am satisfied that they ^re shrewd enough, and 
deterrhined enough, to hâve found a way of returning to the vessel, if 
;they wished to do so. 

; From coiîsideration of ail the facts and circumstances in the case, and 
especially the voluntary removal of their effects ^rom the vessel by the 
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libelants, and the master's consent thereto^ eo freely given, it is plain 
that the contract of service on the part of the libelanta was, by the mut- 
ual consent of the libelants and the master, terminated from the time 
the libelants left the vessel, on the 25th day oi January, 1890. The 
parties had a right thus to temiinate the contract by mutual consent; 
and, although such consent was not actually expressed in words, it may 
be implied from the conduct and actions of the parties above narrated. 
The contract having been partly performed, and then abrogated as to the 
part not performed by mutual consent, I hold that the libelants are not 
entitled to recover any sum whatever as damages or as extra wages, as 
they would be if the master had discharged them before the termination 
of the period or voyage for which they had shipped, but are entitled to 
reçoive their wages, at the tete specified in the shipping articles, for the 
time dnring which they actually served, after deducting the sums ad- 
vanced, and for which they were chargeable for articles furnished from 
the shipîs slop-chest. The fnaster having voluntarily consented to their 
leaving the vessel, he cannot rightfully be allowed to charge them as de- 
serters, nor clàim a forfeiture of their wages earned by actual service. 
I make an»texception as to Lawrence Siiva, Antonio Pedro, and Antonio 
Fortes, as to the rate of wages to be allowed them, on the ground that 
they shipped at Montevideo as able seamen, but were incapable of per- 
forming the duties of able seamen. Therefore, instead of allowing them 
wages at the rate specified in their contract of shipping, they will only 
be allowed wages at the rate of $15 per month, which sum seems to me 
to be in proportion to the value of their services. A decree will be en- 
tered in favor of the libelants for the amount of wages during the time 
of their service as alleged in the libel, less the amounts which in the libel 
they admit, as crédits proper to be allowed the ship. 



The Lillib.* 

Crosby «. The Lillie et al. 
Circuit Court, S. D. Aldbama. April 21, 1890. 

Al>MIHAt,TT-»-APFBAl/T-C08TS— PkOOTOB'S DoGKBT PBB. 

Ab an appeai in admiralty suspends the original decree, and there is no final 
hearingnntilthatin the appellate. court, the proctor's do«ket fee of $20, allowed 
(Rev. St S 634:) on final hearing in admiralty, accrues in case of appeai only in the 
circuit court, and should be charged but once. 

In Admiralty. On motion to retax oosts. 
W. Ë. Rkkardaon, for the motion. 
W. D. MeKindry, contra. 

iReported by Peter J. Hamilton, of the Mobile, Ala., bar 
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TouLMiN, J. The libelant obtained a decree in the district court, 
which was appealed from by the claimants. On appeal the circuit 
court also rendered a decree in favor of libelant, and the appellants 
were taxed with ail costs. The clerk taxed against appellants three 
ptoctor's fées, aggregating $45. Among them were two docket fées 
of $20 each, one of which was taxed as part of the costs in each of 
said courts, and the fée of $5 was taxed under section 824, Rev. St., 
for services rendered in the case in renioving the same by appeal 
from the district court to this court. Appellants now move the court to 
retax the costs to the extent of the docket fee of $20, taxed as part of the 
costs in the district court, onthe ground that it is illégal and unauthor- 
ized. Section 824, Rev. St., provides that there shall be taxed and al- 
lowed to proctors, on a final hearing in admiralty, a docket fee of $20, 
and the question now presented for décision is, were there two final 
heaiçings in this case, or what is the final hearing? An appeal in admi- 
ralty suspends and vacates the decree appealed from, and the decree is 
not final until the casé is heard and decided in the appellate court, and 
there îs no final hearing until there is a final decree. Ben. Adm. § 590; 
2 Conk. Adm. 385, 394; Hen. Adm, § 138; U. S. v. Prestm, 3 Pet. 
57; The iMcUle, 19 Wall. 73. The statute provides that the proctor shall 
be allbwed a docket fee "on final hearing," and it is held that final hear- 
ing is the last hearing, in admiralty cases, when the case is finally heard 
as to costs. Goodyedr v. Sawyer, 17 Fed. Rep. 7, 8. The court says 
that the docket fee is gênerai, and it is taxable on the final hearing in 
favor of the proctor of the prevailing party as a lump sum for ail the 
services in a case. There bas been but one "final hearing" in this case. 
There is but one final decree, and that is the decree rendered on appeal in 
this court, the decree in the district court being superseded and vacated by 
the appeal. My opinion, therefore, is that there can be but one docket 
fee of $20 allowed, — the docket fee taxed as part of the costs in this 
court. The motion to retax the costs is granted. 



The Tolchester. 

(District Court, D. Maryland. February 5, 1890.) 

SHIPPING— LiMITING LiABILITT— SulT BeGUN IN StATE COURT— JuKISDICTIOÎI. 

, Ina.case qf .applicatiop for limltatioti of liability of thebwnera of a steam*boat 
who had been sued in the state courts in^ctiouB glven bytbe statute of Maryland 
fôr loèa of life arlsing oùt of a coUislou in the harbor of BaHimore, held, that 
àfter thé-Bteamer had been appraised, and stipulation given in the district court for 
the payment iuto court of the amount of thé appraisementwhen ordered,the réduc- 
tion of the amounts sued for in the state courts so as to reduce the aggregate of the 
amounts claimed in those suits below the amount of the appraisement and stipula- 
tion oould not take away the iùrisdictioh of the district court, even conceding tSiat 
the claims so reduced were ail that the owners of the steam-boat could be made lia- 
ble for. . 

Same— Torts Committed on Navioablb Waters — Highwats — Jubisdiotion or Ped- 

EUAL, CODBT. 

Held, further, that, as the liability of the owners of the steam-boat arose out of a 
maritime tort committed on water which was a navigable highway of commerce, 
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the district court had jurlsdlction of it in admiralty, and that the rule oX limitation 
of the Uability of the owners of tlie steam-boat with respect to such a tort was a 
rule of admiralty procédure presoribed by oongress, the power to enact whioh was 
not necessarily referable to tne commercial clause of the constitution, and there- 
fore the faot that the vessel was oustomarily employed solely in Maryland waterg, 
and not in foreign or Interstate commerce, was immateriaU 

8. Same— Allowance op Sotts in State Coubt. 

Seld, further, that af ter the stipulation was given the court had in its posses- 
sion a fund to whioh, under the rule of procédure enacted by congress, ail claims 
were transferred, and proceedings against the owners were f orbid'den ; that there- 
fore the court had no discrétion to allow the suits in the state courts to go on for 
the purpose of ascertaining the amount of damages, even though the plaintifEs In 
those suits might hâve reason to anticipate difficulty in assertinp: in the district 
court the rlght of action given by the state statu te for the loss and mjury sustained 
by them by reason of the death of the perdons drowned in the collision. 

i. Same — Injusctiom. 

Held, further, that the district court, having in its oontrol the only f nnd to whioh 
claimants hâve a right to resort for payment of their claims, and being the only 
court compétent to administer the admiralty rule for the limitation of the Ua- 
bility of the owners of the vessel, it has the authority and jurisdiction, in order to 
prevent that administration and its decree f rom being nugatory, to issue an order 
restraining the further prosecution of the suits in the state courts. 

4.SyUabus by fhe Court.) 

In Admiralty. 

John H. Thomas and H. V. D. John», for libelant. 

Albert RUchie, for respondents. 

MoKEis, J. This proceeding was begun by the Tolchester Excursion 
Company, of Baltimore city, a Maryland corporation, whichfiled itslibel 
for a limitation of liability on the 30th December, 1889, alleging that 
it was the owner of the steamer Tolchester on the night of 28th July, 
1889, when a collision occurred between that steamer and a small sail- 
boat in the harbor of Baltimore. The libel further allèges that suits 
hâve been instituted in the state courts of Baltimore city against said 
«ompany by persons claiming to havC; suffered loss and damage bysaid 
■collision, for an amount in the aggregate exceeding the value of the 
;Steamer and ber pendiug freight. The company, in its libel, denied its 
liability for any damage resulting from the collision, desiring to contest 
its liability therefor, and also, if liable, prayed to hâve the benefit of a 
limitation of its liability, setting out the facts and circurastances on 
which it relies, and praying for an order for the appraisement of the 
steamer and freight, and to be allowed to give a stipulation with sureties 
for the paynient thereof into court when ordered, and for a moni- 
tion warning ail persons having claims arising out of the collision to 
présent the same, and for an order restraining the, further prosecution 
of ail suits against the company in respect of ail such claims. On Jan- 
uary 3, 1890, the court ordered the appraisement to^e made; and on 
Jauuary 7th stipulation for $23,150, the amount of the appraised value 
of the vessel and freight, was given and filed in court. On the 13th 
of January, it was ordered that notice should be served on the parties 
who had instituted suits, to show cause why the monition and injunc- 
iion prayed for, in the libel should not be granted, and why they should 
:not be restrained from prosecuting their; suits in the state courts. 
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The parties upon whom this nqtice was served are now opposing the 
granting of the prayer of- libelant's pétition, and for cause they show: (1) 
That the collision obcurred in the hatbor of Baltimore, within the limits of 
the city , and , as respondents contend, was caused by the wrongful act and 
neglect of libelant and ils ofBcers and agents; that the persons who were 
in the small sail-boat at the time of the collision were Mary Kolb, John 
Pietz, Annie Kolb, Louis A. Deering, and Mary Weiner, and that the 
ownerof the boat was ï'rederick ïsaàcson; that the suits instituted are 
for the damage to the sail-boat, and for the personal injuries received 
by Annie Kolb and Louis A. Deering, and also suits under the statute 
of Maryland for the death of Mary Kolb and John Pietz, who were 
dro#néd, and a suit by the father of Annie Kolb for loss of her services, 
and that Mary Weiner, whlo was drowhed, left no one living who, under 
the ]\ïary]and statute, would be entitléd to bring suit for her death. 
And the respondents allège that thèse ^uits embrace every claim which 
could possibly arise from the collision against the steamer or her ownera. 
They allège that while it was true, when the libel was filed, that the 
amounts claimed as damages in the suits in the state courts exceeded the 
amount for which the steamer and her freight has been appraised , since the 
appraisement and the stipulation therefor was filed in this court the 
amounts claimed in the suits in the state courts was on January 16th re- 
ducedjSO that now the aggregate amount claimed is only $22,000, which ia 
lesë* than the appraised value of the intérest of libelant in the steamer 
and frèight, and that therefore the libelant is not entitléd to proceed to 
limit its liability. (2) They further show that the steamer was employed 
exclusively as an excursion steamer, in the internai commerce of Mary- 
land, atid therefore the libelant is not entitléd to a limitation of its lia- 
bility. (3) They furthér show that, in viewof the doubtwhetherclaima 
for daniages arising from dèath by négligence given by the state statute 
can be made the basis of a suit in the tidm^iralty, this court should refrain 
from interférence until it shall appéar that the libélarlt cànnot be pro- 
tected by pleading the défense of limited liability in the state court. , 

1. The first objectiën to the jurisdictibn of this court is that the aggre- 
gate of the daims for which suit càn be brought, conceding that it is a 
fact thàt there is no one living who is etititled, under the state statute, 
to sue for the death of Mary Weiner, does not, as now reduced, exceed 
the value of the steamer and freight. In our opinion, this question ia to 
be detérmined by the jnfisdictional facls as they existed at the time 
when the court assumed jurisdiction. It may, perhaps, be conceded 
that the libelants' proceeding, in its inception, was ex parte, and that up 
to the time of filing the stipulation the court had nothing upon which 
it could act, and Ihat the libelant might, as of course, hâve dismissed 
its libel; but, after thé stipiilatioh was filed, there was placed under the 
court's cbntrôl a fund foi- distribution in which ail parties interested are 
entitléd to share; That fuiid could not be withdrawn without the con- 
sent of ail interested; and whether or not the court iis eûtitled to retain 
that fund, and to exercise the jurisdiction invoked, must be detérmined 
by the fàcts éxisting at the time it was pldced in thé court's control. If 
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at that time the eourt's jurisdiction was properly inyoked, and it vvas 
Ihen the duty of the court to keep it, and adjudicate ail the questions as 
to its distribution, it does not seem possible that the jurisdiction could 
be divested by the subséquent réduction of the damages claimed in the 
suits in the state courts. The libelant had acquired a right to havethis 
court proceed with the case, and this court cannot now refuse to do so. 
Coohe V. U. S.,2 Wall, 218; MoUan v. Torrance, 9 Wheat. 537. 

2. The jurisdiction of this court and the applicability of the act of 
congréss is disputed upbn the contention that the only power of congress 
to pass the limited liability act is derived from the commerical clause of 
the constitution, which is limited to commerce with foreign nations and 
aiiiong the several states. The Tolchester is a large steamer, enroUed 
and licensed under the laws of the United States for the coasting trade, 
and licensed to carry 1,200 passèngers, and when the collision happened 
was starting on a voyage on the Patftpsco river and Chesapeake bay, 
withiii Maryland waters. She was usually employéd by her owners on 
the Patapsco river, the Chesapeake bay, and Susqilehanna river. She 
wâs, before the collision, under a contract to maké a trip to Fortress 
Monroe, in Virginia, which she performed after the collision. She was 
held by her owners for any èmployment she could get on the Chesapeake 
bay or any of its tributaries. While on her usual voyages, and on the 
voyage she had started on when the alleged tort was committed, she was 
navigatirlg âmong vessels of ail nations. The matters-in dispute do not 
arise upon a contract relating to the purely internai commerce of a stâte. 
The claimâ arise out of an alleged tort committed upon a highway df 
commerce navigable from the océan. ^Hie Bdfast, 7 Wall. 624. As 
to torts committed upon the Patapsco river, theré can be no question 
that this court bas admiralty jurisdiction. It has frequently been held 
that, by the législation with regard to the limitation of the liability of 
ship-owners for such torts, congress hàs simply declared that the rule 
prevailing in the admiralty courts of other coUntries Shall prevail in ours, 
and bas merely authorized the admiralty courts to adopt appropriate 
methods for securing the benefits of that maritime rule to ship-owners 
of the United States, and of other nations as well. In Norwich Oo, v, 
FWgi/it, 13 Wall. 127, thé suprême court said: 

"We do not hesitate to express our decided conviction that the rule of the 
maritime law on this subject, so far as it relates to torts» was intended to be 
adopted by the act of 1851." 

In The Sçodand, 105 U. S. 31, the rule was applied to the owners of a 
foreign vessel, and it was said: 

"The rùlebf limited responsibility is now our maritime raie. It is the rule 
by which, through tlie act of congress, we hâve annouaced that we propose 
toadministerjustice in maritime cases." 

In Providence & N. Y. S. S. Co. v. Hûl Manufg (h., 109 U. S. 593, 
3 Sup. et. Eep. 379, 617, it was said: 

"The rule of limited liability prescribed by the act otl851 is nothinç more 
than the old maritime raie administered in courts of admiralty, in ail countries 
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except England, from titne immémorial; and, if this were not so, the subject- 
matter itself is one tiiat belongs ta the department of maritime law." See 
also Butlei- v. Steam-SMp Co., 130 U. S. 556, 9 Sup. Ct. Rep. 612. 

It would appear, therefore, that the alleged liability with regard to 
which limitation is invoked has arisen from a marine tort on navigable 
waters, and that Ihe jurisdiction of this court, and its power to adjudi- 
cate every question with regard to that liability, is dépendent onlocality, 
and not on the nature of the employment or commerce in which the 
vessel was engaged. 

3. The third ground of contention goes to the exercise of jurisdiction, 
eyen if the court has it,, because of the alleged difficulties attending the 
assertion by the respondents in this court of the right of action given by 
the State statute. As to this, il does not appear to me that the court has 
any discrétion. The giving of a stipulation for the value of the vessel 
and freight is declared by the suprême court to be the équivalent of the 
surrender, of vessel and freight provided for by section 4285, Rev. St. , and 
that section déclares that, upon such surrender, "ail claimsand proceedings 
against the pwner shall cease." That is to say, such claims are thereby 
transferyed from the owners to the fund thus created. The suprême court, 
by rule 54, in order to give eifect to the immunity of the owners from 
suit after such surrender, directs that "the said court shall also, on the 
application of ihç said owner or owners, make an order to restrain further 
proseçution of ail and any suit or suits against said owner or owners in 
respect of any such claim or claima." It would appear, therefore, that this 
court has no discrétion to allow suits in other courts to go on even for 
the purpose of merely ascertaining the amount of damage. The express 
provision of the law and of the rule of the suprême court is that such 
suits shall not go on, but shall cease, and that ail litigation shall proceed 
in the district court as against the property surrendered or its proceeds, 
or the sium stipulated to be paid into court in lieu of such surrender. 

4. The only remaining question is as to the power of the court to issue 
an injunction as prayed. In Providence & N. Y. S. S. Go. v. Hill Manuf'g 
Co.,it would appea,r that the suprême court has intimated the proper 
solution of this question. On page 594, 109 U. S., 3 Sup. Ct. Rep. 389, 
it is said : 

"It i3 hardly possible to read them [the suprême court rules] lu connection 
with tlie act of 1851 without perceiving that, after proceedings lia va been 
coramenced in the proper district court in pursuance thereof, the proseçution 
paripassu of distinct suits in différent courts, or even in the same court, by 
separate claimants against the ship-owners, is, and must necessarily be, utterly 
répugnant to sucli proceedings, and subversive o£ their object and purpose." 

On page 600, 109 U. S., 3 Sup. Ct. Rep. 394, the court said that it 
was "unnecessary to détermine the question as to the legality of the writ 
of injuiiction issued by the district court. Although we bave little doubt 
of its legality, the question can only be properly raised on an application 
for ap attachment for disobeying it." In Narwicà Co. v. Wrighi, 13 Wall. 
125, the suprême court had already said: 
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"If an action shonld be brouglit in a state court, the ship-owner should file 
a libel in admiralty, with a like surrender or deposit of the fund, and either 
plead the fact in bar in the state court, or procure an order from the district 
court to restrain the further prosecution of the suit." 

The right of the district court, after it has in its possession the fund 
to be distributed, to issue an injunction, can, I think, also be supported 
upon the principle recognized in Dietzsch v. Huidekoper, 103 U. S. 494. 
The district court has possession of the only fund to which the claimants 
hâve a right to resort for the paynaent of their claim. It is the only court 
compétent to settle, by a decree binding upon ail parties interested, the 
question of the right of the ship-ownet to hâve his liability limited. The 
injunction would, therefore, appear to be, as in the case of Dietzsch v. 
Huidekoper, ancillary to its administration of that fund, and necessary 
to prevent its judgment and its proceeding from being nugatory. The 
issuing of such an injunction was, after careful considération, sanctioned 
in the Providence & N. Y. S. S. Co. Case, 6 Ben. 124; and in the Lrnig Island 
Transp. Co. Case, 5 Fed. Rep. 699, which was followed in The Amsterdam, 
23 Fed. Rep. 112. This proceeding is not a case of admiralty and mar- 
itime jurisdiction in which the right of a common-law remedy is ex- 
pressly saved to suitors where the common law is compétent to give it, 
because, as has been decided in the cases above cited, the common law 
is not compétent to administer this maritime rule of limited liability 
where the vessel, or the fund representing it, is surrendered into the ad- 
miralty court by the owuer. 



The Intbepid.' 
Wright et al. v. The Inteepid. 

(District Court, E. D. New YorTi. Maroh 26, 1890. 

1. Collision-tPracticb— Exceptions to Answer— Spécifications. 

When exceptions to a pleading are drawn with several speciScationfl, the fallure 
to sustaln any spécification is fatal to the exception. 
3. Same — Exceptions — When Allowed. 

Exceptions to pleadings in collision cases are permitted only when made In good 
f aitb, for the sole purpose of obtaining the f ull statement of f acts which the law 
requires. 

In Admiralty. On exceptions to answer. 

The libel in this case set forth a case" of collision by night in the East 
river, New York, between the steam-boat Morrisania, belonging to the 
libelants, bound up stream from Fulton street, New York, to Astoria, 
Long island, and a car-float in tow of the steam-tug Intrepid, boùnd 
down the river. The answer of the owner of the Intrepid consisted of 11 

iReported by Edward Q. Benedict, Esgt., of the New York bar. 
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articles. Thé first 8 articles admitted or ttaversed or denied any.knowl- 
edge as to the allégations of the libel. Article 10 set forth the faults 
charged by the Intrepid bh the Morrisaîiia. Article 9 was as foUows: 

"Ninth. The claimant is a corporation created under the laws of the state 
of Connecticut, eugaged in thetrariaportation of cargo and cars between New 
York and Wilson's Point, Conn., and is the Sole owner of the steam-tug In- 
trepid, which is anew, large, and staunch steam-tug, 110 feet long on the 
keéU 22 feet beam, supplied and furnished witb powerfui engines for the 
transportation of car-lloata. On Thursday, December 19, 1889, the said 
Bteam-tag Intrepid left Wilson's Point, Onn., with the car-float No. 1, with 
freight-çara thereon, securely lashed on the starboard side of said tug, the 
whole fow bound for New York. After reaching the East river, the wind 
was light froin the nprth'WeSt, the weather was clear starlight, and the tide 
was then, and at the time of the collision hereinafter mentioned, running 
strong flood. An experienced pilot and tug-boat captain was in charge in th© 
pilot-house of the Intrepid, standing on the starboard side of the wheel; an- 
other pilot was on the port side, assisting in the steering. The régulation 
twQ white towing lights wëre carriedatthétug's filag-staff, aft, one above the 
other, aud bhe white light forWard, with the red and green side lights on the 
top oî tb'e pilot-house, properly screened. Two white lights were aiso on the 
car-float on hèr flag-statf, with the red and green lights upon the pilot-houSe 
of thé car-'float, properly screened, together with a white light on the torward 
end o£ the:âoat. The inaster of the car-ûoat was in command, and In the 
pilot bouse of the float atl^nding to her steeiiug, and' a lieensed pilot was for- 
Ward on the car-float, where he was devoting bis undivided attention to bis 
duties as lobkout. Whén the tug and car-float had passed along the north 
side of Man O'War rock, they headed down in the middle of the river, steer- 
ing a course rather towards the Brooklyn shore. When heading on that 
course, and proceeUing slowly about two or three miles an hour, two steam- 
boats, the Cape Charles and the Maine, were sighted down the river, below Tenth 
Street, and showing ail their lights, which bore on the Intrepid's starboard 
bow. The Intrepid blew two blasts of her whistle to signify that she would 
pass between the boats and tbe Brooklyn shorë. The Cape Charles, which 
was ahead, answered with two blasts, and the ferry-boat Maine also blew two 
blasts. in assent, and appeared to stop her engines. Tbe Intrepid came on, 
and, when about abreast ôf the Ténth-Street buoy, was passing both of said 
boats in safety, when just as the Cape Charles was a little past abeam, and 
the bows of the Maine had been reached, a steam-boat astern (which turned 
ont to be the Morrisania) sheered out from behind the Maine, directly in front 
of, tbe Intçepid's course. shoWing her red light and white light, and at that 
moinent blèw one blast of her whistle. The Intrepid at once replied with 
several short alarm blasts, and backed full speed astern, but the Morrisania 
kept on making a rank sheer light in front of the Intrepid, rendering a col- 
lision inévitable, bringing the port side of the Morrisania across the front of 
tbe car-float, and doing herself serious damage. Said collision occurred about 
a length below the Tenth-Street buoy, and nearly abreast of North Fourth 
Street, Brooklyn." 

. To the answer the libelahts Ûled the foUowing exceptions: 

"The libelants except to the answer of the claimants herein, on the ground 
of the indeflnlteness and uncertainty thereof, and — First. In that it fails to 
atate: (1) Thé length of the float; (2) to what part of it the tug was made 
fast, whether with the tug's stern projécting aft of the float, or her stem for- 
ward of the float, or whether the stern of the float projected aft of the tug, or her 
stem forward of said tug, and how muçh. 8eo<md. In that it fails to state: 
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(1). Whether thecolored and white lights of the tug, or either or both of them, 
were so fixed as to be visible over the tops of the cars on the said float. 
Third. In that it fails to state: (1) How mafly cars there were on the said 
float; (2) what part of lier length they covered. Fourth. In that it faila to 
stiite: (1) What were the white towing lights whichare described as régula* 
tion lights, which were carried on the tug's ilag-stafï aft, and through how 
inany points of the compass they were visible; (2) what was the character of 
the two white lights which were on the float, and through how many points 
of the compass they were visible; (3) how far above the water and the deefc 
the white towing lights of the tug were carried, and the distance of one above 
the other; (4) how far above the tops of the cars on the float said lights were; 
(5) whether the towing lights of the tug were aft of the stnoke-stack of said 
tug or forward thereof ; (6) how high above the water and the deck the two 
wliite lights on the flag-3tafï of the float were, and how far apart tiiey were; 
(7) whether they were carried one above the other or horizontally ; (8) wheth- 
er they were towing lights or otherwise; (9) what was the character of the 
white lights carried forward on the tug, and on the forward end of the float; 
(10) how high above the water and the deck said lights were carried; (11) 
through how many points of the coospass the same were visible. Fifth. li^. 
that it fails to state: (1) At what point or opposite what place the said tug 
was when the steam-boats Cape Charles and Maine were sighted; (2) how far 
apart they were; (3) how far either of them was from the Brooklyn shore or 
the Ïeuth-Street buoy; (4) in what part of the river they were; (5) how 
inuch they bore on tiie Intrepid's starboard bow; (6) how far ofE the Intrepid 
was when she blew the two blasts of her whistle; (7) how far off the Cape 
Charles was when she answered with two blasts of her whistle; (8) how far 
ofl the Maine was when she answered with two blasts of her whistle; (9) 
how far ofE she was when she appeared to stop her engine. Sixth. In that it 
fails to state: (1) On what course, and heading for what point, the Intrepid 
was when steeringher course towards the Brooklyn shore; (2) how much the 
Intrepid changed her coursé after blowing Lhe two whistles, if at ail; (3) how 
much the steam-boats Cape Charles and Maine changed their courses; (4) how 
the Intrepid was heading at the time the Cape Charles was a little past the 
beam, and the bows of the Maine had beeo nearly reached. Seventh. In that 
it fails to state: (1) How far ofE the Morrisania was when herred and white 
lights were flrst seen; (2) where the Morrisania appeared to be when she was 
first seen, — opposite what point she was in the river; (3) how far distant she 
was from the Intrepid; (4) how far distant she was from the Maine; (5) whoit 
was on the Intrepid or the float that flrst saw the Morrisania, and what re- 
port, if any, was made on the said tug or float, as to seeing the Morrisania. 
JSighth, In that it fails to state: (1) What the speed of the Intrepid was at 
the time the Morrisania was flrst seen; (2) what the speed of the flood-tlde 
was, which is stated to run there with great speed; (3) in what direction the 
flood-tide was running; (4) what justitication the Intrepid had for being on 
that side of the Éast river." 

George A. Black, for libelant. 

Wing, Shoudy de Futnam, for claimant. 

Benedict, J. When exceptions to an answer are drawn in the man- 
ner adopted in this case, it seems proper to hold the failure to sustain 
«ny spécification to be fatal to the exception to which such spécification 
is attached. As it is plain that to each of the exceptions a spécification 
has been attached that cannot be upheld, the resuit folJows that ail the 
exceptions must be overruled. Furthermore, if, as contended by the 
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daimant, the exceptions nutnber 38 instead of 8, the fact that 38 ex- 
ceptions are taken to an answer in a simple collision case, which seema 
to hâve been drawn with fullness and care, taken in connection with the 
character of most of the exceptions, gives to the proceeding the char- 
acter of a cross-examination. Exceptions to pleadings in collision cases 
are permitted only when made in good faith, for the sole purpose of ob- 
taining the full statement of fact^ which the law requires. Exceptions 
overruled. 



The WaveelY and The Anglia.* 
{District Court, E. D. New Tork. April 14, 1890.) 

Collision— Pbaotick—Joint-Dbfendants—Ckoss-Libbi, — Costs. 

The owners of tbe ateam-ship A. libeled the steam-ship W. for damages by col- 
lision. The W., by pétition under the flfty-ninth rule, made certain tugs oo-defend- 
ants with herself in thls suit, and also brought a cross-suit against the A. and the 
tugs, jointly. The A. was repVesented by one prootor; the tugs ail appeared by an- 
other prootor. On the trial the W. was declaréd solely in f ault for the collision. 
Held, that the tugs, and also the A., were entitled to tax against the W. a single 
biH 01 costs in each action. 

In Admiralty. On appeal from taxation of costs. 

Whéder, Cortisd; QodUn,îoi the Waverly. 

Wing, Shoudy <fc Putnam, for the Anglia. 

R. D. Benedict, for the A. G. Cheney and the Goodwin. 

Benedict, J. Thèse cases come before the court on a question of 
costs. The facts are thèse: The first libel was filed by the owners of 
the steam-ship Anglia against the steam-ship Waverly to recover for the 
injury to the Anglia in a collision with the Waverly. Into this suit, 
upon a pétition filed by the Waverly under the fifty-ninth admiralty 
rule, two tugs that were towing the Anglia at the time of the collision 
were brought as parties défendant. They were owned by différent 
claimants, and interposed separate défenses. A libel was also filed in 
behalf of the owner of the steam-ship Waverly against the steam-ship 
Anglia, and the two tugs that had her in tow, to recover damages sus- 
tained by the Waverly in the same collision. The causes were heard 
together. The resuit was that the Waverly was found solely in fault 
for the collision. The libel of the Anglia against the Waverly was there- 
fore sustained, and the pétition of the Waverly against the tugs, brought 
into this action, was dismissed. In the second action, the libel of the 
Waverly against the Anglia and the two tugs, in which each vessel had 
interposed a separate défense, was dismissed. The two tugs were rep- 
resented by a single ptoCtor/ who now seeks to recover a single bill of 
costs against the Waverly in the first action, and also a single bill of 

'ReporieS by Edward G. Benedict, Esq., of the New York bar. 
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costs against the Waverly in the second action. The Anglîa also seeka 
to tax a bill of costs in each action against the Waverly. 

As to the first action I am unable to see any ground upon which to 
refuse costs to the tugs. Having defended successfully a proceeding 
taken against them, they are entitled to recover their costs against some- 
body. Certainly they cannot recover costs of the Anglia, for she at no 
time asked a decree against thein, and took no proceeding against them. 
Their costs must therefore necessarily be paid by the Waverly, upon 
whose pétition it was that they were brought into the case and compelled 
to défend. In the action brought by the W^averly the proceeding was 
directly against the Anglia and the two tugs. Each of the vessels pro- 
ceeded against interposed a separâte défense, the owners of the respective 
vessels not being the same. The tugs, being successful in their défense, 
are, of course, entitled to recover their costs against the Waverly, as is 
also the Anglia. The case of The American Eagle, (not reported,) to 
which référence was made, upon examination, is found to dififer from 
the présent case. In this case no ground is seen upon which costs can 
be refused to the tugs as well as to the Anglia, and, that being so, such 
costs must be paid by the unsuccessful party, nâmely, the Waverly. 



The Mohawe.' 

Haeris et al. v. The Mohawk. 
(District Court, E. D. New York. April 9, 1890.) 

1. COLLISIOK— FOO — PbBILOUS NAVIGATION— EaST BiVEB. 

Tugs which navigate the Bast river in dense fogs do so at their perlL 

2. Samb — Debangbd Compassés. 

The tug M. was héld in f ault for entering a dense fog in the East river, knowlng, 
as she dia so, that her compassés Were out of order. 

In Admiralty. 

Hyland & ZabrisMe, for libelants. 

Goodrich, Deady <& Goodrich, for claimants. 

Benedict, J. This is an action for damages received by the tug How- 
ard CarroU while lying at the end of a dock, pier 7, in a dense fog, by 
being run into by the tug Mohawk. At the time of the collision the 
Mohawk was moving at a speed of about three miles an hour, directly 
upon the New York piers. The collision is to be attribnted to the fault 
of the Mohawk in this, that she was navigating the East river in a dense 

'Reported by Edward G. Benedict, Bsq., of the New York bar. 



FEDERAL BEFOSTEB, Vol. 42. 

fog wîtbout a compass on board. At the time o£ thie collision she was 
utterly ignorant of her position, snpposing herself to be in the middle 
of the river, when in fact she was steaming some three miles an hour, 
heàd on, to the New York piers, and close to them.: Her testimony 
shows that she discovered her compass to be out of order before she went 
into the fog. Upon such a discovery it became her duty to keep out of 
the fog, as she might hâve donc, for there was then no fog above the bridge 
■ whëre she then was.. Aside from the failure to hâve a compass it was, 
in my opinion, à faUlt on the part of the Mohawk to go into the fog. 
She'struck the fog àt the Brooklyn bridge. She could hâve tied up at 
sôme pier in that néighborhood, iiistead of which she attempted to pass 
down across the moUth of the ferry slips, and so lost her bearings, and 
came in contact with the Howard CarroU. Tugs navigating the East 
river in such a fog as^this was do it at their péril. The libelants must 
bave a deoree, wîth a référence to asoertain their damages. 



The Sea Gull and The Tkansfeb No. 5.' 

Reed et al. v. The Teansfee No. 6. 

LoNO IsLAND R. Co. V. The Sea Gull and The Transfbb No. 6. 

(District Court, M. D. New Torli. April 14, 1890.) 

COLMSION— StBAM-VeSSBLS MBETING — ChAUGB or CotmSE— SlONAlS. 

The steam-boat 8ea Gull was proceeding by night up the Ëast river, just below 
Blaokwell's island. The steam-tug Transf er No. 5, with a oar-floaton her starboard 
side, came down the channel on the east stde of Blackwell's island, made the lights 
of tbe Sea Gull on her starboard bow, and blew her two whistles. The Sea Gull 
: ' ported to cross the course of the Transf er No. 5, but came in collision with the car- 
float and was sunk. Her instiflcation for her course was that the tug blew her one 
whistle. The court found that the Transf er's whistle was a signal of two blasts. 
HelA, that tbe Sea GuU was in f ault for the collision. 

In Admiralty. Actions for damages by collision. 

The suit of Reed and others was to recover for the loss of the Sea 
Gull. The collision broke the float loose from the Transfer No. 5, and 
itdrifted against a Long Island Railway Company float, lying at a wharf. 
To recover for the damages thereby occasioned, the second suit was 
brought. 

Eimdale & Spragv£, for Long Island Railroad Company. 
> WUcox, Adams & MacUin, for the Sea Gull. 
. Page & Tafi and B. D. Benedkt, for the Transfer No. 6. 

'Beported by Edward G. JBeuediot, Ssq., of the New York £ar. 
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Benedict, J. The pleadings in thèse cases, and the testimony of the 
master of the Sea GuU, make it entirely clear that the Sea GuU was pro- 
ceeding up the channel outside of Transfer No. 5, which was moving 
down the channel. The vessels were not on parallel courses, and the 
natural navigation under the circumstances would hâve been for the Sea 
GuU to pass up in the tide outside of Transfer No. 5, and for Transfer 
No. 5 to keep near the shore coming down. Instead of passing outside 
the Transfer No. 5, the Sea GuU ran across the course of the Transfer 
No. 5, intending to pass up inside of her, and so caused the collision. 
Her only justification for this course is that she received a signal of one 
whistle from the Transfer No. 5. The case turns, in my opinion, upon 
the question whether the Transfer No. 6's signal, being the first signal 
given between thèse two. vessels, was a, signal of two whistles or of one. 
TJpon this question of fact the weight of the évidence is against the Sea 
Gull, and in favor of thé averment on the part of the Transfer No. 5 
that her first signal was tw'o whistles. This finding is conclusive of the 
case. The libel of Reed against Transfer No. 5 must accordingly be 
dismissed, and the Long Island Railroad Company mustrecover in their 
action against the propeUer Sea Gull, and her libel as against the Trans- 
fer No. 5 must be dismissed. 



The Rabitan." 

The L. p. Dayton. 

Maesbllus V. The Raeitan and The L. P. Dayton. 

Merchants' Tbansp. Co. v. The L. P. Dayton. 

U>mrict Oov/rt, E. D. New TorTt. April 16, 1890.) 

CJOLLISION— BbTWBBN StBAMBKS— CEOSSINO CO0B8BS. 

The steam-tug L. P. D. was lying in the Hudson river, near the New Tork 
piers, headed for the Jersey shore, and with a oar-float along-side. The steam- 
barge R., coming up stream, undertook to pass between the L. P. D. and the shore, 
but ooUided with the âoat, and was sheered against a canal-boat, in tow of another 
tug, on her starboard side. The R. claimed that the L. P. D. baoked the oar-float 
Into her. The court found that the L. P. D. did not back, but that the R. wrong- 
fully supposed that she would move ahead in time to leave room for the R. to pass, 
andtherefore/ield that the R. was in fault for the collision. 

In Admirîllty. Action for damage by collision. 
A. B. Stewart, for William Marsellus. 

>Beported by Edward G. Benedict, Esq., of the New Tork bar. 
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B. D. Bénédicte for the Merchants' Transportation Company and the 
Earitan. 

Carpenter & Mosher, for the L. P. Dayton. 

Benedict, J. Thèse actions arose out of a collision that occurred in 
the East River in the daylight. The case turns upon the question of 
fact whether the L. P. Dayton, after she had moved out her float in- 
to the stream, backed her float so as to close up the passage through 
which the Raritan was passing, whereby the Raritan was brought in 
contact with the stern of the float. Upon this question of fact the évi- 
dence fails to show to my satisfaction that the Dayton backed as is 
claimed. I incline to the opinion that the cause of the collision was 
that the Raritan, in taking her course through the.gap between the Dayton 
and the Willie, assumed that the Dayton would move ahead by the 
time the Raritan would reach her. When this assumption failed, the 
Earitan necessarUy brought up against the stern of the float, and so 
the damage arose. 

In the case of Marsellus against the Raritan and Dayton, the libelant 
must hâve a decree against the barge Raritan, and the libel against the 
L. P. Dayton must be dismissed. 

In the case of the transportation company againôt the L. P. Dayton, 
the libel must be dismissed. 
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FiEST Nat. Bane of Weliston V. Armstbonq. 

(Circuit Court, S. D. OMo, W. D. April 12, 1890.) 

1. Banks and Banking— Rbcbivek— Trust Fund. 

Cheoks and drafts sent from one bank to anotherwere indorsed "for collection," 
and credited "subject to payaient," accordlng to the deallngs between the banks. 
Part of them were paid to the reoeiver of the latter bank after its f ailure, and the 
balance were credited to it by the payors. SelÀ, that the amount paid the re- 
oeiver should be accounted for as a trust fund, but the balance as a gênerai debt. 

2. Sakb — National Banks— Organization. 

UnderRev. St. TJ. S. S 5136, providing that no banking association shail transaot 
any business exoept suoh as is incidental and necessarily preliminary to its organi- 
zation, until it bas been authorized by the comptroUer to commence the business of 
banking, correspondence between one bank and the person who became the prési- 
dent of a bank afterwards formed cannot constitute an agreement controUing the 
business between the banks, but may be referred to, in connection with other évi- 
dence, to show what was tbeir understanding. 

In Equity. 

John T. Moore and David Davis, for plaîntiff. 
Kittredge <fc WUby and John W. Hetron, for défendant. 
Before Jacksok and Sage, JJ. 

Sage, J. This cause was submitted to the court upon an agreed 
stalement of facts, from which it appears that on the 17th day of 
June, 1887, the complainant mailed at Wellston, Jackson county, Ohio, 
to the Fidelity National Bank at Cincinnati, checks and sight-drafts 
on varions banks other than the Fidelity to the amount of $2,229.01. 
Each of eaid checks and drafts was indorsed as follows: 

"Pay Fidelity National Bank of Cincinnati, Ohio, or order, for collection 
for Firat National Bank of Wellston, Ohio. 

"J. H. Sellées, Jr., Cashier." 

At the same time the complainant so charged the Fidelity Bank with 
the remittance, which was received by the Fidelity Bank on the 18th 
of June, and acknowledged by postal, mailed on the evening of that day, 
as follows: 

"Thb Fidelity National Bank. 

"Cincinnati, June 18, 1887. 
"In rep'y to yours of the seventeenth, we crédit, subject to payment, 
$2,229.01. Ammi Baldwin, Cashier." 

On the same day crédit was given accordingly by the Fidelity Bank to 
complainant. On the 18th day of June, 1887, the complainant mailed 
to the Fidelity National Bank the further sum of $3,284.54 in checks 
and sight-drafts on various banks other than the Fidelity, ail of which 
were received by the Fidelity on the 20th of June, and receipt thereof 
acknowledged by postal of that date, signed by the cashier, and stating 
a crédit, "subject to payment," of $3,284.54. It further appears that 
such crédit was on that day given by the Fidelity Bank to the complain- 
ant. Each of the checks and drafts composing said remittance of 
$3,284.54 was indorsed by the complainant in the same form as the in- 
v.42F.no.3— 13 
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dorsements upon the checks and drafts remitted as first above. AU the 
indorsements ;©f èotb remittances were made by means of a stamp fur- 
nished by the Fidelity Bank to the complainant about the Ist of May, 
1887, to be used'by the complainant in indorsing commercial paper to 
the Fidelity for collection. The checks and drafts composing the last 
remittance were charged by the complainant to the Fidelity in the same 
maùner as those composing the first remittance. It further appears from 
the agreed statement that Baldwin and Sellers were at the dates afore- 
said' càshiers of the Fidelity and of the Wellston Banks, respectively; 
also, that on the 17th of June the Fidelity Bank was insolvent, and so 
continued, and on the 20th of June, 1887, at the close of business hours, 
a national bank inspecter or examiner, under orders of the comp- 
troller pf the currency, and by authorityof the statutes of the United 
States, toôk possession of the Fidelity Bank, and afterwards the défend- 
ant Armstrong was appointed, and now is, the receiver thereof. The 
total amount of commercial paper remitted by the complainant to de- 
fendant was $5,513.55. Of this there was paid to the receiver, after 
the failure of the Fidelity Bank, the sum of $3,336.40. The residue of 
said remittances — that is to say, the sum 6f $2,177.15 — wascredited by 
varions payors to the Fidelity Bank, and the Fidelity Bank had fuU ben- 
efit thereof in its accounts with the payors; but themoney did not corne 
into the hands of the receiver, and advice of the crédits did not reach 
the Fidelity Bank until after the government had taken possession. At- 
tached to the answer of the défendant are copies of two letters which it is 
admitted were written and received. The first is dated at Cincinnati, 
September 16, 1886, and addressed to H. S. Willard, Wellston, Ohio. 
Mr. ;Will4r4.was afterwards président of the complainant bank. This 
letter was written and signed by E. L. Harper as vice-président of the 
Fidelity Bank. It refers to a letter received from Willard, which is not 
in évidence, nor set forth in the agreed statement offacts. Harper writes 
as foUows: , 

" We arç in receipt of yoijr eateemed favor, and, replying, hâve to say that 
we will crédit sight items on any point in the United States where there are 
banks at par, and make collections on same points, which, when paid, will 
crédit at par, allowing you two and a half per cent, on daily balances, ealcu- 
lated when monthly stateitiënts are rendered, and will remit for your crédit to 
New York, against your ttalances, at any time you may désire, without charge, 
or will sliip you currency? express charges at your cost." 

On the ,25th of September, 1886, Willard, upon a letter-head of the 
Milton Furnaee & Goal Company of Wellston, of which he was prési- 
dent, addressed a letter to Harper as vice-président, signing it "H. S. 
WiLLAH», Pt.j" accepting the offer contâined in Harper's letter of the 
24th, above quoted. Thèse letters were- written, mailed, and received 
several days before the coûiplainant bank received its certificate bf au- 
thorization, which was'issued and bears date October 6, 1886. The 
complainant ànd the Fidelity Bank did business with each other in the 
usual way, each remitting to the othér checks and drafts for collection, 
ail of which were charged and credited, respectively, as above stated. 
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From aiid after about May 1, 1887, the balance was always in favor of the 
complainant, against whicb the complainant drew as occasion required, 
and sometimes ordered remittances made in exchange on New York. The 
complainant was allowed and received interest on the daily balances so 
in its favor at the rate of 21 per cent. ; settlement of such interest being 
made monthly. No part of the several sums above mentioned bas been 
paid to the complaihantj either by the receiver or by any other person. 
The prayer of the bill is that the court ând that the complainant's daim 
for $3,336.40, with interest from June 17, 1887, is a preferred claim 
against the estate in the hands of the receiver, and for a decree for its 
payment in full, and for gênerai relief. 

The elaim of the défendant thàt the varions checks and drafts referred 
to and set forth in the bill, were sent to the Fidelity Bank, and received 
by it, under and by virtue of the written agreement evidenced by the let- 
ters above quoted, is overcome by the fact that the last clause of section 
5136, Rev. St. U. S., which relates to the corporate powers of banking 
associations, pro vides that "no association shall transact any business ex- 
cept such as is incidental and necessarily preliminary to its organization, 
■until it bas been authorized by the comptroller of the currency to com- 
mence the business of banking." See Annstrong v. Bank, 38 Fed. Rep. 
883. That correspondehce was, however, admitted in évidence, and 
may properly be referred to in connection with the évidence relating to 
ihe transaction of business between complainant and the Fidelity Bank, 
as a circumstance to aid in determining what was the actual understand- 
ing between them. It does not appear, however, that the complainants 
ever did draw against its remittances before the proceeds of collections 
were received by the Fidelity Bank, even if it be assumed that the nn- 
derstanding was in accordance with the terms stated in the correspond- 
ence. It is clear that the remittances were not sight items, within the 
true construction of that correspondence, nor within the understanding 
of the parties. Sight items on any point in the United States where 
there are banks, were, according to the correspondence, to be credited 
at par. Collections on same points were to be credited at par when 
paid. Every item in the remittance made by the complainant to the 
Fidelity Bank was indorsed as a collection, the indorsement being 
made by means of a stamp furnished by the Fidelity for that pur- 
pose. That the indorsement was restrictive, and that it did not pass 
title to the Fidelity Bank, is clear beyond doubt. That it was not at 
the time regarded by the Fidelity Bank as passing the tiUe is also clear, 
both from the langauge of the postal acknowledgments of receipt of the 
remittances, and from the fact that the crédit in every case was, in terms, 
"subject to payment." It was to the advantage of the Fidelity Bank that 
remittances should be for collection, and not as sight items, because the ar- 
rangement for interest to be paid by the Fidelity Bank, if it be assumed 
that it was as stated in the correspondence, was such that it would be- 
gin to run at once upon sight items, but would be postponed upon col- 
lections until receipt by the Fidelity of the proceeds. It may fairly be 
assumed that for this reason tbe Fidelity Bank furnished the stamp to 



196 FEDERAL EEPOBTBB, VOl. 42. 

be used by its correspondent in indorsing paper to be transmîtted for 
collection. 

The case of First Nat. Bank of Elkhart v. Armstrong, 89 Fed. Rep. 231, 
which was cited by counsel for the governtnent, is clearly distinguisha- 
ble from this case. In that case the drafts were remitted to the Fidel ity 
Bank "for collection" for the First National Bank of Elkhart, Ind., 
but each draftwas, upon its receipt by the Fidelity Bank, credited to 
the First National Barik of Elkhart, Ind., as cash; and that, as had 
been agreed between said banks, gave to the Elkhart bank the right to 
draw upon the same as cash. Such had been the uniform custom and 
understanding of both banks. It was held by the court that, although 
it was also their uniform custom and understanding that, when any 
draft should be returned to the Fidelity Bank unpaid, it should be 
chai^ed back to the Elkhart bank and returned to it, the title to the 
draft passed to the Fidelity Bank upon its being received and cred- 
ited as cash, as above stated; or, in otherwords, that the indorsement 
for collection, under the spécial circumstances of that case, did not reserve 
to the Elkhart bank any title to the proceeds of the drafts. But hère, 
even if we take the correspondence as the best évidence of what the ar- 
rangement really was, (and this is adopting the view most strongly in 
favor of the receiver,) we find that the remittances were for collection, 
that the crédits were subject to receipt of proceeds, and that the contract 
was that they were to be credited at par when paid. The case of Fifih 
Nat. Bank v. Armstrong, 40 Fed. Rep. 46, is in point, and sustains the 
view which we take of this case. There the draft remitted was indorsed 
for collection for the claimant. It appears from the syllabus that it 
was the practice of the Fidelity Bank, in its dealings with the claimant, 
to crédit the latter on the date of the receipt of ail drafts, checks, etc., 
sent for collection that were payable at sight or on demand, and the 
balance thus created was subject to be drawn on; but, if the paper was 
not paid, it was charged back to the claimant. On receipt of the draft 
in question in that case, the Fidelitj' Bank notified the claimant that it 
had been credited "subject to payment;" but the crédit was not drawn 
against, nor were advances made on the faith of it. It was held that, 
the indorsement being restrictive, the Fidelity Bank acquired no title to 
the draft, and that, upon the insolvency of the Fidelity Bank before the 
receipt of the proceeds of the draft, the claimant was entitled to the pro- 
ceeds against the receiver. In that case the crédit was, as in this case, 
conditional, and not, as it was in the Elkhart Case, unconditional; and 
there was wanting the agreement which was found to exist in the Elkhart 
Bank Case, that the crédit should be as cash, and that the Elkhart bank 
should bave the right to draw upon the same as cash. In the case of 
Commercial Nat. Bank v. Armstrong, 89 Fed. Rep. 684, the Fidelity Bank 
addressed to the Commercial Bank a letter offering any one of four prop- 
ositions: First, to collect ail items at sight, and allow 2i per cent, in- 
terest on daily balances, calculated monthly; and, seccmd, to collect at 
par ail points west of Pennsylvania, and remit the Ist, llth, and 21st of 
each montb. The other two propositions need not be stated. The Corn- 
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mercial Bank accepted the second proposition. The court said that 
the first proposition perhaps contemplated a creditor and debtor rela- 
tion, but the second, third, and fourth, upon their face, did net. But 
it is to be observed that even upon the first proposition the interest, by 
fair construction, was to be calculated from the date of the receipt of 
the proceeds, rather than from the date of the receipt of the draft or 
other paper. It is clear, therefore, that the ruling in the Commercial 
Bank Case is not in conflict with the conclusion in this case, — that the re- 
lation of debtor and creditor did not arise upon receipt of the paper, but, 
in the true construction of the arrangement as it existed, was postponed 
until the receipt of the proceeds of collection. The case of Manufadurers' 
Nat. Bank v. Continerdal Bank, 148 Mass. 558, 20 N. E. Rep. 193, which 
was cited for the complainant, states very clearly the distinction upon 
which the conclusion in this case rests. In that case, checks and drafts 
were mailed to the Fidelity Bank, indorsed by stamp as follows: "Pay 
Fidelity National Bank of Cincinnati, Ohio, or order, for coliection for 
Manufacturers' National Bank of Boston, Mass." The Fidelity Bank 
received the checks and drafts on June20, 1887, and on that day mailed 
to the plaintiff a postal-card , signed by its cashier, stating in reply : " We 
crédit, subject to payment, $3,501.48." On the same day the Fidelity 
Bank credited the plaintifî the same amonnt, and mailed to the défend- 
ant, a national banking association located at St. Louis, the check in 
question, for $1,900.66, on the German American Bank of St. Louis, 
the same being one of those received, and indorsed upon it, by stamp: 
"For collection for account of the Fidelity National Bank, June 20, 1887, 
Cincinnati, Ohio. Ammi Baldwin, Cashier." The failure of the Fidelity 
Bank became known to the complainant on the morning of June 21, 1887, 
and to the défendant after the receipt of the check in question, but be- 
fore it had credited it. The court held that in the transaction the plain- 
tiff and the Fidelity Bank stood in the relation of principal and agent, 
and that their con tract contained in their letter showed, first, an ofifer 
to the plaintiff, by the Fidelity Bank, of its "services for making collec- 
lections in the west," and then a proposition to crédit sight items at par, 
subject to payment, and to make collections, remitting weekly in New 
York exchange, without charge. The court say: 

"ïhis proposition was accepted by the plaintiff, and the Fidelity National 
Bank tliereby became the plaintifE's agent to collect for it commercial paper. 
Under this arrangement the crédit given for a check was merely provisional 
until the check was paid. It did not croate a debt from the Fidelity Na- 
tional Bank to tlie plaintiff, and it did not change the owneraliip of the 
clieck. Levi v. Bank, 5 Dill. 104; Balbach v. Frelinghuysen, 15 Fed. 
Rep. 675. In that respect, their relations to each other were very différent 
from those between a banker and a depositor when checks are received on 
deposit as cash, and an absolute right to draw against them is given. White 
V. BanU, 102 U. S. 658; Soott v. Bank, 23 N. Y. 289; Dlckemon v. Wason, 
47 N. Y. 439; Bank v. Lopd, 90 N. Y. 530; Ayres y. Bank, 79 Mo. 421.» 

The liability of an indorser of commercial paper for the default of the 
pay or, excepting in cases where the indorsement is "without recourse," 
not being affected by the fact that the transférée is also a purchaser for 
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value,:it was rightly heldin Elkhart Bank v. Armstrong, cited above, that, 
where it appe^rs frQiu the évidence that the remittaûce was by agrée- 
ment receiy^ 43 Çftsb, credited as cash, aud subject to check or to draft, 
the fact that the paper remitted was indorsed "for collection," and the 
further fact that itwas theunderstanding that, if not paid, the amount 
8hpul4 be charged back to the sender, did not change the character of 
the transaction, although it did provide a short mode of adjustment be- 
tween the parties. But hère there was no agreement Such as was shown 
in that case. Pn the other hand, not only was the indorsement "for 
collection," but the crédit by the Fidelity Bank was, in terms, "subject 
to payroént." This was clearly a provisional crédit only. The title did 
not pass; and the proceeds of the collections which were received, not 
by the Fidelity Bank, but, after its failure, by the receiver, must be 
treated as trust funds in his hands, subject to the claim of the complain- 
ant, to whom they belong. 

The decree will be in favor of the complainant, for the payment by 
the receiver of the surn of $3,336.40, the proceeds of collections upon 
remittances made by the complainant to the Fidelity Bank, which were 
not received by the bank, but came into the receiver's hands after the 
failure of the bank. As to the residue, to-wit, the sum of $2,177.15, 
the decree will find that the complainant is a gênerai créditer of the Fi- 
delity Bank, and as such entitled to dividends. The costa will be taxed 
to the défendant. 



Metropolitan Exhibition Co. v. Ewino. 

(CireuU Court, S. D. New York. Maroh 25, 1890.) 

OontsaCt— Interprétation— Injunotion. 

The oontract with défendant for his services as a base-bail player gave plaintiff, 
a base-bail association, the ^'right to reserve." him for the next season on condition 
that he should not be reserved at a salary less thau for the ourrent season wlthout 
Ms consent, and that he should be one of hot more than 14 reserved. Held, (1) the 
term "right to reserve" is ambiguous, and does not imply a contraot by the player 
to dévote his services excltisively to the association during the ensuing season, 
withOut the aid of extrinsio évidence to show that it has a reoognized meaning in 
the nomenclature of the business to which the contraot relates; (3) that, lu order 
to ascertaiu the meaning of suçh a term, it is compétent to do so by référence to 
other parts of the contraot, and to other contracts made by the parties in respect to 
the same subject-matter on previous occasions ; (8) that interpreting the oontract by 
resorting to the proper sources of explanation the term is meant to give a prier and 
exclusive right in favor of one base-bail association as against other base-bail as- 
sociations to oontract with a player for his services for another season, and the 
oontract is merely an exclusive right to make a contraot upon terms to be agreed 
upon by the parties; (4) that although courts of equity will-prevent by injunotion 
the hreaçibi of contracts for professional services in some cases in which they wUl 
not deôrée spécifie performance, they will not undertake to make contracts for par- 
ties, or to enforoe in any wa.y those as to the terms of which the parties hâve not 
arrived at a deflnite understanding; (5) although preliminary relief will not be 
granted in a case in which it is doubtful whether the plaiutifÈ will be flnally suc- 
oessful, yet, Whère the questions are such that they can be as fuUy considered and 
as safply decided upon a motion for a preliminary injunotion as at the final hear- 
ing, itis the dùty of the court to décide them upon such a motion when such an in- 
junotion isessential to the protection of the plMntifC. 
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In Equity. On bill for injunction. 

Joseph F. Choale and George F, DnystgrSf for plaintifif. 

Henry Bacon, for défendant. 

Wallace, J. This action is brought to restrain a threatened breach 
of contract for the performance of personal services which require spécial 
aptitude, skill, and expérience. It is a case in which an action at law 
would not afford the plaintiff an adéquate remedy for the breach, and in 
which the power of the court should be exercised by préventive inter- 
position, if it is found that the contract is such as the plaintifif claims it 
to be. The circumstances are such that, unless a preliminary injunc- 
tion is granted, the plaintiff will obtain no effectuai remedy, because, 
before the cause can be brought to final hearing, the time will hâve 
passed within which the relief sought would be practically useful, and, 
if it be then adjudged that the plaintiff is entitled to à permanent in- 
junction, the judgment will be declaratory merely. Although prelim- 
inary relief is not to be granted in a case in which it is doubtful whether 
the plaintiff will be finally successful, yet, where the questions are such 
that they can be fuUy considered and as safely decided upon a motion 
for a preliminary injunction as at final hearing, it is the duty of the court 
to consider and détermine them, and not defer the party invoking its 
assistance to a time when a decree, if awarded, would be too late. 

The contract upon which the plaintiff founds its claim for relief is in 
form between the New York Base-Bail Club as party of the first part, 
and the défendant as party of the second part; but there is no reason to 
doubt that the New York Base-Bail Club was the agent of the plaintiff 
in entering into the contract, that the plaintiff is the real principal, that 
the contract was intended to inure for the benefit of the plaintiff, and 
that the plaintiff is entitled to enforce it against the défendant to the es- 
tent that the New York Base-Bail Club could do so. The doctrine is 
now generally recognized that, while a court of equity will not ordinarily 
attempt to enforce contracts which cannot be carried out by the ma- 
chinery of a court, like that involved in the présent case, it may never- 
theless practically accomplish the same end by enjoining the breach of 
a négative promise, and this power will be exercised whenever the con- 
tract is one of which the court would direct spécifie performance, if it 
could practically compel its observance by the party refusing to perform 
through a decree for spécifie performance. It is indispensable, where 
the contract does not relate to realty, that it be one for the breach of 
which damages would not afford an adéquate compensation to the plain- 
tiff. It must be one in which the plaintiff comes into court with clean 
hands, and which is not so oppressive as to render it unjust to the de- 
fendant to enforce it. It must be one in which there are mutual prom- 
ises, or which is founded on a sufl&cient considération. It must be one 
the terms of which are certain, and in respect to which the minds of the 
parties hâve distinctly met, so that there can be no misunderstanding of 
their rights and obligations. 

The contract is executed as of the date of April 29, 1889. It is a 
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formai document, consisting of 20 articles, by which the New York Base- 
Ball Club employs the défendant, and the défendant undertakes to per- 
forai professional services as a base-bail player for the dub for the season 
(specified in article 2) beginning April 1, 1889, and ending October 31, 
1889. Article 20 pro vides that the salary to be paid the défendant shall 
be $2,000, payable semi-monthly. Among other things, the contract 
provides by différent articles that the club may at any time terminate 
the contract on 10 daya' notice to the défendant, whereupon the obliga- 
tions ôf both parties are to cease; that the club shall provide the défend- 
ant while " abroad " with proper board and lodging, and pay ail neces- 
sary traveling expenses; that if the défendant, during the term of his 
employment, be guilty of any excessive indulgence in liqùor, or of gam- 
bling, or of insubordination, he shall be liable to certain specified penal- 
ties; and that, if the club ceases to be a member of the National League 
of Professional Base- Bail Clubs, either compulsorily or voluntarily, the 
"défendant shall, if the right of réservation be transferred" by the club 
to any other club, receive from that club at least the same amount in 
salary that he receives by the présent contract. It con tains, also, the 
folio wing provision: 

"Article 18. It is further understood and agreed that the party of the flrst 
part shàll bave the right to ' reserve ' thesaid party of the second part for the 
season next ensuing the term mcntioned in paragrapli 2, herein provided, and 
that said' right and privilège is hereby accorded to said party of the flrst part 
"tipon the following conditions, which are to be taken and construed as condi- 
tions précèdent to the exercise of such extraordinary rights or privilèges, viz. : 
(1) That the said party of the second part shall not be reserved at a salary 
lésa than that mentioned in the 20th paragraph herein, except by the con- 
sent of the party of the second part; (2) that the said party of the second part, 
if he. be reserved by the said party of the flrst part for the next ensuing sea- 
son, shall not be one of more than 14 players then under contract, — that is, 
that the right of réservation shall be liinited to that number of players, and 
no more." 

The plaintiff allèges that the défendant was one of 14 players, and no 
more, so reserved under said contract; that on the 22d day of October, 
1889, plaintiff exercised its option to reserve the défendant for the sea- 
son of 1890 by giving the défendant due and timely notice, in writing, 
of its intention to do so; and that, notwithstanding the exercise of this 
option, the défendant has engaged his services for the season of 1890 to 
another organization, to act for it as a base-bail player during that sea- 
son. The plaintiff insists that, by the terms of the contract, it is enti- 
tled to the services of the défendant as a base-bail player for the season 
of 1890 upon the terms and conditions of the contract for the season of 
1889, except the condition giving a right to reserve him for a subséquent 
season. 

The case turns upon the meaning and effect of the clause and contract 
which gives the club the right to reserve the défendant for the season 
next ensuing. It is plain enough that the option is a right of réserva- 
tion for the next ensuing season only, — the season ensuing the term men- 
tioned in article 2, — and does not extend beyond the term from April 1, 
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1890, to October 31, 1890. It is equally plain that the salary for the 
ensuing season is to be the same as that for the season of 1889, unless 
the parties mutually consent to a change. But what is the character of 
the option which the plaintiff is permitted to exercise? What is the 
right to "reserve" the del'endant? If it is the right to retain and bave 
his services as a base-bail player for the season of 1890, when is the right 
of élection to be manifested, and upon what terms are thèse services to 
be rendered? Can the club wait until April 1, 1890, before it manifests 
its intention to exercise the option? Is the club to pay the defendant's 
board and lodging while he is "abroad," serving the club, during the 
season of 1890? Can the club discharge him at any time during that 
season on 10 days' notice? Are the penalties for intoxication, gambling, 
or insubordination enforceable during the season of 1890? In short, 
does the contract embody the definite understanding of the parties tô it 
in respect to their reciprocal rights and obligations after the season of 
1889 shall hâve ended? If the tenu, "the right to reserve," has no de- 
fined ineaning, and there were no extrinsic sources by which to ascertain 
the sensé in which it is used by the parties, it would be an ambiguous 
phrase. As applied to a contract for personal services, the right to re- 
serve would convey a very unintelligible conception of the conditions and 
incidents of the service to be rendered or enjoyed. A contract by which 
one party agrées, for an équivalent, to reserve himself for another for a 
stated period, or to reserve himself as a lawyer or doctor or artist or la- 
borer for a spécified terin, would very inadequately express a promise to 
dévote his professional or manual services eXclusively to the other during 
that period; and the promise of a base-bail player to reserve himself for 
a particular club fora given season would hardly, withoutmore, convey 
any definite meaning of the understanding of the parties. It certainly 
would not bind him to submit to any spécial rules or régulations respeqt- 
ing the performance of his services not expressly consented to, or not to 
be necessarily implied from the nature of the employment and the sitnar 
tion of the contracting parties. If it had been the meaning of the con- 
tract to allow the club to renew the engagement of the défendant fora sec- 
ond season upon the same conditions as those for the first season, that 
intention could bave been easily and unequivocally expressed. As it is, 
it is left wholly to implication, unless the "right to reserve" is a term 
having a defined and spécifie signification. This ambiguity suggests 
such grave doubt as to the meaning of the clause that in two adjudged 
cases, in which it has been considered by the courts, the judges hâve 
thought it too indefinite to be enforceable. In Exhibitùm Co. v. Ward, 9 N. 
Y. Supp. 779, (in the suprême court of this state,) Mr. Justice O'Brien 
was of the opinion that the failure to provide for the terms and conditions 
of the contract for the second season rendered the clause so indefinite and 
uncertain that it could not be the basis of équitable relief, or thatit meânt 
that every player is bound for the ensuing season upon the same terms 
and conditions as those of the first season, including the signingofanew 
contract containing the option to reserve. In PhUadelphia Bail Clvh v. 
Hallman, in the court of common pleas of Philadelphia, Judge Thayer 
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was of the opinion, that the failure to designate the terms and conditions 
of the new engagement un der which the player is to be reserved rendered 
thè contract of réservation wholly uncertain, and therefore incapable of 
enforcement. 

W'here the terms employed to express some particûlar condition of a 
contract are ambigttoMs, and cannot be satisfactorily explained by référ- 
ence to other parts of the contract, and the parties hâve made other con- 
tracts in respect to the same subject-matter, and apparently in pursuance 
of the same gênerai purpose, it is always permissible to examine ail of 
them together in aid of the interprétation of the particûlar condition; 
ajadi if it is found that the ambiguous term has a plain meaning by a 
comparison of the several contracts and an examination. of their provis- 
ions, that meaning should be attributed to it in the particûlar condition. 
So, ajgotifit appears that the term used has an established meaning 
among those engaged.in the business to which the contract haS référence, 
and, unless it is given that meaning, isindefinite audequivocal, it should 
h© treated, in interpreting the contract, as used according to that under- 
standiQg; and in construing a contract the court is always at liberty to look 
at the surrounding and antécédent circumstances, and avail itseif of the 

;Jiight,of any extrinsic fàcts which will enableit to view the contract from 
the stand-point of the parties at the time when it was made. In the 
présent case, it will satisfactorily appear, by resort to thèse sources of in- 
terprétation, that the,>term "right to reserve" is used in the contract in 
the sensé that obtains in base-bail nomenclature, and that it is intended to 
signify an option, the character of which was well understood by base- 
ball clubs and profegsional players when the présent contract was made. 
Obyioualy, the right ,to reserve given by the eighteenth clause of the 
contract is the same thing as the right of réservation mentioned in that 
part of the contract which provides that the présent club may disband, 
and transfer its right of réservation to some other club. The agreement 
is in a fotm commonto ail contracts between base-bail clubs organized 
under what is known as the "national agreement" and professional play- 
ers, a form iwhich is prescribed by the national agreement. The national 
agreement is a compact between the varions base^ball associations consti- 
tuting the National Lëague Basa-Bail Clubs and the American Associa- 
tion of Base-Bail Clubs, made with a view to regulate the rights and ob- 
ligations of the membeïs as respects one another. One of its paramouat 
features consista of provisions regulating the privilège of clubs to reserve 
a stated number of players. The provisions are framed to prevent any 
dub of the National League or the American Association from engaging 
a player already reserved by another, and to render the player so reserved 
inéligible foEiemployment by aay other club. They require each club, 

:on the lOth 'day of October in each year, to transmit to ail the other 
clubs a (ïeserved list of players, not exceeding 14 in number, then under 

iCOtttractvand of such players reserved in any prior list who hâve refused 
t» contract for another year, and déclare such players inéligible to con- 
tract with any other club. Inasmuch as the parties to the national 
agreement comprise ail,, or substantially ail, the clubs in the country 
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^■hich employ professional players, this national agreement, by indirec- 
tion, but practically, afFects every professional player, and subordinates 
liis privilège of engaging as he chooses to the option of the club by which 
he is under réservation. As is stated in a récent publication edited by a 
prominent professional player: 

"ïhe most important feature of the national agreement, unquestionably, is 
the provision accOrding to the club members the privilège of reservinga stated 
nuraber of players. No other club of any association under the agreement 
dare engage any player so reserved. To tliis rule, more than any other thing, 
does base-bail, as a business, owe its présent substantial standing. By pre- 
serving intact the strength of the team from year to year, it places the busi- 
ness of base-bail on a permanent basis, and thus offers security to the invest- 
ment of capital. The reserve rule itself is a usurpation of the player's rights; 
but it is, perhaps, made necessary by the peculiar nature of the bail business, 
and the player is indirectly corapensated by the improved standing of the 
game. The reserve rule takes a manager by the throat, and compels him to 
keep his hands of£ his neighbor's euterprise. " 

In the contracta between clubs and players as framed prior to No- 
vember, 1887, there was no provision by which the player consented to 
the option for reserve on the part of the club. But the contracts did 
contain a condition that the player shouid conform to, and be governed 
by, the constitution and provisions of the national agreement; and the 
player thereby assented to become inéligible for engagement by any other 
club of the league during the seasbn of his engagement by a particular 
club, or whilé the option of re-engaging him for an ensuing year on the 
part of that club remained in force. Changes were made from time to 
time in various features of the national agreement. ' The players were 
obliged to inform themselves of the latest changes, in order to under- 
stand the précise terms of their contract with the clubs. They became 
unwilling to consent to a form of contract by which they were to be sub- 
jected to conditions not mentioned in the contract itself. In November, 
1887, a committee representing the professional players met a committee 
representing the parties to the national agreement for the purpose of 
agreeing upon certain changes to be made in the form of the contract. 
The committees finally agreed that the obnoxious clause in the contract 
shouid be omitted, and the clause now found in the eighteenth article 
shouid be inserted. This was the origin of the clause giving to the club, 
by the contract itself, the option of reserve. The clause was manifestly 
inserted in order to give, by an express condition, the right of réserva- 
tion to the clubs which theretofore the players had only given by agree- 
ing to be bound by the terms of the national agreement. By ascertain- 
ing what that right of réservation was, it can be plainly seen what the 
parties had in mind in using the term in the présent contract. If, when 
the contract was made, the term had a well-understood définition, there 
was no necessity to particularize in the contract the conditions or char- 
acteristics of the option. 

Référence has already been made to the provision of the national agree- 
ment reéjuiring each club, on the lOth day of October in each year, to 
transmit to ail the other clubs a reserved list of players, and declaring 
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Buch players inéligible to contract with any other club. This provision 
is to be read in connection with another provision of the national agree- 
ment, which prescribes that no contract shall be made "for the services of 
any player byany club for a longer period than seven months, beginning 
April Ist and terminating October 31st, and no such contract for serv- 
ices to be rendered afterthe expiration of the cm-rent year shall be made 
prior to the 20th day of October of such year. " The two provisions, 
read together, allow a period of 10 days to intervene between the time 
when a club can exercise the privilège of placing a player upon its re- 
served list and the time when it can make a contract with him for serv- 
ices to be rendered in an ensuing year, thus emphasizing a distinction 
between the right to treat the player as reserved and the contract which 
is to fijf the terms upon which the réservation is to be complète. The 
efifect of thèse provisions is that, when the club has exercised its privi- 
lège of réservation, no other club is perraitted to negotiate with the 
player; but the club which has plàced him upon the reserved list, and 
no other, is then at liberty to enter into a contract with him to obtain 
his services for an ensuing year. Consequently the right of réservation 
is nothing more or le§s than a prior and exclusive right, as against the 
other clubs, to enter into a contract securing the player's services for an- 
other season. Until the contract is made which fixes the compensation 
of the player and the other conditions of his service, there is no defi- 
nite or complète obligation upon his partto engage with the club. He 
agrées that he will not negotiate with any other club, but enjoys the 
privilège of engaging with the reserving club or not, as he sees fit. Read 
with, this understanding, the clause in question by which the privilège 
of reserving the défendant is given to the club expresses definitely the 
terms of the option. If the club exercises the right of réservation, it 
agrées in advance that the player shall receive at least as large a salary 
as he has received during the current year, and leaves it open to him to 
contract on tha); basis for the next season, or to insist on a larger salary. 
Ail the other terms of the engagement are matters of negotiation between 
the cjub and the player. The law implies that the option of réservation 
is to be, exercised within a reasonable time; but when this has been done 
the rightto reserve the player becomes the privilège, and the exclusive 
privilège, as between the reserving club and the other clubs, to obtain 
his services for another year if the parties can agrée upon the terms. As 
a coercive condition which places the player practically, orat least meas- 
urably, ,in a situation where he must contract with the club that has re- 
served him, or face the probability of losing any engagement for the en- 
suing season, it is operative and valuable to the club. But, as the basis 
for an action for damages if the player fails to contract, or ibr an action 
to enforce spécifie performance, it is whoUy nugatory. In a légal sensé, 
it is mprejya contract to make a cpntract if the parties can agrée. It 
may be that heretofore the clubs hâve generally insisted upon treating 
the option to reserve as a contract by which they were entitled to hâve 
the serviceis of the player for the next season upon the terms and condi- 
tions of the first season, and even requiring him to enter into a new con- 
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tract containing the option for réservation; and it may be that the play- 
ers bave generally acquieseed in the claims of the clubs. However this 
may be, the players were not in a position to act independently; and, if 
they had refused to consent to the terms proposed by the clubs, they 
would hâve done so at the péril of losing any engagement. The facts, 
therefore, are not such as to permit any weight to be given to the acts 
of the parties as evincing their own construction of the contract. 

It foUows that the act of the défendant in refusing to negotiate with 
the club for an engagement for the season of 1890, while a breach of 
contract, is not the breach of one which the plaintiff can enforce. The 
motion for an injunction is denied. 



Edison v. Gilliland a al. 
{Circuit Court, S. D. New York. April 9, 1890.) 

Pbincipal and Agent — Fracd — ^Pleading. 

A billwhich allèges that défendant, as plaintiff' à agent for the sale of stock, found 
a purchaser wilUng to pay $750,(00 for the stock and for a olaim held by défendant 
against the corpoi'atlon issuing It ; that defendant's claim was worth only $75,000, 
but that défendant so arranged the sale that $500,000 represented the priée of the 
stock, and $350,000 the value of defendant's olaim; and that plaintiff, relying oii 
defendant's représentation that the jjurchaser had agreed to pay $500,000 for the 
atock, and $75,000 for defendant's claim, and ignorant that the price was $750,000 
for both, entered into an execut;)ry agreement for the sale of his stock for $500,- 
■000, and that défendant had been paid $350,000 for his claim, — is fatally defeotive 
because it does not diselose that plaintiff ever parted wlth his stock, or had other 
wise been a loser in conséquence of defendant's alleged misconduct. 

In Equity. On demurrer to bill. 

Eugène H. Lewis, for plaintiff. 

Frederick R. Coudert and W. Bourlce Cochran, for défendants. 

Walmce, J. Briefly stated, the cause of action set forth in the bill of 
complaint is that the plaintiff, being the owner of certain shares of 
stock in a corporation, authorized the défendant Gilliland to find a pur- 
chaser, and, negotiate a sale of the stock; that Gilliland got the défend- 
ant Tomlinson to assist him in negotiating the sale for a share of the 
profits; that Gilliland had a claim of his own against the corporation, 
growing out of an agency contract, of the value of about $75,000; that 
Gilliland and Tomlinson found a purchaser in the person of one Lippincott, 
who was willing to buy the plaintiff's stock; that they represented totbe 
plaintiff that Lippincott was willing to pay $500,000 for the stock and 
■$75,000 for Gilliland's claim against the corporation; that thereupon 
plaintiff entered into an executory written contract with Lippincott for 
the sale of the stock at the priée of $500,000, to be paid, at a future 
day, upon the delivery by plaintiff of the shares to Lippincott; that, 
in fact, Gilliland and Tomlinson had negotiated with Lippincott for 
a purchase by which he was to give $750,000 for the stock and Gilli- 
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land's daiiii, they both knowing that the claim was ônly of the value 
ôf $76,000, ànd hé beingindiflferent as to how the $750,000 should 
be apportioned between the price of the stock and the claim of Gilli- 
land; that the défendants and Lippincott thereupon fixed the terms of 
the purchaseso that $500,000 should represent the price of the stock, 
and $250,000 should represent the value of Gilliland's daim; that the 
plaintiff, relying upon the représentations of the défendants that Lip- 
pincott was to pây $500,000 for the stock and $75,000 for Gilliland's 
claim, and ignorant that Lippincott was to pay $750,000 for both, en- 
terëd into the executory contract mentioned for the sale of his stock to 
Lippincott; and that thereafter Lippincott paid to the défendants, and 
they received from him for themselves, the $250,000. The theory of 
the bill of complaint is that by their fraudulent conduct the défendants 
"merged the actual value of Gilliland's claim in the value of the plain- 
tiff's stock, and thereby forfeited ail daim to receive or hâve allowed to 
them in any way " its actual value, and are therefore liable to account 
for the whole sum of $250,000. 

Although there is nothing alleged in the bill directly, or from which 
it can be inferred, to show that Lippincott did not regard the Gilli- 
land daim as of the value of $250,000, or that he would hâve been 
willing to give $500,000, or any less sum, for the plaintifi"'s stock with- 
QUt alSô, {(cquiring Gilliland's daim, it would not foUow that the plain- 
tiff CoUld not recover if he really lost ftnything by the alleged miscon- 
dùcVof^ his agents. li*, availing themselves of, their opportunity as 
fidudftrîes, they sold property of their own, or bdongingto Giliiland, for 
njone than three times its value, because they were able to control the 
sale of the plaintifF's property, without informing plaintifif of the facts, 
they were guilty of disloyalty tohim; and, upon thediscovery of their 
misconduct, he coulti, as to them, repudiate their àuthority to sell his 
property, or, at his élection, compel them to account for the profits il- 
licitly acqUireid by the transaction. 

The bill is, however, fatally defective because the facts set forth do 
not disçkisë that the plaintiff has parted with his stock, or otherwise 
been a loéer, in conséquence of the alleged misconduct of the défendants. 
He -h&s entèred into an agreement to sell and delivér his stock, at a 
future day;, upon receiving the purchase morieyj but that day had long 
expired bêfôre the bill was filed, and it does not appear that the con- 
tract Wâsèvërconsummated. For ail that appears, he has the stock now, 
is still its pwner, and nothing ever canie from the contract. Whether 
Lippin'cdtt repudiated it, or whether the plaintiff did, or whether it was 
carrièd out,'is lelt wholly to conjecture. It tnust be assùmed, upon de- 
mûlrrer, -that the pleader has stated his case as favorably as the facts will 
permit. ''Itmust be inferred, therefore, that the contract, for some 
unexplàined reason, bas fiallen through,and that the plaintiff is in the 
same position he was befoi^e it was made. The case as stated by the bill 
is, àt bést, otié in which a principal has employed agents to sell property 
for him, and they havè taken advantagé of their agency to sell tbeirown 
property -at a priée largely in excess of its real value. The case is not 
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one .wliere the principal has lost the sale of his own property hy the ipis- 
cohduct of his agents. But the theory of the bill is that the property 
was actuàily sold, while the facts show that the sale has never been 
couapleted, and, consequently, that the plaintiff has lost nothing by the 
transaction. The demurrer is sustained. 



- ToRREY V. United States. 

iOireuU Cùwtt, E. D. Missouri, E. D. April 38, 1890.) 

!.■ Accord and Satisfaction^Considheation, 

In àà action to reoover a balance on a contraiot t6 délirer beef, defenclant pleaded 
that the agreement, as understood by both parties, was $3.50 perliundred forstéers, 
with 20 per cent, déduction for ail cows deliverpd, which latter clause was aoci- 
déatally omitted f rotti the contract, and that plaintifl had aooepted a settlèment on 
that basis in f uU satisfaction of ail claims thereunder. On plaintift's motion to 
strtbe'out, held, treating the plea as one of accord and satisfaction, the allégation 
of mistake was necessary, as showing a coùsideration for the settlèment, and it 
' cbnstitQted a légal défense. 
.8. COBS Pleading— Equitable Defensb. 

Treating the plea as an équitable défense to an action at law, it wàs permissibte, 
ntoder-thePractice Act of Missouri, (Rev. St. 1879, S 3461,) providing that-there 
shaUbe ^uti one form of civil actioa. Smith, y, Cc/nning Co., 14 Mo. App. S23, 
foUôwed. 

'3. etAIii^ ÀGAINST UKITED STATES^-JtJBISDICTIOli. 

Ibeflçtiop being brougjit under Aot Cong. March.S, 1887, c- 859, S 2, proriding 
th^t the circuit courts shall hâve concurrent jurisdiotion with' the court of claims 
iii certain cases against the United States, and that the ^udge shall be the trier of 
thé f|ietB in such cases, the: question of theright of parties to a trial by jury is not 
involyed,, 

At Law. On motion to strike ont spécial plea. 

PlaintiiBfs pétition contains two counts,.the first laying the damages at 
$525 and the second at $3,000, for other violations of the contract. Àct 
Cong. March 3, 1887, c. 369, § 2, provides that the circuit courts shall 
hâve concurrent jurisdictioh with the court of claims in ail actions 
against the United States where the amount invplved exceeds $1,000, 
and does not exceed $10,000. 

Jay L. Torrey axià E. TF. Patiison, for plaintiff in error. 

Geo. ï), Êeynolds, U. S. Atty. 

Thàybr, J. In this case the plaintiff sues in the first couni to re- 
cover à balance alleged to be due on a contract with the gôvernhiént to 
deliver 475,000 pounds of beef cattle (either steers or cows) at the Sbo- 
sh'one Indian agency. It is alleged in the pétition that the price agreed 
to be paid was $3.50 per hundred on the hopf, but that the govérciment 
only allowed ànd paid $2.'80 per hundred for such cows as were deliv- 
ered, and that, in conséquence of its failure to pay for the cows àt the 
price stipulated in the contract, there is a balance still due in the sum 
of $525. The government answers the complaint, first, by a gênerai 
déniai of ail the allégations, as it is permitted to do under the code of 
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procédure in this state. It then pleads specially the foUowing facts, in 
substance: îhat the contract in question on which plaintiff sues was 
for 475,000 pounds of beef, at the price of $3.50 per hundred on the 
hoof, — -a déduction of 20 per cent., however, to be made from such 
price, in paying for ail cows delivered; that plaintiff and the defenJant 
alike understood such to be the contract; that the cattle delivered under 
the contract were accepted and paid for in pursuance of such under- 
standing; that plaintiff accepted the payment so made, in fuU satis- 
faction and discharge of ail claims under said contract; but that in draft- 
ing the agreement the clause with référence to deducting 20 per cent, 
of the stipulated price in paying for cows was accidentally omitted, and 
that the omission was not discovered till long after the contract was made. 
There is a motion to strike out the spécial plea, on the ground that it is 
an équitable défense not permissible in a suit at law. I am satisâed 
that the motion ought not to prevail. 

1. The matter pleaded, in my judgment, is not exclusively an équi- 
table défense. It is averred in the plea that plaintiff has accepted a cer- 
tain sum, in fuU satisfaction and discharge of ail claims under the con- 
tract sued on. This is a légal défense, and, even in this aspect, it was 
probably thought necessary to allège and prove that therè was a mistake 
in drafting the contract from which a controversy might arise, as other- 
wisè it might not appear that there was any considération for accepting, 
by way of satisfaction and dischaige of ail claims under the contract, a 
less sum than appeared tobe due accOrdingto its provisions, as thesame 
had been erroneously written. Treating the plea as one of accord and 
satisfaction, and hence as a légal défense, it appears to the court that the 
allégation as to the mistake made in drafting the contract is a proper and 
necessary allégation. 

2. But I am unwilling to admit that such a défense may not be made 
to a suit at law on the contract, even conceding it to be of an équitable 
nature. The government pleads that a mistake was made in drafting the 
contract, not as the basis of any affirmative relief soùght, but purely by 
way of défense, and in négation of the right asserted by the plaintiff. 
In this State an équitable défense, made under such circumstances, is 
allowable in a suit at law. Smith v. Canning Oo., 14 Mo. App. 622, and 
cases cited. Nothing is to be gained, it would seem, by forcing the de- 
fendant to file a bill for the reformation of the contract, and for an in- 
junction to stay the action at law until the suit for reformation is con- 
cluded. The question as to whéther either party will be subjected to a 
différent form of trial than they are entitled to, is not even involved in 
this case, as, in any event, the suit being under the act of March 3, 
1887, the issue of fact mtist be tried by the court. 1 am satisfied that 
the motion is ri,ot well taken, and it is accordingly overruled, with leave 
to file a, reply. , 
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Fox et al. v. Cadwaladeh. 
(Circuit Court, E. D. PennsylvanUu October 10, 1889.) 

1. CuSTOMg DUTIBS — COÎISTBnOTIOW OF ACTS — CoMMEBCtAL TlBMS— PHIM)«6*HT0AI. 

Instbumetits. 

Where descriptive words used in the tarifl acts are commercial tenus, they are to 
be construed in the sensé in whicli they are used in commerce; and it at the time 
of the passage of the act of 1883 there was a class of articles deflned and well known 
In the branch of commerce to which they belonged as philosophioal instruments, 
ail articles within that class are dutiable under the trade name, as used in said act. 
■. Samb. 

If the désignation " philosophioal spparàtus and instruments " is not a traâe term, 
then it is to be construed accord ing to the meaning ordinarily given to the words in 
common speech, and in that sensé it includes not merel.r such instruments as are 
used io purely scientiflc investigation or instruction, but ail instruments designed 
to illustrate or utilize certain laws of natural philosophy, and which requlre for 
their design or their manufacture or their use some spécial knowledge of those laws. 

8. Samb — CtAssiriCATioN — Spectacle Lenses. 

Disks of glass known as "spectacle lenses, " wtaidi hare been ground or polished 
for Use in spectacles, and which only reguire to be eut and âtted to the frame, 
are not exempt from duty as "plates or disks of glass unwrought, for use in the 
manufacture of optical instruments, " but are dutiable as "articles of glass eut, 
engraved, " etc. 

t, Same— MicBoscoPK Slides. 

Small rectangular pièces of common window glass, used for microscope slides, 
are dutiable as "common window glass, not exceeding ten by fifteenincbes square. " 
and not as "articles of glass eut, " eto. 

At Law. 

This was an action brought by an importer to recover an alleged ex- 
cess of duty imposed by the collecter. The plaintifiFs imported the fol- 
lowing articles, which they clairaed to be dutiable as "philosophioal ap- 
paratus and instruments," and which the government claimed to be du- 
tiable as manufactures composed wholly or in part of iron, steel, copper, 
etc., viz., (1) dynamos, dynamometers, ammeters, volt-meters, milliam- 
peres, andamperemeters; (2) sufveying aneroids; (3) clinical thermom- 
eters; (4) spy glasses, marine glasses, binoculars, and opéra glasses; (5) 
achromatic lenses, rectilinear lenses, projection lenses, railroad lenses, 
photographie lenses, and loupes richaud. Plaintiffs also imported glass 
disks known as "spectacle lenses." Thèse disks had been ground or pol- 
ished for use in spectacles, but required to be eut and fitted to the frame 
before forming part of the finished spectacle. Plaintiffs claimed that 
thèse were exempt from duty under the provision in the free list for 
"glass plates or disks unwrought, for use in the manufacture of optical 
instruments." The collector claimed that they were dutiable as "articles 
of glass eut," etc. Plaintiffs also imported small rectangular pièces of 
common window gla.ss used as microscopic slides. The glass had no* 
been subjected to any other process of manufacture than the cutting into 
sizes. Plaintiffs claim that the articles were dutiable as "common win- 
dow glass, not exceeding ten by filteen inches square." The collector 
contended that they were dutiable as "articles of glass eut," etc. As ta 
the articles claimed to be philosophical instruments considérable évi- 
dence was given on both sides on tlie question whether the term was a 
F. 42F.no. 3— 14 
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trade terni , designating a class of articles dealt in under that commercial 
classification. 

li-ank P. Prkhard, for plaintiffs. 

James M. Beck, Asst. U. S. Atty., and John R. Read, U. S. Atty., for 
défendant. 

Butler, J., (charging jury orally.) In view of what was said in your 
présence this morning, in dispoSing of questions of laiiy; raised by the 
faots and points, I need not address myself to the law or to the points at 
this time. 

„ .As respects the articles of marchandise hère inyolved, called by the 
plaintitf philosophical apparatus and instruments, it is sufficient to say 
that thèse were taxed by the government under a provision of the tariff 
laws which was supposed by the customs officers to apply in the case, 
and that unless the plaintiff 's contention hère is right, — that they are to 
be denominated philosophical apparatus and instruments, and therefore 
f^l .withinthe proyisionis of the stâtutè invoked by the plaintiff intended 
tocbverithe case of philosophical apparatus and instruments, — the as- 
sessment and collection of revenue, on the part of the government, was 
cori:eçt., , Congress has subjected philosophical apparatus and instru- 
mente to a duty of 35 p,er cent. Thèse articles of merchandise were, by 
the government, subjected to a duty 6f 45 per cent. Whàt did congress 
mean by the terms philosophical apparatus and instruments? You will 
observe that thèse are terms of class dénomination, every member of this 
cîaSs, ofphilbsôphical apparatus or instruments, hasits individual name. 
'Goiïgtess did not undertake in providing for the leyy of a duty upon 
philosophical apparatus and instriîments to designatë the différent mem- 
bers of the class by name, but used a class désignation. If in that 
brHlich of cornrnerce to which thèse articles belong, they hâve a trade 
désignation, and that désignation i,s such as congress has hereemployed, 
—^philosophical apiparatus or instruments, — then ît makes no différence 
whethçr we think that désignation is founded in reason, or is wise or is 
unwise, we are required to infer that congress inteiided to describe thèse 
articles when it used the terms. . Congress is supposed, in the tariff 
làws, to use commercial terms in designating articles for assessment; to 
apply thé hames by which they are known, (not to the public at large 
or tb iêiicogràphers,) but to merchants who deal in them. 

The first question, therefore, is: does the évidence show that thèse ar- 
ticles are known and classified in commerce, (that brânch of trade to 
which they belong, by those who deal in them,) as philosophical in- 
struriiehts.V I do not mean by those who buy a single article; because 
they know it probably by its individual particular désignation, but 
those who deal in the class. Does the évidence show that they are known 
and classified by such persons as philosophical instruments? If it does 
thereis an end of this case. Irejieat,it is unjmportant whèther the classi- 
fication is a wise or ah un Wise oiie, whether it is baséd on reason or 
not, if there is such ft classification of the articles by the trade, such a 
désignation of thè" class in the bratich of commerce to which they be- 
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long, that govema. Congress meant to use the tenn in the sensé in 
which thosewho dealin thèse articles tinderstood it. Does the évidence 
satisfy you that thèse articles are so classified and known? The wit- 
nesses called by the plaintifif, and the government, were ail very intelli- 
gent men, are ail highly reputable, and there is nothing in their testi- 
timony to justify a suspicion that they do not testify truthfuUy, accord- 
ing to their understanding. AU the witnesses called by the plaintiff to 
whom the question wasput,testified, in the first instance, that the articles 
are so classified, so dealt in, so bought and sold by the trade. Of 
course when an individual calls at an establishment and asks for a mi- 
croscope, he does not ask for a philosophical instrument. He then dés- 
ignâtes the article by its individual name, not by its class dénomina- 
tion. But the witnesses saj' that by ail who deal in thèse articles as a 
class of.merchandise, they are known as philosophical instruments, so 
classed, bought and sold. If that is true, it disposes of this question, 
without more. Is it true? Thèse witnesses were cross-examined, and 
you will say how far their statements, on examination in chief, were 
ehaken. It is for you to judge. One witness, Mr. Walmsley, was 
called on the other side, (also a very intelligent and apparently a very re- 
spectable man, no doubt worthy of crédit,) who tells you that he did 
not Bp understand; that his understanding of the trade désignation was 
not such as the plaintiff 's witntsses state. What else is there bearingon 
the subject? The fact that thèse varions items or articles, when called for 
individually, and specifled, are not called philosophical instruments, is, 
as before stated, of no conséquence. It tends to prove nothing. The 
catalogue of the plaintiff is before you, and is worthy of your considéra- 
tion. 

The plaintiff has divided up the various articles in his store into dif- 
férent dasses; some of them, which may be said to be emphalically 
philosophical instruments, he puts in a departmènt by themselves, and 
calls philosophical instruments. Others he puts in a class and calls 
them optical instruments, others mathematical instruments, etc. Does 
this show that he as a merchant, himself largely engaged in this trade, 
does not regard ail thèse articles as philosophical apparatus or philosoph- 
ical instruments? You must judge. Would it be possible for him to 
conduct his business without doing as he does in this respect? Not 
only does his convenience require it, but do or do not his necessities de- 
mand that he should do this. Would it be possible for him to find, in 
those who ordinarily accept services under another, one man who would 
be compétent to take charge of ail the business of that establishment? 
It is ibr you to say. One man may understand the instruments which 
more especially and distinctly, from their construction, are known as 
philosophical instruments. Another may be especially educated as re- 
spects optical instruments or mathematical instruments, but would it 
be reasonable to expect that a proprietor could find a man to go into 
such an establishment who would be suificiéntly qualified by his train- 
ing to take charge of the entire establishment? Could he point out to 
his cualomera without confusion what was wanted without some such 
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refiiiementj.tipon the classification? It is for you to judge what value 
this tèstjmony pointed to by the défendant should hâve. Mr. Fox 
tells you why this is done. He tells you it is a necessity in the trans- 
action of his business. You will say from the évidence whether or not 
thèse articles claimed by the plaintiff to be philosophical apparatus, or 
philosophical instruments, hâve that trade désignation. If they hâve 
you will décide this branch of the case for the plaintiff. I do not hesi- 
tate to say to you, although the question is for you, that in the judg- 
ment of the court the weight of the évidence is with the plaintiff as re- 
spects this branch. You, however, will consider it carefuUy and delib- 
erately, and décide according to your judgment of the évidence. If you 
do not find the articles hâve such a trade désignation as I hâve stated, 
then it will be necessary for you to take them up separately and say 
whether any of them, and if any, which of them, are philosophical in- 
struments, according to the meaning of the term philosophical apparatus 
and philosophical instruments as employed in common speech, for it is 
a rule of law that where, in a tariff act, the terms used are not shown to 
be terms of commerce or trade, they must hâve the interprétation which 
is given them, or the meaning which is attributed to them, in common 
speech. In the absence of testimony governing the subject, it is the 
duty of the court to say to you what is the meaning of those words in 
common speech, supposing them not to be terms of trade. In that re- 
spect I a(iopt the view of the plaintiff. 

I instruct you as asked to do in the plaintiff's third point, that if you 
find the name philosophical apparatus or instruments is not a trade term, 
(as I hâve explained,) then it is to be understood as used by congress in 
the ordinary signification of the word, and in that event, you will find 
the term to include such instruments as are designed to illustrate or util- 
ize certain laws of natural philosophy, and which require for their man- 
ufacture or use spécial knowledge of those laws. Thus, you observe, if 
you do not find the articles to be denominated or classified by commerce 
as philosophical apparatus or philosophical instruments, then you must 
détermine, according to ihe définition of them given you, whether any 
of them are, (and if so, which of them,) according to common speech, 
philosophical apparatus or philosophical instruments. That will be a 
difficult question, if you reach it. I need not dweU on the subject; I 
could not aid you by doing so; and I will therefore dismiss the first class 
of articles involved. 

The second class consists of the plates or disks of glass for use in the 
manufacture of optical instruments. They were assessed by the govern- 
ment and tax collected upon them as articles of glass eut, engraved, etc.; 
and were properly so assessed unless they are, as the plaintiS^ claims, 
plates or disks for use in the manufacture of optical instruments un- 
wrought. There is no controversy in the testimony respecting the char- 
acter of thèse articles of glass. They are before us; they shOw for them- 
selves. The testimony of the plaintif!' and his witnesses and that of the 
defendant's witnesses is precisely the same. They were originally disks 
or glass plates; glass unwrought, but when imported to this country they 
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were not unwrought; work had been put upon them. Not only had they 
been wrought, but they had been wrought to such an extent as to change 
their character .and proper dénomination. They were no longer plates 
or disks of glass in the ordinary sensé, but they were lenses. They had 
been manufactured until they were perfect lenses. They still required 
to be fitted to the case; only however for the purpose of being held and 
adjusted to the eye. They were lenses as perfect, so far as the use of 
a lense is concerned, as after being trimmed and fitted to the case. If 
held to the eye by the fingers they would answer ail the purposes of a 
lense. The statute did not require that they should be so far wrought 
as to change their nature and désignation, to subject them to duty. They 
are to be admitted duty free, when free of any material work; they should 
not be wrought to any extent, the object of the statute being to protect 
the laborers engaged in that branch of art in this country. I therefore 
feel no hésitation in saying to y ou, that as respects thèse articles, the 
plaintiff cannot recover. The assessment is right. 

The third class consists of the glass slides for microscopes. Thèse 
slides are window glass; nothing else; they bave been taxed as eut glass. 
They are, in the judgment of the court, not eut glass. They hâve not 
been eut in any other sensé than for diminishing the size. Window glasS 
comes in at a certain rate. The plaintiff claims that this is window glass. 
Ail window glass that cornes in is eut more or less. This before us may 
be eut into smaller pièces, but that is the only différence between it and 
ihe ordinary window glass. The plaintiff is right, in the judgment of 
the court, respecting this, and the government must be charged with the 
différence between the tax on window glass and the tax on glass eut or 
manufactured. Cut glass means glass eut into shape. That disposes, 
:So far as the court is concerned, of ail there is in controversy in this case. 

There is a photographie glass hère, stamped, painted or printed, (call 
it by any name you will,) which bas been taxed as printed glass. In 
the judgment of the court, it is properly taxed. Indeed the plaintiff 
has abandoned his claim on this count. The globes bave also ceased to 
be a matter of controversy. The plaintiff claimed that they were man- 
ufactures of paper, and liable to be taxed only to the extent that congress 
has taxed paper. The government taxed them as manufactures of brass, 
or partly of brass. The government now concèdes that it was a mistake 
to so tax them; that they should bave been taxed aa papier-mache; and 
the plaintiff admits that he was wrong in his classification of them. 
They do bear a similarity to a map. They are intended, to some extent, 
for the purposes of a map, but they are not a map and they are not made 
of paper, but oi papier-mache. They hâve also dropped ont of the case. 
They should be taxed as manufactures of papier-mache, as the parties 
agrée. 

The district attorney has asked me to charge you: 

"(1) The woids philosophical apparatns in the tariff act comprise auch 
goods, wares and merchandise as are principally and generally employed in in- 
stitutions of learning in the démonstration of natural laws or by the student 
-or scientist in expérimental research." 

I cannot do so. 
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' «^2) Tlié words ' phildsophieal apparatus ' do not comprise however ail ap- 
paratuë whieh may be constructed or operated in accordance with natural Jaws 
and vrhiqh may be termed soientific. " ^ 

I cannot do so. 

"(3) If the importations in question are not mainly and principally de- 
signed and used for the démonstration in institutions of learning o( natural 
laws 01' by the student in expérimental research, but are mainly and princi- 
pally uaed for practical and industrial purposea, then they are not philosoph- 
Ical apparatus within the meaning of congress and dutiable as such." 

I cannot do so. 

"(4) The fact that ariy or ail of thèse importations are or may be used in 
institutions of learning for the démonstration of natural laws or by the stu- 
dent lii expérimental research does not per se make them dutiable as philo- 
sophicalapparutus, and they are not so dutiable if tbeir prédominant uses are 
practical and industrial." 

I cannot do so. 

"(5) \t any or ail of thèse importations are mainly and principally employed 
as the toojs or implements of trade by men éngaged in Industrial pursuits or 
by men for practical purposes of every-day life then they are not dutiable as 
philosophical apparatus." 

I cannot do so. 

"(10) Unless the articles, in question are glass, are glass-plate or disks un- 
wrought, and coramercially l«nown as such, paragraph 708 of the act of March 
31, 1883, hàs no application to thèse importations. 

"(il) That the term ' eut ' in section T. 1. 135, does not mean the glass eut 
to size, but that certain work has been donc on surfaoe of same to produce 
the form or the property of the glass. " 

Thèse points apply, I think, to the disks, and so understood, are af- 
firmèd. 

"(25) If the jury believe that the importations in question are notcom- 
mercially knbwn as common window glass and bought, sold and used as such 
and adaptable for that purpuse, but are manufactures of glass, they are du- 
tiable at forty-five per cent, ad valorem." 

I disafBrm this point. 

The plaintiflf bas asked the court to say: 

"(1) If chère Is a dàss of articles, which hâve become gronped together in 
trade under the gênerai nameof philosophical instruments, and are, asaciass, 
known and dealt in under that name, tlien your verdict slionld be for the 
plaintif^ for theexcess of duty aliove thirty-âve per cent, on ail articles which 
you sliall flnd were iucluJed in that class." 

I bave virtually said so, and I affirm the point. 

"(2) The facts that the individual articles of this class are eaoh known by 
a sépara te trade name, aiid that some of thèin are occasionally sold by dealers 
iniother gênerai classes of merchandise, do nut necessarily take them out of 
the class ol' philosophical instruments." 

I affirm thia pbiiiti atid I say further that it is of no conséquence that 
the individual members of the class may be known by individual 
names. It is always so of classifled articles. It is uniformly ao. 
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"(3) If you, should flnd that the name philosophical instruments is not a 
trade term, then it is to be understood as used by congress in the ordinary 
signification of the words, and would include such instruments as are de- 
signed to illnstrate or utilize certain lawsof natural philosophy, and whiehre- 
quire for their design, manufacture or use some spécial knowledge of those 
laws. " 

I affirm this point. 

"(4) The Word ' wrought' in the tariff laws means that the articles hâve 
been manufactured into something else. The fact that the glass plates or 
disks, for use in the manufacture of optical instruments, hâve been ground 
and polished and advanced in the stages of manufacture does not change their 
classification so long as they remain glass plates or disks not completely ân- 
ished as a part of any optical instrument " 

This point bas been disposed of. 

"(6) Common window glass which bas been subject to no other process of 
njanufacture than cutting into sizes is dutiable under the provisions for 
common window glass under the tariff law, and the small pièces of window 
glass imported by plaintiffs to be made into microscope slides are, therefore, 
dutiable as common window glass." 

This point has been disposed of. 

Counsel on behalf of plaintiffs excepta to the refusai of the court to af- 
firm the fourth and fifth points presented by him, relating to unwrought 
disks or plates of glass. The district attorney excepte to the answer of 
the court to the first, second, third, fourth, and fifth points presented 
by him. 

The verdict was for plaintiffs for the amount claimed on the philosophical 
instruments, and the microscope slides. 



CooPEB V. Aemode a al. 
(CireuU Cffwrt, N. D. New YorTi. AprU 17, 1890.) 

Maiiciotts Pboseoution— What Amobnts to— Piling Aocttsation. 

An action for malioious prosecutlon will not lie for preferring an accusation bo- 
fore a œagistrate charging plaiutiS with a criminal oSenae, if he was not appre- 
hended, and no process was issued for his arrest. 



At Law. 

Ward & Gameron, for plaintiff. 

Stedman, Thompson & Andrews, for défendants. 



Wallace, J. The question in this case ia whether an action for ma- 
licious prosecution will lie against défendants, who hâve preferred an ac- 
cusation before a magistratè charging the plaintiff with a criminal of- 
fense, notwithstanding thejplaintiff was not apprehended, and. no process 
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for his a/rest was issued by the magistrate. Thé gîst of the action of 
malicious prosecution is the putting of légal process in force, regularly, 
for the mère purpose of vexation or injury; and the inconvenience oi 
harm resulting naturally or directly from the suit or prosecution is the 
légal damage upon which it is founded. Some of the text-writers state 
that the action will lie whenever the défendant has made a charge of 
felony against the plaintiff with a, view to induce a magistrale or tri- 
bunal to entertain it, whether any warrant or other process was issued 
or not. Steph, Mal. Pros. 8; Add. Torts, § 856. Actions hâve been 
maintained in the nature of a conspiracy for procuring a false indict- 
ment, and even for preferring a false charge of crime upon which the 
grand jury refused to indict. But the only décisions cited in support 
of the proposition that the action of malicious prosecution will lie al- 
though a criminal proceeding has not actually been instituted by the is- 
suing of process, where the point actually arose, are in the nid priua 
case oî Ckirke v. Postan, 6 Car. & P. 423, and in the case of Dawson v. 
Vansandau, Il Wkly. Rep. 616, in which, although no process was is- 
sued, the plaintiff was taken into custody , and held for examination upon 
the charge. On the other hand, it was said by Patteson, J,, in Greg- 
ory v. Derby, 8 Car. & P. 749, where there was a charge of stealing, upon 
which a warrant was issued against the plaintiff, that, "if the party waa 
neverapprehended, no'action at ail would lie;" ànd in O'DriscoU v. Mc- 
Bumey, 2 Nott & McG. 64, 65, it was said: "There can be no prosecu- 
tion without an arrest." The only injury sustained by the person ac- 
cused, when he is not taken into custody, and no process has been issued 
against him, is to his réputation; and for such an injury the action of 
libél or slander is thé appropriate reûiedy, and would seem to be the 
only remedy. This is the view adopted by Hâre & Wallace in their 
notes to American Leading Cases, (volume 1, p. 173;) and the learned 
commentators state that slander or libel is the only appropriate remedy 
where a charge of felony has been made, and warrant was not thereupon 
issued, and that malicious prosecution, and not slander or libel, is the 
remedy whenever a warrant has been issuud. The question was fuUy 
considered by the suprême court of South Carolina in Heyward v. Cuth- 
bert, 4 McCord, 354, — whether an action for malicious prosecution would 
lie, founded on a criminal charge upon which no process was issued 
against the accused; and it was adjudged that it would not. In that 
case the charge was in the form of an information laid before the magis- 
trate to procure a warrant for the arrest of the plaintiff. To the same 
effect is the case of Ktieeland v. Spitzka, 42 N. Y. Super. Ct. 470, where the 
question Was decided in an appellate court. In the early case of Ram 
V. Lamley, Hut, 113, it was held that an action of slander could not be 
maintained for an oral charge of felony made to a justice of the peace 
upon an application for a warrant against the plaintiff, for the reason that, 
if worda 80 spoken were to be held actionable, "no other would come to 
a justice of the peace to inform him oî a felony." A defamatory state- 
ment spoken or written in a légal proceeding, civil or criminal, which is 
pertinent and material, is so unijualifiedly privileged that its truth can- 
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not be drawn into question, or malice predicated of it, în an action for 
slander or libel. Revis v. Smith, 18 G. B. 126; Lea v. White, 4 Sneed, 
111; Garrv. Selden, 4 N. Y. 91; Hawk v. Evans, 76 lowa, 593, 41 N. W. 
Rep. 368. If, upon considérations of public policy, such an action can- 
not be maintained, upon the same considérations no other action should 
lie. Without doubt, libel or slander will lie for an accusation to a mag- 
istrate when made with no bonafide intention of prosecuting it. Unless 
such facts can be shown by the person accused, or unless he is subjected 
to the vexation and expense of proeess against him, upon principle, he 
ought not to be allowed to recover. The more generally approved doc- 
trine is that, for the prosecution of a civil action, maliciously and with- 
out probable cause, to the injury of the plaintiff, he may maintain an ac- 
tion for damages, although tbere was no interférence with his person or 
property. Pangburn v. BuU, 1 Wend. 345; WhippU v. FuUer, 11 Conn. 
582; Closson v. Staples, 42 Vt. 209; Eastin v. Bank, 66 Cal. 123, 4 Pac. 
Rep. 1106; Allen v. Codman, 139 Mass. 136; Marhourg v. Smiih, 11 Kan. 
554; Woods v. Finnell, 13 Bush, 629; Pope v, PoUock, (Ohio,) 21 N. E. 
Rep. 356; McGàrdle v. McGinley, 86 Ind. 538; McPhersm v. Runyon, 
<Minn.) 43 N. W. Rep. 392; Smith v. Smith, 20 Hun, 555. The cases, 
however, which sustain this view, do not countenance an action when 
the vexatious suit bas not been actually instituted and prosecuted to 
8uch efïect that the plaintitf bas sustained pecuniary loss. 

Inasmuch as the defaraatory words which must be set forth in an ac- 
tion for slander or libel are not aJleged in the présent complaint, the case 
cannot be treated as an action for slander or libel. The motion for a 
new trial is denied. 



In re Converse. 



(Circuit Court, E. D. Miehigan. Maroh 10, 1890.) 

^TTORNHT AT IiAW — EmBBZZLEMENT — CONSTRUCTION Or STATUTB BT STATB COUBT— 

Habbas Corpus. 

Petitioner was arraigned in the state court under a gênerai statnte ptinlataing the 
crime of embezzlement. He pleaded that "as attomey at law"he was guilty of 
embezzling $3,500, "that being the amount coUected and received by me, less my 
reasonable fées as such attomey for colleoting the money. " Therewas another 
statute punishing the f ailure by attorneys at law to pay over moneys ooHeoted and 
received by them. Petitioner was sentenoed upon his plea of guilty as for the 
crime of embezzlement, and, upon a writ of error to the suprême court, that court 
held that an attomey at law might be convicted of embezzlement under the gên- 
erai statute. Beld, that this construction of the statute was binding upon the 
fédéral court, and that petitioner was not entitled to be discharged upon hcibeas 
corpus. 
iSyllabus by the Comrt.) 

Hàbeas Corpus. 

This was a pétition for a writ of haheas corpus based upon the foUow- 
ing facts: Petitioner was arraigned upon an information in the circuit 
court for the county of Calhoun, charging him with embezzlement, he 
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"being thpti and there, agent to John E. Dunning and Daniel W. Hall, 
thé execiitors of the last will and testament of Rice Hall, dèeeased." 
Upon such arraignment petitioner pleaded to the information in the fol- 
io wing language: "As an attorney at law, I am guilty of embezzlement 
of $3,500, that being the amount collected and received by me, less my 
reasonable feeS as such attorney for collecting the money." Thereupon 
the court, having raade the usual private examination of the accused re- 
quired by statute after a plea of guilty, sentenced him to five years' im- 
prisonment, in pursuance of section 9151, How. St., which provides that 
"if an j^^clerk, agent, or servant ofany private person * * * shall em- 
bezzle, * * * without consent of his employer or master, any money or 
other property of another, which shall hâve come to his possession, or shall 
be under his charge, by virtue of such office or çmployment, he shall be 
deemed, by,go. doing, to hâve committed the crirne of larceny." The 
next Succéeding section (9152) provides that "if any attorney at law 
* * .'*' shall coUect or receive in such capacity, any money belong- 
ing tô aBothef, and shajl neglect or refuse to pay the sanie to the person 
entitled thereto, within a reasonable time after demand thereof, the per- 
son so neglecting or refusing shall be deemed guilty of a misdemeanor, 
and on conviction thereof shall be punished by imprisonment in the 
county jail not more than one year." Petitioner claims that as the in- 
formation was framed under section 9151, for the crime of embezzlement 
by an agent, and he had pleaded guilty to the offense of withholding 
money which he had collected as attorney at law, which wasonly a mis- 
demeanor under section 9152, his sentence was illégal, and his imprison- 
ment without due process of law. 

John C. Patterson, for petitioner. 

Herbert E. Winsor, Pros. Atty., for the People. 

Beown, J. Petitioner claims to be held in confinement in violation 
of the fourteenth amendment to the constitution of the United States, 
which déclares that no state shall "deprive any person of life, liberty, 
or property without due process of law," and demands the interposition 
of this court under Rev. St. § 753, which extends the right of haheas 
corpus to every person held in custody "in violation of the constitution, 
or of a law, or a treaty of the United States." This jurisdiction, which 
requires of us to pass upon rulingsmade by state courts in cases not only 
within their cognizance, but within their exclusive jurisdiction, is one 
wè would gladly disclaim, if it wère within our power, and, so far as it 
is a matter of discrétion, we hâve uniformly refused to exercise it, until 
the petitioner has exhaugted his reraedy in the state tribunals by an ap- 
peal to the suprême court. This discrétion was declared by the su- 
prême court to exist in Ex parte RoyaU, 117 U. S. 249, 6 Sup. Ct. Rep. 
734. In this case, however, the petitioner has been refused relief by 
the suprême court of the state, and we do not feel at liberty to deny 
him the right to inquire of us whether his imprisonment was imposed 
by due process of law, or by the arbitrary and unauthorized act of the 
state Court. 
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We 3uppose it will not be questioned that if a party should be sen- 
tenced without a trial, upon a plea of not guilty, the constitutional pro- 
vision would be violated. So, if he were arraigned for one crime, and 
should plead guilty to another, — as, for instance, if he were charged 
with burglary, ànd should plead guilty to larceny, — it would be a plain 
abuse of power to sentence him either for the burglary to which he did 
not plead guilty, or for the larceny for which he had not been indicted. 
Upon the other hand, if he were indicted in gênerai words, and he 
pleaded guilty to a particular crime, falling within those gênerai words, 
it would not be illégal to sentence him under the indictment. As, for 
example, if he were indicted for embezzlement as "an officer of a bank," 
and he pleaded guilty of embezzlement as"cashier" of such bank, in 
such case bis description of himself would fall clearly within the gênerai 
words of the indictment, and bis plea would only render it more certain 
that he did commit the offense charged, and the sentence upon such 
plea would not be illégal; nor would it change the aspect of the case if 
itwere shown that the offense of embezzlement by a cashier was provided 
for in a separate statute. In other words, it is no défense to an indict- 
ment under one statute that the prisoner might also be punished under 
another. 

In this case the prisoner was chargad with embezzlement as the 
"agent" of Dunning and Hall, executors of the last will and testament 
of Rice Hall, deceased, and pleaded guilty of "embezzlement of $3,500 
as an attorney at law, that being the amount colleeted and received by 
me, less my reasonable fées as such attorney for coUecting the money." 
Another statute provided a différent punishment for the receipt and ré- 
tention of money colleeted by an attorney at law after demand is made 
for the same. The question, then, which confronted the court, was 
whether an attorney at law is an "agent," within the meaning of the 
first statute, and can be punished as such for embezzlement in failing to 
pay over môneys colleeted and received by him in his capacity as attor- 
ney at law. This question was answered in the affirmative, Mr. Justice 
Campbell dissenting. Mr. Justice Shebwood, in delivering the opinion 
of the court, observes: 

" That the respondent colleeted the money as attorney is o£ no conséquence. 
If the act of the respondent complained of contaiiied ail the éléments of em- 
bezzlement, he was guilty of the crime, and was properly convicted. If an 
attorney collects money for his client, he, in so doing, acts as the agent of his 
client as well as his attorney; if in either case, after making the collection, 
he appropriâtes the money to his own use with the intention of depriving the 
owner of the same, he is guilty ot the crime of embezzlement. If this were not 
so, no attorney could be convicted of the embezzlenrent o£ his client's money, 
and this was certainly never the intention of the législature in passing the 
statute creating the crime." People v. Converse, 42 N. W. Kep. 70. 

In other words, the learned court construes the statute as covering an 
embezzlement by an attorney atlaw. Now, while this opinion niay per- 
haps be against the weight of authority, which seems to hold that the 
"word "agent" in this statute bas no application to auctioneers, (Cbm. v. 
Stearns, 2 Metc. 344,) coUectors of bills, {Oom. v. Idbbey, 11 Metc. 64,) 
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to solicitbrs intrusted by clients with money to invest upon mortgage, 
(QucCTi V. Netman, 8 Q. B. Div. 706; Regina v. Cooper, L. R. 2 Cr. Cas. 
123,) or to àttomeys at law, (State v. McLane, 43 Tex. 404,) still it is a 
construction placed by the suprême court of the state upon a statute of 
such state, and is as binding upon this court as if the opinion were pro- 
nounced in an ordinary civil suit. As the prisoner di', in fact, plead 
guilty to embezzlement as an attorney at law, and as the court has held 
that such oflèhse did fall within the statute, there has been no violation 
of the constitutional provision, and the pétition must be denied. 



Holmes Bueglar Alarm Tel. Co. et al. v. Domestic Telegraph & 

Téléphone Co. et al. 

iClrcuU Court, D. New Jersey. April 18, 1890.) 

1. Patents for Inventions — Lioense— AssieuMENT. 

Though a lioense granted by the owner of a patent was not transférable, fhe ex- 
istence of a lioense to the assignée may be shown by proof that the owner recog- 
nized and dealt with him as a Ucensee. 

2. Samb— Vérification. 

The absence of évidence that a certain olaim of letters patent was oovered by the 
oath ot the inventer wUl not invalidate the claim. 

3. Samb— Ebissue. 

■ A patentes can claim on a reissue whatever olearly appears to hâve been a part 
of his original invention as desoribed or shown in his original spécifications, draw- 
ings, or models. 

4. Bams. 

A reissùe is not invalid though no interférence was had between the application 
therefor and a patent, no date of which is prior to the invention, olaimed in the re- 
issue, and described in the original patent. 

5. 8amb — Variance fbom OBiotNAi Claim. 

Beissued letters patent No. 4,397, granted to William B. Guernsey, Maroh 14, 1871, 
f or improvement in electro-magnetio burglar alarms, are not invalid f or variance 
from the original patent on the ground that the latter does not cover a single cir- 
cuit form of apparatus, siuoe the drawlngs in such patent showing a single wire; 
if by mlstake or accident, the use of the wire was not suffloiently described in the 
original spécification, a reissue to supply the omission was properly granted. 

6. Samb-tInpkinoement. 

Sàid letters patent, combining in the same organizatîon of circuits the character- 
istic signal instruments of both the open circuit and closed circuit Systems, with a 
résistance or résistances in such a manner as to make each instrument guard a^ainst 
disablingthe apparatus from causes such as would disable the other, are infringed 
by an apparatus of substantially the same construction and accomplishing the same 
résulta, ttie latter using, in place of an eleotro-magnet and armature, a galvanom- 
meter, to open and close a local circuit, and a "relay"corresponding to a closed cir- 
cuit instrument ; and it is immaterial that the galvanometer is made to perf orm an 
additional function. 

7. Same— Combination. 

Such patent contains a patentable combination though its parts are old, and ac» 
successively and not simultaneously. 

8. Same— Anticipation. 

Such letters patent were not antioipated by the Bnglish patent to Tyer, In 1865, 
for an apparatus for transmitting signais indicating the position of a train on a 
railway, nor by that to Varley in 1865, whlch was for a modification of the ordinary 
closed circuit System, nor by that to Mixon in 1866, which would require substan- 
tial altérations to make it accomplish the results of thô &uernsey patent. 
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9. Sjlke — ^PoBEiSN Patent. 

The existence 6f an English patent for which letters were subsequently granted 
by the United States dates from the time when the great seal was attached. 

In Equily. 

Suit to restrain infringement of letters patent, brought by the Holmes 
Burglar Alarm Telegraph Company and the Municipal District Telegraph 
Company against the Domestic Telegraph & Téléphone Company, George 
W. Hubbell, Enos Runyon, F. T, Fearey, and Jabez Fearey. 

S. A. Duncan and L. E. Ourtis, for complainants. 

G. G. Erdinghuysm, for défendants. 

Wales, J. This suit was brought to restrain the défendants from in- 
fringement of reissued letters patent No. 4,297, for improvements in 
electro-magnetic burglar alarms, granted March 14, 1871, to William^ 
B. Guernsey. One of the complainants is the owner of the patent, and 
the other is alleged to be a licensee under it. 

The bill sets out the title of the Holmes Burglar Alarm Telegraph 
Company, and the granting of an exclusive license, for certain purposes, 
to the Municipal District Telegraph Company; but objection is made in 
the answer of the défendants that in fact no license was ever granted to 
the Municipal District Company, and, in conséquence of the absence of 
joint interest and privity between the parties complainant, the bill 
should be dismissed on account of this misjoinder. Waiving a consid- 
ération of the question whather this objection should not hâve been taken 
by a plea in abatement, it is sufficient for the présent purpose to say 
that the testimony of the witness, Holmes, and the written agreements 
in relation to the ownership and use of this patent, which are set out in 
the complainants' exhibits, afford satisfactorj' proof that a license was 
given to the Municipal District Company, as is alleged in the bill. The 
granting of a license may be proved by the acts and dealings of the par- 
ties who own, and permit others to use, the patent, without the neces- 
sity of resorting to written instruments; and it clearly appears from the 
proofs that prior and up to the time of bringing this suit the Municipal 
District Company had been treated and acknowledged as its licensee by 
the owner of the patent. This inference of fact is drawn from the trans- 
actions which were had between the Holmes Burglar Alarm Company 
and its immédiate licensee, the Protective Company, which latter Com- 
pany transferred its license to the Municipal District Company. Admit- 
ting, as is claimed by the défendants' counsel, that the license to the 
Protective Company was personal only, and not transférable, and that it 
had not, prior to its assignment to the Municipal District Company, any 
right to assign its license, yet it is certain that the Holmes Burglar Alarm 
Company acquiesced in and ratified the assignment, and thereafter rec- 
ognized the Municipal District Company as its licensee. There is no re- 
strictive provision in any of the agreements which prevented the owner 
of the patent from conferring authority on the Protective Company to as- 
sign its license, and such authority may be proved without the aid of 
written articles. This conclusion dispenses with the necessity of dis- 
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cijssing the regularity of the mode adopted by the défendants in present- 
îng the objection of misjoinder, which, under the technical rule of plead- 
ing, and equity rule 39, should hâve been taken advantage of by a plea 
in abatement. 

Anbthéi^ prèliminary objection which is insisted oh by the défendants' 
eounsel is tnat claitti 2 of the original Guernsey patent, which is niade 
claim'4 tof the reissue, is not covered by the oath of the inventor, and is 
therefore a nuHity, aiid forms no part of the reàl patent. There is no 
évidence on this point, and there is equal ground for the presumption 
that the oath was taken as that it was not. But is the taking of the oath 
absolutely necessary? In Whitteinore v. Cutter, 1 Gall. 433, Judge Story 
said: "The' taking of the oath Was but a prerequisite to the granting of 
thè patent, and in no degree essential to its validity." In Crompton v. 
' Bdknàp MiMs\ 3 Fish. Pat. Cas. 536, the défendants, as in the présent 
case, relied upon a certified copy of the file wrapper and contents to show 
that the oath had not been taken, but the court said: 

" We are riot satisfied the oath was not taken. The letters patent recite that 
it Was. * ;* * But suppose the oath was not taken. Would the patent be 
void on thataccount? It was held otherwise by Judge Stout in Whittemore 
V. CutteTi mpra. The taking of the oath, though it be done prier to the 
granting of the patent, is not a condition précèdent, failing which the patent 
must jfail. It is the évidence required to be furnished to the patent-office, 
that thé applicant verily believes he is the original and first inventor of the 
art, etc. ^f he take this oath, and it turns eut that he was not the flrst in- 
ventor or- discoverer, his patent raust fail, and is void. So, if he do pot take 
it, and still he is the flrst inventor or discoverer, the patent will be supported." 

It has also been held that this is not a matter tp be inquired into col- 
laterally in an infringement suit. Hoe v. Kahler, 20 Blatchf. 430, 12 
Fed. Rep. 111; De Florezv. Raynolds, 14 Blatchf. 505. And in Railway 
Register Manufg Oo. v. Norih Hudson R. Co., 24 Fed. Rep. 793, the court 
recognized the right of an applicant's attorney to insert in a pending ap- 
plication amended and enlarged claims, without having them verified 
by the oath and signature of the patentée, provided only they relate to 
matter substantially shown and described in the spécification. As to 
the oath, it was decided in Seymour v. Osborne, 11 Wall. 516, that ré- 
citals in letters patent that the required oath was taken before the sama 
was granted are, in the absence of fraud, conclusive évidence that it was 
so taken. 

Original letters patent No. 108,257 were issued to Guernsey, October 
11, 1870, and the reissue for the same invention. No. 4,297, were 
granted to him on March 14, 1871. The nature and objects of the in- 
vention are, in part, thus specified by the patentée in the reissue: 

"The principal object of my invention is to provide an electriaal appara- 
tus which will give an alarm or an indication either in the event of the con- 
ducting circuit heing hroken, or in the event of a newor shorter circuit heing 
formed. To this end I employ a conlinuous circuit, or a circuit capable of 
Ibeing; made continuons at will, arranged with a résistance or résistances so 
that the current which is allowed to pass willniot possess sutScient electro- 
motive force to effect the alarm, but having such arrangements at Windows 
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and doora, and other places to be guarded, as will, on any tanipering there- 
with, short-circuit the current past or around the said résistance or résistances 
tp an extent sufflcient to actuate the alartn. My lovention thus combines the 
advantages,;and avoids the disadvantages, of the two varietiesof electro-mag- 
netic alarms which are distinguished as the «closed circuit' system and the 
• open circuit ' system. Iwill prooeed to describé a way ofcarrying ont my in- 
vention hy the use of two sêparate eleotro-magnets, each of which may con- 
stitute a résistance to prevent the smmding of an alarm until the circuit is 
either mode around or past such résistance, or broken. More than one mag- 
net or résistance is not essential in oarrying ont the invention, as will be un- 
derstood froTïi the folloimng eooplanation : Fig. 1 shows in perspective -two 
electro-magnets, with sêparate conductors coniiected with a common battery, 
each conduçtor passing through an alarm, and through suitable Connecting 
devices, which may be located in the frames of Windows, or at any desired 
points, in such a manner that the opening of a door or window, or the per- 
formance of any act which it is desired to detect, will connect one conduçtor 
with the other, and avoid both electro-magnets. Por thîs purpose the mag- 
net of one conduçtor is located near the positive pôle, and that of the other 
near the négative pôle, of the battery. Fig. 2 illustrâtes a modification, in 
which one magnét may be dispensëd with, and a simple résistance coil intro- 
duced at the point to be proteoted In such a manner that the act to be detected 
will close a short circuit, avoiding the résistance, and thus sounding the alarm. 
This more simple form of the apparatus in applicable to places where a single 
window, door, or other object is to be protected." 

Then foUows a gênerai description of the drawing: 

"Two magnets and ttoo conducting wîres are shown and described, but 
only one magnet or other electro-motor, and oné conducting wire, is necessary 
to aeaomplish thesame effect, as mil be manifest by an examination of the 
arrangement, and a knowledye of the prinoiples involved. The location, 
with regard to eaoh other, of the various members or éléments of the alarm, 
is not an essential part of the invention, and can be varied as aircumstanoes 
dictate." 

"Where but a single place is to be protected, as, for example, for the vault 
door of a bank, the apparatus may be simplifled, dispensing with one of 
the resistatice magnets, and employing a simple résistance, R, (Fig. 2,) placed 
at the point to be protected, and so arrangea With regard to the other mem- 
bers of the alarm that the opening of the door or window, or the doing 
of any act which the alarm is to detect, will short-circuit the conduçtor, by 
forming a connection between the wires across, or independently of, the ré- 
sistance." 

"Various other modiflcations will readily suggest themselves for the ae- 
complishment of the object without depaiting frora the essential principles 
of the invention; the design being to obtain an alarm in which the signais 
shall be given by the closing or making of connection between two dif- 
férent conductors, or between two parts of the sarae conduçtor, essentially 
as is done in the open or interrupted circuit alarms, while at the same time 
there is or may be a continuons circuit in the said conduçtor or conductors, 
which by proper contrivances may be made to give notice to the person in 
«charge of said alarm of any injury, accidentai or malicious, which may hâve 
happened to his instrument or its belongings. " 

The third and fourth claims of the reissued patent are precisely iden- 
tical with the first and second claims of the original patent, with the ex- 
ception of the italicized words, which hâve been inserted in the reissue, 
and are as follows: 
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^(3) The combination in an electro-magnetlc alarm of a continuous circuit 
or circuits with a sufflcient résistance or résistances, and an alarm or alarma, 
when the said combination is so arrangea that the severingor interrupting of 
tbe said circuits, or of eitiier of them, stiall cause ttie said alarm or alarms to 
Sound, and also that the sbort-circuitlng or di verting the course of the electrical 
current in said circuit or circuits around or past the said résistance or résist- 
ances shall Sound an alarm, or cause an alarm to be sonnded. This when the 
whole arrangement is properly combined with a sufficient battery, and with 
'connections' or contrivances at points to be guarded which will, upon the 
doing of certain acts or the happening of certain things, short-circuit the said 
electrical current or cu^rents past or around the said résistance or résistances, 
and so give the desired alarm. 

"(4) In a burglar or are alarm, the combination of an open and a closed 
circuit to operate substantially as set forth." 

The third and fourth claims of the reissue hâve not been enlarged, and 
are identically the same with the first and second claims of the original, 
with the exception of the italicized words in the former, which do not 
materially change their effect. The drawings accompanying both pat- 
ents are the same. The spécifications in the reissue are the same as in 
the original, excepting the italicized portions, and describe the nature 
and objects of the invention more clearly and plainly than is done in the 
latter, in order to cover any élément to which, by a fair construction of 
the original, the patentée would hâve been entitled; and for this purpose 
a reissue has always been allowed when the patentée bas, by inadvertence 
or mistake, omitted to make such a description in the original. A pat- 
entée can claim on a reissue whatever clearly appears to hâve been a part 
of his original invention as described or shown in his original spécifica- 
tions, drawings, or models; and Guernsey has done no more. Èattin v. 
Taggert, 17 How. 74; Gallahue v. Butterfield, 10 Blatchf. 232; Wheeler v. 
Reaper Co., 6 Fish. Pat. Cas. 1; Seyvmir v. Osbome, 11 Wall. 544; Cal- 
kinsv. Bertrand, 6 Biss. 494; Rusgdlv. Dodge, 93 U. S. 460. 

The two prior Systems referred to by the patentée were well known at 
the date of the patent, and had been in extensive use; but each had cer- 
tain serious and recognized defects which it was the object of Guernsey's 
invention to obviate. The advantages and disadvantages of the old 
Systems are thus stated by Prof. Brackett, a witness for the complainants : 

"The advantage of thé open circuit System is that the apparatus cannot be 
disabled by Connecting the two parts of the circuit together between the bat- 
tery and the point protected, since such connection would sound the alarm in 
the same manner as opening the door or window. The disadvantage of this 
System is that the circuit may be eut or disconnected at any point without 
sounding the alarm, and this would completely disable the apparatus, since no 
alarm would be given upon a subséquent opening of the door or window. 
Such asystem ofîers no difflculty toa burglar, except as the wires leading from 
the battery to the protected structure be efEectually concealed, which might be 
diflficult to do. The advantage of the closed circuit System is that the line is 
protected against cutting or interruption, since such an act would sound the 
alarm; and its disadvantage is that it may be completely disabled by forming 
a short circuit around the point protected, since this would not sound the 
alarm, nor would the alarm be sounded by any subséquent opening of tbe door 
or window." 
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It is thus apparent that each of thèse prior Systems afForded sufScient 
protection as long as the wires or conductors remained intact, but both 
were fatally defective, in that they could readily be disabled by tamper- 
ing with the wires; and it was the object of the Guernsey invention to 
protect the wires or conductors from being fampered with by any method 
applicable to either of thèse Systems. Mr. Pope, another witness for the 
complainants, thus states the gênerai nature of the invention: 

"Guernsey was the first, se far as I am able to aseertain from the évidence 
in this case, or otherwise, to combine in one and the same organization of 
circuits the characteristic signal instruments of both the open circuit System 
and the closed circrtit System with a résistance or résistances in such a ruan- 
ner as to make the open circuit instrument guard against disabling the appa- 
ratus by any method applicable to the ordinary closed circuit system, and, 
conversely, to make the closed circuit instrument guard against disabling by 
any method applicable to the Ordinary opeii circuit System." 

Both complainants and défendants are engagea in the business 
of central office protection, and, as is alleged, make use of almost 
identically the same form of apparatus. The défendants' apparatus con- 
sists of a battery, two principal instruments, and their accessories, con- 
ductors Connecting the battery and instruments with an electrical casing 
inclosing a safe, a résistance, and contact springs connected with the 
door of the safe casing. Both instruments are included in the cir- 
cuit, so that the current traverses their coils successiveiy. One of them, 
designated as the "galvanometer" in the drawing, consists of a magnet- 
ized needle pivoted so as to swing freely in either direction in front of 
a coil through which a current passes. Its movement is limited by con- 
tact stops which form the terminais of a local circuit containing an alarm 
bell, B. The instrument is so constructed and adjusted that, when the 
résistance at the safe is included in thecircuit, the needle stands between 
the two stops, but, when the current is strengthened by short-circuiting 
the current past or around the résistance, the needle is swung by the in- 
fluence of the current in the coil against the stop at the right, and an 
alarm is sounded on the bell, B. It thus performs the function of the 
ordinary open circuit instrument. In addition to this, when the circuit 
is broken the needle swings against the stop at the left, and rings the 
same bell. The other principal instrument, designated as a "relay" in 
the diagram, corresponds in ail respects, in construction and mode of 
opération, to the ordinary closed circuit instrument. By the interven- 
tion of two local circuits, it is made to release a drop or shutter and 
ring an alarm bell, G, when the current ceases lo flow through its coils. 
There are two sets of contact springs at the safe, so arranged that upon 
the first movement of opening the door the circuit is broken at the 
springs, J, J,^ at the top, and an alarm is sounded upon both the bells, 
B and G. Upon opening the door a little further, a short circuit is 
formed around the résistance coil, R, through the wire, G, G, and the 
galvanometer swings to the extrême right, and again rings its bell, B. 
If any attempt is made to tamper with the apparatus by cutting either 
of the wires leading to the safe, an alarm is sounded both upon the gal- 
v.42F.no.3 — 15 
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vftnoinjèter bell, B, and the relay bell, Cj and if the wires are short-cir- 
cuitedian alarm is sounded on the galvanometer bell, B. It is con- 
teBdpd on behalf of the cbmplainahts that the defendants'apparatus , the op- , 
eMttionof which is thu&described, contains the gist of the Guernsey inven- 
tion,' Binceit contains instruments having the characteristic mode of opéra- 
tion of ithe instrument of the .tWo old Systems referred to in the patent, and 
thèse are combined in the same circuit with a résistance so arranged as 
to reu<îer both instruments operative.; The resuit of this combination 
is that ; the wires leading to the safe= are effectually protectèd both from 
interruption and from short-circuitiug. In other words, the same resuit 
is prdduciëd by substantially the samemeans in défendants' apparatus as . 
in th'è'appàiatus of the patent. It is conceded that the use of a gal- 
vaji^oifleï]Ejr needle, such as is used in the défendante' apparatus, to open 
and cïose a local circuit, including an electric bell, was well known in 
the art prior to the date of the patent, and that the galvanometer was 
reeoghized as an équivalent, for that purpose, of an electro-magnet and 
armature, such as is shownin the patent. ; It is urged by the défendants . 
that the galvanometer is madeto perform an additional function in their 
apparatus, but this fact will not relieve them from the charge of infringe- 
ment solong as ail the éléments of the complainants' patent are embraced 
in thei*system. WiUiamesv. Barnard, 41 Fed. Rep. 364. A careful ex- 
amjnation of the testimony, which displays a spécial knowledge of the 
art, uhited with unusual intelligence and ability, on the part of the wit- 
nesses, leaves no doubt that the défendants are infringers of the third 
and fourth daims of the reissued patent. An elaborate review of the 
testimony, with références to the numerous models and diagrams con- 
tained in the exhibits, would extend this opinion to an unreasonable 
length, and, under the circumstances of the case, is not necessary. 

The validity of the reissue was vigorously attacked on the ground of its 
aUeged vari&nces from the original patent, and chiéfly because the latter 
does not contain even a, suggestion of a single circuit form of apparatus; 
but a comparison of the spécifications and drawinga of the two patents 
does not sùstain this objection. Pig. 2 in the drawing of each patent 
shows a single wire; and if by mistake or accident, the original spécifi- 
cation did not describe with sufficient plainness the use and application 
of this wire, itwas permissible to the patentée, under the provisions of ; 
the actof congress relating to reissues, to supply the omission as soon 
as it wâs diSûoyered; and this he did within a few months after the date , 
of the original. The single circuit was clearly indicated in, the original, 
and by a fair construction the patentée would hâve been entitled to its 
use. As already shown, the claims in suit were not enlarged in the re-" 
issue. In fact the fourth claim is restrieted by the words "to operate sub- 
staiitiallyias set forth." 

It is further linsisted on by the défendants that the, patent in suit does 
not contaiti a patentable combination, in that itig;orily an aggregation, 
of old parts or éléments which aet: suoeessively , and not simultaneously. 
The simultaneous co-operation of the parts is/not eâseotial to a patentable 
combination,! if thè parts, are: iso^arrange^ that the.' s,ucCessive action ,o,f, 
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étfcîï eonWibutês to ptôduce Soine one practi'cal resiilt;' which'rêsult, when 
attained, is the product of the simultaneous or successive action of ali 
the elementary parts, viewed as one entire whole. The term "co-opera- 
tion" does not mean acting together or siïnultaneously, but unitedly to 
a common end. Birdsallv. McDonald,! Ban. & A. 165; Forbush v. Cook, 
2 Pish. Pat. Caa.mS; Hoffman V. Ymng,2 Fed. Rèp. 77. So hère the 
electrical protection bf the conduetors is thè resuit produced by the com- 
bination,' ànd the two instruments guard the same liiié àt the same time. 
One instrument protects it from cuttingy and the other from short-eir- 
cuitiiïg. Remove either instrument, and the resuit failsjj)*ô tonto. This 
resuit wàs useful, and never before known. The design of the combinai- 
tion waS to protect the patentéd apparàtus against the methods of disa- 
bling it by tampering with the conduetors, as could be donc with the 
prior Systems. The instruments co-operate in making good each other's 
deficiencies, and the arrangement of the conduetors is sùch that ail theit 
essehtial parts are brought under the protection of the instruments. To 
this end the résistance co-operates with the'closed circuit instrument by 
forming a path for the current, when the apparàtus is in its normal con- 
dition, so that a continuons current may flow through the conduetors 
and through the instrument without giving an alarrii. It co-operates 
with the open circuit instrument by enfeebling the current to such an 
extent that the open circuit instrument is noi called into action lïntil a 
short circuit is formed, and the current thereby increased. In view of 
the authorities, this constitutes a patentable combination.leading to a 
new resuit by new means. 

But the défendants hâve introduced certain prior English patents which, 
they say, embrace substantially the same éléments as are found in the 
patent in suit, and thus deprive Guernsey of the claim of originality . It 
is not asserted that the inventions contained in the English patents are 
identical with that of the Guernsey pateùt, but that, in the state of the 
art at the date of the Guernsey original patent, it required only simple 
modifications and substitutions in the English devices to make them 
produce the same results as are secured by the Guernsey combinaticn. 
The English patents referred to are those ofTyer, (1865,) Varley, (1865,) 
and MoXon, (1866.) The device of Tyer is an apparàtus for transmit- 
ting signais indicating the position of trains npon a railway, and bis 
patent contains no suggestion that it could be adapted to perform the of- 
fice of a barglar alarm. It can be easily disabled by cutting one of its 
wires, and is thus incapable of efFecting the resuit secured by the Guernsey 
invention, which is the electrical protection of ail parts of the conductoi^ 
between the signal instruments and the points to be protected. The Varley 
apparàtus is à modification of the ordinary closed circuit system, and does 
not contain any instrument corresponding to the signai instrument of the 
open circuit System, or any other means of giving an alarm which is oper- 
ated by an abnormal strengthening of the current, nor does it contain a ré- 
sistance separate and distinct from the instruments; and it can be entirely 
disabled , if used for central office protection, by inserting a battery in some 
part of the line leading from the circuit doser to the alarm instrument. 
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Ttie Mozon patent would also require substantial altérations to make it ac- 
complisb the results which are obtained by tbe Guernsey combination. 
Tbe proposed modifications and substitutions would be in tbe nature of 
inventions, and are not sucb as would readily occur to any ohe skilled in 
the art. They do not conslst merely in the substitution of one known 
equivtilent for another, without any change in the resulting mode of op- 
ération; but it is proposed to substitute for one or the other of tbe élé- 
ments of the prior combination something having a différent or addi. 
tional funçtion, which amounts to the same thing as adding to the com- 
bination a new and distinct instrument, and makes it a new combination 
having fupctions that it did not before possess. Défenses of this char- 
acter hâve been frequently discountenanced by the courts. Wooster v. 
Blake, 8 Fed. Kep. 429; Dvdgem. v. WaUan, 29 Fed. Rep. 248; Amus 
V. Alden, 2^ Fed. Rep. 684, Hère, as in Dudgeon v. Watson, the défend- 
ants had used practically the same combination as is covered by the 
Guernsey patent, and subsequently made the changes by which they 
sought to escape infringement; but in that case the court held that the 
défendants accomplished ihe same resuit bysimilaror équivalent m sans. 
Among other objections to the Guernsey reissue, it was urged that no 
interférence was had between the reissue application and the Holmes & 
Roome patent, of December 20, 1870; but there is no proof that Holmes 
& Roome were the prior inventors. On the contrary, the invention 
claimed in the Guernsey reissue was shovvn and described in the Guernsey 
original patent, which antedates any date of Holmes & Roome. The 
English patent to Holmes & Roome, although dated as of November 1 , 
1870, was not in fact issued until April 2, 1871, the date at which the 
great seal was attached ; and therefore the provisions of section 4887 of the 
United States Revised Statutes do notattach to the corresponding patent 
issued by tbe United Statçs. The English patent to Holmes & Roome, 
not being sealed, was not in existence until after the date of the Guernsey 
patent. Qoîd & Stock Td.Oo. v. Cominerdal Tel. Cb., 23 Fed. Rep. 340. 
The able and ingénions argument of défendants' counsel created at first 
some doub;ts, of the validity of the Guernsey reissue; but, after a careful 
considerationof the varions objections presented by him, both orallyand 
in his printed briefs, the conclusion bas been reacbed that Guernsey was 
the original inventer of the combination claimed by him, and that the 
reissued lettera patent are vaJid. A decree will be entered for the com- 
plainants, excepting as against the individuals named as défendants, in re- 
lation to whom there is no proof that they were personally guilty of in- 
Mngement. 
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Steket et al. v. The Pboghesso.' 
(District Cmirt, E. D. PennsyVvania. April 22, 1890.) 

Chabter-Paktt — Cancbllation — Conditions — Quabantine Beoitlationb. 

A charter-party provided that a vessel should proceed with ail convenient speed 
to Charleston, S. C, or as near thereto as Bhe safely could and dlsoharge, should 
loadthere, and proceed to Liverpool. Should she not arrive at port of lading on or 
before October 1, 1888, the chartérer to hâve the option of oancelling the charter, 
to be declared when the vessel was ready to load ; the act ol God, princes, or rulers 
of the people, etc., excepted. Held, that quarantine régulations oi Charleston, pre- 
venting the entering of vessels into that port before November Ist, were within the 
exceptions of the charter-party. Held, furfher, that the vessel was bound to go to 
Charleston as soon as she reasonably could after November'lst, so that the charter- 
ers could exercise the option of cancelingthe con tract then and there, and that she 
could not require the charterers to exercise that option at any other place; and 
that, having failed to proceed to Charleston, she must respond m damages. 

Libel in Admiralty to Recover Damages for Breach of a Charter- 
Party. 

A. Sydney Biddle, for libelants. 

Alfred Driver, J. Warren Coulston, and Robt. D. Benedict, for respondent. 

Buti.ee, j. This case (being presented immediately before the April 
term of the circuit court) I must dispose of with little more than a 
statement of the facts, and my conclusion from them. On the 31st of 
August, 1888, the libelants and respondent entered into a charter-party, 
the material provisions of which are as follows: The respondent, reserv- 
ing hberty to take outward cargo from Cuba to the United States, shall 
proceed with ail convenient speed to Charleston, S. C, or as near thereto 
as she safely can; and, having discharged her cargo, shall load from 
charterer's agents, at such wharf or dock as they direct, a cargo of cot- 
ton or other merchandise, and proceed therewith to Liverpool or Bremen, 
as may be ordered, and on arriving there deliver the same on pay- 
ment of the freight named. "Should she not arrive at the port of 
lading on or before October Ist, 1888, the chartérer shall hâve theoption 
of canceling the charter, to be declared when the vessel is ready to 
load." "The act of God, the queen's enemies, fire, épidémie, strike, 
or lock-out of stevedore's men, stoppage, or destruction of goods onrail- 
ways, or at press, restraint of princes or rulers of people, collision, 
any act of neglect or default whatsoever of pilot, master, or crew in the 
management or navigation of the ship, and ail other dangers or acci- 
dents of the seas, rivers, and steam navigation, throughout this whole 
charter-party being excepted . " The respondent loaded sugar at Ha vanna , 
and came thence to the Delaware breakwater, en rtmte to Philadelphia. 
Reaching the breakwater September 3d, she was detained part of a day 
at quarantine, and subsequently several days at the Lazaretto, below Phil- 
adelphia, reaching the latter place September lOth. She then received 
information of quarantine régulations at Charleston, which stood in the 
way of entering. On communicating with the libelants, she was in- 

>Keported by C. Berkeley Taylor, Esq., of the Philadelphia bar. 
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formed that entrance could not be made before November Ist, or, rather, 
that the quarantiilçr régulations there would stop ail vessels attempting 
to enter before that date; whereupon she went to New York for repairs. 
After further correspondence with libelants, and unsuccessful efforts to 
obtain cargo for a short intermediate voyage, she contracted to take a 
cargo of cotton from Norfolk, Va., to Bremen. Loading this cargo, she 
arrive?} a^- ^""^^sn, November 6, 1888. Unloading there, she went to 
Hamburg, obtained a return cargo, and arrived at Boston, December 19, 
1888. On this day she applied to thé libelants to exercise their option 
under the charter, by declaring whether they would load her at Charles- 
ton; to which they replied; that their charter rights were clainaed, and 
wonld be insisted on. She then declined to go to Charleston. 

The question presentèd by thèse facts is new and important. That it 
should not hâve arisen and been decided long ago, is remarkable. The 
ternis of the charter are not unusual, and vessels bave frequently been 
detained at quarantine, or driven off by the fear of such détention, un- 
der similar circumstances; yet the industry of counsel bas not discov- 
ered a reported.case, in this or any other country, in which the ques- 
tion has been presentèd. Numerous cases arising on contracts of insur- 
ance, and some othersinvolying kindred subjects, hâve been found, which 
shed some light on the subject, though not much. Thèse cases are cited 
in the briefs, and need not be further noticed. The question must be 
determined by the contract, its language and spirit, without the aid of 
direct authority. There is no controversy about material facts. The 
respondent would haye been detained at quarantine had she proceeded 
on her voyage to Charleston before November Ist. How long she would 
bave been detained ig unçertain; possibly for a few days only. I as- 
sume, however, that it would hâve been until November Ist. 

The libelants contend that she was bound to résume her voyage, and 
go there whenever she could, and that she certainly could at the date 
last named. On the other hand, she contends that she was not required 
to go àt ail, if "restrained by princes, rulers, or people," and that she 
was 80 restrained; and, further, she claims that, if this position is not 
Sound, and the contract still bound her, she complied with it by the 
tender at Boston. What was her obligation? She bound herself to go 
to Charleston, with convenient speed, subject only to the exceptions 
Btated. Ampng the several things which might relieve her from com- 
pliance were "restraint by princes, rulers, or people." I entertain no 
4oubt that détention at quarantine, or being kept off by the certainty of 
détention if she proceeded, is covered by this language, nor that such 
(ietention excuses failure to arrive at the time specified. But did it 
justify an abandonment of the contract? I do not think so. To give it 
this effect, I must hold that such détention for one day or less, has 
tiie same rèsult; or that "fire, strike, or lockout of stevedore's men, 
draymen," and ail other causes of interférence excepted from the con- 
tract, however slight, or of however short duration, would be attended 
with the same fatal conséquences to the charter. The language must re- 
çoive a reasonable construction,— such as tends to promote the objectsof 
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the parties. It would be as unreasonable to hold that the respondent, 
80 restrained for a ferief period, was relieved from her obligation, as 
to hold that she was bound by it to résume her voyage whenever 
the restraint terminated, though years may hâve elapsed, and the cir- 
cumstances of the parties so changed, that the reasons or objects which 
led to the contract no longer existed. Neither position is consistent 
with a just construction of the charter. So long as the circumstanees 
remained substantially unchanged, — the delay, being no greater than 
might reasonably hâve been contemplated, — the contract remained in 
force. The month which elapsed made no material change. The re- 
spondent was still engaged in carrying merchandise, and able to keep 
her engagements; and the libelants still had merchandise to carry. She 
bound herself to go to Charleston and carry it, if she could get there 
within a reasonable time, — a time that answered the purpose for which 
she contracted to go. The exception was intended to protect her àgainst- 
the conséquences of delay. It was not designed to work an abrogation 
of the contract, unless the restraint should be virtually permanent. It 
was not of this character. She was not prevented going, but simply de- 
layed, and the delay was not such as to defeat the purpose of the parties. 
I hâve not time to pursue the subject further, nor Would it be profitable 
to do so, if I had. 

Did she discharge her obligation by the offer of performance at Boston, 
if libelants would then promise cargo? I do not think so. They were 
not required to exercise their option until she reachéd the port of lading, 
"and was ready to load." This was a right secured by the contract. 
How could they be deprived of it by the request? If the contract was 
still in force, as I hâve found, she was bound to proeeed to Charleston, 
leaving the libelants to exercise their option when she "was ready to 
load." Her learned counsel think she had an équitable right to call for 
the exercise of it in advance. There is no principle of equity , however, 
which can be invoked in her favor. Her express contract was otherwise, 
and equity never relieves against the tenus of a contract (sued upon> ex- 
cept for fraud, accident, or mistake. A party needs no relief from an 
obligation which he bas voluntarily assumed. 

As already stated, the restraint excused her from the conséquences of 
delay prior to November Ist, when it was removed. Did it excuse the 
further delay which occurred prior to December 19th? This question 
may be unimportant. It relates only to the extent of damages recover- 
able. . If the libelants' loss was enhanced by the additional delay, the 
question is important; otherwise it is not. It must nevertheless be set- 
tled now, as a guide to the comraissioner who wili pass upon the subject 
of damages. The respondent was not required to lie idle while the re- 
straint lasted. She might employ her time, but she could not do so at 
the libelants' expense, or in disregard of their interests. It is quite a^ 
unreasonable that they should bear the loss of non-compliance after No-, 
vember Ist as that she should suffer the disadvantage of idleness, She, 
bound herself to be at Charleston as early as she could get there, under 
the circumstanees stated in the charter, using " convenient speed," and 
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for any failure after November Ist, she must be held responsible. — While 
the conclusions above stated are satisfactory to me, I appreciate and feel 
the force of tlie able argument presented by respondent's counsel. The 
case is not free from difficulty, and I am glad that my judgment is not 
final. 



Thë Glbnfinlas.' 

Davis v. A Caego of Chalk, Etc. 

(District Court, S. D. New York, April 10, 1890.) 

t. DBMUBBA.GI; — Unloading bt Lightebs. 

A large vessel, havlng four hatches, brought a cargo of chalk to the port of New 
York under a cbarter-party whlch oontained the folio wing provision: "Cargo to 
be shipped as f ast as vessel can load, and to be discharged as f ast as she can de- 
liver. " Her draf t being considérable, she was flrst discharged into lighters out of 
bne hatoh only. The lighters were in no way improper, they were worked v?ith dil- 
igence, and the chalk was received as fast as the ship could properly deliver out 
of the one hatch that was used. The vessel was not breasted off the wharf, and no 
demand or offer was made by the ship to breast her off, or to work another lighter 
on the other side. Held that the vessel could not reco ver demurrage for this period. 

2, SaME — DiSOHARGB FROM SiNGLE HATCH— JJSAOE. 

After the vessel ivas lightened she was sent to a chalk dock, where she could 
dlsoharge from but one hatph a day. The master complained of this wharf from 
the flrst, and claimed that she snould hâve been discharged from at least two 
hatches slmultaneously. Claimant contended that the vessel had discharged 150 
tons per day, whiah was ail that the custom of the port required. Held, that the 
clause In the charter providing for the discharge of the vessel "as fast as she can 
deliver" was not controUed by the alleged custom, but was intended to secure to 
her a discharge according td her size and means of delivering a chalk cargo in this 
port, and therefore at a dock reasonably adapted to her means of delivery, if such 
docks for chalk were reasonably procurable, as in f act they were. The vessel was 
therefore allowed demurrage for one-half of the working days after commencing 
at this wharf, assnming that, in discharging at a proper wharf for such a ship from 
two hatches instead of One, the cargo would bave been discharged in half the time. 

In Admiralty. Action to recover demurrage. 

Bvâer, SUUman & Hvhhard and Mr. Mynd&rse, for libelant. 

Robert D. Benedid, for claimant. 

Beown, J. The libelant claims demurrage for the détention of the 
ship Glenfinlas in the discharge of a cargo of 3,000 tons of chalk at this 
port in July, 1889. The cargo was brought under a charter which pro- 
vided for "delivery along-side to be taken at the merchant's risk and ex- 
pense;" for "discharge at two safe wharves, as orderéd by the consignée;" 
"cargo to be shipped as fast as vessel can load, and to be discharged as 
fast as she can deliver;" and "ten days on demurrage over and above the 
said laying days at fourpence per registered ton per day." Her register 
was 2,148 tons. The vessel went first to Findley's stores at Atlantic 
docks, where she could only be discharged into lighters. There two 
days' delay arose, for which the consignées are liable. The cargo was 

' "Beported by Edward G. Benedict, Esa., of the New York bar. 
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there partially discharged into several lighters, which were supplied one 
after another from the llth to the 19th of July, when the ship was or- 
dered by the consignées to another wharf, as they had a right to do un- 
der the charter. During this perioJ the évidence does not show that the 
lighters sent were improper, or that they were not worked with diligence, 
or that the chalk was not received as fast as the ship could properly de- 
liver from the one hatch that was used. The évidence indicates that, 
for the most part at least, additional hatches could not hâve been worked, 
because ouly one lighter at a time could be used on the same sida of 
the ship; and the libelant's testimony states that, in orderto work another 
lighter, it would hâve been necessary to breast out the ship from the 
wharf to admit another lighter on the other side of the ship. Her berth 
was taken by her master; she was not breasted ofF; there was no demand 
or offer by the ship to breast off, or to work another lighter on the other 
side. She therefore cannot recover demurrage for this period, except 
for the two days above referred to, 

The second wharf to which she was ordered, and which was reached 
on the night Of Saturday, the 20th of July, was Taintor's dock, Newtown 
creek, one of the principal docks in the city for the delivery of cargoea 
of chalk from smaller vessels. Discharge there was commenced on Mon- 
day moming, and finished on Friday, August 2d. During this time a 
day was lostthrough raiu. During the other working days the discharge 
averaged about 160 tons a day. Only one hatch could be worked at 
that dock; and much évidence on the part of the claimant shows that, 
according to the usual practice in this port, as respects the delivery of 
ordinary cargoes of chalk, 150 tons per day is as much as is expected to 
be received or delivered, The claimants contend that this practice con- 
stitutes a usage, which is to be read into the terms of the charter, so as 
to relieve the consignée from any obligation to receive and provide for 
more than 150 tons per day. The ship, it is said, could notlawfully de- 
liver more than the consignée was bound to receive; and the agreement "to- 
discharge," it is said, is limited to the amount which the ship had a légal' 
right to deliver under the local usager I do not think that was the in- 
tention of this clause of the charter, or that it can reasonably bear that- 
construction. Its meaning, I think, is to provide expressly for the rate- 
of delivery at such places and during such days an 1 times as she may be 
properly worked under the usage of the port. It is the office of usage 
to supply what is not expressed; not to override the language or the 
meaning of what is written. Usage in this case would properly déter- 
mine the working days and hours, because the terms of the charter 
plainly do not intend to touch that subject. Equally plainly, as it seems 
to me, it does intend to détermine the provision to be made for the ship 's 
rapid discharge during working hours. It would be an obvions breach 
of the charter stipulation, as it seems to me, for the consignée to refuse 
to receive any more cargo after 12 o'clock on the ground of local usage, 
merely because 150 tons had been received during the forenoon; or to 
refuse to work two hatches instead of one, for the same reason. Thia. 
vesseJ was a much larger one, and the cargo much larger, than were usual 
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.,ip the ordinary transportation pf chalk cargoes. She had fpjir hatches. 

.. Jn thç discharge of ordinary cargoes, at least two hatche? would be used 

..jfta vessel of that size. Apractice having référence to smaller vessels 

. and çmaller cargoes could nofc reasonably be applied tp a much larger 

pnç, §p, aS;to limit the, disçharge to a single hatch. The master com- 

, plained of Taintor's dpck $.s an unsuitable one frora the first. The clause 

in lih^ , charter providingfor the discharge of the vessel "as fastas shecan 

deliî(pi:" must be held ijiitended to secure to her a discharge according to 

;her; ^ize .and means of delivering a chalk cargo in this port; and, there- 

,foi:e,,;Ht î^ dock reasonably adapted to her means of delivery, if such 

docks for chalk were. reasonably procurable, as in fact they were. Taintor's 

; dpckji )ivhére a discharge cpuld be made from Pnly on© hatch, was not, 

, in niy, judgtnent, a proper dpok for such a ship, under such a stipulation. 

Th« eyidence leaves np doubt that other docks were procurable where 

the.çaigo could hâve been discharged . from at least two hatches. Had 

l'hère been any established usage that ail chalk cargoes should be dis- 

.cb^rgedat one partioular dock, or at certain specifled docks only, such 

^a usegô,'! think, would havç attached tP this stipulation; and the duty 

,of the consignée! would baye been only to disoharge as last as the ship 

. jQoulddeliver at;Some!ppe of those docks. But no such usage is shown. 

;Th#insage claimed is. of a kind wbpUy différent, viz., tP: limit the amount 

• to biS Teceived toajjertain number of tons per day. Such usage, if 
/prpYied» would be ipcompatible iwith the charter clause, and hence is 

«Upsersi^detd by it, * Thé i eyidence, however, shows so much différence in 
, the tons actnally disohargedper day in varions cases, that I do nPt think 
.anyidçfinite usage pn that subject is proved to the extent claimed, or 

anything wore thansa considerably Varying practicô, having référence 
. evidently to the, gênerai circumstancea of the case. 

Without attempting, upon the évidence, to détermine just how many 
-tpnp abpnld be dischatged per day, I shall, therefore^ allow to the con- 

• eigneepnly one-half pfthe working days after commencing at Taintor's 
jdopk; iassuroing that;.hy discharging at a proper dock for such a ship 
. from; two, hatches instead of one, the remainder of the cargo would hâve 

been discharged in half the time. That would bave completed the dis- 
charge by Friday night, July 26th. The libelant is therefore entitled 
to demurrage for the seven days remaining to August 2d, and for the 
two ptior days above, referred to, making nine days in ail, with interest 
. and costs. 
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Slocum d ai. V. Western Assue. Co.' 
(District Court, S. D. New York. April 5, 1890.) 

1. Maeike Insurance— Pouot—Stipolatioîî por Jurisdiction. 

A stipulation, in a marine Insurance polioy issued in a foreign couiitry, providing 
that suit ou the policy shall only be prosecuted in a specified foreign court, is in- 
valid. 

2. Same. 

Where a policy of marine Insurance was issued in a foreign oountry, but to Amer- 
ican citizens, through brokers belonging hère, on f reight of a vessel of the United 
States, and in respect to a voyage between South American ports, Tield, that no éq- 
uitable reasons existed for a court of admiralty of this country to décline jurisdlo- 
tion of a suit on the policy, though the policy provided that suob suit should be 
brought only in a certain court in the country where the policy was issued. 

In Admiralty. On motion to dismiss the libel. 
Carpenter dcMosher, for respondent. 
Wing, Skoudy & Putnam, for libelants. 

Brown, J. The respondents are a corporation organized and doing 
fire and marine insurance business at Toronto, Canada, and having a 
branch office in New York for tire insurance only. In November, 1887, 
the Company executed at Toronto a marine policy on freight, per bark 
Aquidneck, belonging to thelibelant Slocum, a citizen of Massachusetts, 
upon the application of Gallaher, Currey & Whitney, insurance broker» 
of New York, in the sum of $1,000, insuring Simpson & Shaw on ao- 
count of whom it might concern, in case of loss, to be paid to their order. 
The Company had conformed to the requirements of the statutes of the 
state of New York as respects the transaction of tire insurance business 
within this state, but not as respects marine insftrance, and it had filed 
a certificate providing for the service of papers upon its agents within 
this state as required bystatute. The présent policy was issued at To- 
ronto. A total loss having arisen, the above libel was filed by Simpson 
& Shaw, résidents of this state, and by Slocum, a résident of Boston, i 
The policy contains the foUowing clause: 

"And if the'assured proceed atlaw or equity, by suit or action, to recover 
the whole or any part of the sura assured by tins policy, such suit or action 
shall be brought and prosecuted in lier majesty's court in the city of Toronto, 
andnut elsewliere, within twelve months from the date of such loss or dam- 
age, under the penalty of forfeiture of ail benefit of this insurance, and of the 
same becomingthereby wholiy void." 

Process was served upon the agent specified in the certificate. The re- 
spondents move to dismiss the libel upon the ground that this court, if not 
without jurisdiction of the cause, should, as a matter of discrétion, décline 
to entertain it in the face of the above-quoted stipulation in the policy; 
The authorities, I think, sustain the gênerai doctrine, that a stipulation 
inserted in a contract limiting the remedy for a breach of the con tract to a 
particular forum is not a valid stipulation. Several cases hâve held that 
such a stipulation, distinguishing between the différent courts of the 

'Reported by Edward G. Benedict, Esq., of the New York bar. 
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same country or state, will not be recognized or regarded as valid there. 
I do not see why any greater effect should be given to it abroad, or as 
between the courts of the country of the contract, and any appropriate 
foreign tribunal. Steam-Shipping Go. v. Lehman, 39 Fed. Rep. 704; Scott 
V. Avery, 5 H. L. Cas. 811; Nute v. Insurance Co., 6 Gray, 174; Athcs- 
buryv. Insurance Co., Id. 596; Nevim v. Insurance Co., 25 N. H. 22; Bart- 
lettv. Insurance Co., 46 Me. 500; Insurance Co. v. Rou^dge, 7 Ind. 25; 
Rekhard v. Insurance Go., 31 Mo. 518. The clause in question furnishes, 
therefore, no légal défense to the action. A court of admiralty may, 
doubtless, in its discrétion, décline to entertain jurisdiction in maritime 
causes arising abroad, where none of the parties are résident hère. Suits 
fot the wages of foreign seamen, involving détention of the ship, and 
brought hère without justifiable reason, are declined. But, where the 
controversies are communis jwis, spécial reasons should appear for declin- 
ing jurisdiction. The Belgenland, 114 U. S. 355, 365, 5 Sup. Ct. Rep. 
860; Davis v. LesKe, Abb. Adm. 123; The Infanta, Id. 263; Thomassen 
V. WhitweU, 9 Ben. 113; The Carolina, 14 Fed. Rep. 424; The Noddle- 
imrn, 30 Fed. Rep. 142. 

The libelants are ail citizens of this country; twoof them réside in this 
state, and one in this district. No spécial circumstances are shown, as 
respects the particular matter in litigation or the convenience of wit- 
nesses, why the détermination of the libelants' rights should be had in 
Toronto, rather than in New York. Though the policy was formally 
and technically issued at Toronto, the whole business was with citizens 
of the United States, through brokers belonging hère, upon freight on a 
vessel of the United States, and in respect to a voyage between South 
American ports. Thèse circumstances do not présent, so far as I per- 
ceive, any équitable grohnds for refusing, as a matter of discrétion, to 
entertain a suit brought lawfuUy hère to enforce an apparently lawful de- 
manda On the contrary, this country, where the libelants réside, and 
where the business waS in effect procured, and its profits realized, seems 
tome to be the more appropriate forum. No case is cited in which, un- 
der such circumstances, jurisdiction has been declined. In the récent 

case of Ex parte LoioùoiUe Underwriters, 134 U. S. , 10 Sup. Ct. Rep. 

587, Mr. Justice Gbay observed: 

"In ail nations, as observed by an earlywriter, auoh courts [admiralty] 
'bave b^^zi direçted tp proceed at such times, and in such manner, as might 
beat consist with theopportunities o£ trade, and least hinder or dHtain men 
from thpir emplcyments.' Zouch, Adm, 141. * * * To compel suitors in 
admiralty * * * to resort to the home of the defenda,nt, and to prevent 
them f rotn Buing him in any district in which he might be served with a sum- 
mons or his goods or crédits attaclred, would not only often put them to great 
delay, inconvenience, and expense, but| would in many cases amouut to a dé- 
niai of justice." 

I would not intimate that to remît the libelants tp a suit in Toronto 
would' in this case be a déniai of justice; but an in valid stipulation is 
not sùfficiënt reason for refusing jurisdiction of a cause which seems most 
approprialely to be brought hère. Motion denied. 
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The Lillib. 

Ceosby V. The Lilub. 

(Cîrcuit Court, S. D. Florida. Maroh 26, 1890.) 

1. ADMIKA1.TT — WaOES — ^LlEN. 

The master of a steam-boat, who was also manager of the oompany owiilng it, 
brought suit for the engineer's wages, in his absence, kno wingly claiming less than 
was due, and wrote the engineer that he conld alterwards sue for the remainder. 
The latter never admitted that the claim was for the full amount, exoept by ratify- 
ing the suit. Seld no waiver of bis claim. for the balance. 
3. Same— Lâches. 

The f act that, as a libelant, he stood by at a sherift's sale of the boat without giv- 
ing notice of his additional claim, does not discharge his lien therefor, when it ap- 
pears that some stockholders of the original company were interested as purchasers, 
and the master as their agent bought in the vessel. 
S. Same. 

The engineer, having removed to a différent port, libeled the vessel on her first 
appearance there. Held that, althoiigh a year bad elapsed, he had not lost hia lien 
wbere the delay caused no change for the worse to claimants. 

In Admiralty. On appeal from district court. 40 Fed. Rep. 367. 
W. D. McKinstry, for libelant. 
W. E. Rickardson, for claimant. 

Pardee, J. In Maroh, 1887, the steam-boat Lillie, owned by the 
Montgomery & Prattville Daily Line, was navigating the waters of the 
Alabama and Coosa rivers. March 5th the libelant was employed on 
said steam-boat as engineer, and continued in such employment until 
December, 1887, when the boat was seized under an exécution issued in 
favor of A. A. Janney & Co., on a judgment said firm had obtained 
against the Montgomery & Prattville Daily Line in the circuit court of 
Montgomery county, Ala. During his employment he was paid various 
sums on account, but at the time of said seizure there was a conceded 
balance due him as wages. On the 23d of November, 1887, a suit was 
instituted in favor of libelant against the Montgomery & Prattville Daily 
Line .before a justice of the peace in the city of Montgomery, claiming 
balance of wages due to October 20th, $95.85. Process issued in said 
suit, and on November 30th, on trial, a judgment was rendered for the 
plaintifî against the défendant for said sum and costs. December 8th 
a writ of fieri fadas was issued therein, which was retumed December 
19, 1887, with the foUowing indorsement: 

"Levied on steam-boat Lillie, her furniture and tackle, and same was sold 
on 21sfc December, 1887, for six hundred and twenty-five dollars, ($625.00.) 
and the money applied to prier exécutions, and no property to satisfy this Â 
fa." 

Early in January foUowing a libel was prepared claiming wages due 
to libelant, and was filed in the district court for the middle district of 
Alabama; but, for some reason or other not apparent, no process issued 
thereon. The boat lay at Montgomery some time after the sale of it uuy 
der exécution, and continued in the waters of the middle district until 
January, 1889, when, on its arriva in Mobile, the libel in this case waa 
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filed. In the district court the claimant made an elaborate answer, setting 
out a number of défenses, to .wbich, ansWer exceptions were sustained, 
and the claimant had leave to further answer. The further ansvver filed 
in the case sets forth sevèM' défenses', but, on exceptions filed thereto, 
ail issues were diminated but the question of équitable estopped by 
reason of libelant's alleged présence at the sale of the boat under the ex- 
ecutiqo, aforesaid. In tbis court the whole case bas ,been argued, and 
the défenses made are as foUows: (1) îhatthe auiount claimed ($241 .05) 
is excessive, bBCBiUse to n^ake thàt sura libelant bas charged wages at $50 
a month up to Ôctober Ist, and thereafter at $75 a month, when the 
agreeme.ut is alleged to hâve been that his wages were to be.$50 a month, 
with a further agreement that during certain time of sickness, and while 
the boât was aground, he was to charge tiothing; and beeause the bill 
that he made out, upon which suit was brought in the justîce's court in 
Montgbmer^, was for only $95.85, claiming that sura only in suit being 
a waiver of*dny greater claim. (2) That the libelant was présent at the 
sale by the sheriff, and made no objection to such sale, nor any claim 
of îtuy lien on the boat. for his wages; and afterwards entered into the 
employ of the purchasers, and rendered. services to said boat, for which 
he was paid, at which time he made noclaim for wages due him.. (3) 
Lâches on the part of the libelant in asserting his claim. 

The eWdence shows that the Montgomery & Prattville Daily Line was 
in fiaancial difSculties in the month of November, at which time the 
gênerai manager of thô compBny and the master of the Lillie, (who, by 
the way, is now the master,' and represents the claimants in this case,) 
khowing that wages were dae the libelant for his services, himself pre- 
pared^iin ^the absence of the dibelant, the; bill upon which the suit was 
brought in the justice's court, proved up the claim, and otherwise therein 
represented the libelant's interest. It appears by the évidence also 
that, at the time said master caused the bill to be made out, he knew it 
did n'oti eover ail the libelant's wages, and he informed libelant, by leU 
ter, that he could "get ouO alèter one afterwards." There is no évidence 
in the case showing that libelant ever asserted or consented that thè 
àmouot isued for before thé justice was ail that was due hira for wages, 
exeept, ioÉ ;(Jourse, the fact that he ratified the action of the master in 
bringingiAhe-suit. Under thèse circumstances, the ôourt cannot find 
that tiielibelant bas waivedany part of his claim. 

While the libelant was présent at the sale, the évidence does net es- 
tablishv that he said anythdng Jîimself, or heard anything said, with re- 
gaVdto'a'.gùod title being givén by thé sale, or in any way, except by 
silencè,-^èi*hàps, patlî'ciiiàted' in inducihg àny person -Whatever to buy 
the said boat as free and clear of liens. It does appear in the case that 
ôhe bf thè owners of the' Mbntgoniery & Prattville Daily Line was one 
of the iJiiréhasers àt thô shërifi''S salej and has contihàoûSly held, and 
now hôlds; his iiilerest in the said boat; that the master of the boat and 
agenit of the owrièïfe, whd was also a Stockholder while she belonged to 
thé Moritg<>mery&' Prattville Daily Line, retàiiied somè interest in said 
boat,' thoûghnot ais a fitéûkholdèr, and, àt thé time bf the seizureherein, 
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'.was.thejoaastèf and agent ofthe owner3,,wbo acquired at the sale on ex- 
ecutioil. , The court bas a right to infer, from this state of facts,; that 
the purchasers at the sheriff' s sale were charged with notice of the claim 
o)f libelant, and of his right to be paid by préférence over.the gênerai 
creditors of the Montgomery & Prattville Daily Liue. The claimants 
took, the title of the vessel cura onere. The dérivation of their title from 
the oWneïs, tbrough a sherifiF's sale on exécution, was a circumstance to 
put tbem. on. inquiry, The maxiift, caveat emptor, fully appliesto sucb 
purchases. AU this is well settled in admiralty. ; . 

Practically, the position of the parties has not been changed frona the 
day of the sheriff 's salé totil thé bringing of tbis libel; no one of the 
claimants bas changed his position for the worse, or in any wise been in- 

' jarèd'By' libelant's delay in bringing bis libel. Considering that the 

' lib'elànt lived in Mobile; was empldyed in Mobile for tbis service; aftër 
hë'baidbèen dischargèd returhed tb Mobile, and thenlibeled the boat 
thè firs'(; ûrhé that shje Téturned to that port; and that, în fact, only 12 
menthe élàpfeéd bèfb^e bringing the libel, and that no party'has béën iù- 

'juired''by' the delay,-^tbe court is not dîs|)osed to cônvict thélibëlailt of 
làpheS by holding bis dehiand as stalèi 8eé Cobuhi v: Insurance Co., 20 

, î'ed. Rjej^.:6^4. ' '■ ■ ,;' ; ; '' -■' ;-■• 

So fa^ as concems the dispute to as the amount of wages, it îs oûly nèc- 
esssary to say that the district court yielded to the conteutibtï of the'clàiîh- 

■ ant^j'and aliowéd wàges ônly àt $50 pèt month. As the libelant hâ^ not 

■ appéîfley,' hedoeà not çôihplaîn of that allowancë. It seeffis clear thât tbe 
^'décrëë 'ôf thé district cd'ui't ishould bé àffirmed, and it is s6 oïdèi^id. ' 
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' '1^ (District Court, E. D. Michigan. March 17, 1890.) ; 

^MIBALTT— liuBISDICTIQN— MabITIMB T0RT8— Pï;R80NAL INJUBIES. 

■ Libelaût, wio was engagbd 1d repairing a vessel wBieb fa,y at à 'whaxi, a^mjit- 
: ed to descend a ladder oonneéting the wharf Tyith the bulveark of tho vessel. I TO>e 
ladde;; had b^ep protected against slipping by a cleat at the bottom, but hadbeen 
reraoVéd from the protection of the cleat by thé négligent act of the mastbr. la 
descendïDgthe ladder, it slipped, and libelant vras tnrown upon tae whacf ma Ui~ 
jured. . fleld, that a court of admiralty has no jurisdigtioii. 
(SytlaJïus by tjié Court.' 

In Admiralty. ^ 

This was a libel in reliti for personal injuries recèived under the foîlow- 
iiig circumstances. In January, 1889, the steam-barge H. S. Pickailds 
was lyitig in winter quarters at her wharf in Détroit, henibied in by "the 
ice. She was at the time undergoing repairs, and libelant was engagèd 
in dtiiftg âome work connected witb her boiler. ' Access to the steamer 
was gàinéd by a ladder, about 12 feet in length, leadingfrom tbe wharf 
,,to the bulwarks of tbe yessel, which had been secured at the bottom by 
a cleat which prevented ite slipping. A few minutes bôfbiré the acç^dwt, 
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libelant himself had made use of it to board the vessel wîth aplank; and 
while there tbô master of tbe vessel, nnknown to tbe libelant, bad moved 
the ladder from the cleat, and left it unprotected. In attempting to go 
on shore to procure other material to use in bis work, libelant mounted 
the ladder, which slipped at the bottom, owing to the icy condition of 
the wharf, throwing libelant down upon the wharf, fracturing two of bis 
ribs, and otherwise injuring him severely. This libel was filed to re- 
cover for bis pain and suffering, bis médical attendauce, and bis loss 
oftime. 

H. C. Wimer, for libelant. 

AUen H. Frazer and Henry A. MandéU, forclaimant. 

Bbown, J. I am clear in my opinion that a court of admiralty bas 
no jurisdiction of this case. It bas never been dpubted since the case 
of 2%e Plymouth, 3 Wall. 20, that, to pnable us to take cognizance of a 
maritiine tort, the injury must hâve been consummated, and the dam- 
age received, upon the wa/ter. Tbe mère fact that the wrongful act was 
done upon a sbip is insuflScient. Subséquent adjudications bave in no 
wise tended to limit or qualify this rule. Ex 'parte Phmix Ins. Go., 
118 U. S. 610, 7 Sup. et. Rep. 25; The Neil Oochran, Brown, Adm. 
162; TheOttawa, Id. Z56; The C. Accame, 20 Fed. Rep. 643; The Maud 
Web^, SBen. 547. ''■.,,., 
In this case, not only was the damage received upon the land, but the 

, slippiijg of tbe ladder which occasicaied tbe injury occurred there, al- 
thougb the removal of the ladder which produced the slipping was done 
by the master while on board tbe vessel, It is true that in the case of 
2%e Dayk^ord, 30 Fed. Rep. 635, the libelant was allowed to recover in 
a case similar to this; but the question of jurisdiction appears to bave 
escaped the attention of counsel, and is not noticed in the opinion of the 
court. The same remark may be made with regard to îTie Caroline, 30 
Fed. Rep. 199. But in the case of The Mary Stewart, 10 Fed. Rep. 137, 
it was held that an injury done to a man standing on tbe wharf by a 
baie of cotton which was being hoisted aboard a ebip loading at tbe 
wharf, and which fell before it reached tbesbip's rail, and struck him, was 
not cogniaible in the admiralty, although the rope which broke was fur- 
nished by the sbip, oné end of which was fastened to an engine which 
stood upon the wharf and furnished tbe hoisting power, and the other 
end of which passed through a pulley attached to one of tbe masts of tbe 
sbip, and was fastened to the cotton which was being hoisted on board. 
This case is readily distinguishable from that of Leathers v. Blesdng, 105 
U» S. 626, in which the libelant was injured while on board the vessel 
byi a baie of cotton falling upon bipi, and the jurisdiction was sus- 
tained Upon the ground that the injury was received on board the vessel 

: itself. 

A decree will be entered dismissing the libel, but witbout costs, as 
(the défense might bave been made by way of exception to the libel. 

KoTsi. On appeal to tbe circuit court this case was aflarmed by Mr. Justice 

lÎREWEÉ. 
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COMMONWEALTH OF KeNTUCKY V. LOUISVILLE BeIDGE Co. et (Û. 
ICireuU Cawrt, D. Kentuchy. April 5, 1890.) 

1. Bbmotal op Causes — ^Pleading. 

Where defendant's petition'for removal of a cause distinotly allèges that a fédéral 
question is raised, tais answer, filed af ter a motioa to remand. and setting out more 
in détail the nature of the défense, may properly be considered on that motion. 

a. Samb— Bond— Penalty. 

Whether or not a removal bond should bave no fixed penalty, a bond otberwise 
valld is properly accepted where the penalty is suffîcient to corer tbe costs llkely 
to accrue. 

8. Baub — FEDERAI, Question. 

A proceeding to exclude a bridge Company from the use of a franchise to operate 
railro^ tracks in a public street does not raise a fédéral question, thougb such 
tracks lead to its bridge, built under Aots Cong. July 14, 1862, and Feb. 17, 1865, au- 
thorïziog tbe construction of a railroad bridge over the Ohio river, and declaring 
that it "shall be a lawful structure, and shall be recognized and known as a post- 
route, " as those acts do not attempt to give tbe right to the use of the street as an 
âpproach. 

4. SAMB— CONSTITUTIONAL LAW— OBLIGATION OF CÎONTBACTS, 

Â proceeding by a state to forf eit a franchise cannot be removed to the fédéral 
courts on tbe ground that it impairs the obligations of a contract; the prohibition 
of the constitution being that ''no state shoU pass any law" impalring tbe obliga- 
tion of contracta. 

In Bquity. On motion to remand. 

p. W. Hardin and Muir, Heymati <k Mmr, for the CommonweaJth. 

Chas. H. Gibson and Barmtt, Miiler & Barnett, for défendants. 

Bahb, J. The commonwealth of Kentucky brought this suit in the 
Jefferson court of common pleas; and it has been removed hère, on the 
pétition of the défendants, upon the alleged ground that the controversy 
is one arising under the constitution and laws of the United States. The 
plaintifif moves to remand the case to the state court, and insista that it 
does not raise any question under the constitution or laws of the United 
States; and it is also insisted that the bonds executed in the state court 
are not sufBcient, and the exécution of a proper bond is jurisdictional. 

The suit is a statutory one under the Code of Practice of this state, 
which aùthorizes such a proceeding in lieu of a writ of quo warranto, or 
an information in the nature of a quo warranto, and is for the purpose of 
having the défendants excluded from the use of the franchise to operate 
a double-track steam raiiroad in and over Fourteenth street, in this city, 
from Main strfeet to Maple street, and to recover damages for the wrong- 
ful use of said franchise heretofore. The plaintif? allèges in the pétition 
that défendants, in co-operation with each other, hâve usurped the use 
of Fourteenth street from Main street to Maple street, a distance of about 
one mile, and bave used the same, by operating a double-track railroad, 
with steam, for many years, and are still operating said road over and 
through said street, for the transportation of passengers and freight, and 
are now, and hâve been for more than 10 years, charging toUs and com- 
pensation therefor illegally, and that they are exercising said franchise 
without warrant or right from the plaintifif, and without any lawful au- 
thority whatsoever. Tbe pétition for removal allèges that there is a fed- 
V.42K.U0.4— 16 
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erai question învolved in the controversy, because (1) the plaintiff is vi- 
olatîng the' obligation of a contràct which she bas entered into with the 
Louisville Bridge Company; (2) that she is attempting to impair or de- 
stroy rights which the bridge cbmpany'hbld hiider aCta of congress ap- 
proved July 14, 1862, and February 17, 1865. 

Afterthe'^plaintifF entered this motion to remand the case to the state 
court, the défendants; tendered an answer to the originaj pétition of the 
plaintiff, and asks that it be filed and considered as part of the record 
on thiaf niïijtiônV As the removal pétition allèges distinctly that this suit 
raises à fédéral question, undèr the constitution and laws of the United 
States, I think.it proper that, the answer, which sets out more in détail 
the natuiicof the défense, shpiilâ be considéréd and read oiJ.this motion. 

The bonds which were executed' by the défendants, and accepted by 
the st^te coUri, are each in,thg.îiçhàlty;6if,f500, and are in Conformity 
with the provisions of the statutein every respect, unie^s a penalty is 
im proper. It is claimed tha.t the third ^çction of the act of March ?, 
1875, as amended by the act of March 3, 1887,: provides for a bond 
unlimîted in extesatv and one tiot 'to/be limîted byà 6xed penalty, 
and thérefbre thèse bonds are fatally defective, and, as the exécution 
of a proper bond is jurisdictional, this case should be remanded for 
that reason. Whether the exécution 'of a; valid and proper bond un- 
der tliis actî, and the act of Mftrch 3, 1S75, is jurisdictional, bas been 
niuch discussed; and th© circuit courts hâve differed in opinion. See 
Burdick v. Hak, 7 Biss. 96; Torrey v. Locomotive Works, 14 Blatchf. 
269; D^&râiV. Mehaffy, IB^ Fed.. Rep:-481;^arm.v. Railroad Go., 18 
Fed. Rep. 833. But that question does not; arise bq this case, as I think 
the bonds which were exeeuted by défendants, and accepted by the state 
court, are Valid, bonds to the éxtent of the penalty; and^the penalties are 
sufficient to icôver the cost likely: to accrue in this case» It may~be that 
a bond without a penalty wouid be good under the statute; but the act 
does notprohibitA bond with a penalty, although it does prescribe the 
obligations under which the obliger must corne. I therefore think the 
state court pr&perly accepted thèse bonds with a penalty, as the obliga- 
tions conformed to the provisions of the act. Both Field and Bump give 
forma of renioval bonds with a penalty. See Field, Fed. Courts, 767; 
Bump, Fed. Proc. 909. 

The facts which appear from the record, and that are material to the 
détermination of the présent motion, are thèse, viz.: The Louisville 
Bridge Company was incorporated by the commonwealth of Kentucky, 
and authorized to build a bridge across the Ohio river from some con- 
venient point in the city of Louisville to a point opposite in the state 
of Indiana, and was authorized to acquire by purchase and condemna- 
tion the neoessary land to build said bridge, and the necessary avenues 
thereto, and land for the purpose of any necessary building, etc. The 
Company organized and built the présent bridge under the charter granted 
by the commonwealth of Kentucky, and hâve accepted the provisions 
of the acte ;of congress approved July 14, 1862, and February 17, 
1865, and built the bridjge, in accordance with the provisions of said 
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acts,Mnore than 15, yearg ;agoj ■ Fourteenth street is a public street in 
the city of Louisville, 60 |eet in wîdth, and about 1 mile in length from 
Main street to Maple street, but extends beyond both of said streets. The 
bridge company, and those claiming undersaid company, haveoccupied 
and used said street for a double-track railroad, and bave opéra ted said 
railroad for the, transportation of passengera and freight comjng and go- 
ing over said bridge, and for other freights, for more than 15 years, and 
hâve charged compensation for the passengers and frdghts thus trans- 
ported. The gênerai council of the city of Louisville, by an ordinance 
approved March 14, 1872, authorized said bridge company to thus use 
said street, sp far as the city coùld lawfully authorize it. Thèse tracks 
over and through Fourteenth street from Main street to Maple street are 
laid on the ordinary grade of the street. Thèse tracks are not a part of 
the bridge structure, but are the Connecting link between the tracks of 
the Louisville & Nashville Railroad Company and those of the bridge 
company at Main street. Thia track through Fourteenth street is the 
only existing railroad approach by which the Louisville & Nashville 
Railroad Cot^pany can reach the bridge from the south, and is indis- 
pensable to the, présent use of the Louisville bridge for the transportation 
of pasisenger? and freight nprth and south. But other approaches can 
now, and couldat the time of the construction of the bridge, bave been 
made. At that time the Louisville & Nashville Railroad and the JefFer- 
sonville, Ma,dison & Indianapolis Railroad were the only raiiroads run- 
ning to Louisville from the south and the north, respectively. The act 
of congress approved February 17, 1865, (13 St. at Large, 431,) amends 
the act of July 14, 1862, so as "to authorize the Louisville and Nash- 
ville Railnmd Company and the Jeffersonville Railroad Company, stock- 
holders in the Louisville Bridge Company, to coustruet a railroad bridge 
over the Ohio river at the head of the falis of the Ohio, subject to ail 
the provisipns ofsaid act" of July 14, 1862, and provides forthekind 
of bridgeto be constructed. The second section provides "that the bridge 
erected under the provisions of this act shall be a lawful structure, and 
shall berecognized and known as a post-route." , 

The fifth section of the act ,of 1862 is the only part material to the 
présent ii;iquiry, and that enaçts-^ 

■"That any bridge or bridgea erected under the provisions of tiiis act shall 
be lawful structures, und shall be recognizedand known as post-routes, iipon 
wliicb, also, no liigher charge shall be made for the transmission over samo 
of the mails.the troops, and munitions of war of the United States tlian the 
rate per mile which the company or Companies erecting such bridge may 
from time to time reçoive on the balance bf their Une or Unes for such serv- 
ices." 12 Sti at Large, 570. 

The act of 1865 did not authorize the Tx)V}isyille Bridge Company to 
coustruet this bridge, but theauthority to cpnstruct wasgiven to the two 
railroad companies. This is not ma,terial,since tfae act did not grant 
eifher cprporate franchises or ppoperty rightS;pn either shore of the Ohio 
river. It may beassqnied that, if , the bridgewas cpnstructed according 
to the requirepients of the açtj vr,hether by.the two railroad companies 
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as stoekholders of the bridge company, or by the Louisville Bridge Com- 
pany in its corporate capacity, the bridge was to become a lawful struct- 
ure and a post-route. But congress did not net confer upon thèse rail- 
road companies or upon the Louisville bridge corporate franchises, or 
any right to or interest in the land on either shore of the river. The 
right to be a corporation, and the rights and franchises incident to a cor- 
poration, and such as were necessary to construct and use such a bridge 
as required by the act, was not given, or intended to be given; neither was 
the act intended to give those building the bridge the right to condemn 
property, or purchase the property, necessary for the land approaches to 
this bridge, or for its piers. It, being declared a lawful structure, ceased 
to be, in law, an obstruction to the navigation of the Ohio river, what- 
ever the fact might be. This gave authority to sink and build the nec- 
essary piers in the bed of the river, and on the shore of the river, if nec- 
essary, to bave the bridge conslructed the height required by the act. 
It mày be assumed, for the purposes of this inquiry, that thèse acts not 
only authorized the construction of the necessary shore piers, and the 
construction of a part of the bridge upon them, but that it would author- 
jze the construction of trestle-work for the same purpose. But such 
authority would give no right to or interest in thé land upon which Such 
piers and trestle-work were built. Thèse, being property rights, remained 
as if congress had not aoted at ail. It may be argued, while this may 
be true as to propertj' rights of individuals and corporations, that it is 
not true as to public highways, streets, etc., which are under the control 
of the State, or municipalities created by the staté, and that as to thèse 
congress, under its authority to regulate commerce among the states, and 
establish post-roads, haay exercise a control which is suprême, and could 
authorize their use without the consent of the state in which they lay. 
The Conclusive answer to this suggestion is that, whatever may be the 
power of congress in and over puWic streets and highways in the states, 
in this instance it bas not attempted to exercise any authority overFour- 
teenth street, or any other street in Louisville. The acts déclare that 
the bridge shaU be "a lawful structure and a post-route." It must be a 
structure, to be within the meaning of thèse acts. This is the ordinary 
meaning of "bridge," as given bothby Webster and Worcester. If conr 
gress intended to give the authority to the bridge company to run rail- 
road trains over and through Fourteenth street, or any other street in the 
city of Louisville, it should bave been in unmistakable langùage; but, 
however this may be, it seems to me to be impossible to include Four- 
teenth street as part ofthe bridge which congress authorized. This street, 
to use the langùage of the charter of the bridge company, is only an 
"avenue" to the bridge, or approach to it by rail from the south. In- 
deed, I do not understand that the défendants bave alleged this street 
to be a part of the bridge or structure, but only it is a necessary ap- 
proach to the bridge. The langùage used in thèse acts is quite com- 
mon in acts of congress, and bas been construed by the suprême court 
several times, and in no instance hâve the words "lawful structure and 
a post-route," as applied to a bridge, been held to include, or bave they 
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beon claimed to hâve included, an existing street or public highway 
over land as part of the bridge because it led directly to the bridge. 
This language was used in the Whedvag Bridge Case, 13 How. 519, 18 
How. 421, 460; in the Clinton Bridge Case, 10 Wall. 454; in the Brook- 
lyn Bridge Case, {Miller v. Mayor, etc.,') 109 TJ. S. 385, 3 Sup. Ct. Rep. 
228 ; Missouri Bridge Case, {Hannibal de St. J. R. Co. v. Missouri River Packet 
Go.,) 125 U. S. 260, 8 Sup. Ct. Rep. 874,— and in noue of them is there 
an intimation that more than the bridge — the actual structure — was 
authorized and declared a lawful structure. Congress, in an act entitled 
^' An act to aid in the construction of telegraph lines, and to secure to the 
government the nse of the same for postal, military, and other purposes," 
enacted, among other enactments — 

"That any telegraph coinpany now organized, or which may hereafter be 
organized, uuder Ihe laws of any state in this Union, shall hâve the rightto 
construct, maintain, and operate lines of telegraph through and over any 
portion of the public domain pf the United States, over and along any of the 
military or post roads of the United States which hâve been, or may hereafter 
be, declarfid such by act of congress, and over, under, or across the navigable 
fitreams or waters of the Unitea States." 14 St. at Large, 221. 

The suprême court, after declaring this was a constitutional exercise 
■of power by congress under the commercial clause of the constitution, 
and after declaring an act of the Florida législature, which gave an ex- 
<;lusive right to one of its own telegraph companies in two counties of the 
State, void and of no effect, uses this pertinent language, after quoting the 
Jan.suage of the act: 

"There is nothing to indicate an intention of limiting the effect of the 
words employed; and they are, therefore, to be given their natural and'ordi- 
nary signiflcatlon. Kead inthis way, the grant evidentlyextends to the pub- 
lic domain, the military and post roads, and the navigable waters, of the 
United States. Thèse are ail within the dominion of the national govern- 
ment to the extent of the national ppwers, and are therefore subject to legiti- 
mate eongressional régulation. No question arises as to the authority of 
congress to provide for the appropriation of private property to the uses of the 
telegraph, for no such attempt has been made. The use of public property 
alone is granted. If private property is required, it must, ao far as the prés- 
ent législation is concerned, be obtained by private arrangement with its 
owner. No eompulsory proceedings are authorized. State sovereignty un- 
der the constitution is not interfered with. Only national privilèges are 
granted." Pensacola Tel. Co, v. Western Union Tel, Co., 96 U. S. 12. 

In same case in 2 Woods, 646, Judge Woods says: 

"It is not supposed, nor is it claimed by défendant, that the act of congress 
gives a telegi aph company the right to occupy the right of way owned by 
railroad comp3,nies without compensation. " 

When this case arose, ail railroads in the United States had been de- 
clared to hâve been post-roads by congress. I will not attempt to define 
or consider the extent of the power of congress under the commerical 
clause of the constitution, and that to establish post-roads. It is suffi- 
■cient, and décisive of this branch of the case, if the fact be that congress 
bas not given, or attempted to give, to the défendants, or either of them, 
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thçpse of Fourteenth. street, froin Main street to Maple street, as a rail- 
roa^ ^pproach or avenue to the bridge. It may ,be that the défendants 
lM.ye:a{tegal right to continue the use of said street as at présent used; 
but, whether or notthis be so, — and upon this I express no opinion, — 
this right cannot dépend in any dçgree upon the construction of thèse 
acts of congress, as it has not legislated, or attempted to legislate, upon 
the subject. I do not understand that the fact that ail railroads hâve 
been declared post-roads is urged as giving this court jurisdiction of the 
présent controversy. 

It is, however, contended that the commonwealth of Kentucky is 
seeking by this proceeding to abrogate a contract made with the Louis- 
ville Bridge Company, and it is thereby violating the fédéral constitu- 
tion. Art. 1, § 10. This section prohibits a state from passing any 
law injpàiripg the obligation of contracta. The suprême court say in a 
récent case that — 

"In orderto come withiû the provision of the constitution of the United 
States which déclares that no state sliall pass any law impairing the obliga- 
tion of contracts, not only m ust the obligation of a contract hâve beèn im- 
paired, but it must hâve been impaired by a law of the state. The proliibition 
is ainjeçljit the législative puwer of the state, and not at the décisions of its 
courts, or the acts of adriiinistrativeor executive boards or oflacers, or the 
doings of Corporations or indMduals." îfew Urleann Water-Works Co, v. 
Louistariaf Bugar Reflntng Co., 125 V. S. 30, 8 Sup. Ct. Eep. 741. 

Hère thej^ bas been nol^islative action, and the utterraost that can 
be claimed is that the plaintitf is seeking through her courts to hâve the 
defçndaçts deprived of a franchise which they ;claim to be theirs under 
a contïaot with plaintiff. 

I hâve < not overlooked the case oî BaMroad €o. v. Mississippi^ 102 U. 
S. 135, which settles the iight of défendants to a removal to this court, 
if this suit 'presented a réal cohtroversy or dispute as to the construction 
and e^eçi o( an açt of congress and this notwithstanding the plaintiff is 
a state of this , Union. In that case the real controversy was as to the 
obstruction :of a navigable river (Pearl river) by a railroad bridge over 
it. The plaintiff relied tipon an act of Congress passed March 1, 1817, 
which declàréd "that the Mississippi river, and the navigable rivers and 
watérs leading into the sathe, or into Ihe Gulf of M[exico, shall be com- 
mon highways, and forever free, as well to the inhabitants of said state as 
to other citizens of the United States." The défendant also relied in its 
answer upon another act of congress, (March, 1868,) which, it claimed, 
authorized the construction of the bridge complained of by plaintiff" as 
obstructing the freé navigation of Pearl river. The suit necessarily in- 
volved the construction of the laws xjf thé United Statesj and, indeed, 
the rights of défendant depiSûded upon the act ôf congress. Besides, the 
subject-niatteii of the CQntroversy was national, i. e., the navigation of 
Pearl river, and its alleged obstruction. Hère the subject-matter of the 
controversy is a franchise io and over a street in the city of Louisville, 
which dpea not dépend vjpOn any right given by congress, but upon the 

Stafe la\V8.-; .. : -j: ,.^;::l;: j. ■ ; ■ ■ . 
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In determiniug thig motion to remand, I am necessarilj' compelled to 
détermine wliether the Buit ariges under the constitution or laws pf the 
United States. This jurisdictional question should be determined now, 
although,, if I had serions doubts upon the subjeot, it would perhaps be 
my duty to retain the case, and détermine the question after ail the évi- 
dence is in. But, as I hâve no doubts upori this question, it is nay duty 
to remand the case to the state court from whence it came. It can be 
he^rd tbere,-and in the suprême court of the state; and, if against the dé- 
fendants,, they still hâve the right to hâve the judgment of the suprême 
court of the United States asto whether the suit is pnearising under the 
laws or constitution of the United Statea. The case should be remanded; 
and it is so ordered. 



RjKE et al. v.'FiLOYB et al. ; 
(CireuitCmrt,S.D.Ohlo,W.D.ilB,yS,tm.) 

1. KBMOVAI, Oï CATISBB-^rnZBIfSHÏI" 01' PlArSTUTS. 

Act March 8, 1887, (St. U. S: 1885-87, c. 373, § 1,); provides ; that a buW ta a state 

court, "in wbich there i9;a çontroversy betweeç à oitlzea of tha state In whioh the 

Suit is brOught and a citizen of another state, "may, under certain circumstances, be 

remoTed on the ground of local préjudice to the; United SJtates circuit court, by any 

. défendant who is a, citizen of suob other statç, Held a pétition for removal will 

be distnissed When it dbes not show that ail the'plaintifCs are citizens of thé state in 

1 .wWch the suit isbroaght.. .;■ : 

a, Samb— Local Pbej^jpicb— SririoiENOT op Apfipavit, 

Undèr sàid act sùcK défendant may rémove the ôaUsle*wh6h it sliàU be madeto 
appeartosaid circuit court that, frotn préjudice or local ' influence^ tie Will not be 
able to obtain justice in such state court, or in any other state court" towhioh he 
might undér the state law réniôve thé case. Hèl<l that, wheré the petitioners 
might remove the case toanyoneof sevencounties adjolningthat in whichit was 
brought, an averment in gênerai tei-ms that, ou accountof local préjudice, they will 
not be âble to obtain justice in Such courts, is iûSùfflciént. 
8. Corporations— Individuajls SoiNO AS TRUaTfcBs. • • 

Under the laws of Ohio, where indiyiduals »\\s by their own names, " as trustées 
of the Printlng Establishment of the United Brethren in Christ, " whioh is averred 
to be a corporation under the laws of Ohio', the individuals,- and uOt the corpora- 
tion, are the real plaintiff?. . 

Judge Lauorence, 0. W. Houck, and Geo. R. Yowng, for petitioners. 
John A, McMahon and Gunckd & Rowe, for respondents. 

Sage, Ji, (oraKi/.) Pétition by Halleçk Floyd and Charles S. Miller, 
défendants, for renaoval from the court of common pleas of Montgomery 
eounty, on the ground of local préjudice. The petitioners aver that 
they were at the time of the bringing of the suit, and still are, citizens 
of the state of Indiana; that the plaintiffs sue solely in the capacity of 
trustées pf the Printing Establishment of the United Brethren in Christ, 
which is averred to be a corporation under the lawa pf the state of Ohio, 
located and doing business at the qity of Dayton, and that, by virtue of 
the act of March, 1871, authorizing the incorporation of printing and 
publishing houses ofreligipus dénominations, tbç plaintiffs, as trustées, 
are a body cprpprate, and a ci,tizenofthp state pf. Ohio. The suit in the 
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state court was brought against the défendants, in their individual and 
Personal capacities, for the purpoae of quieting the plaintiffs' title and 
right of possession, as trustées of Baid printing establishment, to certain 
real estate and property located at Dayton, Ohio, occupied for the pur- 
poses of Buch establishments, and vaJued at over $260,000. There ia 
filed with the pétition an affidavit containing the gênerai averment that, 
from préjudice and local influence, petitioners will not be able to obtain 
justice in the state court in which the suit was brought, or in any other 
state court to which petitioners lUay, under the laws of the state of Ohio, 
hâve the right, on account of such préjudice and local influence, to re- 
move said cause. It does not appear from the pétition that the plain- 
tiffs are ail, as individuals, citizens of the state of Ohio. As a matter 
of fact, it was conceded upon the argument that some of them are not 
citizens of Ohio; but it is claimed that, suing as trustées of the printing 
establishment, they are acting in their corporate capacity, and therefore 
to be regarded, coUectively, as a corporation and a citizen of the state. 
This claim is not well founded. The corporate name is"The Printing 
Establishment of the United Brethren in Christ;" and, while it is true 
that the plaintiffs sue as trustées, claiming right of possession and con- 
trol, it is not true that this suit is by the corporation. The case of 
Society. V. Smifhers, 12 Ohio St., 25Ô, is in point. In that case there 
was a contest, as in this, between two sets of men, each claiming to be 
trustées of the corporation, and entitled to the control of its property. 
The court held that the individuals suing as trustées of the corporation 
were the féal and substantial plàintifi's in the action. So it is hère. 
The law authorizing the incorporation of such establishments expressly 
provides fot a corporate name to be specified in the certificate of incorpora- 
tion, and this suit is not in that name, butin the name of the individuals 
claiming to be its trustées and managing agents, against the défendants, 
as individuals, who make the same claim. This being so, it is fatal to 
the pétition that it does not show that the plaintiffs are ail citizens of the 
state of Ohio. The case of Thouronv. Raûroad Co., 38 Fed. Eep. 673, 
is a controlling authority upon this point. The affidavit in support oif 
the averments of local préjudice is not sufflcient, in such a case .as this, 
to warrant a removal. This is açhahcery case, to be tried by the court. 
If there be any local préjudice in Montgomery county which would in- 
terfère with a fa,ir and impartial hearing, (and upon this point the court 
would require a very strong and satisfactory showing,) the case could be 
removed to any one of seven adjoining counties; and thé removal act re- 
■ qùires a showing that the local préjudice complained of would prevent 
an impartial hearing, either in the coUnty where the action is pending, 
or any other county to which, under the state laws, it could be removed. 
The proposition thatt there is such a condition of local préjudice as to 
affect the minds of the judges of airthe courts of eight counties— indeed, 
of ail the judges of the judicial circuits to which those eight counties be- 
long — is Sc^ extraordinary that an affidavit asserting in gênerai terms the 
existence of local préjudice authorizing removal would not be regarded 
by this court as sufficient. The application for removal is overruled. 



^ 
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Hilton a al. v. Guyott, OflScial Liquidator, et al. 
(Circuit Cawrt, S. D. New TorJc AprU 28, 1890.) 

1. FORBieN JUDOMBNT— WhBN CONOLUSIVE. 

A _f oreign judgment in personam, rendered in a <^otirt of a clvilized cotintry hav- 
Ing jnrisdiction of the subject-matter, in a cause involving the considération of 
ordinary mercantile transactions between the parties, and in wliich the défend- 
ant, one of our citizens and not domiciled there, appeared and defended for the 
pun)ose of protecting his property from seizure, eannot be impeached when sued 
on hère, though the défendant was at the trial of such cause denied the benefit 
of our rules of évidence and procédure, and though the judgment was based on 
false testimony, and was erroneous. 

S. EQ0ITT PlBAJMNOS— Pl<EA. 

^ Where one sued upon a f oreign judgment brings a bill In ald of his défense, set- 
ting np the erroneous eharacter of "the foreign judgment, aiid praying discovery 
to enable him to establish the facts, the défense that the foreign judgment is 
conclusive, having been rendered in a court having jurisdiction both of the par- 
ties and of the subject-matter, may properly be presented by plea unsnpported 
by an answer, when the jurisdietional facts do not appear in the bill, and when. 
the facts which an answer would tend to prove may be treated as provéd in im- 
peachment of the plea, without destroying the défense pleaded. 

In Equity. On pleà. 

James 0. Carter and Horace RmseU, for complainants. 

W. D. Shipman and William G. Choate, for défendants. 

Wallace, J. The défendants hâve interposed a plea to a bill of dis- 
covery, and the plea has been set down for argument. The défendants 
are the représentatives of Fortin & Co., and hâve brought a suit at law 
in this court against the complainants, who compose the firm of A. T. 
Stevvart & Co. , upon a judgment rendered in a court of France in favor 
of Fortin & Co. against Stewart & Co., for a money recovery in the sum 
of $195,122, and Stewart & Co. hâve filed the présent bill in aid of their 
défense in the action at law. It is alleged in the bill that the complain- 
ants are not indebted on account of the matters for which the judgment 
was obtained by Fortin & Co., and that Fortin & Co. are indebted to 
them in a considérable sum, for which they are entitled to a judgment 
in their favor. j411 the facts to sustain thèse averments are set fortb, and 
the bill allèges that the complainants hâve set up thèse facts by way of 
défense and counter-claim to the suit at law; and the bill prays fora dis- 
covery, upon interrogatories annexed, to enable the complainants to es- 
tablish the facts. The bill also contains averments by way of anticipa- 
tion of the défense, and sets forth facts which are intended to show that 
the judgment of the French court is re-examinable, and that the com- 
plainants are at liberty to contest the merits of the original controversy. 
Thèse averments are, in substance, that the suits which resulted in the 
judgment were brought by Fortin & Co. against Stewart & Co. before the 
tribunal of commerce of Paris, upon matters of contract and account 
arising from dealings between the two firms at Paris and New York; that 
when the suits were commenced the members of Fortin & Co. were citi- 
zens of France, and domiciled there, and the members of Stewart & Co. 
wère citizens of New York, and were not within or résident within tha 
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jurisdiction of the court; that Stewart & Co. had property in France lia- 
ble to seizure by the proccÈs of the court, and were obliged to appear 
and défend the suits brought against them to protect it from seizure, and 
were obliged, in order to défend the sUits, to bring croSs»suits to estab- 
lish counter-claims against Fortin & Co. ; that the trial of thèse contro- 
versies was unfairly ponducted, the witnesses not being sworn oraffirmed, 
hearsay évidence being received, aijd the right of cross-examination of 
■witnesses, and of compelling the production of books and papers, being 
denied, against the protests and to the préjudice of the complainants; 
that false tëstimony waa given on the trial by Fortin & Co:, and books 
and évidence fràudulently suppressèd by them , and in conséquence thereof 
the court was misled in regard to the merits of the controversy; and; 
that the judgDient wâs basèd upon fWse and fraudulent accounts and 
statements made by Fortin & Co., and is erroneous in fact and in law. 
The plea avers, and sets up the facts necessary to show, that the suits 
brought by Fortin & Co. were commenced and prosecuted in a court 
having jurisdiction of the subject-matter, and that Stewart & Co. duly ap- 
peared therein by attornôys and cdunsel, and brought several suits in the 
same court against Fortin & Co., claîming affirmative relief; that the 
several suits were Consolidated, .and a final judgment rendered in ail; 
that both parties appealed to the court of appeals of Paris from the judg- 
ment of the tribunal of commerce of Paris, and the judgment now sued 
upon jn the action at law is the final judgment rendered by that court 
tipon such appeal. The plea avers that the suits in both tribunals were 
prosecuted and conducted in ail respects in accordance with the course 
of practice and procédure prescribed fpr such tribunals by the laws of 
France, and that the final judgment of the court of appeals of Paris judi- 
cially decided and determined ail the claims, matters, and controversies 
between the parties. 

The défense interposed is properly brought forward by a plea, and, 
if the judgment concludes the parties, it is an efficient bar to the relief 
Bought by the bill. 

Although the bill sets , forth the recpyery of the judgment, it omîts 
facts affecting the jurisdiction of the court, and the judicial character of 
the ^rial, which would preclude the défendants from having the benefit 
of their real case upon a demurrer, and the défendants could not prop- 
erly andfairly protect themselves by asserting their judgment as a bar 
without, supplying in their plea the facts which do not appear in the 
bill. tt belongs to the class of anomalous pleas. It is not necessarily 
to be pverruled, becausCiit is not supported by an answer. A plea which 
confaips in itself a full défense to the bill need notbe supported by an 
apswer, whether the billdoes or does.not aver facts for the purpose of 
avoidipg the anticipated défense. It was formerly otherwise, in cases 
where the anticipatory aveirments of the bill were sufiicient to overthrow 
the equity of the défense» An anomalous plea is only good against the 
original subject-matter which constitutes the equity of the bill, and is 
ineffectuai against the supplemental aiatters averred to anticipate and 
avoid the défense; and therefore the matters in avoidance are not only 
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required to be élenied in tHe plea, but by the former practice were re- 
quired to be sustained by a full answër in respect to any discovery called 
for. Adams, Eq. 338. In modem practice, evén though tbe bill con- 
tains such anticipatory averments, no answer in support of the plea is 
necessary, unless discovery upon interrogatories is called for. Dawson 
v.FiUing, 17 Law J. Ch. 394; Webster v. Webster, 1 Smale & G. 489. If 
interrogatories are annexed to the bill, respecting material anticipatory 
facts, as to which the answers might tend or be évidence to countervail 
the plea, then the plea must be supported by an answer. The rule is 
stated in Heard, Eq. PI. 92, as foUows: 

"If the bill admits the existence of a légal bar, but allèges some inéquitable 
circumstances to avoid its effect, and interrogates as to those circumstances, 
it is not enough for the défendant to plead the légal bar. He must accom- 
pany his plea with a distinct answer and discovery as to every circumstance 
as to which he is Interrogated.the admission of which may tendto invalidate 
the plèa." 

This is necessary, because, upon the argument of a plea, every fact 
stated in the bill, and not sufficiently denied, njust be taken to be true, 
{Bogarditav. Trinity Church, 4 Paige, 178,) and the déniai of every ma- 
terial fact must be as full and complète as the bill requires. The com- 
plainant may read the answer to counterprove the plea, and is entitled 
to the facts he can elicit by his interrogatories, instead of the conclusions 
of the pleader; consequently when interrogatories are filed, and are not 
answered, the défendant loses the benefit of any déniai in his plea of the 
matters as to which he is interrogated. The rule is that a défendant 
must answer as to facts which would be évidence to dispute the plea, 
but he is not required to answer to those things which may be well 
admitted consistently with the bar pleaded. If he does not answer in- 
terrogatories, upon the argument of the plea, every fact which they would 
tend to prove is treated as proved in impeachment of the plea. But if 
a plea sets up a défense which appears to be a good bar, notwithstanding 
ail thèse facts are admitted to be true, it is not necessary to support it by 
an answer, The interrogatories annexed to the présent bill mainly re- 
late to the merits of the original controversy between Stewart & Co. and 
Fortin & Co., and call for a discovery of facts for the purpose of showing 
that Stewart & Co. were not indebted to Fortin & Co., and that the lat- 
ter are indebted to the former. The other interrogations call for évi- 
dence of what took place on the trial of the suit in the French tribunal. 

Tested by the rules which bave been adverted to, the plea must be 
taken as admilting that when the suits were commenced against Stewart 
& Co. , none of the members of that firm were or could bave been per- 
sonally served with process, but they were compelled to appear to pro- 
tect their property in France from seizure; that they did not by their 
cross-suits invite the jurisdiction of the French court; that on the trial of 
the suit they were denied the benefit of the rules of évidence and procéd- 
ure which pbtain in the courts of this country; that Fortin & Co. fraud- 
ulently suppressed évidence and, gave false t«stimony upon the trial, and 
the court waa misled thereby, to the préjudice of Stpwart & Co.; and 
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that the judgment is erroneous, and should hâve been in favor of Stew- 
art & Go. for alaise recovery. If the plea is good, it must be sustained 
upon the grôund that the judgment of the French tribunal, notwithstand- 
ing thèse impeaching fàcts and ciroumstances, is net now re-examina- 
ble. ïhe facts alleged in the bill are not inconsistent with the averment 
of the plea that the trial was conducted pursuant to the regular course 
of practiceand procédure in the courts of France; and the interrogatories, 
if answered, would not tend to contradict that averment. 

It is cdnceded by ail the authorities that such a judgment may be im- 
peached for fraud, because fraud avoids judgments as well as contracta 
of every nature. But the term "fraud" is indefinite, and when it is said 
that a judgment is vitiated and may be nuUified by fraud it is not to be 
understood that the fraud which consista in false testimony, or the sup- 
pression of the truth, in respect to matters litigated upon the trial of the 
action which resulted in the judgment is sufficient to hâve this effect. 
It was said in U. S. v. Throclcmorton, 98 U. S. 61, 68, "that the mis- 
chief of retrying every case in which the judgment or decree rendered on 
false testimony, given by perjured witnesses, or on contracts or docu- 
ments whose genuineness or validity was in issue, and which are after- 
wards asc3rtained to be forged or fraudulent, would be greater, by reason 
of the endless nature of the strife, than any compensation arising from 
doing justice in individual cases." The court adjudged in that case that 
fraud of this description would not authorize the re-examination of a 
judgment, and the décision was placed upon the principle applicable to 
ail domestic judgments, which is that the fraud which nullifies a judg- 
ment or decree cannot be predicated of false testimony, or forged docu- 
ments, in respect to the disputed matter which has actually been pre- 
sented to or considered by the appropriate tribunal. Vance v. Burbank, 
101 U.;S. 514; Moffat v. U. S., 112 U. S. 32, 5 Sup. Ct. Rep. 10. The 
contrary was held in Aboubffv. OppmJmmer, 10 Q. B. Div. 295, where 
the suit was upon a Russian judgment, and the défense was, in substance, 
that the judgment was obtained by false testimony of the plaintiff as to 
a fact in issue upon the trial which misled the court; and it was held 
that this was a good défense. The authorities cited in the opinions of 
the judges, however, do not sustain any such doctrine, being cases in 
which no such question was discussed, like Ochsenbdn v. -Papelier, L. R. 8 
Ch. 695, where the fraud was entirely extrinsic to the trial, and Bankv. 
Nias, 16 Adol. & E. (N. S.) 717, where the foreign judgmentwas held to 
be conclusive, and the particular question did not arise and was not al- 
luded to. In Bigelow on Estoppel (6th Ed. p. 307) the proposition is 
stated thus: 

"Indeed, there is no doubt that it may be shown, against a foreign judg- 
ment in personam, that it was obtained by some fraud not involved in the ex- 
aminationof the merits of the case, such as preventing thecomplainingparty 
from presenting the merits of bis cage, or Imposing upon the jurisdiction of 
the court, or corruption of the court, or collusion between counsel, or the 
like. But it would seem to be a sound view of the law that this should be 
the limit, as appears to be the case in regard to questions of fraud relating to 
domestic judgments." 
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If a foreign judgment cannot be impeached for fraud of this kind, 
committed by the party who obtained it, much less would there seem to 
be any reason, when the judgment is obtained in a court of a civilized 
country, for impeaching it because in matters of évidence or procédure, 
notrelating to jurisdiction of parties or subject-matter, the trial was con- 
ducted by rules and usages differiug from those of our courts. The 
methods of investigation in dififerent countries are adjusted to the con- 
ceptions of expediency and propriety that prevail in each, and it would 
be mère bigotry to assert that, upon the whole, the truth of disputed facts 
is net as well ascertained in France or HoJland or Germany as it is in Eng- 
land or the United States. Our law of évidence is largely a séries of né- 
gations, sedulously framed, to exclude from considération ail indiàa of 
the truth which do not fall within the class of those it regards as compé- 
tent and safe, while in continental countries a larger latitude of investi- 
gation is indulged. In matters of évidence and procédure, to say noth- 
ing about the weightier matters of law, the wisdom of yesterday is the 
foUy of to-day; and it is doubtful whether our présent methods do not 
differ as greatly from those of the récent period, when parties were not 
permitted to testify , as they do from the methods of continental countries. 
Who can say with reason that our System of investigation is more infal- 
lible than that of France; or that a French citizen, sued hère, could not 
as justly complain of our rules of évidence, or of a biU of discovery which 
compels him to exhibit his case in advance to his adversary, as oue of 
our citizens sued in a French court could of the methods of procédure 
there? 

The judgment is not deprived of the usual efBcacy of foreign judg- 
ments because the complainants did not owe allegiânce to France, and 
were not originally amenable to the jurisdiction of the tribunal of com- 
merce of Paris. The complainants appeared in the suits, and submitted 
their rights to the investigation of that court and of the appellate court. 
They did this because they deemed it for their interest to do so; and 
surely so long as they were given an opportunity to contest the claims 
of Fortin & Co., and availed themselves of it, the circumstance that they 
were unwiUing litigants cannot impair the jurisdictional sanctions of the 
judgment. RcMsillon v. Rousillon, 14 Ch. Div. 370; Voinet v. Barrett,55 
Law J. Q. B. D. 39. They may not occupy the position of parties who 
hâve deliberately sought the jurisdiction of a foreign tribunal, compelled 
their adversary to litigate there, and, after litigating and being defeated, 
seek in the courts of another sovereignty to impeach the conclusiveness 
of the judgment; but they are in the category of those who bave had a 
reasonable opportunity to be heard, and hâve been heard, upon the mer- 
its of their case. For thèse reasons, it seems that no exceptional grounds 
are founJ in the particular circumstances of the case for refusing to the 
présent judgment the force and efiect which foreign judgments ordinarily 
hâve in suits brought upon them in the courts of another country. The 
plea admîts, however, that the adjudication was an erroneous one, and 
should bave been in favor of the coinplainant for a large money recovery, 
instead of one against them. It is to be observed that the controversy 
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'betweétf the parties wàs- wHôlly iii respect to columercial transactions- be- 
tween thettiî growing oilt Of tke'tnanufàctureof glôves in France by For- 
tin ■^JOo;',àridth essaie of'them in New York by Stèwîart & Cô. as cori- 
sigiiees for Fortin & Co,, and involfed merely quéstiôfts of gênerai com'- 
meroîfll la# and of faOt/cbncémiftg which the t^timony was principally 
in Fraridev ; The caSe tberefôre présents the broad question how iar a for- 
eign judgmént-, not impteachable for fraud, and rendered by a court hav- 
ing complète jurisdictionof the parties and the subject-matter, is re-ex- 
aminablè upon the merits in a suit- brought to enforce it hère. The 
question haê been much discussed by the courts in England, and by the 
commentatofs hère, with great diversity of opinion, and the resuit is 
«ummed up by Prof. Greenleaf as follows: 

"The gônei^al doctrine malntalned in the American courts, in relation to for- 
eign jiidgtaëiits in personam, certainly is that they are prima facie évidence, 
buttliattheyareimpeachable. But how far, and to what extent, thls doctrine 
is to, be carried, does not seem to. be definitely settied. It has been declared 
that the jurisdicitionof the court, and its power overthe parties and the thinga 
in controversy, may be inquired into, and tliat the judgiueut may be im- 
peached for fraud. Beyond thls no deflnite Unes hâve as yet been drawn.*' 
1 Greenl. Ev. § 547. 

The amount involved in this case is large, and the question is one of 
so much doubt and interest that the judgment of this court will doubt- 
less be taken to the suprême court for review, whiohever way the ques- 
tion may be decided; consequently it would seem to be quite useless to 
attempt in this opinion any extended discussion of the authorities or 
statement of the reasons for the conclusions reached. At the time of 
the adoption of the constitution of the United States, the rule established 
by the decided weight of judicial opinion in the English courts was that 
a foreign judgment should be regarded merely as prima fade évidence of 
the debt, and that the merits were always re-examinable. The earlier 
cases in the American courts followed the English authorities in recog- 
nizing the rule to be that foreign judgments were merely prima facie évi- 
dence of the liability established. In sope of them, notwithstanding 
the provision of the constitution of the United States giving full faith 
and crédit in every state of the judicial proceedings of every other 
state, dômestic judgments of another state were treated as foreign judg- 
ments, and were held to be re-examinable upon the merits. Hitchcock 

-V. Aickëri, 1 Gaines, 460; Taylor v. Bryden, 8 Johns. 133. In others, 
and in the later cases with one or two exceptions, the question was as to 
the conclusiveness of dômestic judgments, and the expressions in th© 
preceding cases were reiterated obiter; and the eflfect to be given to for- 

' eign judgments did not receive the careful discussion which it subse- 
quently iinderwent in the courts of England, and which led the English 
courts to recède from their former doctrine, and déclare in favor of the 

'genera.1 conclusiveness of such judgments. Thus it may properly be 
sâid that, although the adjudications in this country are replète with 
dicta; to the efifect that foreign judgments are only prima fade évidence of 
indebtedness, the books contain very few cases in which the question 
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has been necéssarily cônsideréd and authoritatively decided, It is suffi- 
cient to refer to Bisséll v. Briggs, 9 Mass. 462; Wood v. Gaimhle, 11 Cush. 
8; Eobinson v. Prescott, 4 N. H. 451; Tayhr v. Barron, 30 N. H. 95; 
WUÎiams v. Preston, 3 J. J. Marsh. 600; Ald-iich v. Kinney, 4 Conn. 882; 
Graham v. Grigg, 3 Har. (Del.) 408. In the late case of Hardey v. 
Donoghue, 116 U. S. 4, 6 Sup. Ct. Rep. 242, Mr. Justice Geay says: 

" Judgments recovered in one st*be of the Union, when proved in the courts 
of another, dififer f rom judgments recovered in a foreign country in no other 
respect than that of net being re-examinable upon the mérita, nor impeaeh- 
able for f raud ici obtaining them, if rendered bf a court having jurisdictlon of 
the cause and oi the parties." 

Accprding to Mr. Bigelow, only two of the reported cases in the Amer- 
ican courts (Burnham v. Webster, 1 Woodb. & M. 172, and Ranhin v. 
Goddard, 54 Me. 28) are direct , adjudications that such judgments are 
inconclusive. Bigelow, Estop. (5th Ed.) 264. Most of them, in which 
Buch judgnçieiits hâve been stated to be inconclusive, are cases in which 
doroestic judgments were under considération, or where the court ren- 
dering judgmeot did not acquire jurisdiction, or where the real question 
was whether ^ foreign judgmeritiwas not prima fade évidence of indebt- 
edness. Besides the cases mentioned by Mr. Bigelow, two bave been 
cited by counsel, those of Anderson y. Haddon, 33 Hun, 435, and De 
BrimmU v. Penniman, 10 Blatchf. 436. Anderson v. Haiidùn seems to 
hâve been a case in which the judgment was obtained without any juris- 
diction of the person of the défendant. In De Brimcmt v. Penniman the 
decree was a peculiar one, and Judge Woodruff assumed that it was not 
material whether the judgment was to be regarded as conclusive, or only 
as prima fade évidence of an indebtedness of the défendant; and he held 
that it was not prima fade évidence, because it only declared a conditional 
liability of the défendant, depending upon the continuance of a state of 
facts not alleged to be then existing, saying: 

"Tfiere is no award of any sum certain, to be presently paid, and the décla- 
ration does not show that any sura whatever could even there (in France) be 
collected wîthout a f urther application to the court." 

Although the case of Rankin v. Goddard is treated by Mr. Bigelow 
as a direct adjudication that a foreign judgment is not conclusive, it 
seems only to décide the faraihar propositions that the jurisdiction may 
be inquired into, or the judgment be impeached for fraud. See same 
case, 55 Me; 391. The case of Burn/iam v. TTefester is a «arefdlly con- 
sidered judgment of the circuit court of the United States; but if the 
views adopted there were to be applied to the présent caSe they would 
not necessarily lead to a re-examination of the merits of the original 
controversy . Mr. Justice Woodbury declared in that case, that he would al- 
low the pnma fade obligation of a foreign judgment to be rebutted by show-, 
ing that the merits of the claim to the controversy were not in fact consid-. 
ered,owingtqsome accident, mistake, or agreement of the parties; or owing 
toany pthersufficient excuse; that be would discriiûinate in favor of per-i 
sons who had not willingly resprted to the courtspf a foreign country, and, 
agaiost thpse perspns whp had ypluntarily submitted themselves tosuch. 
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courts; and that he would not allow the prima fade obligation to go far, 
if the judgment was that of a court of a barbarous or semi-barbarous 
govemment, acting on no established principles of civilized jurispru- 
dence. 

If there are few authoritative rulings in this country which décide 
that foreign judgments are not conclusive when nol impeachable for 
fraud or want of jurisdiction, there are few which décide that such 
judgments conclude an inquiry into the merits. Two cases adjudge the 
point directly; and it was held in Lazier v. Westcott, 26 N. Y. 146, and 
in Baka- y. Palmer, 83 111. 568, that a Canadian judgment was entitled to 
the same conclusiveness when sued on hère as a domestic judgment would 
be. The case of Raikoay Co. v. McHenry, 21 Blatchf. 400, 17 Fed. Rep. 
414, did not necessarily involve the point, as it does not appear in that case 
that the défendant ofFered any évidence to dispute the debt, and the only 
question necessarily under considération was whether the foreign judg- 
ment was prima fade évidence of the debt. The doctrine of the gênerai 
conclusiveness of such judgments is maintained by the American com- 
mentators, among them some of our most distinguished jurists, and also 
by the more modem English cases, and it is placed upon the principle 
that one court should not permit the re-examination of a cause upon its 
merits when the party seeking to impugn the judgment bas been fully 
heard, and the cause decided against him by another court. Mr. Justice 
Story (Confl. Laws, § 607) refers to the difficulties which would arise 
if a différent doctrine were maintainable to the fuU extent of open- 
ing ail the évidence and merits anew in a suit upon a foreign judgment 
when some of the witnesses might be dead, some of the vouchers lost, 
and the merits of the cause as originally presented re-examined upon a 
partial présentation of the évidence. He says: 

"Indeed, the rule that the judgment is to be prima faoie évidence for the 
plaintiflf would be a mère delusion, if the défendant might still question it by 
opening ail or any of the original merits on his aide; for, under such circum- 
stances, it would be équivalent to granting a new trial. It is easy to under- 
stand that the défendant may be at liberty to impeach the original justice of 
the judgment, by showing that the court had not jurisdiction; or that he 
never had any notice of the suit; or that it was procured by fraud; or that 
upon its face it is founded in miatake; or that it is irregular and bad by the 
loca.l\a,w,~fori reijudicatce. To such an exteiit the doctrine is intelligible 
and practicable. Beyond this, the right to impugn the judgment is, in légal 
eSect, the right to retry the merits of the original cause at large» and to put 
the défendant upon proving those merits." 

And in Tayhr v. Bryden, supra, Chancellor Kent, treating a domes- 
tic judgment as a foreign judgment, observed that to try over again, as 
of course, every fact which had once been decided by a compétent tribu- 
nal, would be carrying the doctrine of re-examination to an oppressive 
extent. 

The later English cases undoubtedly assert that foreign judgments, 
whether against English subjects or foreigners, when obtained in suits 
of which the foreign court had jurisdiction, and in which the défend- 
ant appeared, are in aU respects as conclusive as the judgments of 
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their own courts. They lake the grouftd that tlïe courts of one coun- 
try should not sit to rehear causes which hâve been tried in an- 
other, and that a.party against whom a foreign judgment has been 
obtained: should not be permittéd to allège errôr in the judgment, and 
try the controversy oyer again, but should resort to the mode of review 
or retriàl in the foreign forum which is provided for by every System of 
jurisprudence in civilized countries. They décide that any matters con- 
Rtituting a défense to the judgment, which might bave been tried in a 
foreign court, cannot be again brought forward for the purpose of im- 
peaching the validity oi the judgment. This is the emphatic resuit of 
the more récent adjudications, although much diversity of opinion 
among the judges is found upon the gênerai subject. Scott v. Pilkington, 
2 Best & S.ll; Martin v. NicoOs, 3 Sim. 460; Bankv. Mas, 16 Adol. & 
E. (N. S.) 717; Henderson v. Henderson, 3 Hare, 100; Godard v. Gray, L. 
R. 6 Q. B. 139; Schibsby v. Westmhok, Id. 165; RousiUon v. RousiMon, 14 
Ch. Div. 351; Vmnet v. Barrett, 55 Law J, Q. B. D. 39; Trafford v, Bîanc, 
36 Ch. Div. 600; Nouvion v. Fre&man, 37 Ch. Div. 244, In Godard v. 
Gray it was held that the judgment of a French court was not re-ex- 
aminable, although the judgment proceeded on a mistake of English 
law iU the construction of an English contract, which was apparent on 
the face of the judgment; and the principle of the décision was that a 
question of foreign law is a question of fact, and the party could not 
complain who had neglected to produce sufl&cient évidence to enablethe 
court to décide it cprrectly. In Voimt v. Barrett it was heJd that the 
judgment was conelusive, notwithstanding the défendant was not regis- 
tered or domiciled, or under allegiance to the foreign country, and ap- 
peared in the foreign court merely to protect his property from seizure 
in case judgment should be given against him bj' default; and the judges 
cited with approval De Gosse Brissac v. Eatàhane, 6 Hurl. & N. 301, where 
it was ruled that if a défendant voluntarily appears in a foreign court, 
andtakes thechancesof a judgmentin his favor, he is bound by a judg- 
ment against him. Thèse adjudications ignore any considérations of 
comity as a faetor in influencing the effect of foreign judgments. They 
rest whoUy on thepractical and sensible doctrine, which is applied to do- 
mestic judgments, that a litigant whohad had a fair opportunity to try his 
cause before a compétent tribunal, and has availed himself of it, should 
acquiesce in the resuit, and, if he hàs reason to complain, should pur- 
sue those means for correcting error provided by the jurisprudence of 
the tribunal, instead of resorting to another court. This is a much safer 
and more reasonable doctrine than that of the earlier adjudications, and 
if it Works injustice in occasional instances, works less hardship gener- 
ally, and promotes justice upon the whole. 

It is not necessary to consider whether. a foreign judgment against one 
of our own citizens served with process while casually within the coun- 
try of the judgment, and who did not appear to défend, is not re-exam- 
inable in a suit brought upon it hère; nor whether such a judgment 
would be enforced hère, although the défendant litigated his cause in the 
foreign court, when it adjudges a liability which our laws do not sanc- 
v.42F.no.4 — 17 
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tion. It sutfi@céstô hold, and itis rsow held for the purpose of thiscase,' 
that a foreigâ judgment inpersonam^ rendered in a court of a civilized 
country. ha*ing jurisdiction of the subjeot-tnatter, in a cause involving 
the considération ofordinary mercantile transactions between the par- 
ties, and in which the défendant appeared and litigated, is, when sued 
on hère, conclusive to the same exterit that a doœestic judgment is con- 
clusive» Judgment is ordei-ed for the défendants upon the plea. 



.Kesslïîb ei. fflî. V. Continental Cîonsteuction & Impeovembnt Co. 

{Circuit CtmrU D. ConnecbUsut. AprU 7, 1890.) 

l.iÛOBPbBÂ'no»— 'Dissolution— StockhÔlder. 
■ ' Wbere a stookholdér, brofceeding under (Jeu. St. Conn. 1888, § 1943, files a bill In a 
. fédéral court to h^ve tne affairs of the corporation wound upj and its effects dis- 
tributed, on tlie ground that it has abaDdonéd the husiness for which it was orgau- 
Izèdj îeave will be graited plalntlff to flle a isapplemental bill settimg up that sinoa 
, ; ,the institution; of his 8|uit défendait, aoting under sectlonl943, has yoted to discon- 
tinue its business, and to distribUte its capital stock among the stockholders, and 
!■ bas obtalned an order from a st-ate court, llmiting the time withln which olaims of 
creditors shall be presented, and praying an injunction to r^train it from actlng 
thereunderV 
2. Samé— Jurisdiction— Injuncwon. 

But a motitn for temporary injunotion to restrain défendant frOm proeeeding 
under this order wlU not De granted. as it tnerely limita the time for presenting 
creditors' claiiùs, and in no way cbnâicts vrith or impairs thé jurisdiction of tha 
case âr^t acquired by the fédéral court. . 

In Equity. ; On motion for leave to file supplemental complaint and 
for an injunction. 
F. J, Stimson ànd Morris W. Seymour, for plaintififs. , 
Adriaii H. Joline, for défendant. 

Shipman, J. a statute of the state of Connecticut authorîzes the su- 
perior court of the state, as a court of equity, on the application of a 
etockholder ©f a corporation organized «nder its laws, to wind up theaf- 
fairs of such corporation, and to dissolve it, if said court shall find that 
said corporation:; has voted to wind upits affairs, or has abandoned the 
business for which it was organized, and has thereafter neglected withia 
a reasonable time to close its business and distribute its effects, and said 
court isauthorieedto appoint a receiver for that purpose. In May, 1888, 
the complainants, who are stockholders in the défendant corporation,, 
which was organized under the laws of said state, brought their bill in 
éqUityi under said statute, alleging that the corporation had abandoned 
thie business for which it was organized, and had neglected for an unrea- 
sôiiable time thereafter to wind up its affairs^ and prayingfor the appoint- 
aient of a receiver, iwJio ahould dose its business; under the orders of thia 
courti' A motion for a temporary injunction, and for the appointment 
of a temporary receiver, was denied. The complainants hâve taken 
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Bome testimony, (tut hâve nbt cloaed 'their proofs. mOu December 31, 
1889, the défendant, at a spécial meeting called fôr that purpose, voted 
to discontinue ita'business, and to distribvite its capital stock. Theas- 
sets of said company consistof commonand preferred stock of the Fitch-i 
burg Railroad Company. The directors distributed 20,825 shares of 
said preferred stock amongHhestockholders, and;reserved 7,948 shares 
to meet claims againet the company. Section 1943 of the General Stat- 
utes of Conneeticut provides as foUows: 

"When the stôckholdei-B of any corporation constituted under t..c< laws of 
this State shall hâve voted to discontinue its business and distribute its capital 
stock àmong itsstockholders, ittaay apply tft tiie supeiior court in tbe county 
where it is located, or to any judge of sajd court in vacation, for an order lim- 
iting a time for the creditors of said corporation to présent their claims agaihat 
it to its directors, and said court or judge may make such order limiting not 
léss; than two moriths from its date, aiid Shàil prescribe the notice that shall 
be ^iven thereof to said creditors; and aîl olaims not présented in pursuance 
of said order shall be barred of a recovery. And any claim présented, which 
shall be rejected by the directors, shall be barred, unless the owner thereof 
shall commence an action to enforce the same within four montlis after he 
shall receive written notice of its rejection. " 

In pursuance of the votes passéd. at said meeting of December 31i 
1889, the directors présented an ea; parte application to thesuperior court 
for New Haven county, praying for an order under said section; and 
said court ordered on January 3, 1890, that three months from said day 
be limited for the présentation of claims against said corporation to its 
directors, and directed the manner in which notice to creditors shouldbe 
given. 

The complainants hâve now moved for leave to file a supplemental 
bill alleging the facts which occurred at and after said meeting, and 
praying for an injunction restraining the défendant from proceeding un- 
der said order of the superior court, or in any way interfering in the 
affairs of said corporation or winding up or distributing the same nntil 
the fucther order of this court. Said motion also asks for a temporary 
injunction restraining the défendant from further prosecuting said pro- 
ceeding in said superior court, and from proceeding under said order or 
any other order of said court. The foundation upon which the sup- 
plemental bill is alleged to rest is that, pending a bill in equity, under 
the Conneeticut statute, by a stockliolder for the dissolution of a corpora- 
tion, it has no right to take measures for ita own dissolution, and thus 
practically deprive the court of control over the distribution of the assets 
It has been justly held that, when a creditor of a corporation had com 
menced proceedings in the circuit court against such corporation to en- 
force his claim against it, the défendant could be enjoined "from takiOg 
proceedings for its own dissolution, or for the appointment of a reKjeiv®! 
of its efifeçts, or for the distribution thereof among its stockholders or 
any other persons, and from making any distribution or transfer of any 
of its effects." Fisk v. Railroad Co., 10 Blatchf. 518. The défendant 
in this case is not insolvent, and the complainants are stockholders, and 
not creditors, so that the circumstances of the two cases are not alike; 
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but, upon a motion for leave to filé a supplemental bilî, the court îs not 
calied upon to definitèly détermine whether the légal position of the 
complàinant is well taken. Leave to file the bill should be granted, and 
the questions under the bill will be determined when the issues bave 
been formed. 

The other question relates to the temporary injunction. The com- 
plainants inaist that, inasmuch as the circuit court first obtained juris- 
diction of the matters involved in the winding up of the défendant cor- 
poration by the bill which prayed both for such winding up and for the 
appointment of a receiver, this court must bave exclusive jurisdiction, 
which cannot be interfered with by another court. The gênerai prin- 
ciple is stated by Mrl Jufetice Field in Sharon v. Terry, 36 Fed. Rep. 
337, àa follows: "Thejurisdictionof the fédéral court having attached, 
the right of the plaintiff to prosecute bis suit to a final détermination 
there cannot be arrested, defeated, or impaired by any proceeding in a 
court of another jurisdiction." This gênerai rule is sustained by Justice 
Field by an aïnple citation of authorities, and, among others, by the 
opinion in Taylor v. Taintor, 16 Wall. 370, in which it is said: " Where 
a state court and a court of the United States may eaeh take jurisdiction, 
the tribunal which first gets it holds it to the exclusion of the other, 
until its duty is fully performed and the jurisdiction invoked is ex- 
hausted." The gênerai rule being well established, the question is 
whether the action of the superior court was such as to arrest, injure, 
or impair the exclusive jurisdiction of the circuit court. Section 1943 
simply empowers the superior court, upon an ex parte application of a 
corporation which proposes to wlnd up, to lirait a time for the présen- 
tation of claims against it. The court takes no possession, and can bave 
no control, of the assets, bas no uo ver of adjudication upon the claims, 
cannot either rejeet or approve iiaem, and cannot order their payment. 
Its power is exhausted when it has directed creditors to présent their 
claims. I dd not perçoive that the order of the superior court is in such 
conflict with the jurisdiction of this court, or tends to impair it, in such 
a manner as to justify the temporary injunction which is asked for, and 
which relates to the defendant's action under said order. I may remark, 
in addition, that it is not alleged in the supplemental bill, or in the 
affidavits, that the complainants anticipate a fraudulent or improper 
payment of claims, and that neither the affidavits upon this nor upon 
the preceding motion impressed upon me the belief that the complainants 
were in serions danger of injury. This is an additional reason for wait- 
ing until the final hearing, which, I think, will be promptly had, and may 
show that the allégations of the bill are true. The motion for leave to 
file a supplemental bill is granted, and the motion for a temporary in- 
jonction is denied. 



TiiiXAS & F. BY. œ. V. IKTBBSTATE TBANSF. CX). 261 

Texas & P. Ry. Co. v. Interstate Teansp. Co. 

(Circuit Court, E. D. Louisiana. May 18, 1890.) 

Navioablb Waters— Bridge — Injunction. 

In a suit to restrain défendant from passing its tow-boats through the draw of 
plaintifE's bridge, at high water, with more tnan two barges in tow, it appeared 
that the bridge-seat at the eastern end consisted of wooden piles, and that there vas 
no protection of any kind to prevent beats from oolliding with the piles, or, in case of 
high water, with the bridge itself. The pier on which the draw turned was also 
unprotected. Complainant did not objeot to the use of the western draw, as the 
bridge-seat at that end was built on caissons, and was protected with iron pièces. 
Défendant introduced affldavits of 13 men experienced in the navigation of the 
river that the bridge oould be completely protected by Unes of plling outside the 
pier and bridge-seat. Complainant' s manager and engineer made affidàvit that 
this would cause too great a pressure of water on the bridge, injure the channel, etc. 
It also appeared that in ail the years défendant had navigated the river its boata 
had caused but a single accident to the bridge, and then the damage was slight. 
Heîd!, that complainant failed to show either that its bridge was properly con- 
struct«d, or that defendant's navigation of the river was dangerous to the bridge, 
and that the injunctiou would bedenied. 

In Equity. On motion for injunction pmdente Ute. 

Suit by the Texas & Pacific Railway Company to restrain the Inter- 
state Transportation Company from taking a larger tow thaa two barges 
through the draw of complainant's bridge, at high water. 

Howe & Prentiss, (TF. W. Howe,o{ counsel,) for complainant. 

J. D. Hornor, for défendant. 

Pakdee, J. Assuming that the case made by the bill is one that is 
within the jurisdiction of this court sitting as a court of equity, and 
présents a case for équitable relief, still it appears on this hearing that 
two important facts, incumbent upon the complainant to establish, are 
left in doubt, if not actually disproved, to-wit: That the complainant's 
bridge is properly Constructed and guarded so as to interfère as little as 
l)0ssible with the free and safe navigation of the Atchafalaya river; and 
that the actual navigation by the défendant of the said river, with ità 
tow-boats and barges in éach tow to the number of six, is dangerous td 
the safety of the bridge. It appears that the bridge-seat at the eastern 
end of the bridge is constructed of wooden piles driven in the river, and 
that there is no protection, by way of ou ter piling and guards, to pre- 
vent any steam-boat or tow from colliding directly with thèse wooden 
supports of the bridge, and, when the river is very high, with the 
bridge itself; and that the pier in the middle of the stream, on which 
•the bridge turns, is also unprotected with suffieient piles and guards. 
Défendant produces 13 affidavits of experienced men in the steam-boat 
business, generally engaged in, and familiar with, the navigation of the 
Atchafalaya river, to the efîect that the bridge is not a suitable bridge 
for the purpose for which it is intended, by reason of the fact that, to 
be properly constructed and protected, it should hâve ia line of piling 
from the outside upper corner of the eastern bridge-seat running diag- 
onally up the river to the shore, which should be pianked; and that thé 
same précaution should be taken with the pier on which the bridge turns 
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in the middie of the stream, which would then make a funnel through 
whicb boat^, «nd watçr-craft of ail kinds could pass witbout injury to 
themselves or the said bridge; and that if such précautions were taken 
it would insure perfect protection to the bxidge itself and make navi- 
gation absolutely safe. The complainant raeets this point with an affi- 
dftvit of John, ,4f Grant, gênerai ai$,hager of the complaining company, 
a civil engineer of well-established réputation, to the effect that the 
plan pf probeçting the bridge by tlje, piling described is impractioable in 
the .Atchafalaya river and i similar streams; that it is not adopted at 
Morgan City bridge; that the efiféct of il would be to press the current 
against its curves, and destroy it, or push it over; that it would injure 
thechannel, bank up the water, and create ^.dditioual eddieç; also cause 
the water to eat out and undermine the supports, not only of such works, 
but bf the bridge itself. Of coûraè, this is a matter upon which the 
court has no expert knowledge, and can only be govèrned by the show- 
ing niadè by the parties. The vVeight of évidence on this showing is 
against the complainant company. The affidavit of Vice-Président and 
General Manager Grant, which is the main support of the complainant 's 
case, contains this statemeut: 

"Déponent further states that while the tows of défendant might pass 
through the western side of the draw, which has hon pièces on both sidea, 
witli safety to the bridge, they insist on passing through the eastern side 
of the draw, where, on the eastern side thereof, the bridge-seat is of 
wood." 

Counsel for complainant, on the hearing, stated to the court that there 
was no objection whatever to the use of the west side of the draw, as 
there was no danger to be apprehended from such use, no matter how 
many barges the defendant's tugs might undertake to tow through. An 
inspection pf the drawings of the bridge presented by the défendant 
shows that the west bridge-seat is built upon caissons, which are appar- 
ently strongly made and well founded, and fully able to withstand 
collision with any tow of coal-bai-ges. It would seem from thèse facts 
that the objection made by the défendant to the construction of the 
bridge as incomplète is well founded. If it i» impracticable, for the 
reasons stated. by General Manager Grant, for the complainant to put 
ont the pilings and guards mentioned in defendant's affidavits as neces- 
sary for the protection pf the eastern end of the bridge, it would seem 
that there is nothing to hinder, except, perhaps, expense, putting the 
eastern bridgCTSeat on as substantial a foundation as the western, to-wit, 
on caissons, with iron pièces on both sides; in other words,:if the westî 
em bridge-seat, oh caissons with iron pièces on both sides, is properly 
m^de and is strong enough, as is admitted, to resist collisions from tows 
wil^ any number of beats, why should not the eastern bridge-seat, in 
the interest of navigation and with a view to obstruct the stream as lit- 
tlp as possible, ,be construçted in the sanae way? 

The affidavits presented by the défendants — -ail, as stated above, by 
experienced ii;en in the steara-boat business, generally engaged in, and 
familiar with, the navigation of the Atchafalaya river — are to the further 
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effect that there is actually no danger to the complainant's bridge from the 
towing of defendant's barges in the usual manner through the said draw; 
that it has been continously done since the construction of the bridge, 
and during the yearly high-water in the river, without accident of any 
kind to the bridge, with the single exception stated in complainant's 
bill, which exception did not inflict any material injury on the bridge, 
and generally without accident to the boats and barges towed through. 
The complainant's afi&davits, on the same point, (two in number,) state- 
appréhensions largely, and, outside of the fact that one barge did slightly 
collide with the bridge-seat, do not set forth spécifie facts. The claim 
made in the bill, and in General Manager Grant's afiSdavit, "that the dan- 
ger of taiking three barges through at the présent extraordinary stage of 
high water is generally enhanced by the width of the tow combined with 
its length. The current of the Atchafalaya river at that point is of great 
velocity, much more than that of the Mississippi river. It is a torrent, 
and full of eddies. If a tow of three barges is diverted, as it is apt to 
be, from a direction parallel with the stream, the danger of striking the 
bridge is excessive, and at high water the impact would be on the upper 
portion of the bridge or bridge-seat, when the liability of the injury is ex- 
cessive,"— -isfuUy met bydefendant'saffidavitstotheeffect that suchswing- 
ing of the entire tow in a direction across the opening of the bridge, tend- 
ing to strike and break said bridge, is highly improbable and hardly possi- 
ble, as the boats of the défendant company are in the habit of running 
a stem Une to the shore, and there fastening it, which makes it impossi- 
ble for the tow to swing. In fact the case is so left, on the showing 
made, that the court cannot say that it is actually dangerous to the safety 
of complainant's bridge that the défendant should tow through, at the 
présent stage of high water, any number of barges in one tow up to the 
number of six. It also appears, by the affidavits presented by the de- 
fendant, that the Insurance companies taking risks upon the boats and 
barges towed through the complainant's bridge approve of the number 
of barges towed by the défendant, provided they do not exceed three 
coal-boats or more than six coal barges at any one time; and this, not- 
withstanding the character of the bridge, with the extremely high water, 
and the rapidity of the carrent. On the whole case, I am of the opin- 
ion that the injunction pendente lite asked for should be refused, and the 
restraining order heretofore granted should be dissolved, and it is so 
ordered. 
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Gaepenter Vi Umited States. 

(Circuit Court, 8. D. Qhio, W. D. AprU 8, 1890.) 

1. ClAIMS AOAINST Tj!<ÎITED StATBS— SODHDIN» IN TORT— JCBISBIOTION. 

In an action by a governmént ôffiCer against the United States for Indemnity 

against bis liabUity for damages(for the seizure of a flat-boat, if it be viewed as 

, soundingiutort, ^demurrer totUe pétition will besuatainednnder Aot Gong. Maroh 

8, 1887, G. 859, § 1, exoludinEf actions of tort from the jurisdictibn of the court. 
a. Same-^Ex Contraotu— Limitations. 

• If the action be considered as on implied assiimpsit, the demurrer will still be 
austained, uiider subdivision 3 of same section, limiting the bringing of such suits 
to six years after right accrued, where it appears that the seizure was made more 
. than six years before suit brought, as the liability of the United States accrued 
then, and not whén the owner of the beat reoovered damages against plaintifE. 

AtLaw. On demurrer. 
Bateman & Harper, for plaintiff. 
'John W. Herr&h, for défendant. 

Sage, J. If this case is to be considered as sounding in tort, the de- 
murrer to the pétition must be sustained for the reason that the act of 
March 3. 1887, under which it ip brought, exclades from the jurisdic- 
tion of the court cases sounding in tort. If it is to be considered as an 
action upon an implied assumpsit, the demurrer must be sustained for 
the reason that the right accrued in 1873, and this action was brought 
in 1889, whereas the act of Màrch 3, 1887, makes it a condition pré- 
cédent to the right to sue tiiat the action shall be brought within six 
years after the right accrued for which the claim is made. It is true 
that the pétition allèges the material facts of the action brought by the 
owner of the fiat-boat against the plaintiff, and a notification to the 
United States attorney in thecity of Pittsburgh, and the further fact that 
he assumed the défense of said suit. It is also alleged that Col. Merrill, 
the plaîintiff's superior officer, was by him notified of said suit. The 
pétition sets forth, also, that a judgment was recOvered against thé 
plaintiff, which he was compelled to and did pay on the 6th day of May, 
1886, which was within six years of this suit. But, if we are to treat 
the suit as upon an implied asmmpdt, the claim accrued against the 
United States when its officer took possession of and used the flat-boat, 
in 1873, and was not postponed until 1886, when thè plaintiff was com- 
pelled to pay the claim made against him. The owner of the flat-boat 
looked, as he had a right to do, to the plaintiff. The plaintiff had the 
right either to treat the taking of the boat by the government officer as 
tortious, and sue him individually, or, waiving the tort, make his claim 
against the government for the use of the flat-boat. The right of the 
plaintiff to assert his claim for that use did not dépend upon the recov- 
ery against him by the owner of the flat-boat. 

The case is a hard one, but the plaintiff's only means of redress is 
through an appeal to congress. The demurrer is sustained, and the pé- 
tition will be dismissed. 
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Geaveley et al. v. Geaveley et al. 

{Circuit Court, W. D. Virginia. April 19, 1890.) 

Tbabe-Maeks— Infbingembnt — Jdbisdiction OP ClECriT COUBT. 

Under Act Gong. March 3, 1881, relating to registration of trade-marks used 
in foreign commerce, the circuit court has no jurisdiction of a Mil for inftinge- 
ment where both parties réside in the state, and it does not appear that the 
trade-mark is used in foreign commerce. 

In Equity. 

B. F. Graveley & Son filed their bill, November 24, 1888, against B. 
F. Graveley & Co., to recover damages of the défendants for using trade- 
marks on tobaeco manufactured by them so simiiar to those used by the 
complainants on the célébra ted "Graveley tobaeco" as to constitute an 
ihfringemerit, and to enjoin the défendants from the further use of 
such trade-marks. 

Greeen ^ Miller, for complainants. ' 

Peàtrom & Jîarm, for défendants. 

Befdre Bond and Paul, JJ. 

Bond, J. This is a bill filed to enjoin the défendants from using the 
trade-mark of the complainants, which had been duly registered under 
the act of March 3^ 1881. The parties to thèse proceedings are ail 6iti- 
zens and résidents of Virginia, so that whatever jurisdiction the court 
may hâve to entertain the bill arises not from the citizenship of the parties, 
but from the fact that the complainants hâve a right guarantied to them 
by act of congress, which right is the exclusive use of their registered 
trade-marks against the claims of ail other persons to use the same. If 
it be admitted that the complainants are entitled to the exclusive use 6f 
the trade-marka mentioned in the bill otherwise than by act of congress, 
a matter which, in our view of the case, it is not necessary to détermine, 
and that the défendants hâve used them upon tobaeco of their manufact- 
ure without the consent of the complainants, they do not dérive that right 
of exclusive use from any statute of the United States. Their right 
under the làws of the United Slates is the right to use thèse registered 
trade-marks in foreign commerce. Act March 3, 1881, (21 U. S. St. at 
Large, 502.) The bill in this case nowhere asserts that the défendants 
hâve used thèse registered trade-marks in foreign commerce, nor does the 
proof show a single instance of such use on their part. Under thèse 
circu m stances, since the parties to the suit are cjtizens of the same state, 
and since the only right guarantied to complainants by the laws of 
the United States is the right to use exclusively their registered trade- 
marks in foreign commerce, which right it is not aileged the défendants 
hâve infringed, it seems the court is without jurisdiction in the matter, 
The complainants may be entitled to the exclusive use of thèse r^istered 
trade-marks at common law, or under some state statute, and, if they 
were citizens of différent states, might possibly file this bill hère; but, 
under the state of facts above set forth, we think the bill must be dia- 
missed for wantof jurisdiction, and it is so ordered. 
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^ » MçNEO y, Smith ef ail. 

{Circuit Cmvrt, S. D. New York. May 6, 18904 

QQPTR^GHT-T-IWrBINaEMEN't'— FEONTISPIECE. ,' , 

,,, .'iie copyright of complainaii(;'s pamphlets ànd magazines containing pîctures 
j gf *'<DId Sleiith'' are not infringed By défendants' books having a picture of "Old 
Slénth, the Détective," 6n thé covér ; the variations being sumcient to make the 
pictures very différent. 

. ^n Eguity., î For infringement of copyright. 
: JSogeri^fJs^l^, for plaintifif, 
,, 4rc^:ii«id £. (Sessions, for défendants. 

, ^^ssiim„.i. Thig is a bill iuicquity whiph is founded upon' the 
alleged infringement of a copyright. The complainant is the pub- 
lisher of a séries of stories called the "Qld Sleuth Library," and pur- 
portingto be written by "Old Sleiath." Each sfory is published sepa- 
rately in pamphlet form, and upon the cover is a picture of "Old 
Sleuth," a détective, in large, old-fashioned clothes, with fuU, bushy 
beardif îSpectacles, fob: dhaiU, and baggy umbrella. Eàch -number of 
the séries is copyrighted, The conjplainant has also published a maga- 
zine! oalled '^The Fireside Gompanion," each number of which ia copy- 
righteij.' In the number jssued January 7, 1884, be commenced the 
publication of a story soaJied "Old Sleuth in Philadelphia," the first 

, page, of which cohtained- a similai picture of the détective. Since the 
date ;of the plaintiff 's copyright, the défendants hâve been the pub- 
liahers of a séries of stories called, upon the cover of each volume, 
'*The Seftret-Service Stories of Old Sleuth and Others," and two or 
more- of them are also represented upon the cover. tobe written by 
"Old.Sieuth." There is also a, picture of "Old Sleuth,, the Détective," 
qpon , the cbver. AU thèse storieSj both of the plaintiff and défend- 
ants,- »re written by the same person, one of whose assumed names 
is "iOld Sleuth." The eomplainant's bill is sodrawn as to allège that 
he hfld a copyright in the pamphlet or magazine, and also in the 
print. It is manifest from the certificates of the Hbrarian of con- 
gresathat the several pamphlets and magazines containing the pictute 
were copyrighted, but thût there was no sepàrate copyright in the en- 
gravingiOf print or ctst, . The picture was a part of the book, and 
the tbeory of the compJainant is that this copyright was infringed by 
copyiog, publishingj: ând selling copies of this part. of bis book. I 
«hall assume that this theory is correct, and that, vthen a défendant re- 

.publjshen an original pioture or illustration owned by the complainant, 
andircontained. in: aibook or magazine upon which he bas a valid copy- 
rightj suoh ïjight is infringed. The only question in this case is in 

viegand to infringement. The complainant bjought a bill in equity 
against the défendants, bèfore the suprême court for the state of New 
Xiorjc, for an injunction against the useof the picture or the phrase 
"Old Sleuth, the Détective," or the; wprd;" Sleuth," upoa the ground 
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that the several words and devices were the complainant'e trade-mark. 
The suprême court held, at trial term, (1 N. Y. Supp. 313,) that the 
coniplairiant was not entitled to the exclusive use of the name, but 
that thepicture Was his trade-mark. Thè court, at gênerai term, (8N. 
Y. Supp. 671,) reversed the judgment, and held that there was no trade- 
mark in the picture. It is thus obvions that the idea which iirst pre- 
sented îtself to the complainant's counsel, as it is also the first which 
would naturally présent itself to any one, without a knowledge of the 
facts on both sides, was that the question was one relating to trade- 
marks, and it is necessary to dissociate from the case theideas which be- 
long to trade-mark cases. If the name "Old Sleuth" or "OldSIeuth 
Séries," coupled with a picture of the détective called "Old Sleuth," 
was a trade-mark belonging to the complainant, the whole representar 
tion upon the cover of the défendants' books would be easily held to be 
an unlawful use of the trade-mark, and, in connection with the usé of 
the words and nathes, a court might not improperly be led to enjoin 
against the use of a picture purporting to be a picture of "OldSIeuth." 
But there is no trade-mark feature in the case, and the question sim- 
ply is whether the later picture, taken by itself, is a copy of or was 
borrowed from, or is an imitation uiore or less close of, the complain-' 
ant's picture, or is a colorable variation therefrom, so as to be an in- 
fringement. That the défendants got the idea from the plaintiff of 
having ia picture to represent the common hero of ail the stories, an ap- 
parentlyold countryman, dressed in an old-fashioned garb and style, 
and having a shrewd face, is probably true. But the two pictures ate 
dîssimilàr. The attitude, the gênerai expression, and the gênerai ap^ 
peâranee bf the two figures are unlike, and not only unlike, butVery 
différent. The variations are more than colorable. The défendants' 
picture is not an imitation, but their designer took the plaintifft idea, 
and worked it out in a différent way. I do not find an infringement, 
and the bill should be dismissed. 



GiLMOKE r. Andekson et al. 
Circuit Cmirt, S. D. New York. May B, 1890. 

OOPTRIOHT — InFEINGEMENT — AOCOUNTING POR PROFITS. 

Défendant printed about 17,000 books infringing plaintifPscopyright.sold 1,000 
at 28 cent» each^gare away 1,000, and sold or ejcchanged the restât 5(iy^ cents eaeh. 
Çis accountbooks had been sold for paper stock before suitbegan, and' many books 
received iii«scbange became comparatively wortUess throngh no fault of hia, but 
how many cpnld not be told, npr how much he received from sales of those so re- 
ceived. His ezpense accçunt showed that he must hâve reoejved 16,770, in order to 
make a profit. ■ iHetd, thàt thè évidence failed to show any profit. 

In Equity. On exceptions to master's report, 38 Fed. Rep. 846. 
Charles C. Burlingham, for complainant. 
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J. lï. Parsons, for défendants. 

Shipman, J. The interlocutory decree in this case directed the mas- 
ter to ascertain and report the profits which accrued to the défendants 
by reason of their infringement of the plaintiff 's copyright. 38 Fed. 
Rep. 846. The master has reported in regard to the défendant An- 
derson, wjjo was the publisher of the infringing book, that, while the 
expense side of the account can be ascertained , the proofs do not enable 
an ascertainment of how much Ande'rson received from the sales, and 
there is therefore a failure to prove that he realized any gains, profit, or 
advantage. The complainant has taken four exceptions to so much of 
the report as relates to Andersen, the object of each exception being to 
point eut that the master was mistaken in his conclusion. 
. My stùdy of the évidence has led me to surmise that Anderson made 
a pecuniary profit from the sales of the book. I hâve, been, therefore, 
desirou? to see if that suspicion or belief can be verified, and if any par- 
ticuIg.r>^mopnt of profit can be found by trustworthy évidence, and bave 
re^içh^d the conclusion that the master was right, and that the excep- 
tions ipust be overruled. Anderson's books of account were sold for 
p^per stock before the, suit was brought. He printed between 16,000 
and ,17, jQPQ copies of the Alger book, gave away 1,000 copieSj sold 
1;,000 more at about 23 cents per copy, and sold or exchanged the rest 
at; 56} cpnts per copy. How many of thèse 14,000 or 15,000 copies he 
exchaiîged for schoolrbooks, which became comparatively worthless, he 
does npt know, and he does not tell how much he received in money 
froni; thç .books which he received in exchange. He says that the sales 
for moftey were less than 10,000 copies, and he cannot swear that there 
were over, 6,000 copies; that he exchanged a great many copies for 
sçhool-booiis, and a large part of the books taken in exchange were sold 
atone cent per pound. His expense account can be ascertained with 
reasonable certainty, but the inability to know what he received for this 
uncerlain number which was exchanged constitutes the defect in the 
proofs. In the ascertainment of actual profits, thèse exchanges for 
goods, which subsequently turned out, through no want of business skill 
or enterprise in the owner, to be worthless, stand upon the same footing 
as sales which became uncollectible. If there was any évidence that 
Anderson could hâve sold the school-books, if he had acted promptly 
and with business enterprise, or if the actual market value of the school- 
books, at the time of the éichange, was known, the case would présent 
a diS'erent state of facts. Placing the expense account at the lowest fig- 
ures, which it can reasonably bear, he should have received $6,770, în 
order to niake a profit. If his cash* receipts amounted to 88,000, he 
clearly made a profit, for Ms éstimate of the expenses is plainly top large; 
but there are no adéquate means of determining in any reliable manner 
what sUm'he did recéivë, The exceptions are overriù^d. 



the j. d. petees. 

The j. d. Peters. 

Mazeas et al. v. The J. D. Petebs et cd. 

(Dlstriet dourt, N. D. Caiymmia. April 5, 1890.) 

Collision— Between Steam and Sail — Evipbnpe. 

A steamer and sloop were approaching nearly end on ; the former golng 10 mîle» 
an hour, the latter 6. The master and watchman of the steamer testified that the- 
sloop was first seen 3 miles distant, and 1 point on tlleir starboard bow, both 
lights being visible ; that the steamer kept her course for 3 or 3 minutes, when, 
the sloop's red light disappearing, they altered their course one-half point to 
port, exposing their green light, and kept thls course for a tevf minutes, when the 
sloop, being about 100 yards away, changea her course, and came up into the wind, 
exposing her red light; that the steamer stopped and backed, but was struok on 
her çtarboard bow by the sloop's port. The three persons on the sloop denied hav- 
ing chànged their coursé. Held, that the steamer had not sustained the burden 
on her to show that the collision was not her fault. 

In Admiralty. 

Suit in admiralty by J. Mazeas and others againgt thé steam-bôat J. 
D. Peters and the Caliîbmia Navigation & Improvement Company. 
' Z). r. SwMréarî, for libelants. 

P'SMury & Blanding, for claimants. ' 

HoFFMAN, J. On the mornîng of November 17, 1889, a collision oc- 
curred between the sloop Solferino, of the burden of 19.66 tons, and the 
steamrboat J. D. Peters. The course of the sloop was W, N. W.; that 
of the steamer, about E. S. E. Th& vessels were thus approaching each 
other nearly end on; Each vessel discovered the other at a distance of 
two and a half or three miles. The sloop was, as stated by the master 
of the steam-boat, one point on bis starboard bow, three miles off. It 
is obvious that the collision was caused ; by gross négligence or misman- 
agement on the part of one or both of the vèssels. in ail cases of coUisi 
ion between steamers and sailing vessels, the former are presumptively 
in fault; for it is the right of tbe sailing vessel to keep hèr course, add 
the "dut^ of the steamer to adopt such précautions as will avoid her." 
St. John V. Paine, 10 How. 557; The Oregmi v. iJocoa, 18 How. 572. In 
LeaviU vi Jewett, 11 Blatcbf. 421, Judge Woodruff, affirming the décis- 
ion ofBijÀTCHFORD,J., observes: 

; "It was the duty of the steamer to keep Jôùt of th© way of the sailing ves- 
sel, wbich was seen by her, or ou^ht to hâve béeù seen by her, at a sufBeient 
distance, amlwhere the room was abundaiit for any movement which the 
steamer desired, to m aise for the piirpose. She dïd not avoid the schooner. 
For the collision which ehsuéd, she is presumptively responsible. ,The bur- 
den ofeXcUsing thé colliaion rests iipon her, She has attempted such excuse 
by imputing to the schooner a change of ' course defeatlng her o wn measures, 
clairaed to hâve been properly taken. Such change of course is denied by the 
witnesses from the schooner. * * « It is not eaough that the steamer 
has created a doubt upon ;this sole ground of défense. ■ * * * I am con- 
straiiied to hold that the défense is not sat.isfactorily established. " 

In the l^nguage of the casçs cited from the supreœ« court, the défense 

DQUst beialn»,ost eonclusively«stabliahed.. , . ' 
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The aecount given by the master and the watchman of the steamer is 
substantially as follows: The sloop! Wafe first discerned by the steamer 
one point on her starboard bow, and distant three miles. The speed of 
the steamer was about 10 miles' per hour. That Of the sloop, sailing 
free, with a strong flçod-tide in her favor, was about six miles, probably 
more. The vessels were thus approaching each other at the rate of 
sometj:jing more than a mile in four minutes, as they were sailing nearly 
éndon. At first, when the vessels were about three miles apart, both 
HghtsOf the slpopyere Visible. The steamer continued oh her course 
soni^rit|Woi or three minutes, when thQsloop's red or port light disap- 
péaredï'jlè^ving only hér' green light Jjaview. The vessels must then 
ïiav«.àjmihished the distance between them one-half or three-fourths of 
a mile, l^aying them ûïore than twq itiilès apart. Upon the disappear- 
ânce of thé red light, the steamer altered her course about one-half a 
point to port, exposing her green light to the sloop's green light. The 
steamer kept on this course, or edging more to port, "for a few minutes;" 
and ii' the firét thing the captain knew" was that the sloop came right up 
into thewind, exposing her red light. The steamer instantly stopped 
and backed, but too late to avoid the collision. The sloop struck the 
steamer's starboard bow with her own port bow a few feet from her stem. 
When the sloop made this change of course, she was distant from the 
steamer^ jàccording to,the watchman, 100 yards, and according to the 
captainj 250 or 300 feet. If the sloop had not ohanged her course, the 
vessel^. Would, as thèse witnesses assert; hâve passed each other, star- 
board tO;8tarboa,rd, at a distance, as thie watchman say3,:of not less than 
100 feet. ' With regard to this aecount of or excuse for the collision, 
whioh the; court is asked to accept assatisfactory^it is to be observed: 
(1) That, by the captaini'S' own showing, the vessels must hâve been at 
leastjft mile apart when, the sloop showed her green light. The steamer 
promptly altered her course to port, thus exposing her own green light. 
The yessels were thus.a mileor more distant from each other, sailing on 
divergent, or at least parallel, courses. If they continued on thèse courses 
"someinainutesi" I fiod it diS^cult ta understand how, when the sJoop 
csmeinto thetWiod, she could hâve béén within 100 yards or 250 or 300 
feét of the steamer, Stjlldfôs .how, if she had not come into the wind, the 
vessels could hâve passed within 100 feet of each other. (2) To enable 
her. to strike the steamer's s starboard bow with her own port bow, as 
fitated, she inust^ within 100 yards, hâve made a change in her course 
of, a* the veryîeast,ei^ht points, Which seems highly improbable, es- 
^éçîîilly as she 'vvàs runi^iihg' before the v^ind, with hér inain-sheet free, 
î^fl^' W'pùld hâve lost' .tne w^^ and l)eën obliged to cross the strong 
lâppidriide be(ore,get^irig^roufl4 fàr.enpiagh to présent ber port bow to 
ihe atarboardi>ow; o£ the fteamer., (3) The maneuver attributed to the 
sloop was not! ian ordimai^ fault of sêamanship. It betrays gross incom- 
pfé^ëiicy.'or felse bewildé*ftiènt and total IbSsof présence (if;mînd. There 
is no évidence tô'SHbw that' the' persOris in charge ôf thé slOOp were not 
reasonably compcteattojtiavigate thœr littlè draftl If tfaey were panic- 
stricken, and lost their heads, it coùldJôûly haVe bfeen thirough fear Pf a 
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catastrophe they considèrod imminent. If 80, the^^teamer had no right 
to expose her to such real or apparent danger; and it is alniost incon- 
ceivable that they conld hâve entertained such apjirehensions if thô vea- 
sels had for "some minutes," and for at least a mile, been saUing, star- 
board to starboard, on divergent or parallel coursés. Thé nature and 
extept of the damage sustained by the sloop, and the fact that the steamer 
was vminjured, seem to show that the sloop was struok bythe steamer, 
ftnd j^t the steamer by the sloop» -as asserted by the claimaût's witnesses; 
and,,further, the fact that far more injury was inflictedthan could be 
caused by the impact of two vesaelg, one of which, by stopping and 
backing,. had lost her headway,, while the sails of the othef were shiver- 
ing in the wipd, lends addition^il improbability to theaccount of.the ac- 
cident giyen by daimant's witnp^ses. With regard to the testimony on 
the ,paï[t of the libelants,, it is enough to say that ail of the three persona 
on board the sloop pqsitivelydenyhavingohangçd her course, or hav- 
ing ^en the green light pf the, steamer until the moment of the collision. 
The çxçuse set up for the steamer in this case is not ïinfamiliar to the 
8i»pren?fi pourt. In Haney y. Padcet Co,, 23 How. 291, Mr. Justice 
j&BiKP observes: , ; 

"Bat It [tbe answec] allèges as an excuse that, while the steam-t>oat and 
scfaop;)er ywere meeting on parallel linea, t(ie schooner suddenly changea her 
coursé^ j^Àd ran und^r the hows of the steamer. This is tbe stereotyped ex- 
cuse uaûally resorted to for the purpose of justifying a careless collision. . It 
is al Virais itnprobable, and geherallyf aise. " ' 

; In the case at bar, it would tiot be diffioult to suggest an exiplanatibn 
. of the collision much more probable than that offered by the daimants, 

Bnt itvie unnecessary, It is enough that the claimants are presùmp- 
, tively Uable for the accident, and that the burden of proof is on them to 

show to the satisfaction of. the court that the stéanlez was not infault. 

This they bave faUed to do. Decree for libdauta. 



Thb Bay Qtjebn.* 
Stantos et ai, V. Tss Bay QimEir. >' ^ 

(Dtetrict Court, S. J>. New York. April 9, 1890.) 

OoLMSiow— Mtjtuai, Paui-t— Steamkb and SaivBoat Bboalmed — Laok of Row-Locks. 
When a small eail-boat lay becalmed, her condition being visible to a steam-boat 
with a barge along-side, which approached her head on, between the Brothers and 
Riker's iBiand, in the East river, and collision ensued between the vessels, held, 
that the steam-boat was in fault for running down the sail-boat; but dlso held, 
that the latter was to blâme for the lack of proper oars and row-locks in place, tu 
aid in getting out of danger in such an emergency. The damage* were theref ore 
divided. 

> Beported by Edward Q. Benedict, Esq., of the Kew York bar. 
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In AdmiiraUy. Action for damage by collision. 

Robert Lé Stanton, îoT Wael&nia. 

Wing, Shoudy «t Putnam, for claimants. 

Brown, J. In the case of ThePlymouth, 26 Fed. Rep. 879, in the first 
circuit, it was assumed that the obligations of a tug-boat with a tow to- 
-wards ^'a little sail-boat" were the same as towards a larger craft. In 
the case oi The Missisquoi, 8 Ben. 6, th© libel was dismissed, because the 
small boathad time to pull out of the way, and did not do so, her duty 
in that regard" being conceded in the libel." Article 24 of the raies of 
navigation déclares that nothing in the rules shall excuse neglect of "any 
précaution required by the Ofdinary practice of seamen, or by the spécial 
circumstances of the case." It is eertainly the common practice of sea- 
men, and buta reasonable exercise ôf common sensé, that small boats, 
xvhether with or without aails, should do something to keep out of the 
way df Impending collision with large aiid cumbersome vessels, and be 
providéd' with the ordinary means of oars for dbing so. The libelant's 
boat' waâ a small craft, about 20 feet long, with a flat bottom, a center- 
board, two sails, and no jib. Being suddenly becalmed, after the pas- 
sageof a thunder shower^ she was run down, in the Bast river, betWeen 
the Two Brothers and Rikèr's Island, about 5 p^ m., by the steamer Bay 
Queètt, wHch had a passenger barge in tow along-sidé. The boats were 
apprôaching about headaiid head. The small boat being becalmed, it 
was plainly the duty of the steamer to avoid her by turning either to 
the right or the left. Her sàils were drooping, her sheets dragging in 
the water. This was visible at a sufficient distance. The Bay Queen 
might\have avoided her by starboarding more promptly, or by revers- 
ing, which she did not do. Seeing that the boat was mainly helplesS, 
,the Bay Queen was in faultfor iranningher down. The small boat must 
also be held to blâme for the lack of any ready means of gettihg out of 
danger in such emergencies. Had her row-locks been in place, even 
with the small oars or paddles that she had, I hâve no doubt the libel- 
ants would hâve turned and rowed her out of danger after they saw that 
the Bay Queen was not likely to clear her. Even very much larger sail- 
ing vessels are in the habit of providing means, and keeping them in 
readiness, for use to avoiti the dangers to which they are liable when 
becalmed. In the case of The B. K. Washburn, 19 Fed. Rep. 788, this 
court held a schoonerbecaimied jointly liable for not using such means to 
avoid collision. Decree for the libelants for half their damages and costs. 
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Cdmberland Téléphone & Telegraph Co. v^ United Electric Ry. 

Go. et al. 

iCircutt Court, M. D. Tennessee. May 19, 1890.) 

Tblbphokb Oompanies— Electric Railwats— InjtjnctJon. 

In the présent state of electricsl science, a téléphone company cannot malntaln 
a bill for an injunction agalnst tbe opération of an electric railway to preveut dam- 
ages incidentally sustaineâ by the escape of electricity f rom its raila. 

: {Syllabus by the Court.) 

In Eqùity. On motion for an injunction. 

Thia waa a bill in equity.to enjoin the use of electricity by the street 
railways of Nashville under any System which makes lise of the earth for 
its retumcircuit. The cômplainant is a Kentucky corporiation"empow- 
ered" by its charter "to construct and operate lines of téléphone." It 
entered the state of Tennessee, claiming a right under section 1535 of 
the state Code, which provides that "any person or eompany may con- 
struct a tdegraph Une along the public highways and streets of this 
state, or across the ri vers, or over any lands belonging to the state, free 
of charge, and over the lands of private individuals aS hereinafter pro- 
videdj and may erect the necessary fixtures therefor." The city of Nash- 
ville gave its consent to thé use of its streets by an ordinance passed in 
1879, and in that year cômplainant established a telephone plant, which 
it bas Continued to enlarge and improve to the présent time. In 1885 
an act ^as passed by the législature of Tennessee authorizing both foreign 
and domestic corporations to "construct, operate, and maintain such tele- 
graph, t^ftone, or other lines necessary for the speedy transmission of 
intelligence, along and over the public highways and streets of the cities 
and townsof this state: * * * provided, thàt the ordinary use 
of such public highways and streets * * * be not thereby ob- 
struoted;" etc. In 1888 the city passed another ordinance, confirming 
complainaût's rights to the streets and alléys, as then established, and 
gra.nting the fnrther right to extend its plant as public needs might re- 
quire. Under thèse provisions, cômplainant built and operated its lines 
of telephohè through the streets of Nashville, now having in use about 
1,400 telephones, and 1,300 miles of wire. 

Défendants are five street railways, ail now operated by electricity, 
ufader the Sprague and Thompson-Houston Systems, and using a single 
trolley or overhead wire. Three of thèse roads were originally incorpo- 
rated by spécial acts authorizing them to operate street railways by horse- 
power. By an act approved March 21, 1887, amending the gênerai 
incorporation laws, ail street railways thereafter organièed under the gên- 
erai laws of the state were authorized to propel their cars by electricity. 
Two of thèse railways were organized under the gênerai incorporation 
laws. By ànotfaer act, approved February 28, 1889, ail street railway 
«ompanies which before that time had operated cars by animal power 
were empowered to operate the same by electricity, provided the city 
v.42ir.no.5 — 18 
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gave its assent. Acting under this supposed authority, one of the de- 
.fpdajPitej thç McGavçek; & Mt. ; VeyiiQi^ Compawy , proceedçd, to equip a 
portion of its road with electricrty.yj ,: ■ 

Thereupon, and on April 17, 1889, complainant filed its bill in the 
chancery court tOienjoinit. Before, the cause was hçard, the parties 
entered into an agreement by which the téléphone company agreed to 
dismiss its bill, to élevâtes ail its wires which might interfee with the 
dpéi^tl0tï ;oif the rbàd', to "'pSe 41 mearis to preyent t^iéir wires ftom coming 
in contact .with: the. troljêy wirea of the road, and notto interfère further 
with the opération of the road; the raUroad company agreeing, upon its 
part, to construct at its own expense a return metallic circuit, for the 
use of the téléphone company, wbenever it is ascertained that its service 
;is,,being' injured : by .electricity g^flleriated ,by the railway company, and 
to i(?€,flll âeeéssary précautions tp. présent the tdephpne wires from com- 
ing ipcQutact with, it§f own wires, iIp; January, 1890^ a similar agre^ 
inen.tjj!ir^.,made betwfien the téléphona ooippany ànd the City Electric 
^Railway,,with a provisp that,if,i.upotija fair trial, the return wire should 
not p):c(t«<?t. the telephflne cqnapaoy from iSubstantial iijijvry, the parties 
phpïildbe reuiitted, without prejïtdipe, :to their légal rights and remédies 
asrtheyesiisteid before the agre(^n.ent ^as njade. , Thpbill charged that 
the mçfaUjiç, (^rçent h»d not given the relief anticipatfid,||uid that coni- 
, plajnaut/Was n^t estopped by it^vagfeement. The, grai^cimen of the bill 
W^s that t}iç!;eil$ctricityj iWhich is supposed to reiiurs to the dynamos by 
means of îthe,irorij;ailS) seattera thro»gh the earth, and is thereby con- 
duçt^ to.tl\ç;jwirésof the téléphone çpmpanythrough various agencies, 
kpowriiRs'fcpiïduction" or leakage^ ^nd. this current,/being gtronger, over- 
çomeSi thg,w0ak,er ourrent of the. t^ephone, producipg loud^huzzing 
poises, afldiwholly proveAting^ or gr^atly interferi^g with ^ téléphonie 
cpmmiiinicajtion. Besides, theplectricity thus coiiductied acta upon the 
bells of :wbs<3ribers wben there is no call from the central oifice, causing 
them to Jîing, and also cansing a greatnumber of the a^nunciators at the 
exchange, tojifall at oue:time,;so that the Qperators,<pannot t^ll who, if 
aiisy one, bfls caJled. . I^atj if the c.urrents used byithie cars were con- 
stant anijjnifoïdi, it wpuldiiot intei-fere with the téléphones. It further 
averred; thpit the servipe wag interfered with hy induction, where a vary- 
ing currpflt of «leçtricity,convey«d on a; conducting wire, will produce in 
a parallel wire other currents of electricity. The varying current upon 
the trolley Jipe induces a^like current iia. the parallel téléphone wires on 
the same streiet, and alsoj as in the case of conduction, produces the 
.noises and sounds, and rings the bells of SubscriberS, and throws down 
the annun,ciat»rs. The biUialso charged that the single trolley waa dan- 
;g«rous tp life;?ijid property. Jf, by wiûds and storms, a téléphone wire 
..i^hould breftkv'.apd ffliU acrpss tlie trolley, it.might.be fatal to man.or 
. ):^ast; to topch it, aftd dangerous to the lives pf those in the téléphone 
;ièxchfinges,i;SOmetimeg <5ausing flre in the hpuses. pf isubscribers. The 
bill ppoclodedi that ail thèse troubles and dangers; would be avoided if 
défendante iwould use an enlire mietallic circuit, or dibuble trolley, prop- 
vçrly cpnstnuctedj and that the same resuit wouldfpUow if complainant 
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would use a complète metallic circuit for every one of its subscribers; 
but the latter would nearly double the cost of the plant, and grave diffi- 
culties would be encountered at the central office, whicii it was not cer- 
tain could be successfully oyercome. On the contrary, the single trolley 
could be oOnverted intô a double trolley at a comparatively smail expense. 
That, in conséquence of thèse interférences, subscribers make constant 
cdmplaints, many threaten to, and some actually do, refuse to pay for 
their téléphones. 

The answer did not make an essentially différent case, but averred 
that in February, 1889, ail thedefendants 'were sold to the United Elec- 
tric Railway; that each company had sold its mules, and changed its 
stabling to an electric car plant; that the entire System fumishes trans- 
portation to 15,000 persons per day. It denied that the metallic return 
■Vf ire has failèd to protect the téléphone, and averred that little or no 
trouble was experienced on the route so protect éd. It further alleged 
that, of the four methods of equipping electric railways,viz., storage bat- 
teries, the conduit System, double troUey overhead, and single trolley 
overhead, ail hâve substantially proved to be failures, except the last. 
It denied that the complainant was entitled to a monopoly of the earth 
for its xeturn circuit, and însisted that it should make use either of a 
complète metallic circuit, or of a deyice known as the "McCluer Device" 
for its retUrn circuit. 

Vertrées & Tbos. H. Màbne, for complainant. 

Ead & Fogg, J, G. Bradford, John, S. Wise, and John Ruhm, for défend- 
ante. 

Bbown, J, We do not care, in thia case, to discuss the constitu- 
tionality of the act of 1885, or the présent obligation or effecl of the 
dôntract éntered into between the complainant and two of the défendant 
riàilwiay companies, under which the latter agreed to furnish proper re- 
turn wires to the téléphone Company in order to obviate the difficulties 
experienced by the escape of electricity from their rails. We prefer to 
assume ihat both theSe parties are lawfully exercising their franchises, 
and to consider their respective righta and obligations unembarrassed 
by any previous contracta or understandings. We see no reason to doubt 
the position assumed by the complainant, that a téléphone company 
is a telegraph comfjany, and that, under its right to construct and op- 
erate telegraphs, it was empowered to establish a téléphone service. At- 
torney Generalv. Téléphone Co., 6 Q. B. Div. 244; Téléphone Oo. v. diy of 
OsMosA, 62 Wis. 32, 21 N. W.Kep. 828. 

Complainant, in operâting its instruments, connects each téléphone 
with the ground by what is termed a "ground wire," through which the 
return entrent of electricity is carried to the earth, and perhaps through 
the earth, àcting as a conductor, back toi the téléphone exchange. Such 
rettirni în some form or other, is necessâry to the production of a cur- 
rent ôf electricity in every casé. Défendants, uponthe other hand, use 
a single overhead wire or tiroUey, suspended over themiddle of the track, 
along which the electric Qurreibît passes, descendingby the trolley rod or 
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^last through the cars to the motoM undemeath, and thence to the rails, 
which are counected together at their ends, and which operate to convey 
the return current back to the dynamos at the power-house. The évi- 
dence, however, establishes the fact that the current does not ail return 
by the rails. Much of it escapes, becomes scattered through the earth, 
ascends through the ground wires to the téléphones, and seriously im- 
pairs their opération, by causing a humming or buzzing noise, which 
drowns the voice of the speaker, and often causes the annunciators in 
the exchange to fall, and the bells togive false calls, so that it is impossi- 
ble for theoperators to tell which, ifany, of its subscribers hâve called, 
and, in short, throws the whole sj'stem into confusion. 

That thèse evils exist, to the serious détriment of the téléphone serv- 
ice, is not denied; but it also appears from the évidence upon both sides 
that they are not absolutely insurmountable. Indeed, there are but few 
serioùs questions of fact in this case, and thèse turn upon the relative prac- 
ticability and expansé of the sfeveral methods of overcoming this diffi^ 
culty. In solving thèse questions, we are Qompelled to bear in mind 
the fact that the science of electrioityis still in its experinlental stage; 
that adeviee which tos-day may he the best, cheapest, and most practir 
cable; ^m'ày, in another year, be superseded by something incomparably 
better fitted for the purpose. It isiquite possible, too, that the légal qh- 
ligations of the parties may change with the progress of invention, and 
the duty of surmounting the difficulty be thrown upon one party or the 
other,'as a cheaper or more effectuai reroedy is discove.red., For exam- 
ple, if it were shown that by the use of a certain device the défendants 
could control their return current in such a way as not to interfère with 
thë^useof complainant's, instruments, the law might treat their failure 
tOL ado pt Such measures as négligence in the use of their franchise, 
and «njoin them, or hold them liable for ail damages s^stained by the 
complainant. If, upon the other hand, the difficulty can be better çon- 
troUed. by a device applicable to téléphones, it might beinçumbent upon 
the complainaiit to adopt it, leaving the courts to settle :thc further ques- 
tion, whether the expense of so doing is recoverable of the défendants, 
We are thus oompelled tô consider this case with référence to the présent 
state.ofjthe art, and with the possibility, that in another year circurn- 
stances< may so change. as to reverse oompletely the légal obligations pf 
the .parties:. Indeed, Isince the litigation between the; téléphone cona- 
pànies and the electric rail way compainies originally began, considérable 
progressàas been madetowards a solution .of the problem. Let us con- 
sider the respective methods now suggestedî . 

1. The double trolley. There seems to be no doubt. that if défend- 
ants adopt a second trolley wire, the return current might be carried 
back to the dynamos Without coming in contact with the eartb at ail, 
and the diflBculty be completely overcome. tJpon.the other hand, we 
are satisfied from the aiïidavits that this would not pnly entail a large 
expense upon the défendants, but_ that, it disfigures the streets with a 
complicated net-work of wires, and, wherever there aïe curves,turn-outs, 
or switqhes, recders the road very difiÎQult of : opération. There lare twQ 
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of thèse double trolley roadg ia opéra tioa in Cincinnati; and they are 
used to a limited extent in other cities. But the facts that nine-tentha 
of the electric railways in- this country are equipped with a single trol- 
ley, and that, in most of the cities where the double trolley waa for- 
merly used, including Montgomery, Pittsburgh, Denver, Albany, and 
Appleton, they hâve been abandoned,are strong arguments against their 
practicability . Indeed, it is only where the roads make use of a. double 
track that the double trolley can be made a success. Add to this that, 
in the numerous cases between the téléphone companies and the electric 
railways which hâve arisen in other states, the courts hâve uniformly 
held the double trolley to be a failure as applied to single tracks, and it 
would seem that the question could no longer be considered an open one. 

2. There seems to be no doubt that thp evil may also be remedied by 
a return wire attached to each téléphone, by which the current is car- 
ried directly back to the exchange, instead of being dumped iuto the 
earth. 'this, however, is open to the same objection as the double trol- 
ley. It is not only very expensive, doubling the cost of the electric 
plant, but would double the nuraber of wires carried through ourstreets, 
already far too numerous for comfort, beauty, or safety. In addition to 
this, it involves a large outlay and increased complication and expense 
for the central office; there being not only two line wire terminais to 
provide for every subscriber, but four terminais to handle for every con- 
nection, instead of two, as with the single wire and earth Systems. Up- 
on the whole, we deem this to be impracticable. 

3. A third device, known as the "McCluer System," remains to be 
•considered. This contemplâtes the employment of a single return wire 
upon each route disturbed by the railway service, to which each télé- 
phone upon that route is connected, and which opérâtes to complète 
the metaIJic circuit. If we are to believe the affidavits of those who 
are familiar with this deyiçe, it aÉfords a perfect remedy for ail disturb- 
ances produçed by leakage or conduction, though there are also; slight 
disturbances produçed by induction from parallel wires, from which no 
■complète. relief bas been discovered by any kind of metallic circuit, un- 
less supple'mented by the , use of non-inducting cables, and the transpo- 
sition of wires. This evil, however, is remediable by increasing the 
-distance between the parallel wires, and does not seem to be regarded 
as a serious matter. It is true, défendants hâve produçed affidavits 
which tend to throw some doubt upon the utility of the McCluer; de- 
vice, but this doubt seems to hâve arisen more from the reluctance of 
ihe téléphone companies to adopt it than from any proven insufficiency. 
We think we are justified in assuming that the adoption of this device 
by the complaiuant would obviate the disturbances now produçed by 
leakage. 

The case, then, practically résolves itself into the question, at whose 
expense shall this change be made? As the testimony tends to show 
that the introduction of the McCluer device into the téléphone service 
■oi Nash ville would not cost to exceed 810 to each téléphone ,: the quea- 



278 t FEDERAL EEPOBTER, vol. 42. ' 

tion Î9 ihot vital to the existence bf either of thèse companies. At the 
same titBfey as it is one thiat confronts the téléphone and electric rail- 
waya in ewery city 6f thé country where both are usedj it becohies of 
greaft importance. Are the téléphone conipànies, which hatô the prior 
right to use thestreets', bound to cônform their business to the demands 
of theëeinew-comers, thdtigh by fio dùing they put thêmselves to large 
eXpenée?i~ Or are the railway companies bound,- as a condition of occupy- 
ing theàànie territory, to see to it that, in operating their rbads, no in- 
cidelitdi damage is dônie to their neighbors? If the existence of one was 
absolutely incompatible with the côntinued opération of the other, it 
mightfoe Inoumbent upon us to ma:ke a cboice between thèse two great 
benefaetipns, both of which w^ill rank among the necessities of modem 
urban îife. ; But, as w0 are bound to assume that they can be persuaded 
to live tôgether in harmoDy, the case virtually résolves itself into aques- 
tioD of iiability for certain damages stistîtined by the complainant. In 
this vieW) it ia open to eerious doubt Whether it is entitlëd to invokethe 
aid of a odurt of equity at ail. Conceding that the case made by the 
bill isonaof équitable jurisdiction, still the grantihg or withholding of 
an injiinction is largely a matter of discrétion, and if, upon ail the 
pleadingsiand the testimony, the court cah see that it involves a mère 
question of dollars and cents, it may wèll hesitate to stop the opération 
of thèse roads by resorting to the harsh rëmedy of an injunction, espe- 
cially in view of the fàct that défendants àrèàmply able to make répara- 
tion. We do not desirej howëver, to dispose of the case upon this 
ground/. ;ii' ■ ^ 

It'WOwM be perfectly compétent for us to sfay the issue of an injunction, 
as hàs ialready been done in oneôrtwb cases, until a reasonable time 
had«kpsed for the ascôHâinment ahd payment of thèse damages; and, 
as both parties hâve addreêsed their arguments to thé- question of lia- 
bilîtyv we iàre disposed to give them thé bènéfit of our vieWs. 

; We ara referred in this connection ta à krge number of décisions of 
courts of the highest reSpêctability upon the very questions involved in 
this case; If thèse décisions had beeû harmonious, we should not bave 
hesitated to defer to them; but, as thèse courts hâve reached différent 
resultSjWe do not feel like indicating à' préférence for one or the bther, 
While ail are pèrsuasivie, none are controUing; and we hâve deemed it 
more satisfactory to treat this as an original question, and inquire how 
far itimày be answered by the applibalion of well-settled principles. 

We are asked to détermine how far aperSon making a lawful and care- 
ful use df his own property, or of a franchise granted to him by the 
proper municipal àuthbritie^, is liable for damages inèidèntally caused tû 
another^iia other words,Jwhèther thé ri^ht of the làtter to an injunction 
does not dépend upon something more than the simple fact that he bas 
sufFered injuryi though hiSifight to an undisturbed Usepf his own may 
antedatetbat of another. 14 îs true that in oné case, iiâmely, Beinhardt 
V. Men&Mtty 42 Gh. Div. 605» it is said that the principle governing the 
juris(^ictiou of th^ court ia cases of nuisance lioes not dépend upon the 
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..(jjiijestipn whether the dçfeijtîant is usirig his owft rèasonably or'otHer#ise, 
..Tjmt, upopthe question, f|o03he injure bis neighbors? This casé lays 
downa broader doctrine pfliability than any to which our atteintionhas 
been called, but it is sufBcient tp say in reply to it that nothing ■n*hich 
is autborized by compétent authority can ba treated as a nuisance per se. 
Tran^ortation Co. v. Chicago, 99 U- S. ^B5; Hinèhman v. Rmiroad Co., 
17 N. Jv Eq. 77; Eaaton v. Rmiroad Co., 24 N. J. Eq. 58; RnaioayiCo. 
V. fTeisrf, 38 Mich. ,62; Davis, v. Mayor, 14 N. Y. 506. We take it to 
be well settled, so far as persons pperating under législative grants are 
concemed, that; something mpre than mère incidental damage to.another 
ipust be proved — something, in fact, in the nature of an abuse ofthe 
franchise — ^to entitle the, party injured to an injunction. It is perfectly 
obvious that there are alarge number of instances in which a person may 
suflfer damages without recourseto the offender. Thus,the smoke thatfills 
our longs, and soils our g^rme,iits,; the dust that enters our dwellings and 
stores, a,ud damages our furniture; the noxious odors that assail our 
nostrils; the impure water we are sometimes ..compelled to drink,—- are 
the necessary penalties we pay for living in cities; but in ordinary cases 
there is iio légal remedy for the evil. In the aomewhat flowery- lan- 
guage pf Lord Justice James, in Satoin v, Cad Co., L.R» & Ch^ 705: 

"If .Some picturesque haven opens its arms to invite the commerce of the 

.world, it isnotfor this court toforbid. the, embrace.laltliough the fruit ofit 

should b^ the sigbts and sounds and smells of a common seaport apd ahjp. 

building towh, which would drive the Dryads and tbeir master? frop their 

alicient solitudes." 

I may expend a fortune in building a handsomehouse 30 or 40 feet 
from my front fence. My nçsighbors upon either side may build theira 
upon the lineof the street, and completely rtiin its market value. In 

^ the absence of a prescriptjve right on my paît, sthey may waU up my 
Windows, and completely, exclude the light, or undermine the founda- 
tion of: my, outer wall so , that it, crack and tumble down. But^ifithe 
necessary to the bénéficiai enjoyment of their own property, I hâve no 
remedy. Panton v. HoUand, 17 Johns. 92. There are undoubtedly a 
large number of cases where persons bave been held liable for an infringe- 
ment uppp the maxim, sic 'fitere tuo wt alienvm non Isedas; but, upon ex- 
aminatipn, they will usually be found to turn upon questions pf négli- 
gence or nuisance. 

1. There is, no doubt that every person is bound^ to the exercise of 
reasonable care in the use of his pwn property; and, for any default in 
that particujar, be will be liable tp the person injured in an action for nég- 
ligence. , Thus, in Vaughan v. Menbvis, 3 Bidg. N. C. 468, défendant waa 
held liable for négligence, in, building a hay-rick so near the extremity 
pf hiS; o^vn land that, iq conséquence of its spontaneous ignition, hia 
neighbor's hpuse was burned, although, iji^ Higgins v. Dewey,, 107 Mass. 

. 494, thia principle was lirûitedto, cages whetethe burning was négligent, 
or migjit reasonably hâve l?pen expected to injure the property of the 
neighbor. TWs was the realground upon which larecoveryWaspermitted 
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in the leading case of Rykvnds v. Fletcher, L. R. 3 H. L. 330, though the 
case is often cited for the broader proposition, that the person wlio, for hia 
own purpose, brings on his land and collects and keeps anything Ihere 
likely to do mischief if it escapes, must keep it àt his péril. This 
case has not been accepted either in England or in this country without 
some qualifications. The same rule^pplies if a man permit a wall which 
had been negligently constructed tO fall upon his neighbor's house, 
{Gorham v. Gross, 125 Mass. 232,) or a chininey to which a gas-light 
Company had fastened a tel^aph wire, {Gray v. Gas-Light Go., 114 
Mass. 149.) The principle of thèse cases was aiso applied in Tarry v. 
AihUm^ 1 Q. B. Div. 314, where it was held to be the duty of a person 
hanging a laiiipover the bighwày tb keep it in good repair. This case 
proceeds, perhaps, as far as any in holding the défendant responsible. 

To the same principle isalso réferable the case of Coke Go. v. Ves- 
Itry fff St. Mary Abbott's 15 Q. B. Div, 1, whereby the défendants were 
•ihéld liable for using steam-rollers; in repairing a highway, so heavy that 
they injured the gas-pipes of the plaintifif. The statement of the case 
shows that the pipes were laid from 20 to 24 inches beneath the surface 
of the streets, and that this was a èufiicient depth to prevent their being 
injured by the ordinary travel of the streets, and also by the ordinary 
mode of repair, if steam-rollers;of great weight had not been used. The 
décision was put by the court upota the express ground that heavier roll- 
ers were used than wére necessary; and it was said that, if "the défend- 
ants were expressly authorîzed by statute to use steam-roUers of such a 
weight as necessarily to injure the plaintiff 's pipes, the plaintiffs would 
hâve no ground of complailit. The case would then be one of damm,um 
disque dnjéria. The same conSeiquence would follow if the défendants 
were expressly authorized by stattite to repair in some way which neces- 
sarily required the use of heùvy steam-roUers, or other machinery which 
could not beworked without injuring the plaintifif's pipes." 

2. Similar to thèse are the cases in which persons hâve been held lia- 
ble fer keepingupon their lànd anything which opérâtes as a nuisance 
:to: their neighbors generally^ or to any particular individual. Upon this 
principle,.if a person allows a privy to get out of repair, and the water 
percolatesinto his neighbor's cellar, (îWin^ V. Golding, 1 Salk. 21; Bail 
y. Nye, 99 Mass. 682; BaHardv. Tomlinson, 29 Ch. Div. 115; Cooley, 
Torts, 568,) or maintains a mill-dam in an unsafe condition, (Mayor v. 
BaUey, 2 Denio, 433; Gray v. Harris, 107 Mass. 492,) or permits inju- 
;iious accumulations of snow or iceupon his roof, (Shipley v. MftyAssod- 
.ates, 106 Mass. 194,) or permits' iôûd and unnecessary noises, {Brillv. 
tFlagler, 23 Wend. 354; Tanner v. AIMon, 5 Hill, 121,) or carries on a 
tfade offensive to the lieighborhood, by reasonof dtist, smoke, foulodors, 
: or jar of machinery, or otherwise, (Coolej', Torts, 600, 601 ,) he is liable 
for the conséquences. In' ail this class of cases, the question whether 
,the carrying on of an offensive business is a nuisance or not dépends vety 
largely upon the èharacter of the neighborhbod, the time it bas been car- 
iriëd on without objection, and the prier use of the buildings in the vi- 
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cinity, as a trade may be adjudged a nuisance in one place, and not in 
another. Gilbert. \. Showei-man, 23 Mich. 448; Eobinson v. Baugh, 31 
Mich. 290. 

A leading case in the fédéral courts is that of Baltimore Je P. R. Co. v. 
Mfih Baptist Chyirch, 108 U. S. 317, 2 Sup. Ct. Rep. 719. In that case 
it was held that législative authority to a railroad company to bring its 
tracks within the limits of the city of Washington, and to eonstruct shops 
and engine-houses there, did not confer upon it authority to erect noisy 
workshops in the immédiate vicinity of a church where services had 
been held several times during the week for a number of years before the 
érection of the shops. But, in delivering the opinion in that case, Mr. 
Justice FiELD drew a distinction between nuisances of that descrip- 
tion, and a railway through the streets authorized by congress, which, 
when used with reasonable care, produces only that incidental incon- 
venience which unavoidably follows the additional occupation of the 
streets by its cars, with the noises and disturbances necessarily attending 
their use, and atîords no ground of complaint. "Whatever consequen- 
tial annoyance may necessarily foUow from the running of the cars on 
the road with reasonable care is damnum absque injuria." 

3. There are also a few cases which indicate that, even if a man be 
guilty of no négligence, but is engaged in doing something dangerous in 
its nature, he is liable for the immédiate and direct conséquences of his 
acts. Thus, in Hay v. Oohoes Co., 2 N. Y. 159, the défendant, a cor- 
poration engaged in digging a canal, was held liable for blasting rocks 
in such a way that the fragments were thrown against, aud injured, 
plaintiff's dwelling, upon lands adjoining. It was held that it was lia- 
ble although no négligence or want of skill was alleged or proved. The 
doctrine laid down in this case, however, was carefuUy limited in the 
subséquent case of Losee v. Buchavan, 51 N. Y. 476, in which the owner 
of a steam-boiler was held not to be liable for damages occasioned by its 
explosion, in the absence of proof of fault or négligence on his part; and 
it was said that the défendant was held liable in the Oohoes Oase upon 
the ground that its acts in casting the rocks upon the plaintiff 's promises 
were direct and immédiate. In the same line is the case of CahiU v. 
Eastman, 18 Minn. 324, (Gil. 292,) in which the défendants were held 
liable for the conséquences of an ordinary spring freshet, without proof 
of négligence or unskillfulness on their part in the construction and main- 
tenance of a tunnel through which water flowed and damaged the plain- 
tifî's mill. Défendants' liability was put upon the ground that the dam- 
ages the plaintiff sustained were the direct and immédiate resuit of the 
défendants' opérations on their own land. "The plaintifFs had a right 
to hold their property free of such a resuit of the défendants' use of their 
land." The authorities are carefuUy coUated, and the opinion is a very 
instructive one. Thèse cases would be apposite, if the défendants had 
found it necessary, in the construction of their line, to eut the wires of 
the téléphone company, remove its posts, or commit any other direct 
déprédation upon its property. 
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4i'Subjeètto thèse exceptions, we understand the law to be well set- 
tled tbat no person is iiâfcle for damages iiacidentally occasioned to an- 
other by the necessary and bénéficiai use of his own property, or of a 
franchise gfàrited to him by the state. ■ The principle is thus stated by 
Judge WbôiwoRTH in Pànfon v. HàUmd^ 17 Johns; 92-99: 

"On reviewing the caéèà, ï am of opinion that no man is answerable in 
damages for the ïeasonable 'exercise of a right, 'whenit is accompanied by a 
cautions regard for the rights of otbers, wben the're is no just ground for the 
charge o£ négligence or unskillfulness, and wh^n the act is not done mali- 
ciously." , , , , 

Illustrations of thiâ princiiile are plentifuUy scattered through the re- 
ports. It'extends not nierely to the digging up of ground for a new 
building, whôreby the walls of the next house are injured, (^Pardon v. 
HoUand,- 17 Sohm. d2-d^y Thurstmv. Hancock, 12 Mass. 220,) but to 
the burning of fallow land^, whereby fire is communicated to adjoining 
lands, (fMrk V. Foot, 8 Johns. 329,) to the érection of a mill-dam, 
whereby water is in pârt4iverted from a lower mill, (^Platt v. Johnson, 
15 Johns. 213,) to the building of a basin or bridge, whereby access to 
plaintiff's dock is obstructed, (ifflrmngi v. Smith, 8 Cow. 148, 4 Wend. 
9; O^man v. Pkiladéiphia,3WsiH. 713,) and even to the pollution of a 
stream by the discharge of tan-bark from an upper mill, which was 
suffered to float down upon the mill of the plaintifif, where it was, 
showft to hâve been the uniform custom of the country to permit it, 
{SnOibv. Parsons, 28 Vt. 459.) A distinction is drawn between cases 
where the pollution of a «tream is indispensable to its bénéficiai use, and 
cases where the pollution in such as to make it absolutely useless to man- 
ufacturers lower down the river. Of the latter class is Merrifidd v. Lom~ 
6ard, 18 AUeii, 16, where the défendant threw vitriol and other noxious 
substances into the stream a short distance above plaintifif 's factory, by 
ràteans of which the water was corrupted so that it corroded plaintifi^'s 
engine and boiler, and rendered them unôt for use. In such cases the 
court will weigh the circumstances and necessities of the case, and the 
mannérin which the strealn has heretofore been used. Cooley, Torts, 
687. In the case of CoalCo. v. Sanderson, 113 Pa. St. 126, 6 Atl. Eep. 
453, it was heldthat ohie loperatinga coal mine in the ordinary and 
usual inanner may drain or pump water upon his own lands, which per- 
côlates into the stream which forms the natural drainage of the basin in 
which the mine was si^tuated, although the quantity of water may 
thereby be increased, and its quality so afifected as to render it totaUy 
tinfit for doinestic purposes by the lower riparian owners. It was inti- 
niated that the use and erijoyment of a stream of pure water for domes- 
tic purposes must, from the nècessity of the case, giye way to the inter- 
ests of the communities, in order to permit the development of the nat- 
toral resources of the country, and to make possible the prosecution of 
the lawful business of mining coal. It is said, in the opinion of the 
court, to be "a gênerai proposition, that every man has the right to the 
natural use and enjoyment of his own property; and if, whilst lawfully 
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in svich utfe and enJQymeùtj without négligence or nialice on his paft, 
an unavoidabie loss occurs to his neighbor, it is damnum absque injuria; 
for the rightfnl use of one's ownland may cause damage to another, with- 
outany légal wrong." .; 

i The same prinoiple is applicable to the case of a public officer., who, if 
authorïzed by law to excavate earth in grading a street, or constructing a 
tunnel, will not be responsible, in the absence of négligence, for damage 
to abutting property owners. Smith v. Washington Corp., 20 How. 135; 
Transportation Go., v. Chicago, 99 U. S. 635; Callmder v. Marsh, 1 Pick. 
418; Radeliff^sEx^rsv.Mayor,4.'N.Y. 195. Inthislastcase,iti8saidthat 
an act done ubder lawful authority, if done in a prbper mahner, can pev^ 
er subjeot the party to an action, whatever conséquences may follow. 
The case of McCombs v. Akron, 15 Ohio, 474, in which it was held that a 
corporation was liable for injuries to plaintiff's property in cutting down 
and grading a street, is opposed to thegreat weightof authority, and in 
a number of cases has been denied to be law. 8ee, also, Chapman v. 
EaUroad Co., 10 Barb. 360. In Steel Co. v. Kenyan, 6 Ch. Div. 773, it 
is said, with regard to the storage of water upon defendant's land, that 
is was neoessary for the plaintiff to show, not only that he had sustained 
damage, but that the défendant had caused it, by going beyond what 
was necessary in order to enable him to hâve the natural use of his own 
land. In Àttomey General v. Asylum, L. R. 4 Ch. 146, défendant 
was held liable for polluting a stream by its sewage, upon the ground 
that the evil might hâve been remedied by depositing the sewage else- 
where. Other instances of serions damage, sufifered without the pos- 
sihility of recourse, may occur whenever a rival bridge is- authorized to 
be built across a stream, as was done in Charles River Bridge v. Warren 
Bridge, 11 Pet. 420. The building of a new railroad may destroy the 
value of a turnpike, of a line of coaches, of taverns, public houses, 
and even of small towns lying along its line. Illustrations are found in 
BouiUm V. Orowiher, 2 Barn. & C. 708; and Nichais y. Mardand, L. R. 10 
Exch. 255. 

In Rockwood v. Wfïfeon, 11 Cush. 226, itis said that "nothing can be 
better settled than that, if one do a lawful act upon his own premises, 
he cannot be held responsible for injurious conséquences that may resuit 
from it, unless it was so done as to constitute actionable négligence." 
What shall be considered indirect, asdistinguished from direct, injuries, 
is clearly stated in EaUroad Co. v. Marchant, 119 Pa. St. 541 , 13 Atl. Rep. 
690, in which a construction was given to a constitutional provision 
of Pennsylvania securingjUst compensation by corporations for property 
"injured ordestroyed," as well as "taken." It was held to be confined 
to such injuries to one's property as are actual, positive, and visible,-r— 
the natural and necessary results of the original construction or enlarge- 
ment of its works by a corporation, and of such certain character that com- 
pensation therefor may be ascertained at the time the works are being 
constructed or eiilarged, and paid or secured in advance, as distinguished 
from indirect injuries to the plaintifif, which were the resuit merely of a 
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subséquent opération of its railroad in lawful mauner, without négli- 
gence, unskillfulness, or malice. 

The substance of ail the cases we hâve met with in our examination 
of this question — and we hâve cited but a small fraction of them — 
is that, where a person is making lawful use of his own property, or of 
a public franchise, in such a manner as to occasion injurj' to another, 
the question of his liability will dépend upon the fact whether he bas 
made use bf the means which, in the progress of science and improve- 
ment, hâve been shown by expérience to be the best; but he is not 
boùnd to experime'nt with récent inventions, not generally known, orto 
ad opt expensive déviées, when it lies in the power of the person in- 
jured to make use himsfiilf of an effective and inexpensive method of 
prévention. Hoyt v. Jeffers, 30 Mich. 181. If, in the case under con- 
sidération, it were shown that the double trolley would obviate the in- 
jury to complainant without exposing défendants or the public to any 
great inconvenience or a large expense, we think it would-be their duty to 
make use of it, and should bave no doubt of our power to aid the com- 
plainant by an injunction; but, as the proofs show that a more effect- 
uai and less objectionable and expensive remedy is open to the com- 
plainant, we think the obligation is upon the téléphone company to 
adopt it, and that défendants are not bound to indemnify it; in other 
words, that the damage incidentally done to the complainant is not 
such as is justly chargeable to the défendants. Unless we are to hold that 
the téléphone company bas a monopoly of the useof the earth, and of ail 
the earth within the city of Nashville, for its feeble current, not only as 
against the défendants, but as against ail forms of electrical energy which, 
in the progress of soience and invention, may hereafter require its use, 
we da not see how this bill can be maintained. We place our déniai of 
an injonction upon thegrounds: 

1 . That the défendants are making lawful use of the franchise con- 
ferréd dpon them by the state, in a manner contemplated by the stat- 
ute, and that such act cannot be considered as a nuisance in itself. 

2. That, in the exercise of such franchise, no négligence has been 
shown, and" no wanton or unnecessary disregard of the rights of the 
complainant. 

3. That the damages occasioned to the complainant are not the di- 
rect conséquence of the construction of the défendants' roads, but are 
incidehtàl damages resulting from their opération, and are not recover- 
able. 

The cases involving this principle are almost innumerable; and in 
our examination of , them we are satisfied the great weight of authority 
bears in^ the direction W6 hâve indicated. As a resuit, the motion for 
an injunction must be denied. 
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SWEATT V. BUBTOH. 
{Cireuit Court, S. D. Califtymia. April 28, 1890.) 

BraCTMBNT— TlTLE TO SnSTAIN— StATB OEBTIFICATB Or PUBCHASB. 

Eecovery in ejectment being only on strict légal title, ejectmeot cannotbe maln- 
taïDed on a state certificate of purchase, whloh is but a contract for a patent on 
oompllance by the purohaser with its terma, tbough such certlllcate is made by tho 
State statutes primafacie évidence of title. 

Ejectment. 

Welk, Guthrîe <fc Lee, for plaintiff. 

Frank P. Taylor, (7. M. McNamara, of counsel,) for défendant. 

Ross, J. This is an action of ejectment brought by the plaintiff to re- 
cover of the défendant possession of certain land which was a portion of 
the land granted to the state of California as swamp and overflowed land 
by the act of congress of September 28, 1850. The plaintiff relies for a 
recovery upon a certificate of purchase issued by the receiver of the state 
land-office to one Lamberson on the 28ih of August, 1884, to whose 
rights he claims to hâve succeeded by subséquent assignments and mesne 
conveyances. It will not be necessary to pass upon the points made and 
argued by the counsel in the case, for the reason that ejectment cannot 
be maintained in the fédéral courts upon a state certificate of purchase, 
which is but a contract for the sale and eonveyance of the land, to be 
foUowed by a patent conveying the légal title upon the compliance on 
the part of the purchaser with the terms of the contract and the full pay- 
ment of the purchase price. It is true that by section 3514 of the Po- 
litical Code of California such certificates are made jsrima /acte évidence 
of title, and that by the next succeeding section theyv together with ail 
rights acquired thereunder, are made subject to sale by deed or assign- 
ment. But it is manifest from the provisions of the California statute 
upon the subject that, until the issuance of the state patent, the légal title 
remains in the state, and such is the décision of the suprême court of 
the state in the case of Manly v. ffowlett, 55 Cal. 97 ; and, since it is the 
e^tablished doctrine of the suprême court of the United States that in the 
fédéral courts a recovery in ejectment can be had alone upon the strict 
légal title, it foUows necessarily that one holding such state certificate 
only, cannot main tain such an action in this court, whatever efiect may 
be given in the state courts to the state statute making such certificates 
piviafade évidence of title. In a late case in the suprême court — that 
of Langdon v. Sherwood, 8 Sup. Ct. Rep. 429 — the court, in speaking of 
à statute of the state of Nebraska which declared that the duplicate re- 
ceipt of the receiver of any land-oSice that the books of his office show 
the sale of a tract of land to a certain individual "is proof of title, équiv- 
alent to a patent, against ail but the holder of an actual patent," sàid 
that, "whatever effect may be given to this statute in thé courts of the 
state of Nebraska, it is obvious that in the circuit court of the United 
States it cannot be received as establishing the légal title in the holder 
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of such certificate." It is true that the Nebraska case was one of a der» 
ivation of title from the United States» rwhere the existence of the certifi- 
cate only implied that the légal title remained in the government. But 
it is just as plàin'thlît, in thé case àt bar, the existence bf the certificat* 
only implies that,tbeleg,al title rena^ins, in the sta,te; for, ficçording to 
the provisions of the state statute in respect to the disposai of the swamp 
and oyerflowed lan(Jls, thé ceftificâtë, tyhich is but a contract for the sale 
of the land, and is issued ùpon' the pay ment of 20 per cent, of the pur- 
chase money, is to be followed by a patent conveying the title when the 
purchaser bas complied with ail of the conditions of the contract, and 
paid the full amount of the purchasé nioney. "Thfe circuit court," said 
the suprême court in LangdonY. Shenooéd, "cannot présume that a pat- 
ent bas been issued to the party to whom such certificate was issued, or 
to any one to whom he may bave transferred it. * > * * If it never 
issued, it is obvions that the légal title remains in the United States, and, 
accordingto thô well-settled principles of the action of ejectment, the 
plaintifif cannot be entitled to recover in the action at law. To reçoive 
this évidence, and to give td it the efiect jof pro ving a légal title in the holder 
of such a jeceipt, becanse the statute of the state proposes to give to it 
suchan effeot, is to violate the principle asserted in BagndL v. Brodaick, 
13 Pet. 436, that it is for the United States to fix the dignity and char- 
acter of the évidences of titles Which issue from the government. And 
it is also in violation of the other principle settled by the cited décisions, 
that in the courts of the United States a recoyery in ejectment can be had 
alone upon the strict légal title, and that the courts of law do not enforce 
in that manner the équitable title evidenced by thèse certiûcates." To 
tiae same effect is Hooper v. Scheimer, 23 How. 235; Fmn v. Holme, 21 
How 482; and SAcw-èuni v. De Oordova, 24 How. 425, in which latter 
case the court said: 

"By a statute of Texas, 'ail certiâcates for hëad-rights, land scrip, bounty 
warrants, or àby other évidence ofrigtatto land recognized by the lawsof this 
gpvernment, whieh hâve beeR îloeated pr surveyed, shall be deemed and held 
as 8u£9cient title; to authçrize th«gmaintenance of actions pf ejectment, trespass, 
or any other légal remedy given ,by law.' Hart. Dig, art. 3230. The testi- 
mony adducèàby the plaintiffj it would seem, would hâve authorized a suit 
In the courts of Texas, where rights, whether légal or équitable, are disposée 
of in the same snit. But this court has established, after full considération, 
that in the courts pf the Uuit«i States suits for the recovery of land can only 
be maintained uppn a légal title. It is not conte^ded in this case that the 
plaintifE bas more than an iucipiépt equity. This question was so f ully consid- 
ered by the court in Fenn v. Holme, 21 How. 481, that a further discussion 
is unnecessary. " 

. , In vievif of thèse décisions, it seems to me clear that there must be 
judgment, for défendant, reg^rdless of the points ipade bycounsel in the 
case. I^ is proper to add th^t, in the case of Smilh v. Mitchell, 32 Fed. 
fBep; 680, the point no^r considered and determined waa not biought to 
the attention of the court. JodgmeQt for défendant. 



BAWITZBB r. WVA.TX. 287- 

Rawitzeb et <rf. t). Wyatt rf oL 

CONNOR V. SaMB. 
(CircMit Cowrt, S. D. CaW/omto. Aprll 14, 1880.) 

PwâBnîB—Ai'swEB— Limited Paktnership. 

Ke V. St. N. Y. pt. 2, o. 4, tit. 1 , § 7, npon the formation of Umited partnersMps, i»- 
qulres that an afBdavit of one or more gênerai partners shall be flled wlth the original 
certificate, stating that the sum therein speoified to hare been contrlbuted by the 
spécial partner was aotually and in good fàith paid in caàb. Meld that, on a 
suit to charge a spécial as a gênerai partner, an an s wer wbich, instead of an arer- 
joent that such sum was paidj allèges that sucb affidavlt wasduly filed, is notde- . 
murrable, since tbe affidavii itsélf, if glven in évidence, would be prima faeit 
proof of sbch payment. 

At Law. On demurrer tô.the answer. 

BothchUd & Ach and Brunson,.Wilaon à; Lamme, for jphiniiSiL 

Dooner de Burddt, for défendants. 

Ross, J. In this case the plaintiflfs seek to charge the défendant New- 
hall as a gênerai partner in the firm of C. A. Wyatt & Ce., composed of 
the défendants Wyatt and Newhall, and heretofore existing and doing 
business in the statè of New York. To the complaint, Newhall has an- 
Bwered, and among other things sets up that he was a limited partner, 
only, in the firm, and that prior to the commencement of this action the 
business of the firm was suspended, and the firm practically dissolved, 
by the absconding of Wyattj that subséquently, and also prior to the 
bringing of this suit, défendant Newhall ,pbmmenced an action against 
Wyatt in the suprême court of the state of New York, in which action a 
receiver was duly appointed by the court of ail of the property and as- 
Bets of the firm, which receiver qualified, and took into his possession 
ail of its property and assets, which he still holds; that prior to the going 
intoeffect of Ihe copartnership, and to the commencement of business 
by the firm, the respective partners, under and pursuant to the pro- 
visions of the statutes of the state of New York providing for the for- 
mation of such limited partnerships, exeouted, acknowledged , and caused 
to be recorded and published, the certificate required by the statute; and 
that at the same time each of the partners filed his affidavit, in due form, 
setting forth that the amount specified in said certificate as contributed 
by the spécial partner was actually paid in in la wful money of the United 
States. : 

The point of the demurrer which has been filed to this défense is that 
the anéiwer should expressly allège that the contribution of the spécial^ 
partner was paid in, in cash, before the .certificate was filed. Un- 
doubtedly such payment must hâve been made before the protection 
afforded by the statute could attach to the spécial partner. But the 
question now is one of pleading, and the answer of the' défendant New- 
hall seemstp me to comply with the requirements of the rule aa stated 
in Bâtes' Law of Limited Partuership at section 199:, and in the cases 
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cîted by hîm in support of the text. It was held by the court in tùe 
case oî Bank v. Goul(fi, ôHiU, 315, that, the affidavit being a necessary 
part of the machinery for forming a limited partnership, it was properly 
given in évidence, along with the certificate and other papers, for the 
purpose of showing that the requirements of the statute had been com- 
plied with, and that, where the paperj are regular and suffioient in form, 
they make out a prima fade case for the défendant that tlie partnership 
was fl,, limited one, and throws the burden upon the plaintifFs of showing 
that something was wrong before tiiey could charge the défendant as a 
gênerai partner. If the affidavit is sufficient proof in the fîrst instance 
of the fact of payment, it would seem to foUow that- the allégation of the 
makitig of such affidavit is sufficient; for it cannot bethat it is necessary 
to allège a stronger case than it is necessary to prove. The démarrer is 
overruled. A similar order will be entered in the case of Connor v. 
Wyatt and NewhaM, which was submitted at the same time as the présent 
case, and in which the same point arises. 



McKaig ». Northern Pac. R. Co. 
(Oireuit Court, D. Minnesota. September, 1889.) 

FELLoW-SEBVANTS — FIKEMAN AND TELEGHAPH QPERATOE. 

A leiegraph operator employed by a railroad oompany to give information in re- 
gard to the location of trains on tbe road, and to communicate to the operators on 
the trains instructions for running them, reoelved by him f roûi the train dispatoher, 
is » fellow-servant of the ûremen on suoh trains. 

At Law. Motion by défendant to instruct the jury to find a verdict 
for défendant. 

The iàcts in this case are as follows: On November 3, 1886, at 11:15 
p. M. , there was a collision between an east and a west bound freight 
train of the défendant, at Tower City, Dak., seven-eighths of a mile east 
of Tower City station, whereby the plaintiff, a fireman on the west-bound 
train, waa injured, and this action is brought recover damages for such 
injuries. The two trains at the time of the collision^ and for some time 
prior thereto, had been running on télégraphie orders emanating from 
the train dispatcher at Jamestown, to the local operator at Tower City, 
which method of running said trains had become necessary from the fact 
that the east-bound train was a spécial, and was also continually losing 
time, and the west-bound train was some hours behind time. The sta- 
tions along defendant's line^ as far as are material in this case, are, com- 
mehcing at. the east, Casselton, Bufialo, Tower City, Valley City, and 
Jamestown. When the east-bound train wa^ at Valley City, the west- 
bound ' train was at Casselton, and the train dispatcher at Jamestown, 
while thèse trains were at thèse respective stations, telegraphed orders, 
which were duly delivered to the trainmen of each train, to meet each 
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other at BufFalo, and after the delivery of this order to the engineer and 
conductor of the respeclive trains each train started on its journey. The 
east-bound train, however, lost so much time in getting up a heavy grade 
just east of Valley City that it became uecessary to change the meeting 
point, and place it further west than Buffalo. The orders of the Com- 
pany regulating the movements of trains by télégraphie orders are as 
folio ws: 

"The gênerai rule to be observed in moving freight trains against each other 
is to obtain the understanding of the conductor and engineer of the train hav- 
ing the right to the road before running any train against them. If, how- 
ever, the conditions are favorable for holding freight trains through the oper- 
ator, and serious délaya can be avoided thereby, dispatcher can dépend upon 
the signature of the operator, green signais, and torpCdoes, to hold such rul- 
ing train for orders at any telegraph station other than the meeting point, and, 
in extrême cases, trains can be held for each other at the meeting points by 
putting out red signais and torpedoes 1,000 feet in both directions from the 
telegraph office in addition to the green signal and torpedoes at the telegraph 
office. When there is no telegraph office at the meeting point, the red signal 
and torpedoes must be used for holding at the telegraph office distant from the 
meeting point. " 

The train dispatcher at Jamestown telegraphed the operator at Tower 
City to put out the signais required by the rules to flag and hold the 
east-bound train for orders, and shortly afterwards said operator tele- 
graphed back to the train dispatcher that the signais were out. The 
train dispatcher then issued the order changing the meeting place of the 
trains from Buffalo to Tower City. This order was delivered to the con- 
ductor and engineer of the plaintiflf's train when it reached Buffalo, and 
thereupon that train proceeded from Buffalo, expecting to meét the east- 
bound train at Tower City. Orders were also sent to the operator at 
Tower City to be delivered to the conductor and engineer of the east- 
bound train when it reached that point. The east-bound train, however, 
ran through Tower City without stopping, and collided with the plain- 
tiff's train, seven-eighths of a mile east of Tower City. The négligence 
charged is that the telegraph operator at Tower City failed to and neg- 
lected to put out the signais, as required by the rules of the Company, 
in order to stop said east-bound train, and that the company therefore 
is liable. 

G. I). & T. D. O'Brien, for plaintifif. 

J. C. BvMitt, Jr., for défendant. 

Nemon, J. In this case I am constrained, from my view of the law, 
to say that the motion made by defendant's counsel must be granted. 
To entitle the plaintiff to recover under any circumstances, it is neces- 
sary for him to show that the injury which he sustained was in consé- 
quence of the négligence of the défendant. The collision was due to the 
négligence of somebody. If it was the négligence of the engineer of the 
east-bound train, owing to the fact that he was running too fast, so that 
he could not stop, or he failed to see any signais if any were put, out, 
plaintiff cannot recover, because he was a fellow-servant and co-employe 
v.42F.no.6— 19 
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under the same eniplôyer, and the injury was due to thé négligence of a 
fellow-em ployé in thé saine employaient. 

But it is claimed on the part of the plaintiff that the accident was due 
to the failure ou the part of the operator to comply with the orders given 
him by the train dispatcher, and that his négligence was the négligence of 
the défendant; or, atléast, that the défendant was liable for any injury thaï 
was occasioned by a failure on the part of the operator to fulfill his duty. 
Now, the rule is well sëttled that any injury occurring to afellow-servant, 
through the négligence Ofanother servant engaged in the same common em- 
ployineht, exempts the master from ail liability. The best définition I 
liad of a "fellow-servant" is in McAndrews v. Bums, 39 N. J. Law, 117. 
A "coramon employment" is defined to be "a service of such a kind that 
in the exercise of ordinary sagacity ail engaged in it may be able to fore- 
see, when accepting it, that through the négligence of a fellow-servant it 
may prôbably expose them to injury." Thatis a clear and distinct défi- 
nition. Thë definitioh given aud recognized by courts for a long time 
was th»^ ail persons employed by the same employer or master en- 
gagea in a common enterprise are fellow-servants, and that any act of 
négligence done by one of them would exempt the master. . One of the 
limitations to that rule recognized by the courts is that where an em- 
ployé ià placëd in charge of the entire opération or of a separate départ- 
ment, éithér in regard to thé entire work or a separate department, with 
full control of the same, hé is a représentative of the inaSter, a vice-prin- 
cipal, àlid for his acts the employer is responsible. As far as railroads 
are coiieernéd, an example is a gênerai superintendent; be represents 
the Company. So a road-raaster, a foreman in chargé of machine- 
shops, persons having éither entire control of the work and; management 
of it or dèpiartiilents, and heads of departments. Another limitation is 
that whereverah employer, instead of discharging anabsolute duty which 
he owes to the' employé himself, intrusts it to another agent or employé, 
such agent or employé is not a fellow-servant, within the nieaning of the 
rule of liability for négligence. As an instance of that, the obligation 
exists that suitable machinery shall be furnished to the employé, and a 
safe place for thë employé to work in. That is an absolute obligation on 
the part 6f thei employer. If he does not do it himself, but intrusts it to 
an agent or another employé, and that agent or employé is guilty of neg- ' 
ligencein not furnishing suitable machinery, or innotfurhi'shingaproper 
place for the employé to work in, he represeUts the employer, and a fail- 
ure of duty on his part, or want of care on his part, renders the employer 
responsible for his négligence. Another limitation hàs beeh recognized 
bycourts of high authority, and that là Where two employés, sérnng the 
sam« employer, are ehgà^ëd in différent classes of work, they are not re- 
garded as fellow-servants 6r fellow employés. Judge Miller decided a 
^ise (_Gdrrahy V. BaÛr'âaâ: Oo., 25 Fed. Rep. 258) where a laborer was' 
employed in distribùting rails alohg a track to be used in replacing the' 
old rails. Thë person managing a switch-engine in the neighbôrhood, 
in the samé yardj'transferring cars in one part of the yard to another, by 
bis négligence injured the laborer, who was distributing thèse raih in 
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ponnectiôQ \vith other laborers under a foreman or bosa, and the court 
held thatj iiiasmuch as the person managing the switch-engine was not 
transferring cars which were ioaded with rails to be used by the laborer 
in distributing them along the track, he was not a fellow-employe or co- 
employe with the laborer, and the company Was liable for his négligence. 

It is clairûcd that in the Ross Case, as it is called, (8 Fed. Rep. 644,) 
which went to the United States suprenie court from this court, (5 S.up. 
et. Rep. 1,84,) it was held that the fact that one man was subordinaté to 
another, and under his control, made the master responsible for the ac- 
tions of the person so in authority or control. 

I do not think that the suprême court of the United States laid down 
any such doctrine, and that is the opinioij of the présent circuit judge of 
this circuit, Judge Bkewer, and he bas declined to recognize it in this 
circuit court. See Howard v. RaUroad Co., 26 Fed. Rep. 837. 

In the Ross Case, Judge Fikld's opinion was confined exclusively to 
the case in hand,^ — the négligence of the conductor; and while he re- 
viewed the authorities in regard to the question of fellow-servant, and 
defined the limitations to the gênerai rule which existed, it cannot be 
said that the court intended, and I think it expressly says that they did 
not intend, to décide any further than that décision goes; and that is, 
that the conductor was the représentative of the railroad company in the 
inanâgèment and control of that train. 

In this case if is claimed that the act which the telegraph operator at 
Tower City was to perform was an act which the employer, under his 
obligation to the employé, was required to perform; that it was his act; 
and that the telegraph operator, in the discharge of his duty in perform- 
ing that act, represented the company; and that an omission on his part 
to perform that act was the omission of the railroad company. I do not 
think this case cornes within that limitation. The telegraph dispatcher 
of that department at Jamestown undoubtedly represented the company, 
and if he had been guilty of any négligence the company could be held 
responsible. But he was guilty of no négligence. He telegraphed to 
this operator, and received an answer back that everything required to 
be donc in order to stop the east-bound train had been done, so that the 
négligence would be the négligence of the telegraph operator. Is the tel- 
egraph operator a fellow-employe with the fireman who was injured on 
the west-bound train? It is well known, under the rules of the company, 
that the purpose of his employment was to give information with regard 
to the location of trains upon the road, and also to communicate any 
instructions to the operators of thèse trains how to run, and when and 
where to stop and start, so that, as far as the operators of thèse trains 
were concemed, he was connected with the opération of them. He was 
instructed by the train dispatcher to take steps to inform the persons 
■ operating the west-bound train to stop and meet the east-bound train at 
Tower City. 

The engiheers and firemen of the east and west bound trains were in 
the same common employment, having the same object in view, and so 
was the tel^raph operator at Tower City, who, under his duty and the 
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orders which were sent to him, was required to communîcate information 
to the engineer of the east-bound train how to run and what to do. He was 
a co-employe with them in the same common employaient — common 
service — of operating both trains at that time, and, within the définition 
of who are "fellow-servants" and who are "co-employes," I think he cornes 
within that rule. So that, as the ca^e now stands, even if the jury should 
find sutficient évidence tending to show that the telegraph operator failed 
in his duty, a,lthough he states that he had performed it, yet, under the 
rule of law as I hâve announced it, the plaintifif cannot recover. The 
négligence of the telegraph operator was not the négligence of the railroad 
Company. 

The motion must be granted. Ordered accordingly. 



United States v. Windmui.leb ef d. 

(Circuit Court, S. D. New York. AprU 89, 1890.) 

CtrSTOMS DUTIES— "WOOD AND WOODEN WaKBS"— GtJK BlOCKS. 

Under Act Cong. March 3, 1883, presoribing rates of duty on wood and wooden 
wares, gua blocks, which are not "rough-hewn or sawed only," but are planed on 
two sides, are subjeot to an ad valorem duty of 35 per cent. 

At Law. On writ of error from district court. 
Edward Mitchdl, for the United States. 
Hariley de Colenian, for défendants in error. 

Wallace, J. The provisions of Schedule D of the tariff act of March 
3, 1883, in prescribing rates of duty to be collected upon wood and 
wooden wares, make a plain discrimination between articles that are 
hewn and sawed, or sawed only, and those that are planed on one or 
both sides. Unless gun blocks are "rough-hewn or sawed only," they 
fall within the classification of "manufactures of wood not specifically 
enumerated or provided for," and are subject to an ad valorem duty of 35 
per centum. The gun blocks imported by the défendants in error were 
made from planks first sawed to get the proper thickness of lumber, and 
then passed under a planing-machine, after which they were eut from 
the planks in the form of the design marked out in pencil on the planed 
surfaces of thé planks. Thus, when imported, they were planed on both 
sides, and were a manufactured article in a crude form. The court below 
erred in instructing the jury to find a verdict for the défendants. Such 
an instruction could only bave been warranted by évidence showing that 
the gun blocks were rough-hewn or sawed only, and the testimony was 
ail the other way. The judgment is reversed, and the case remanded to 
the district court for a new trialj costs of this court to be paid by the dé- 
fendants in error. 
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Electric Gas-Liqhting Co. et al. v. Fdller et aL 
{CîrcwU Court, D. MassachuseUs. May 2, 1890.) 

Patents— NovKLTT— Electric Gas-Lighting Appaeatus. 

In patents No. 235,071, to Henry F. Packard, and No. 233,304, to Frank V. Sanford, 
for Improvements in electric gas-lighting apparatus, the claims consisted of a corn- 
bination of a gas-burner, a fixed électrode, a ratohet, a pawl, a spring, a lever piv- 
oted loosely on the stem of a stop-cock, and having. two arms, to one of which was 
attached an elastic contact point, and stop-pin; the combination being so arrangea 
as to open and close the gas passage to the tip at each alternate movement of the 
lever, and, conjointly wlth such openlng, to ignite the gas by an electric spark, 
generated by such movement, — devices which should, without actuating the gas- 
cock, repeat the electric spark by the return movement of the openlng devices to 
their normal position for further use. Held that, though some parts of the me- 
chanism were old, the combination was new and useful, and the invention was 
patentable. 

In Equity. 

Caustm Érmvne, Walter D. Edmonds, and Edward P. Paysan, for com- 
plainants. 

lÀvervwre, Fish & Richardson, for défendants. 

CoLT, J. This is a bill in equity , brought for the infringement of letters 
patent No. 225,071, granted to Henry F. Packard, and No. 232,304, 
granted to Frank V. Sanford, for improvements in electric gas-lighting 
apparatus. The patents relate to that form of electric gas-lighting where 
the burner is operated by hand, and which does away with the use of 
matches. Packard says in his spécification: 

"My invention consists in certain novel devices, hereinafter f ully described, 
by means of which the gas is turned on by pressing or puUing down and then 
releasing a lever Btted loosely to the stem of the cock, and thereby causing a 
vibrating arm to sweep past the tip of the burner; also, in the combination, 
with the said devices, of an electric contact-point fixed upon the end of the 
said vibrating arm, and of a fixed électrode located in close proxlmity totbe 
orifice frora which the gas issues, one of the said électrodes being insulated 
from the burner, and which, by the action of the said devices, are caused to 
make and break contact when the gas is turned on, tliereby producing an elec- 
tric spark and igniting the gas." 

The claims relied upon are the third and fourth, which are as foUows: 
"3. In combination with a gas-burner, A, and a fixed électrode, n, the 
ratchet, D, pawl, h, spring, F, lever, E, pivoted loosely upon the stem of the 
cock and having two arms, /and g, to the latter of which is attached an elas- 
tic contact-point, and stop-pin, k, as and for the purposes set forth. 

"4. In an electric gas-lighting apparatus, in combination with devices con- 
structed and arrangea to open and close the gas-passage to the tip at each al- 
ternate movement thereof, and, conjointly with such openingto ignite the gas 
by an electric Spark generated by such movement, devices whicli shall, without 
actuating the gas-cock, repeat the electrical spark by the return movement of 
the opening devices to their normal position for further use, substantially as 
described and shown." 

The Sanford device is substantially like the Packard, with the additioû 
of a chain which is attached to the arm of the lever. By pulling thô 
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chain with the hand, the burner is operated. The apparatus covering both 
of the pate^nt^ is called the "Packard-Sanford Burner," and it appears 
to bave beefî tîie first burner of tlîis class whicb obtained àny large de- 
gree of commercial success. The defençe mainly relied upon is that there 
was no inventidn in what Packard did; in view of the state of the art at 
the time. It is not denied by the complainants that every élément cov- 
ered by thte^claims of the Packard patent may hâve been old, but it is 
èaid that ï'^ey were never so combined before, and that the resuit is a 
great improvement over ail prior devices of this class. The complainants 
însist thàt it is \>y taking one élément frbm one prior patent, and another 
élément fromanother, that the défendants seek to destroy this patent; 
ii|fad, in aûswer to this position, thej^ cite the reasoning of the suprême 
court in Parks v. Booth, 102 U. S. 96, where, in stating the rule as to 
anticipation of a patented combinationj the court says : 

"Where the thing patented is an entirety, consisting of a separate device 
or of a single combination of old éléments incapable of division or separate 
u.^e, ,tbe irespondent cannot make good thedefence in question by proving that 
âpartof theentire invention is fotmd in one prior patent, printed publication, 
or machine, and another part in another, and so on indeflnitely, and from the 
whole or any given nuraber expect the court to détermine the issue of novelty 
adversely to the eomplainant. " 

' ' ïh'e icohstituents of the Packard gas-burner are a fixed électrode; a 
stop-cdck \Vith one way or several ways; a ratchet rigidly secured, so as 
fc HnoV^e with the stem of the cock, and having four teeth for a one- 
way Stbp-cock, and a proportionably increased number of teeth accord- 
iidg to the number of ways through the cock; an angle-lever fitted loosely 
upon the stem of the cock, one of its arms for operating by hand, and 
the other extended so as to carry an electric contact .point against and 
"past the électrode fixed at the burner tip when the first arm is depressed; 
a pawl attached to the lever to engage with the ratchet; a spring to re- 
tract the lever when released after being depressed; and a stop-pin to 
limit the movement of the lever. To light the gas, it is necessary to 
pull dowri the lever-arm Once, whereby the pawl engages with and turns 
the ratchet, which opens the valve, and admits the gas through the orifice, 
while thé other lever-arm sweeps past the contact point across the fixed 
électrode, making and breaking the circuit, and thereby producing an ig- 
niting spark. Upon rëleasing the arm, the spring will return the lever 
to its position, making another spark on its return, and, the pawl not 
engaging with the ratchet on its return, the gas will be left burning. To 
extinguish the gas, a single pull wilL revolve the plug so as to close the 
cock, and: the spring will return the lever to its position. No one of 
the prior devices referred to by the défendants discloses the combination 
of elétoents embracedih the Packard patent. Those devices, at most, 
contained buta partof the Packard mechanism; and, if practically oper- 
.ative, tbey seem to ha,ve; been of doubtful utility. To hâve constructed 
tïie Packard apparatus, and so make a practical and useful burner, I 
think showed invention. The Smith patent, No. 20,305, shows a 
ratchet wheel fixed to a gas-cock, a lever moving freely on thegas-cock. 
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a pawl which engages the ratchet, and an arm carried by the lever to the 
tip of the burner; but it does not show that the teeth of the ratchet are 
proportioned to the ways through the cock. Nor is the curved magnet 
of Smith, pivoted at its center and carrying a rod, the two-armed lever 
of Packard. The Smith arm is not carried past, but only up to the 
burner tip, and, from ail that appears, must be moved forward several 
times to turn on or ofif the gas. There are also other différences between 
the two devices. The Tirrell patent, No. 232,661, bears a doser gên- 
erai appearance to the Packard apparatus. The date of the Tirrell pat- 
ent is subséquent to the Packard, but it appears that the Tirrell inven- 
tion was prior in point of time. Butin the Tirrell patent there is miss- 
ing the ratchet, the pawl, the spring, and the stop of Packard. It issaid 
that ail Packard did was to apply the ratchet and pawl, which were old, 
to the Tirrell structure, and that this was not invention. But he did 
something more than this. We must take the combinations in their 
entirety; and, so viewed, I do not think the Tirrell invention destroys 
the Packard patent. It is clear that the Packard device is a great im- 
provement over Tirrell's, and that the combination of éléments employed 
is différent. For the same reason, and without entering into the spécifie 
distinctions between the two structures, the Heyl patent, No. 58,943, 
does not anticipate Packard. I find in none of the prior devices thé 
combinations referred to in the third and fourth claims of the Packard, 
patent j and, recognizing the prior state of the art, I think it called foir 
the exercise of the inventive faculty, as distinguished from mère me- 
chanical skill, to produce the Packard burner. Upon the question of in- 
fringement I bave no doubt. Decree for complainants. 



Standard On, Co. v. Southern Pac. Co. d d, 
{Circuit Court, N. D. Califomia, Maroh 81, 1890.) 

1. Patbnts roB Inventions— Patbntabilitt — Aoorboation— -Iupbotbubki! m Oxu 
Cabs. 

Letters patent No. 216,506, granted to M. Campbell Brown on June 17, 1879, for an 
improvement in cil-cars, consiating in the division of the car-space into two or 
more compartments, each end eompartment 6ontaining an oil-tank, the partitions 
between ail the compartments beingremovable, and readily adjustable, are not void 
as belng a mère aggregation of devices, since they obviate the neoessity of haul- 
ing back empty tank-cars, thereby oheapening transportation. ' 

a. Samb — Action fok Infbinoement— Praotioe. 

Where the question of the validity of a patent is doubtf ul, a demurrer to a blll for 
its infringement will be overrtiled, and the question reserred for turther considère 
atlon ou final hearing. 

In Èquity. On demurrer to bill. " 

This suit was brought by the Standard Oil Company àgainst ^he South- 
ern Pacific Company and Whittier, FuUer & Co., to restrain the infringe- 
ment of letters patent No. 216,606, issued to M. Canipbell Browii oti 
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June 17, 1889, for an improvement in oil-cars. In the spécification it 
■was said: 

l'My invention relates to cars, and especially to that class of cars designed 
for transportiiig merchandise and oil or other liquids; and it consiats in the 
parts and corabination o£ parts hereinafter described and claimed, whereby 
oil 6r other liquids may be safely transported in the sarae car with miscellane- 
ous merchandise. Thé object, as briefly above stated, of my device is to pro- 
duce an improved form of car for the transportation of olls and liquids in 
bullj, which shall also be adapted for the transportation of ordinary merclian- 
dise on roadswhere a load of oil or liquid cannot beobtained on return trip, 
thus obviatinjf the necessity of hauling empty tank-cars over long distances, 
as is now commonly done; and to this end the construction of the ordinary 
freîght-car is modifled as foUows: ïhecar-space is dlvided into two or more 
compartments, but for the purpose of the présent spécification, we wlU sup- 
pose it to be divided into three. The central corapartment would embrace 
about two-thirds of the entire length of the car, and is designed and adapted 
for ordinary storage, and for this purpose may be constructed in any proper 
manner. The two end compartments occupy each about one-sixth of tlie en- 
tire length of the car, are located in the ends thereof over the trucks, and are 
designed and constructed to contain metallic tanks, which tanks are adapted 
for safely containing and transporting oil or other liquid." 

It furtiier appeared from tlie spécification tliat partitions were pro- 
vided between tiie compartments, extending from floor to roof, whicli 
wére maîde removable and readily adjustable: tiiat the floor of the cen- 
tral compartment was made level, while that of each end compartment 
was made slanting so as to afford reliable drainage: that the bottoms of 
the cil-tanks were made inclining, so as to fit on the bottoms of their 
compartments, and from the lowest point of each was a discharge-pipe: 
a filling-in opening was pirovided at the highest point on the top of the 
tank, which was also made on an incline, and this opening was made to 
register with an opening in the car- top. The claim of the patent was as 
folio ws: 

"A car subdivided into two or more compartments, each end compartment 
containing an oil-tank. said tank constructed with an inclined or self-drain- 
ing bottom and resting iipon a floor forraed in eounterpart thereto, said tank 
also having a tapering or inclined top, with a fliling opening placed at or near 
its highest point and in line with a fliling opening in the car-top, and there 
being a removable partition separating said tank from the next adjacent com- 
partment, ail combined substantially as set forth." 

Langhiome de Miller and Pilkbury & Blanding, for complainant. 
Fh-anh Shay, for défendant Southern Pacific Co. 
John L, Baone, for défendants Whittier, Fuller & Co. 
Before Sawyer, Circuit Judge. 

Sawyer, J., (prally.) 1 hâve looked over the question in this case. 
The main proposition raised on demurrer is, whether this paient pré- 
sents a case of a mère aggregation of devices instead of a combination, 
which would produce somé common resuit. It lies very nearly on the 
border line under the varions rulings of the suprême court. I am not 
prepared to say that there is not something more than an aggregation, 
at ail events upon demurrer. It is true that the carrying of oil one way 
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does not co-operate directly with the performance of carrj'ing merchan- 
dise the other way. But do not the two co-operate directly in the per- 
formance of carrying merchandise both ways? Do not the two co-op- 
erate to produce a common resuit, that is a réduction of the cost of the 
transportation of oils by successive acts performed in différent parts of 
the service? The resuit attained is a carriage at a much less cost. It 
saves the dead loss of hauling empty cars one way. In many combina- 
tions, each single opération by itself is not affected by the foUowing or 
subséquent opérations, but they ail constitute one continuons opération 
and end in a common resuit. Is not that the nature of this case? One 
way oils are carried by thèse compartment cars, arranged expressly for 
the purpose of carrying oil, and then on the return voyage they carry 
other merchandise, in the intermediate compartmentâ combined with the 
others, instead of hauling back empty cars. Each carriage, considered 
by itself, is a separate performance, but what is the resuit? The resuit 
is a much cheaper transportation of the oil. Is not that a common re- 
suit? And does not each carriage, though performed by itself, co-oper- 
ate to produce that common resuit? As I said belore, it lies very nearly 
on the border liue of thèse cases which the suprême court hâve held to 
be a mère aggregation. In illustra ting that very point the suprême 
court in one case said, speaking of the effect of a watch-stem operating^ 
also, as a key to wind the watch, which performed the ofSce of holding 
and carrying the watch, and also. the ofiBce of winding the watch, in 
distinguishing this from aggregation, the court says: 

"The oflSce of the stem is to hold the watch or hang the chain to the watch; 
the office of the key is to wind it. When the stem is made the key, the joint 
duty of holding the chain and winding the watch is performed by thesame in- 
strument, a double effect is produced, or a double duty perfortned by the com- 
bined resuit. In thèse and numerous like cases the parts so co-operate in 
producing the final effect, sometimes simultaneously, soraetimes successively. 
The resuit eoines from the combined effect of the parts, not simply from the 
separate action of each, and is, tlierefore, patentable." 

Now, hère, with thèse cars— they carry oil one way, and carry mer^ 
chandise the other way. They are successive opérations, but they oper- 
ate to cheapen the transportation, and in this sensé does it not corne within 
the illustration of the watch-key? It saves the opération of hauling the 
empty car one way at an expense without any contributory compensa- 
tion. I am not prepared to say at présent on demurrer that the ar- 
rangement does not contribute to the common resuit of cheapening trans- 
portation and am not prepared to say that the arrangement is not pat- 
entable. I shall therefore overrule the demurrer, and reserve the ques- 
tion for further considération if counsel désire, when the testimony ail 
comes in, and I bave the full case before me. 

Mr. Boone. Does your honor take into considération the fact that the 
resuit was not new? 

The Court. Yes. I do not know but that it is new. If the resuit 
is the cheapening of transportation of oils, that resuit must be new. 
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How.can it ohe^pen if it does not do soroething whîch had not been done 
beipre? Eut, as I said before, I shàll reserve it for further considera- 
tioh. . If tjie same oil coula never hâve been carried before at so low a 
price,tlie resuit was, neçessarily new. I do not know but what the re- 
eult 18 new with référence to the transportation of oil. 

Mr:.Iiopne. I thinlf. uie patent itself says no, that it is not new. 

^7%e, Court. If it cheapens it must do something not done before. A 
coij^ti'ftjry, yiew would involve a contradiction of tefms. I shall at ail 
eyèQ^, oyeirule the demùrrer. Should counsel désire to further présent 
tlié, qu.estiqn, I will consider it on the further hearing. As I said before, 
it^fjS,y^ry near the, ÏÏne between an aggregation, and invention as illus- 
t^#te,d^^t)y' Ihe décisions of the suprême court, and it is not very easy to 
di^érf|iiAe on which side it falls. 
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(CircuttCowrt, S. D. New York. Aprll 28, 1890.) 



tttttrii'oMMf^ àt Patents— T'sBBut Damages— Prowis. ' ' 

!. .1 t'tBiév.!)St tf. B. 8 4921, whioh allowa & caurt of equlty to treble the reoovery of 

^, , damages lîormerly recoverable iij actions at law, in suits for tnfringementa oï pat- 

' entei aoés not auuiorize an iiicréase, in the recovery of proâts realtzed from the in- 

Iringement, since such profits wer« not fÊcoverable at law. S'ollowlng Campbell v. 

, ^ Jjomes, 6 Fed. Bep. 807. 

l';;lj|ï:|!iqi]ity. , , ;,; : . .'::■,.;..■,./. ., ,,: ^, .^,, /" ,' ^ 

.W)tM, MinÇt for compkinant.; , ,; ; •• 

«M» JT. .Bmicft, for défendant. .' 

'W^LAdE, J. The atattite (Rev. St. U. S. § 4921) dqes not confer 
authority upon a court ôf eqûity to treble a recoVery of profits decreed 
against the infringer of a patent, but ; distinctly discriminâtes between 
the profits* which are recoverable in a court of equity and the damages 
which wiere formerly recoverable in actions at law only, and confines the 
power of increasing the recovery to the latter. The point bas been ex- 
presaly ideoided in this court. Campb^v. James, 6 Fed. Eep. 807. 
Until jurisdiction was conferred upon the circuit courts by statute to de- 
cree damages in suits in equity, (Act of July 8, 1870, § 56,) they 
couldionlyidecree profits in such suits. EMmbeÂ, v. Pavement Co., 97 TJ. 
S.> JSSJ When such jurisdiction was conferred, the power was circum- 
'ècribedi :by explicit langoage to cases in which it could be exercised by 
courts of law in actions upon the case. Courts of law could award dam- 
ages, but not profits. Pocket Go. v. SickUs, 19 Wall. 611 ; Burdell v. Denig, 
J9^ ÏJ[,tP.^.16.- As tbe pomplainant hasnot recovered damages, he must 
be content with such ihdemnity for the violation of his rights as he will 
resçeijVç by ^ recpvery of the profits which the master has found were re- 
alisêdiPytlîe défendant, 
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The Peoceeds of The Gbatitxjde.' 

Bourdon v. The Peoceeds of The Gratitude and nine other cases. 

(Diatrict Court, S. D. New Torlt. April 25, 1890.) 

1. Maritime Libnb— Supplies — ^Vbssels Pltino in Habbob — Peioritt. 

Liens for supplies furnished to vessels making short trips about the hartor al- 
lowed their priority for 40 daya. 

2. Same — Daîiages pob Neglioent Towage — Priobitt. 

Liens for supplies, by the long-prevailing maritime law, take precedence of a lien 
for damage to cargo, on the same voyage, and Bimilarly to damage arising from 
négligent towage on the same voyage. 

In Admirai ty. 

The steam-tug Gratitude, belonging to this port, was libeled for sup- 
plies by the Communipaw Coal Company, and by the Hoboken Uoal 
Company, on August 26, 1889. She was arrested by the marshal on 
August 29th, and sold on the 3d of October, 1889. The net proceeds, 
after defraying the expenses of sale and the marshal's fées, were paid 
into the registvy of the court, amounting to $3,343.72. In ail, 10 libels 
were filed against the tug, or her proceeds. The claims, as allowed, 
amount to $4,171.95. Upon the libel of Bourdon there was found due 
$452.32, including costs. His claim was for damages incurred through 
the négligence of the tug in towing his vessel on August 28, 1889, two 
days after the first libels were filed. Two libels were for wages; the rest 
were for materials, repairs, supplies, and labor furnished to the tug. 
More than twp-thirds of the amounts of those items were over a year old* 

Carpenter (fclfosto, for li bêlant. 

jlZexaîicfer <fc48A) for lienors. 

Beown, J. The final reason given for the décision in the case oî The 
R. S. Carter, 38 Fed. Rep. 515, affirmed, 40 Fed. Rep. 331, a tug which 
made daily trips about this harbor, is that "the rule extends [qndulyj 
the duration of tlje liens of material-men," so as to destroy the security 
of the damage liens. There the supply liens amounted to $1,072. AU 
ayose on previous voyages or trips from nearly two to seven months h&- 
fore the trip on which the collision lien accrued, except the small suin of 
$26; and, if allowed priority, they would haveabsorbed the whole fuhd, 
and they were poâtponed to a lien for collision with an independent vessel 
on the tug's last voyage. The présent case is not like that, which was 
one of damage done ininvitum to an independent vessel. This is a case of 
damage arising by négligence under a voluntary contract of towage. 
Towage damage, as respects the lien for négligence, is like cargo damage. 
It is manifestly immaterial whether the case is onè of cargo takçnpn 
board, or towed ^ong-side, or on a hawser. The other reasons given for 
the décision in the case above cited hâve no application to liens for dam< 
âge to cargoes or to tows. The rank of a lien, moreover, does not dépend 

'Reported by Edward G. Benedict, Esq., of the New York bar. 
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on the form of pleading to enforce it. It is a part of its character and 
quality at its inception, and dépends on the facts out of which it arises. 
But the reason above quoted for shortening the duratkm of the priorities 
of supply liens as affecting the seçurity of ail damage liens arising on 
svisequent voyages or trips is a Sound one, and is applicable by analogy 
to this case, though a case of voluntary relation between the parties. 

The gênerai maritime law adjusts ail liens by the voyage. By this law, 
as applied every where and without exception since the ordinance of Louis 
XIV., more than two centuries ago, supply liens hâve been held to be 
superior in rank to liens for damage to cargo on the same voyage, where- 
ever such liens hâve been recognized at ail. By similitude they are 
therefore superior to towage damage. The anomalous law of England 
on the subject of liens bas little or no application. No damage liens 
are there recognized except for collision, and no lien in favor of material 
Qr supply men except by bottomry. The statements of récent English 
text-books, as to priorities, are not warranted by the English adjudica- 
tions, and are contrary to the universal continental authorities, and to 
the priorities of ail other maritime nations. The Young America, 30 
Fed. Rep. 794-800. 

,By the gênerai rule, however, the priority of liens continues only till 
the next voyage. The liens connected with every new voyage start with 
a prioritj' over ail former ones after the ship bas sailed, if there has pre- 
vionsly bééni opportunity to enforce them. A further continuance of the 
original priority of supply liens diminishes the seçurity of liens for 
damage to cargoes or to tows accruing on subséquent voyages. The prin- 
cipleof the décision first above cited requires, therefore, that the long con- 
tinuance of such priority beyond the voyage to the extent heretofore al- 
lowed since the case of TheJ. W. Tacher, 20 Fed. Rep. 129, decided in 
part with a view to harmonize with décisions in other districts, should be 
much reduced, so as not to violate the gênerai intent and provision of 
the maritime law as to the protection it is designed to afford to dam- 
a:ge claiins as they arise on successive voyages. If the gênerai maritime 
rule, however, were applied literally to the daily or hourly trips of har- 
bor tugs, treating such trips as voyages, liens on them would be prac- 
tically disàllowèd altogether, since business could not be carried on with 
dàily libeis. In harbor caSes, therefore, unless liens for supplies are to 
bel practically abolished altogether, the letter of the gênerai maritime rule 
cannot be foUowed, but its gênerai spirit and purpose only. This plainly 
ià to give the ship a short crédit, to enable her to earn her freight, to 
cbllect it, and pay her bills. The settled practice in this counlry has 
sùstained thèse liens in harbor cases for a time. In Th^ Frank G. Fow- 
ler, 17 Fed. Rep. 653, the priority for a damage lien on towage was 
continued for 19 days, during a period of daily voyages. But it is an 
attbmaly that a European steamer, which is hère but a short time, 
should shift thèse priorities with every voyage, i. e., every 5 or 6 weeks, 
whîle the original priority on a tug-bOat, which remains hère, and is 
amenable 1o process practically ail the time, should continue for as many 
monlhs or longer. 
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I think the time allowed for retaining priority in thèse hârbor cases 
may be justly reduced to 40 days. That will give the short crédit inci- 
dent to the usual rendering of monthly bills, and 10 days more for set- 
tlement, or libeling the boat in case of non-payment. It accords in 
Bome degree with the period of modem Atlantic voyages; it does not ex- 
ceed the time ordinarily enjoyed by the ship in the ante-steam period; 
and it is short enough not to imperil, as a rule, the security, or the par- 
tial security, afforded to damage claims, which the maritime law designs 
also to protect, though subordinately to contract liens on the same voy- 
age, according to the universal practice (except under peculiar circum- 
stances) of at least the last 200 years. The long extension of time here- 
tofore given bas led to evils and abuses hère, which observation satisfies 
me ought to be corrected by a nearer approach to the gênerai maritime 
rule; and the time limit of 40 days, after which such liens will be held 
to lose their priority as regards any liens arising on a subséquent voyage, 
or trip, will, I think, subserve ail that necessity and that encouragement 
of commerce for which maritime liens hâve been ereated, and for which 
they are preserved; and that time will not ordinarily or substantially 
préjudice damage liens, which are of a lower rank, beyond that inferi- 
ority which for centuries has been assigned to them as nm-benefidal 
liens. The time limit is, indeed, an arbitrary limit; and so is the sea- 
6on limit, or any other limit that can be adopted for harbor tugs consist- 
«ntly with the existence of such liens at ail for any practical use. Any 
other rule than the voyage rule must be arbitrary, and that rule would 
leave no practical security whatever. 

In the above cases there will be paid (1) seamen's wages; next, (2,) 
supply liens arising within 40 days before August 28, 1889, on which 
day the towage lien for damage accrued; next, (3,) the lien for damage 
in towing; next, (4,) the residue to be divided pro raia among the re- 
œaining claims for supplies. The costs are allowed with the claims. 



The Eneegy. 

{Circuit Court, D. Massachusetts. Aprfl. 28, 1890.) , 

Collision— MnTUAL Fault. 

Between 8 and 9 o'clook on a foggy night the schoouer M. and the brig B. coU*ded 
on an exposed and f requented part of the océan, sinking the M. Neither vessel had 
a proper fog-horn sounded by mechanical means. The wlnd was southerly, and 
the MI was sailing close-hauled ou the starboard tack, S. S. E. The E. was sailiug 
on the port tack, N. N. W., six knots an hour. No horn was heard on the M., but 
on the E. a horn was heard just as the green light of the M. showed on the star- 
board bow, and the wheel was starboarded. The M., though having the right of 
way, luffed across the bows of the E. On the M. the skipper and mne men were 
below; the only men on deck being the man at the wheel, who had had but Uttle 
expérience, and the lookout, who also bad charge of the navigation and tho duty of 
sounding the bom. Helâ, that the damages should be divided. 

In Admiralty 
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MedenôliDodge, for Wôelant. 
C. T. i?«sSêH, Jr., forclaimant. 

NELSON, J. This collision between the fishing schooner Monmouth, 
of GloUcester, and the British brîg Energy, occurred about 10 miles to 
the eastward of Highland light, between 8 and 9 o'clock on the evening 
of July 30, 1887, in a thick fog. The wind was south-westerly. The 
Monmouth, bound otit on a fishing trip to George's banks, was sailing 
close-hauled on the starboard tack, and steering S. S. E. The Energy 
was on a voyage from Porto Rico to Boston, with a cargo of molasses. 
She was sàiling on the port tack, ■with the wind abaft the beam, and was 
heading N. N. W., directly opposite to the course of the Monmouth. 
On the Energy, the Sound of a fog-horn being heard ahead, and imme- 
diately iaftef the green light of the Monmouth showing on the starboard 
or lee bbw, the wheel was starboarded to pass on the starboard side. 
Had the Monmouth held to her course, as she oUght to hâve done, hav- 
ing the right bf way, they would hâve gone cleaf . But, instead of keep- 
ing her course, she luffed across the bows of the Energy, and hence the 
collision. The Monmouth filled and sunk immediately, her men escap- 
ing on board the Energy. The Energy also sufTered some injury. 

There was ati attempt made on the part of the Monmouth to prove 
that shewasi to the wipdward of the Energy, and that it was the latter's 
luff, and not hêr own,that wasthe eàUse of the accident. The man on the 
loôkout deposed that the fiïst he knew of the approach of the Energy 
was seeing both her iights over the poi't or lee bôw. Upon this point I 
hâve hô hésitation in deciding in favor of the Eûergy. The only men 
ofl dêck on the Monmouth were the lOokout and the man at the wheel, 
the lattera seaman of little expérience. The former, in addition to hia 
duties as Ittokout, had the Sole chaire of the navigation of the schooner, 
andhàîdi besideë the duty of sounding the fog-horn. The skipper and 
nine other men were below. This was virtually leaving the vessel with- 
out any lookout, and was of.itselfba.d navigation, and sufficient to con- 
demn the Monmouth. On the Energy the mate's watch was on deck, 
consisting of the first mate, a man at the wheel, and another on lookout. 
The màster was also on deck^i: Allappeai* to hâve been alert, and the 
master, mate, and lookout were in positions to observe the approach of 
the Monmouth àhd< her bfearing. Theif téstimony that 'the Monmouth 
was to the leeward of the Energy is much more crédible than that of the 
lookfl!9t,of: the Monmouth, who déposes that she was to the windward. 
! It was provèd with sufficient certainty that the speed of the Energy 
wi^' ûiat .modérate. She was sailing with the wind between two and 
ihree points abaft the beam. • The wind was a good moderate breeze, 
a|id.'the'seâ snJ,qolh. She had allsail set. Her master déposes that she 
wasgoing ûve or gix knots. I thînk her speed may be safely taken as 
epçaftih^ng iii, j^ëlPSlMof six kçotç'. This would not be moderate speed 
in the case of a-èteaih'-shïpjvin «n«xposéd ànd frequented part of the 
océan, in a thick fog, and I see no reason why it should be in the case 
of a sailing ship. 
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. . .Both yessels were without an efficient fog-horn, sounded |)y a bellows 
br other mechanical meàns, as réquîre(J by the international sailing régu- 
lations. I decided in the récent case of The Oatcdonia, (not reported,) 
and ialso in two other cases, that neglecting to hâve on board the régula- 
tion fog-horn was a fault in à sailing ship in a collision in a fog, unless 
it wàs shown with certainty that the omission could not hâve contributed 
to cause the collision. No such proof is furnished hère. Both vessels 
sounded a common fog-horn, blown by the breath; but the fog-horn of 
the Energy was not héard at âll on the Monraouth, and that of thp Mon- 
mouth was not heard on the Energy until just the moment the Mon- 
môuth came in sight. It was plàinly the duty of the Monmonth, hav- 
ing the right of way, to give notice of her présence to vessels approach- 
ing from the southward, by thé meàns prescribed by the sailing rules. 
It tvàâ argùed for the Energy that, as fihe was bound,to keep out of the 
way of the Mônmbùth, and the làtter hàd ohly to keep her c6Ûrèè,'6he 
should be excused for the omission. But I am bound to conclude that 
a régulation horn can be heard further otf than a common horn, and 
that, if the lookout on the Monmouth had been sooner made aware of 
the approach of the Energj^, be wo\ild ,no1^ in bis fright and confusion, 
hâve luffed across her bows. The Energy should bave shortened sail. 
The Energy is condemned; for inot going "at aVmoderate speed, and for 
not carrying the régulation fog-horn. The Monmouth was in fault, not 
only for being withoat the* régulation fôg-hôrhîî but also for changing 
her course, and for not having a compétent lookout. Decree for the 
libelants, damage^ tô'^béïîivïdéd. 86 brllefed. 



■ '.',::■'. :'"The Maike.' ... 
.. ., yjçN Wtà et d. v.TàB MAim a d. , ^^ 

(District Court, E. D.New York. May 10, 1890.) 

COLLISIOÎÎ— BeTTÏEBN STBAMBBfe-HOVBBTlKINB VbSSBI/— EVIBBÎÎOB. ' 

A coUisioi; occurred betweeo tbe tug-boat B. H. aad the f erry-boat H. ix^ the East 
river. Biith yessels had beea lylng bows ùp-stream,— the tug-bôat further up than 
the f erry-boat, The question in the case 'vyaa whethec thé collision was causéd by 
the ferry-boàt moying lip against the tug, or by the tug bâcking down upon the 
f erry-boat. Held, that the wpight of évidence showed the collision to hâve been 
';. 'càused'by the backiag of the tug against the ferry-boat, and the tug's Ubel te recover 
: hçr damages was therefore dismissed. • . , ,; 

In Admiralty. Action to recover damages for collision. , 
Car*penter& Mosher, ior\ïbela,nts. 
WikoXfÂdams & Macklin, for cl&imants. 

BENÎEDiciT, J. Thià is an action fo recpver of the steam fçrry-boat 
Maine for damages receîved by the tug-boat Edwin Hawley in a coUieion 
which hâppened on the bcca:sion of the naval display at the centennial 

•Beported by Edwar^ 0.Bpne4(st,B8q., of the New York bar. . 
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exhibition of 1889. The two boats were lying near the foot of Wall 
Street, between the steamer Despatch, which had the Président and his 
Cabinet on board, and the New York shore, waiting to see the disembar- 
kation Of the Président from the Despatch. The tug-boat was lying fur- 
ther up the river than the ferry-boat; both vessels lying bows up the 
river. The case turns upon the question whether the collision was caused 
by the ferry-boat moving up the river against the stern of the tug, lying 
still ahead of her, or by the tug backing down upon the bow of the 
Maine, lying still astern of her. Upon this question a great number of 
witnesaes hâve been called by each sidè, — some 27 in ail, I believe; and 
I cannot doubt that the clear weight of the évidence is in favor of the 
position taken by the ferry-boat, that the collision was caused by the 
backing down of the tug upon the Maine, and not by the Maine's mov- 
ing up against the tug. Let the libel be dismissed, with costs. 



The Laqonda.* 
The James A. Garfield. 
. McCaldin V. The Laqonda. 

Mathisen' V. The James A. Garfield. 

iDlstrUst Court, E. D. New York. May IS, 1890.) 

COLLISIOW— CrOSSINO CotTBSES— FaILUHB TO HOL,D COURSB. 

The yacht L. was going down Buttermllk ohannel between Gtovemor's island and th» 
Brooklyn shore, when the tug G. came around.the south shore of Governor's island, 
bound for the Atlantic basin. The vessels being thus on crossing courses, and the 
L. bound by mie to keep out of the way, the G. , af ter hearing a signal of one wbistla 
from the L. , and obs^rving that the yacht was porting, starboarded her wheel. The 
vessels coUided, the bow of the yacht strlkihg the starboard slde of the tug. Held 
that, under the circumstances, it was the duty of the G. to hold her course, and 
that she was respoasible for the collision. 

In Admiralty. Cross-actions for damages by collision. 
[Alfiêd If. Porter, Jr., and R. D. Beneâict, for the Lagonda. 
Gwdrich-, Deady & Omdrich, for the James A. Garfield. 

Eénepict, J. The vessels were on crossing courses. The yacht hav- 
ing the tug upon her starboard side, by the law it was the right of the 
yacht to choose her own method of avoiding the tug, and it was 
the duty of the tug to hold hèr course. The tug's testimony, if be- 
Ueved, shows that she undertook to designate a-course to the yacht by 
blowing two whistles, and she admits that after she had received a sig- 
nal of one whistle from the yacht, and saw that the yacht was porting, 
she starboarded, and kept up her speed. In this way she caused th© 
collision; It is plain that the tug alone is responsible for the damage 
that ensued. Let a decrée be entêred accordingly. 

> Reported by Edward G. Bènëdict, Ksq., of the Kew York bar. 
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Spanglbb V. Atchison, t. & s. F. R. Co. et al. 

(Circuit Court, W. D. MissouH, W. D. May 6, 1S90.) 

1. Removal op Causes— Timb of Application. 

Act Cong. Aug. 13, 1888, § 3, (35 U. S. St. at Large, 485,) providea that a pétition 
for removal must be filed at or before the tlme tbe défendant is required to plead 
"by the laws of the state, or the rules of the state court. " Rev. St. Mo. i 3514, re- 
quires the défendant to plead on or before the third day of the tenn, "unies» 
longer time be granted by the court. " Held, that suoh a pétition could not be flled 
after the third day of the tenn, though the defendant's time for answering had 
been extended by order of court, sinoe suoh an order is not a rule ot court, within 
the meaning of said act. 

2. Same — Sbpakablb Contbovbkst. 

An action for a tort against two railroad companies,— one a lessor and the ofber 
a lessee,— belng joint and several, may be removed by one of the défendants on the 
ground of non-residence, though the other défendant Isa résident of the same state 
as the plaintiff. 

At Law. On motion to remand, 

Davis & Snyder, J. M. Orockett, and Hawley & SneU, for plaintiff. 

Lathrop, Smith de Morraw, for défendant. 

Philips, J. This action was brought in the circuit court of Jackson 
county, Mo., returnable to the October term, 1889. Under the state 
statute (section 3514) the défendants were required to answer by the 
16th day of October, 1889, which waa the third day of the term. On 
the first day of the term the défendant the Atchison, Topeka & Santa 
Fe Railroad Company appeared, and, by an ex parte order of the court, 
the time for answering was extended to the Ist day of Noveraber follow- 
ing. On the 30th day of October the défendant filed answer, and pre- 
sented pétition and bond for a removal to this court, which order was 
then made. Plaintiff files her motion to remand on two grounds: Mrst, 
that the pétition for removal was not presented in time; and, second, be- 
cause the action is against two défendants, one of whom is a résident of 
the state and district with the plaintifi', and the cause of action is not 
severable. 

The défendant the Atchison, Topeka & Santa Fe Railroad Company 
bases its right of removal, at the time it was made, on the foUowing sec- 
tions of the state and fédéral statutes: "In ail counties having over forty 
thousand inhabitants, every défendant who shall be summoned or noti- 
fied according to law shall demur to or answer the pétition on or before 
the third day of the term at which he is bound to answer, unless longer 
time be granted by the court," etc. Section 3514, Rev. St. Mo. Sec- 
tion 3 of the act of March 3, 1887, as amended August 13, 1888, (25 
TJ. S. St. at Large, 435,) déclares that such pétition for removal must 
be filed "at the time, or any time before, the défendant is required by 
the laws of the state, or the rule of the state court in which such suit is 
brought, to answer or plead to the déclaration or complaint of the plain- 
tiff." It is conceded by counsel for défendant, as it must be, that, but 
for the order of the court extending the time for answering, the applica- 
tion for removal came too la te on the 30th of October, aS that was not the 
V.4 2jF.no. 6— 20 
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time fixed by the state statute for filing such answer. But his conten- 
tion ia that,the language pf the state statute, "unlessjonger time be 
granted by the court," brings the case within the language and terms of 
the act of congress, "or the rule of the state court in which such suit is 
brought." I hâve examined ail the décisions in the various circuits 
, bearing uppn thjs mooted question, and hâve reached, after sonae hési- 
tation, the same conclusion as that of Judge Sawyeb in Dixon v. Tde- 
gràph Co., 38; Ped. Rep, 877, and AusHn v. Gagan, 39 Fep. Rep. 626, 
. and'that 6i Judge Jenkins in Vdiev. Indemnity Co., 40 Fed. Rep. 545. 
The re^soning qf the latter case is iquite unanswerable, when it is read in 
connection with rulings of the suprême court under the act Of 1875, 
, .whiçh perJïlitted the filing of the pétition for removal at any time dur- 
ing the term. The suprême court held the plain meaning of the act of 
1^75 to be the term at which thé action could first be tried or was at is- 
sue, provided the parties filed their pleadings at the time appointed by 
law. It made no différence whether the parties were readyior trial or 
not. 'Neither the.extenâiqn of .^nae by order of the court, nbr consent 
of parties, could prolong tfie timé for removal be/ond the terpi of court. 
Car Co. V. Speck, 113 U. S. 86, 87, 5 Sup. Ct. Rep. 374; Cfregory v. 
f.E[ara^,Xl^%, Sk74|i, -5" Sup. Ct. Rep. 743. The change made iri the 
.,aqt by that of: 18,8]7 ;iYa?s,tq require the application for renaoyal to be 
jînade"iat the tiflae!' thq 4^fandai^ is required by the statute law of the 
, S^tè or- rule qf'iÇpuït tô'iyiiQ his anawer. ; But " rule, of court" was: not In- 
.|ejp,ded by qqngregs,i;io jny ppinion, .to apply to such.a {wîoyision as tbat 
fq^nA m ithe J^igsqurj j6tatute,î"unleS9 longer time be grainted by the 
Iconrtj.''-, It Glearlybas.refçrçnçe tqthPipractice in those states whereûo 
..tiine JBjfixed by thç 6tall.uite,,fpî?>ajpiS^eriûg, but under the laW the court, 
•;by ruie,;'presçr|bes the tiiBe;,;vs^hi<îh.is the-_càse in feome of the states. A 
*'raie pf court" rneaosiBniformity.-tt-a.. regulatioii in; practice applying 
.alik§ to ail suitorst establi^hed and fixedj as mucbsot as à, statute iteelf, 
•and known to ^JjiJitigantsand ftttPWeyîs. . ThisVi-aathe ideaentertained 
t^jii^g:fnpreme court upderthe^ct of'l87;5,as'ijQdicatéd by the opinion 
in CarCo. v. Speck, 113 U. S. 84-86, 5 Sup. Ct. Rep. 376: «That term 
4n ii^hich, according to the rules pf procédure of the court, whether they 
be statutpry, or rules; pf the courtes adoption." So; Judge Sawyeb in 
Aystin v, Oagan, supra, SBkya ths party niust "file his pétition at or be- 
fbre the; time when hisi pjleadjng ia first due under the law, or rules as 
. they exist when service of sommons is made." When the summons 
:;Was served on the défendant in this cage, there was no rule of court pre- 
scribing the time in which its answer was to be filed. It had no right 
to suppose the court would extend the.tjnie beyond the statutory J)eriod 
of t)iree days. If the time of rempvalean be made to dépend upo'n the 
action, capricious or otherwise, of the state judge, in extending it for a 
month or six monthsi there would be no uniforijaity, no certainty, in 
. Ijhe law of removal. It wopld in the state court, in the same jurisdic- 
rjtipii^ be one timp for oiae deffepdatlt, and another time for another défend- 
ant, whoily dépendent upon the discrétion or humor of the court at the 
ret\im-t(&nn. T^e-.evident poliey p| cpngress in this enactmentwaa to 
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make certain, fixed j and definite the time of such removal, and to hasten 
trials, and not permit hurtful delays by removals. Recognizing the fact, 
as the lawyers of the committee who framed the law did, that in some 
GÎ the States the time for pleading by défendants summoned to court 
was wholly regulated by positive rule of the court, in the absence of a 
stated statutory time, they employed the term, "or rule of the state 
court." The construction of this act which I hâve foUowed tends to 
make the time of such applications definite, uniform, and equal to ail 
défendants, and, in my opinion, effectuâtes and carries out the policy of 
the law. 

As to the second ground of the motion to remand, it is to be observed 
that the action is for a tort against two railroad companies, — one the 
lessor, the other the lessee. It may be cohceded to plaintiff 's contention 
that the other défendant, the lessor, could not escape its liability for the 
injury and damage by letting its road to another. It may also be con- 
ceded that both are liable. But the action is joint as well as several. 
The plaintiff had the right to proceed against either one of them, and 
would be entitled in the joint action to take judgment against one, and 
dismiss as to the other. In such a case the action is removable by the 
non-resident défendant. Greene v. Klinger, 10 Fed. Rep. 689; Clark v. 
Railway Co., 11 Fed. Rep. 355; Kerling v. Cotzhausen, 16 Fed. Rep. 705; 
Boyd V. GUI, 19 Fed. Rep. 145; Sharp y. Whitm(k,Id- 150; Stanhrough 
V. Gooh, 38 Fed. Rep. 369. The motion to remand is sustained on the 
first ground. 



In re Milleb. 
(IMstrlct Court, E. t). South CaroUna. May 10, t890.) 

CJoHFUOTiKG State and Fédéral Jurisdiction. 

Where a United States marshal is arrested, tradep state authority, on charge of 
forgery, the fact that at tho time of his arrest he was on hls way to serve procès» 
issutid Vy a United States commissioner does not oust the State authorities from 
jtirisdlction, where It does not appear that he was arrested for any act done in pur- 
Buance ot fédéral authority, or with the Intent to interfère with the service of the 
process in his hands. 

At Law. Pétition for haheas corpus. 

On motion to remand thëprisoner to the state authorities. 

A. Laihrop, Dist. Atty., for the motion. 

P. H. Ndson and W. St. JvUan Jervey, for défendant. 

SiMONTON, J. W. J. Miller, a deputy United States marshal, wasar- 
rested and lodged in Lexington jail. He had with him process issued by 
John Bauskett, United States commissioner, and Was on his way to serve 
the process when arrested. A writ of haheas corpus out of this court was 
issued for him on the pétition of George I. Cunningham, marshal. The 
sheriff of Lexington, who.had him iu custody, makes return to the wïit 
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of hahèas corpus, producing the prisoner, and stating that he had been 
Ipdged in jail under coinmitment by a trial justice of the state of South 
Carolina, upon charges of forgery and felony. It nowhere appears, in 
any afHdavit read before me, that he was arrested under state authority 
for any act doue in pursuance of fédéral authority, and warranted by it. 
Nor does it appear in any way that he was arrested by the state authori- 
ties with the motive or intent on the part of any one to interfère with the 
service of the process of the United States. Under thèse circumstances, 
I cannot do anything but remand him into the custody of the state au- 
thorities. In re Bull, 4 Dill. 323; Rev. St. U, S. § 753. Indoing this, 
however, I désire to comraend the action of the marshal in suing out the 
writ of habeas corpus. When any deputy marshal is arrested in posses- 
sion of the process of a commissioner or of this court, the duty of the 
marshal is at once to learn in the most authoritative way the reason for 
such arrest, and the mode selected by him in this instance is the best. 
Let an order be prepared remanding the prisoner to the custody of the 
state authorities. 



MxiBPHY V. East Poetland et al. 
(Circuit Court, D. Oregon. June 9, 1890.) 

1. MnNioiPAï, CoRPOEATioîis— Fiscal Management— Indebtedness—Obdijiaxcb. 

An ordinance of a municipal corporation, which provides for the payment of 
moneyby the town without providing the means wherewith to maire such payment, 
créâtes an indebtedness against such corporation, within the meaning of section 5, 
art. 11, of the constitution of the state. 

2. Same— Injunction ot Lecîhslative Act. 

A court of equity wiU not enjoin a municipal corporation in the exercise of its 
législative fuuction, unless the proposed act is beyond the scope of its power, and 
its passage would work irréparable injury. ' 

3. Samb — Injunction dp Obdinancb CitEATiNa Indebtedness — Taxes — Jubisdiotional 

Amoont. 

In « suit by a tax-payer to enjoin the passage of an ordinance creatin^ an indebt- 
edness against the town on account of its alleged illegatity, the matter m dispute is 
the sum of the taxes which the plaintifl would probably hâve to pay in disobarge 
of said indebtedness ; and it must appear with reasonable certain ty f rom the f aots 
stated in the bill that such taxes exoeed in value the sum of $2,000. 
(Syllabus by the Court.) 

In Equity. 

Charles H. Carey and Paul R. Deady, for plaîntifiF. 

Alfred F. Sears, Jr., for défendants. 

Deady, J. This suit is brought by the plaintiff, a citizen of Wash- 
ington, to enjoin the défendants, the municipal corporation of East Port- 
land, the mayor and conimon council of the same, and the Oregon cor- 
poration, the East Side Water Company, from passing a certain ordi- 
nance, novy pending before said council. 

It is alleged in the bill that the plaintiff is the owner of a tract of 
land within the limita of the town of East Portland, assessed therein at 



MOBFBY V. EâBT FOBTLANO. 309 

$5,600, upon which municipal taxes for the year 1890 were levied to 
the amount of $42.00; that the act incorporating said town provides 
"that no debt shall ever be created against the same exceeding in amount 
the sum of $25,000," (Sess. Laws 1885, p. 308,) which amount is now 
incurred; that said town is authorized to levy taxes on the property 
therein for ail purposes at a rate not exceeding 17-20 of 1 per cen- 
tum; that there is now pending before said couneil an ordinance grant- 
ing the défendant, the water company, the right to lay water-pipes 
in the streets of the town, and furnish water to the inhabitants thereof, 
which also provides for the making of a contract between said town and 
said water compauy, whereby the latter is to furnish the former with 
water for public use, for 10 years, at the rate of $200 a month, and for 
the purchase of said works by the town, within 90 days after it is au- 
thorized so to do by the législative assembly, whereby an indebtedness 
will be created against said town exceeding the sum of $25,000, for the 
payment of which the taxes levied on the plaintifif's property would ex- 
ceed in amount the sum of $2,500, in satisfaction of which, said prop- 
erty may be levied on and sold on the warrant of the town, as upon an 
exécution. 

The defenc'Eiits demur to the bill, objecting that the court bas not ju- 
risdiction of the subject of the suit. 

On the hearing it was also assigned, as a cause of demurrer, that eq- 
uit ,■ wiil not interfère to prevent législative action by a municipal cor- 
poration . 

It is admitted that the promise or undertaking provided for in the or- 
dinance in question will, if formally made or entered into, create a debt 
against the town for the sum of $24,000. 

Section 6, art. 11, of the constitution of the state provides: "Acts of 
législative assembly, incorporating towns and cities, shall restrict their 
powers of taxation, borrowing money, contracting debts, and loaning 
their crédit." 

In pursuance of this injunction the power of the town to create a debt 
is limited by its charter to $25,000, which amount is already incurred. 

In Water Co. v. Salem, 5 Or. 29, the suprême court of the state held 
-that an agreement to pay the plaintiff $1,800 a year for 17 years, with- 
out any provision beiug made for the payment of the same as it became 
due, necessarily created a debt against the défendant, within the mean- 
ing of the constitution. It did not, however, décide what would be the 
■efïect if the ordinance authorizing such agreement also provided the means 
for the payment of the indebtedness when and as it became due. 

In Coulsonv.Portland, Deady, 481, held that an ordinance whereby 
i;he défendant assumed the payment of the interest coupons, amounting 
to $350,000, of the bonds of the Oregon Central Railway Company, cre- 
ated a debt within the meaning of the constitution, although provision 
•was made therein for the levy of taxes to pay such coupons as they be- 
came due. 

It appeai-ing from the bill that the existing indebtedness of the town 
lias reached the limit prescribed by its charter, the additional $24,000 
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cohteniplàtèd by this ordinance, there being no provision niade f6r its 
payment, is clearly illégal and void. 

Whethôr the town could, under thé restraint imposed on its pOwer of 
taxation, by subdivision 2, § 2, art. 4, of its charter, (Sess. Laws 1887, 
p. 202,) levy a tax sufBcient to pay such indebtedness, as it becomes 
dne, is a question. It could only be dons under the levy for the "gên- 
erai fund," which is limited to one-fourth of 1 per centum. 

The authorities are not uniform on the question of the pOwer of a court 
of equily to restrain a municipal corporation in the exercise of its législa- 
tive functions. The more modem, and, I think, the better doctrine is, 
that the court ought not to interfère by injunction with législative action 
of a municipal corporation, unless the proposed législation is beyond the 
scope of the corporate power, and its passage would, under the circum- 
stances, work irréparable injury. After the passage of such an ordinance, 
its enforcement, if attended with such injury, may be enjoined. Chul- 
son y. PorUand, Deady, 492; Water- Works v. BarUett, 8 Sawy. 555, 16 
Fed. Rep. 615; Alpers v. Oity and CountyoJ San Francisco, 12 Sawy. 631, 
32 Fed. Rep. 503; High, Inj. § 1243. 

In the abstract the passage of this ordinance is not beyond the power 
of the town. By subdivision 7, § 2-, of its charter, (Sess. Laws 1887, 
p. 203,) it is authorized "to provide the city with good and wholesome 
water," and the cost of this soheme does not oxceed the limit of indebted- 
ness prescribed by the charter. 

But owing to the existing state of its indebtedness, the town is, for the 
time being, prohibited, incapacitatéd, from passing any ordinance on any 
subjèct which will increase the same. 

But I do not perceive how the mère passage of this ordinance can 
work irréparable injury toany Onè; It does not exécuté itself. Indeed, 
it mây never be passed. But if it is, and an attempt is made to enforce 
it, by ehtering into the contract with the water company, as provided 
therein, or by levying or cpllecting a tax to pay the indebtedness thereby 
c^eâted, any one so injured may hâve the officers charged with or attempt- 
ing suoh enforcement enjoined. 

NêSther does itappear that "the matter in dispute" exceeds in value 
the 6Qm of 62,000. 

It is true, it is so alleged in the bill, but the facts stated therein do 
not warrant the assertion. 

For instance, it is stated that the additional and illégal taxes which 
the plaintiff will bé compelled to pay on her property to meet the assessed 
expense of the proposed water supply, together with the puréhase of 
"thé watèr-works System," will exoeed in 10 years the &um of S2,600. 
But the purchase of the plant of the water company is only proposed by 
the ordinance, and on the condition that the town shall receive the 
proper authority frém the législature; and then, and in that event, the 
purehaSe will be vàlidi i 

"The matter in dispute" is the right of the town, by means of this 
ordinance, to create an indebtedness of $24,000, paysiblé in installments 
of $200 pei? month, and thereby subject the plaintiff's prriperty to the 
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payiïient of its share of thç tax necessary for thîs purpose. And.tho 
value of such "matter" to the parties to the suit is the value or amount 
of the taxes which woul,d be levied on the pkintiff 's property in case the 
ordinance should be passed'and enforced. 

Thé hurden is on the plaintiff to allège and prove that thèse taxes 
would exçeed in value the suni of $2,000. Beyond the bare assertion 

, that this "value" does exceed $2,000, the bill is a blank on the subject. 
It appears that the property now pays for ail taxes levied under the char- 
ter—for the "gênerai fund," "street repairing," "fire purposes," and 
"payment bf indebtedness" — the sum.of $42. In 10 years this would 
amoï^njÈ tp $420. Would the water-tax amount to more or less? On 
the facts stated in the bill no one can say. Such tax would hâve to be 
about flve times the sum of aU the taxes now levied on the property to 
give this court jurisdiction, on account of the value of the "matter in dis- 
pute." It is not at aJl probable that it would wnount :to pp mucb. 
But, be that as it may, jt must appear.with réasonable certainty from 
the facts stated in the bill that the matter in dispute exceeds the value 

,,of $2,000| and this "matter" is not the,ordinance, nor the property pf 
the plaiptiff, but the sum of the taxes which the plaintiff might bave to 
pay on acçbunt of such property by reaspn of such ordinance. 

If ij; apppared f^om the bill what rate levied upon the property now 
on the àssçssment roU of thia tpwn would be necessary to raise this water- 
tax, itwoulàbe a simple, matter of calculation to asçertoiahow raiich 
of this, tax the plaintiff would. be required to pay. If one-fourth of 1 

,.per ce^tppi.was the rate, the plaintiff would be required tp pay $14 pw 
annum^jybicn. would make the value df. the m3,tter iodispute i^ thjs 

; suit pot, tp (exceed $140;,and the strougi prob^i4|ly Is thal^ as th&, tpwn 
increases in wéalth, and population, and real property j^crea^s in value, 
tte tax would diminîsh ratherthan increase. ^ . ,; 

The demùrrer is sustained. si 
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(C1/reult Court, W. D. Missouri, W. D. May 5, 189a) 

Statuts oï Fbatos — Agrbembnts not to bb Pbbfobmed within a Ybab. 

A promise to support a child 15 yéars old until he cornes of âge is not an agree- 
menfnot to be performed witliin a year, " within the meaning of the statuts of 
frands, since such promise , might be fully performed within a, year, if ^ child 
sboùld die within that time. 

At Law. On motion for a-new trial. 

Action by Elizabeth Wooldridge against Jonas A. Stero. Verdict for 
plaintiff. Dépendant moves for a new trial, 
G. /.CZa?"!: and C". ^. iwgfraAam, for plaintiff. 
§ar)|Z. Boyd and S»m^. %TO,j(br défendant. 
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PHittPB, J. This îs an action predicated on a paroi agreement for the 
support and maintenance of a bastard child, and grows ont of substan- 
tially the folio wing state of facts: The child was born to plaintiff in 
1872 or 1873, when the plaintiff was abotit 16 or 17 years old. The 
évidence tended to show that défendant was the father of said child. 
The mother seems to hâve had the care and burden of the support of the 
child from its birth up to the year 1887. After repeated efforts to hâve 
the défendant fulfill his alleged promises to assist the plaintiff in its 
maintenance, and failing therein, the plaintiff visited the défendant at 
his place of business in Slater, Mo. , and insisted that hè must either take 
chargé and custody of the child, or provide for its support and éduca- 
tion. The plaintiff's évidence — which the jury, by their verdict, must 
hâve credited — was to the effect that the défendant, at the time of this 
visit, had recently married another person, and that in order to kéep 
the fact of the paternité' of this child, and the scandai thereof, from his 
wife, he then and there promised plaintiff that if she would leave the 
State, and remain with the child in the state of Colorado, he would pay 
her what was right, not only for her paat trouble with and support of the 
child, but that he would from time to time send her money to support 
and educate the child until it was 21 years of âge; that thereupon she ac- 
cordingly took the child to Denver, Colo., where she remained with it, 
supported and educated it, up to the time of the institution of this suit, 
in 1889; that the défendant whoUy failed to keep his said promise and 
agreement, for the breach of which this action is brought. At the con- 
clusion of plaintiff's évidence, the défendant demurred thereto on the 
ground that such a contract was contrary to public policy and good mor- 
als, ahd that the same was within the statute of frauds, as being a paroi 
contract Bot to be performed within one year. The demurrer was over- 
ruled. The jury returned a verdict-for plaintiff for $1 ,050; and the de- 
fendant moves for a new trial, urging the same grounds therefor as pre- 
sented in the demurrer to the évidence. 

The first ground of error is practically abandoned by counsel for de- 
fendant. The only real question to be determined is as to, the applica- 
bility of the statute of frauds to this agreement. So much of the agree- 
ment as refers to the future clearly indicates that its continuance might 
extend over a period of years. The contention of plaintiff's counsel is 
that it was none the less an agreement which might be performed within 
a year, as its longer continuance depended necessarily upon the contin- 
gency of plaintiff's life, as also that of the child. There is a gênerai 
consensus among text-writers and courts that the term "not to be per- 
formed" does not include an agreement not likely to be performed within 
the year, nor one scarcely expected to be performed within that time; 
but rather does it purport such agreements which, by a reasonably clear 
or fair interprétation of ail the parts, viôwed by the then existing cir- 
cumstanCes, do not admit of performance according to the language and 
intention within so short a. period. Out of this root haa grown the rec- 
ognized rule that, notwithstanding it may hâve been within the contem- 
plation of the parties that more thani one year might be occupied in its 
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performance, yet if it might, consistently with its terms, be fully per- 
formed within that time, the statute does not apply. Such are agree- 
ments to pay a giveu surn of money on the day of the promisor's mar- 
riage, to leave money by last will, or to pay during or at the end of a 
life, or to board one during life, and the like. This rests upon the pre- 
sumption that it was within the contemplation of the parties to the agree- 
ment that the person whose life is concerned may not improbably die 
within the year; and, on principle, this presumption is extended to other 
contingencies which are liable to happen or occur within the year, and 
put an end to the undertaking. Had the agreement in question simply 
provided that the plaintiff, for a reasonable compensation, should take, 
and keep the child in the state of Colorado for an iudefinite length of 
time, the authorities are generally agreed that such an agreement would 
be within the raie of exemption from the opération of the statute. Mur- 
phy V. O^SuUivan, 11 Ir. Jur. (N. S.) 111; Souch v. Strawbridge, 2 C. B. 
810; Browne, St. Frauds, (4th Ed.) §§ 274, 276a. But where a limit 
is fixed to the duration of the agreement, such as the attainment of ma- 
jority by a minor, the applicability of the statute cannot be said to be 
so well settled. Browne, in his treatise on the Statute of Frauds, (sec- 
tion 282a,) seems inclined to the opinion that such a contract is within 
the statute, while Smith 's Leading Cases, (8th Ed. vol. 1, p. 619,) on 
the strength of the authorities, regards such contracts as unaffected by 
the statute. See Wood, St. Frauds, § 275. 

The case of Pelers v. Westborough, 19 Pick. 364, is perhaps the strong- 
est American case in support of the proposition that a paroi agreement 
to pay for the support and maintenance of a minor, then 11 years old, 
until the âge of 18, is not within the statute. The décision is planted 
broadly on the ground that such a contract is predicated of the contin- 
gency of the life of the child, which is presumed in such case to hâve 
been within the contemplation of the parties. So that, if the child 
should die within the year, the agreement would not be avoided, but 
would be fully performed. The doctrine of this case is reaffirmed in 
Lyon V. Kirig, 11 Metc. 411. Thèse décisions are predicated of the lan- 
guage of Denison, J., [in Fenton v. Emblers, 3 Burrows, 1279:] 

"The statute of frauds plainly means an agreement not to be performed 
within the space of a year, and expressly and speeifically so agreed. A con- 
tingency is not within it, nor any case that dépends upon contingenoy." 

So in Ridley v. Ridky, 34 L. J. Ch. 462, it is said the statute "is to 
be confined to cases where the agreement is not to be performed, and 
cannot be carried into exécution, within the year." The doctrine of 
Feters v. Westborough is not touched by the holding in HiU v. Hooper, 1 
Gray, 131. The agreement in that case was that the plaintiflf's son, be- 
tween 15 and 16 years of âge, should enter the service of the défendants, 
and work for them until he arrived at the âge of 21 years, in considéra- 
tion that during the time they would pay to plaintiff for such service, 
quarter yearly, certain sums, and in addition, semi-annually, certain 
«ums as clothes money, until the boy arrived at the âge of 18 years, then 
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a cettaîQ'aum aérnî-annually until he amved al the âge of 20, and then 
a certain ôther sum semi-annually until he arrived at the âge of 21 years. 
It ia at once apparent, from the statenient of facts, that the contract 
eould nôt possrbly be performed within the year. The undertaking of 
the promiëOr to make the specified payments was based upon the serv- 
ices to bé performed by the minor through a séries of years. As such a 
contract was an entirety, it could not be halved, nor in less degree sub- 
divided; ànd in such case it cannot be said that the contingency of life 
was in thé contemplation of the parties. This distinction is very aptly 
illustrà4ed in the case of McKinneyv. McCloskey, 8 Daly, 368, affirmed 
by the court of appeals, 76 N. Y. 594. The agreedient was to support, 
educate, etc., a boy, 7 years old, until he was 21 years of âge, who died 
during bis minority. The opinion directs attention to the important 
distinction between such a case and onè like Shuie v. Dorr, 5 Wend. 204, 
which ^as an agreement to pay the sum of $100 for services of a minor 
until of the âge of 21. That was clearly within the statute, because it 
was to pay a fixed sum for the fîve-years service. It was indivisible, 
and could not be performed within one year. So the court, in the opin- 
ion, observes: 

"There is a material différence between an agreement to pay one certain 
sum for thé whole of a person's services during a fixed period of time, and to 
pay for the sapport bf a person until he reaches a certain âge. In the one 
case, if the party who is to serve dies ■ before the expiration of the time, the 
protniaor loses the beneflt of what he contracted for, as he has received only 
a partof it. In theother, thedeath, before the end of the term, of the party 
to be supported, instead of being a loss to the promisor, is a pecuniary bene- 
flt," etc. 

The doctrine of the last-named tsàse obtains in Indiana, Maryland, and 
Kentucky, ahd, in effect, in New Hampshire, Maine, and Illinois. Wig- 
gins V. Keaxr^ 6Ind. 252; TML \. Jamiemi, 16 Ind. 127; Frost v. Tarr, 
53 Ind. 390; MicoU v. Tamer, 4 Md. 476; Howard v. Burgen, 4 Dana, 
137; Stcnvera v. HoUis, 83 Ky. 644; Blanding v. Sargent, 33 N. H. 246; 
Hutchinsofh y. Hvichinson, 46 Me. 154; White v. Mwrûand, 71 111. 266- 
268. The Case of Deaton v. Railroad Co., 12 Heisk; 650, when analyzed, 
does not conflict.with the doctrine of the above authorities. In that 
case plaintifif 's husband waa killed by one of defendant's trains. In con- 
sidération that she would not sue- the company for damages, the Com- 
pany agreed to support apd ma,intain the widow and her three children — 
ail minors^-^during the life ôf the widow, and, if she should die before 
Ihe youngest' child became of âge, the children shôuld be supported 
âhd maintaitied until that time arrived. The chief justice, who wrote 
the opinion, expressly recognized the doctrine of Fêtera y. Wesdjorough, 
for he says: 

" When the prpmise is to continue to do something until the contingency oc- 
cnr, as, for. instance, to pay during the protnisee's life, or to support a chlld 
who is eievén years old until she is éighteen, in thèse cases the promise is not 
afCected by tbé.statute, because the party whose life isinvolved may die within 
the year." 
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The opinion then proceeds to point eut the peculiarities of the agree- 
ment in question, — that the promise was to support the children, at ail 
events, until the youngest child had become of âge: 

"It was not to support and maintain the youngest child only until it should 
arrive at âge, but to support the widow until that time, if she should live to 
that period; and, if she should die before that period, the support of the children 
waà to continue until the youngest should corne of âge. Hence if the mother 
and the youngest child should both die within the year, the contract would 
continue in force until the period when the youngest child would hâve arrived 
at âge, if it had lived. In other worda, the contract was that the monthly 
amount of the husband's wages should continue, at ail events, until the time 
when the youngest child should become of âge, and might continue longer if 
the widow should live beyond that time. The contract, therefore, could not 
be performed within the year. except upon thô death of the widow and ail 
three of the children within that period." 

The idea evidently within the mind of the court was that the occur- 
rence of 80 many events of death was so extraordinary and improbable 
that it could not constitute a contingency within the terms of the con- 
tract, and that "in such case the performance of the contract is defeated, 
not completed, upon the occurrence of the contingency." In my humble 
judgment, much of the confusion in considering the applicability of the 
statutè to thèse agreements arises from failing to keep in mind the im- 
portant distinction between a contingency of such a nature as fulfills the 
obligation, and one that defeats or prevents it from being performed. 
In other words, it is the distinction between a matter of avoidance, or a 
defeasance and fulfillment. The one depending upon the defeasance or 
matter of avoidance is within the statute. The other is not. So it is 
said in 1 Smith, Lead. Cas. 621 : "But there is a manifest distinction be- 
tween avoidance and fulfillment." After referring to certain cases, it 
conclndes: 

"There is, however, noreal contradiction between thèse cases; the ratio 
deaidendi in Sotich v. Strawbridge, [supra,] being, not that the contract to 
support the defendant's child was defeasible, but that it depended on thecon- 
tinuance of ber life, and might be fulâlled in less than a year if she dind." 

The case of Pocket Co. v. SicMes, 5 Wall. 680, as shown by the opin- 
ion, (page 596,) was based upon the idea of a defeasance; and, thus 
viewed, there is no oonflict in principle between the holding there and 
the overruling of the motion herein, which ia ordered. 
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Ellinwood V. Stancliff. 
(CireuU Court, S. D. Califomia. April 28, 1890.) 

1. LooATiKO Patent — Survetb. 

On a question as to the true location of a patent, boundaries fixed by reverslng 
the courses and distances must govern when f ound to coïncide wlth the natum 
callB of the patent. 
%. Same. 

When the points flxed by reverging the courses and distances do not coïncida 
with the natural oalls of the patent, or the natural caUs cannot be Identl&ed, then 
the regular courses and distances must govern. 

At Law. Action to recover land. 
Wells, Guthrie de Lee, for plaintiff, 
R. Dunnigan, for défendant. 

Ross, J., (charging jury.) The documentary évidence in the case showa 
the title to the land in controversy to hâve been in the plaintiff at the 
time of the commencement of this action, if the land is embraced within 
the boundaries of the Rancho Tejunga, as described in the patent for that 
rancho issued by the government of the United States. The patent was 
issued October 19, 1874, and the survey embodied in it was made in the 
year 1858. The survey is therefore an old one, and it will not be sur- 
prising if the évidence shows that sope or ail of the stakes placed by the 
surveyor who made the government survey hâve disappeared, or that 
some or ail of the trees called for in the description contained in the pat- 
ent bave been eut down or destroyed. The facts of the case are for you 
to détermine, and of the credibility of each and every witness you are 
the sole and exclusive judges. There are certain facts, however, about 
which there is no dispute between the parties. One is that the défend- 
ant was at the time of the commencement of this action, and still is, in 
possession of that portion of the land sued for which lies between the 
line claimed by the plaintiff to be the true northerly boundary of the 
rancho, and which is represented on the plaintiff's maps by the blaek 
line, and on the defendant's maps by the red line, and the line claimed 
by the défendant to be the true northerly boundary of the rancho, and 
which is represented on the plaintiff's maps by the red line, and on the 
defendant's maps by the black line. So that if you find the true location 
of the northerly boundary of the rancho to be as claimed by the plain- 
tiff, your verdict should be for the plaintiff; but if you find its true 
location to be as claimed by the défendant, your verdict should be for 
the défendant. Tlie real question for détermination, therefore, is, what 
is the correct location of the northerly boundary of the rancho? That 
there is an error somewhere in the description of the rancho, as embodied 
in the patent, is a conceded fact in the case. To solve the difficulty, 
the entire description in the patent must be taken, and the identity of 
the land there by conveyed ascertained, by a reasonable construction of 
the language used, together with the plat of the survey annexed to the 
patent, and forming a part of it. That plat should be referred to and 
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considered în connection with the notes of the survey, for it forma an 
important part of the patent. The object in cases of this kind is to ascer- 
tain the intent of the parties to the instrument. The rule by which to 
find the intent is to give most effect to those things about which a mis- 
take is least likely to hâve occurred. On this principle, the things usually 
called for in a grant — 'that is, the things by Which the land granted is 
described — are thus marshalled: Mrst. The highest regard is had to 
natural boundaries. Secondly. To Unes actually run, and corners actually 
marked, at the time of the grant. Thirdly. If the lines and courses of 
an adjoining tract are called for, the lines will be extended to them, if 
they are sufficiently established, and no other departure from the deed 
is thereby required; marked lines prevailing over those that are not 
marked. Fourthly. To courses and distances, giving préférence to the one 
or the other, according to circumstances. In cases like the présent one, 
where the description is ambiguous and doubtful, paroi évidence of the 
practical construction given by the parties by acts of occupancy, récog- 
nition of monuments or boundaries, is admissible, and is to be consid- 
ered in aid of the interprétation of the instrument. The identity of the 
natural calls of the patent is for you to détermine, and this you must 
do from ail of the évidence in the case. If the évidence satisfies you of 
their true location, and you find that by taking one of the natural calls, 
as to the correct location of which you are satisfied, and from there revers- 
ing the courses and distances given in the patent, the line of the rancho 
would answer ail of the natural calls of the patent back to station 2 of 
the survey, then, and in that case, I instruct you that such line should 
be adopted, and the line should be closed by running a straight line from 
such station 2 to the acknowledged point of beginning of the rancho, 
which is station 3 of the adjoining Rancho ex-Mission San Fernando. 
In that case, your verdict should be for the plaintiff. If, however, such 
line so run by the reversed courses and distances would not answer the 
natural calls of the patent, or if from the évidence you are unable to cor- 
rectly locate the natural calls, then, and in that case, you are instructed 
that the courses and distances given in the patent must govern, and in 
that event your verdict must be for the défendant. 



United States v. Teeby. 
{District Cov/rt, N. D. Califomia. Maroli U, 1890.) 

Ebsisting Opfioer— "Knowinglt and Willpollt"— Instbuctioîï. 

Where défendant, nnder indictnient for resisting an offlcer, allèges that she âià 
not knowingly and willf uUy resist the offlcer in the exécution of an order to re- 
move her from the coururoom, for the reason that she was rendered unconscious 
by the opinion of the court then beihg pronounced, the jury may consider the tact 
that she entered the court-room with a loaded revolrer, to hear the décision ta a 
case to which she was a party. 
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'' • If âe£end&iit&iëw thebrdei'foïhei''removal from tlie court-room was direoted 
to tbe maï'^h'a), it ta immateriartb^t the court ^ddresaed it to the clerk, if he im- 
mediatëly changed it to themarshal. ' ; 

8. SAII«-f0NiîBCESSAR'r FOEOB AND VlOLSlIfCIE; 

: Aay uuueoessary force or violence used by an ofScér ia the exécution of an order 
to remove one Irom the court-room njay be resisted by force sufiloient to overcome 
; -it.' '■" ;' ■..„•■-...:■■•'■ 

4. Bams— Mabbied Wgmbn— Prbsumptiok. 

The preaumptlon that a married 'Typinan committing a misdemeanor acts under 
coeroion oî her^ husband may tje" overcome by oircumstances showing that he, 
though in the eame room, exeroiâéd no coatrol over hér. 

Indiotment against Sarab Althea Terry for re3isting, by assaulting, an 
oflScer, in the exécution of an order to removo her from the court-room. 
John T. Qarey anà David, JjQuderback, for the United States. 
Patrick Eeddy and W. W. Foote, for défendant. 

Ross, 3,,icharging jury.) The statute upon which the indictment in 
this case is founded provides.that "every person who knowingly and 
willfully obstriicts, résista, or opposes any officer of the United States in 
serving, orattempting to serve or exécute, any mesne process or warrant, 
or any rule or order of any court of the United States, or any other 
légal or judicial writ or process, or assaults, beats, or wounds any offi- 
cer, or other person duly authorized, in serving or executing any writ, 
rule, order, process, or warrant, shall be" punished in a certain prescribed 
way. The indictment charges, in effect, that at a certain stated time 
and place the défendant knowingly, willfully, and unlawfuUy resisted, 
obstrvtcted, and opposed, by assaulting, beating, and wounding, J. G. 
Franks, at the time being United States marshal for the northern dis- 
trict oifCalifornia, in the exécution of an order then and there made 
by the United Sbites circuit court for said district, addressed to the 
said marshal, and directing him to remove the said défendant from the 
court-room of said court because of her gross misbehavior therein. 

To convict the défendant, you must be satisfied from the évidence, 
beyond a reasonable doubt, that the order made by the court, and re- 
ferred to in the évidence, directed the marshal to remove the defendjint 
from the courtrroom, and that in the exécution of such order the de- 
fendant knowingly and willfully resisted the marshal, by assaulting, 
beating, or wounding him. The words "knowingly " and "willfuUy," 
employed in the statute defining the offense with which the défendant is 
charged, imply that she must hâve known that the order directed the 
marshal to remove her, and, knowing such fact, that she determined, 
with a bad intent, to resist him in its executioù. It is claimed on be- 
half of the défendant that she was so overcome by the opinion of the 
court, at the time being read, as to renderher unconscious of themak- 
ing of the order for her removal, and unconscious of her subséquent acts 
in the court-room. Of course, if she was really unconscious of thèse 
things, she should not be found guilty under this indictment. But you 
are to look at this défense as reasonable, sensible men, and in connec- 
tion with it consider the testimony going to show that, contrary to law, 
she entered the court-room, with a loaded revolver, to heax a décision 
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annonnced in a case to which she was a part}', and that the décision 
of the court had not been announced at the time of her interruption of 
the court, and the making of the order for her removal from the room, 
although, from what had already been read, what it would be may 
hâve .become apparent. It is also proper for you to consider in the 
same connection the déclarations referred to in the évidence as having 
been made by the défendant conceming her conduct on the occasion 
in question, as also every other fact and circumstance given in évi- 
dence. No amount of feeling or exaspération or reseutment can be held 
to justify her acts, or to warrant you in finding a verdict of not guilty, 
if you are satisfied beyond a reasonable doubt that the order was given 
lo the marshal, and that the défendant was aware of that fact, and 
that in its exécution by the ofHcer the défendant knowingly and will- 
fully resisted him by any or ail of the means stated in the indict- • 
ment. 

, Some évidence has been given on behalf of the défendant tending 
to show that the order of the court directing the removal of the défend- 
ant from the court-room was directed to the clerk of the court, instead 
of to the marshal. If the court, in making the order, used the word 
"derk," arid immediately substituted theretbr the word "marshal," and 
the défendant knew that the order was addressed to the marshal, and, 
80 khowing, willfully resisted him in its exécution by any or ail of the 
means set out in the indictment, then and in that case you are in- 
Btructed that the use of the word "clerk" was a mère slip of the tongue, 
and was and is unimportant. If, however, the order was addressed to 
the clerk, and not to the marshal, the défendant cannot be convicted 
under this indictment. 

An officer, in the exécution of a valid order, has the légal right to 
use such force asis necessary to exécute it, but no more. Any unneces- 
sary force or violence that may be used in the exécution of such or- 
der or process is without authority of law; and such excess, if any, may 
be lawfuUy met by force or violence sufficient to overcome it. 
, Where aroarried woman commitsa misdemeanor in the présence of 
her hasband, the presumption of law, nothing to the contrary appear- 
ing, is that she acts under the threat, command, or coercion of her husband; 
but, if the circumstances are such as to show that the husband, though 
in the same room with the défendant, did not exercise any control or 
coercion, but that the wife was the active, moving party, the presump- 
tion arising from the lausband's présence will be removed and over- 
come. 

The défendant in this case, like the défendant in every other crimi- 
nal case, is by the law presumed to be innocent of the crime charged 
against her. The burden of proving her guilt rests upon the prosecu- 
^pn, and this qiust be done beyond a reasonable doubt. But by "rea- 
sonable doubt" is not meant a mère imaginary or possible doubt, but 
such a doubt as arises out of the évidence, and is reasonable, in view of ail 
of the facts and ûircumstaiDCeB of the case. If, after an impartial corn pari- 
son and considération of ail the évidence, you càn candidly and truthfuUy 
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■say that you are not satisfied of the defendant's guilt, you hâve a rea- 
sonable doubt; but if, after such impartial comparison and consideratior 
of ail the évidence, you can truthfully and candidly say that you havg 
a settled conviction of her guilt, such as you would be willing to act 
upon in the more weightj' and important matters relating to your. own 
affairs, you hâve no reasonable doubt. The facts of the case are for 
you to détermine, and of the credibility of each and every witness you 
are the sole and exclusive judges. In determining the credibility to be 
given to witnesses examined, — who are to be weighed, not counted, — 
it is your right to take into considération their interest or feeling in the 
resuit of the proceeding', their appearance and deportment while being 
examined, the probability of the truth of their statements as compared 
with other testimony given, their opportunities of observation or knowl- 
€dge of the matters to which they hâve testified, their friendly or un- 
friendly feelings towards the respective sides, and how far they may bave 
been contradicted. While a person charged with crime may testify in 
bis own behalf, he is under no obligation to do so, and bis failure to 
testify does not create any presumption against him. You should not, 
therefore, indulge in any presumption against the défendant for the rea- 
son that she did not testify as a witness in her own behalf. You are not 
to permit your minds to be diverted from the real issue in the case by 
any argument or arguments of counsel, or by any other considération. 
So far as the arguments bave any legitimate bearing upon the real issue, 
you should give theni the considération and weight to which you think 
them fairly entitled. Outside and beyond that, it is your duty to en- 
tirely disregard them. If, upon the whole évidence, you are satisfied be- 
yond a reasonable doubt that, at the time and place charged in the in- 
dictment, the court madean order directing the marshal to remove the 
défendant from the court-room, and that the défendant was aware of 
that fact, and, knowing it, willfuUy resisted, obstructed, or opposed the 
marshal in the exécution of such order by any or ail of the meana set 
out in the indictment, it is your sworn duty to return a verdict of 
guilty as charged. Unless you are so satisfied, you should find her not 
guilty. 



United States v. Ward. 
(Circuit Court, S. D, CaMJiymixu May 1, 1890.) 

INDIANB— CkIMISAL OfFBKSBS— HAIif-BsEED. 

The son of a negro father by an Indian mother is not an Indian, wlthln the mean 
ing of Aot Cong. March 8, 1885, (28 St. at Large, 385,) providing for the punishment 
of Indiana commltting certain offenses, as the child f ollows the condltioa of the 
father. 

Indictment against Francisco Ward, alleged to be an Indian. 
WUkughhy Cok, U. S. Atty. 
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Q&rrge J. Dennis, for défendant. 

Ross, J. If the défendant is, as is alleged in the indictment, and as is 
claimed by the district attomey, an Indian, it is clear that he is not em- 
braced by section 5345 of the Revised Statutes; for that section is one 
of the gênerai laws of the United States in relation to crimes committed 
in places within their exclusive jurisdiction, from which, by virtue of 
sections 2145 and 2146 of the Revised Statutes, crimes committed in 
the Indian country, by one Indian against the person or property of 
another Indian, were excluded. Ex parte Grow Dog, 109 U. S. 567-570, 
3 Sup. Ct. Rep. 396. The first statute of the United States making 
Indians triable and punishable by the United States courts was the act 
of March 3, 1885, (23 St. at Large, 385,) which reads as foUows: 

"That, immediately upon and after the date of the passage of this act, ail 
Indians committing against the person or property of another Indian or other 
person any ot the following crimes, namely, murder, manslaughter, râpe, as- 
sâult with intent to kill, arson, buiglary, and larceny, within any territory 
of the United States, and éither within or without an Indian réservation, 
shall be subject therefor to the laws of such territory relating to said crimes, 
and sbail be tried therefor in the same courts and in the sarae manner, and 
shall be subject to the same penalties, as are ail other persons charged with 
the commission of said crimes, respeetively, and the said courts are hereby 
given jnrisdlction in ail sucK cases; and ail such Indians committing any of 
the above crimes against the person or property of another Indian or other 
person within the boundaries of any state oif the United States, and within 
the liraits of any Indian réservation, shall be subject to the same laws, tried 
in the same courts and in thesaraemanner, and subject to the same penalties, 
as are ail other persons committing any of the above crimes within the exclu- 
sive jurisdiction of the United States." 

Prier to this act, it had been the policy of the government to permit 
the Indians preserving their tribal relations to regulate and govem their 
ovVn internai and social concerns. But by this act congress made a rad- 
ical change in the pre-existing policy, and thereby subjected the offenses 
therein defined to the jurisdiction of the United States tribunals. It is 
under and by virtue of that act that the indictment in the présent case 
was found, and by which it must be governed. Manifestly, to bring a 
défendant within the provisions of the act, he must be an Indian; and 
it was therefore necessary that the indictment should allège the défend- 
ant to be an Indian. Such allégation being necessary, it is of course 
essential that the proof should correspond; for it is a cardinal rule in 
criminal procédure that every material averment of the indictment must 
be established by proof to justify a conviction. In the présent case, it 
is a fact conceded by the respective counsel that the defendant's father 
was a full-blooded negro, and his mother a fuU-blooded Indian; that he 
was taken by his father, when very young, from the réservation where 
he was born to réside with the father in Los Angeles city, and he did so 
réside for a number of years, but bas since returned to and lived on the 
réservation, where the oifense in question is alleged to bave bben com- 
mitted. And the question now raised is whether the défendant is an 
V. 42F.no. 6— 21 
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Indian, within the meaning of the actof March 3, il8.85. If his par- 
entage was a matter about which there was conflicting évidence, or if 
the faot io felation to it was not eonceded, it would hâve to be passed 
upop by the jury, along with ail the other facts of the case; but, being 
eonceded, it is useless to go into the circunastances of the alleged offense, 
if it be true, as contended by counsel for défendant, that he is not an 
Indian, within the meaning of the statute upon which the indictment is 
founded, The statutçs of the United States nowhere define an "Indian." 
As a matter of fact, the défendant is no more an Indian than he is a ne- 
gro, and no more a negro than he is an Indian. In the case of U. 
S. V. Sanders, Hemp. 486, the court held that the quantum of Indian 
blood in the veins did not détermine the condition of the offspring of a 
union between a white. person and an Indian, but further held that the 
condition of the mother did détermine the question; and the court re- 
ferred to the common law as authotity for the position that the condi- 
tion of the mother fixed the statvs of the offspring. In the subséquent 
case of Ex parte Èeynolàs, 5 Dill. 403, the court said that the first point 
decided in the Sanders Case was sustained by the common law, as also 
the last point, if applied to the offspring of a connection between a free- 
man and a slave. But in Ex parte Reynolds the court pointed out that — 

"By the common law tys rule is reversed with regard totbo offspring of 
frèe persons. Their offspring follows thé condition of the fq>ther, and the 
raie, partiis sequitur patrem, prevails in determining their status. 1 Bouv. 
Inst, p, 198, § 502; Ludlam y. Ludlam,di} Barb. 486; 2 Bouv. Law Dict. 
147; Shanks v. Dupont, 3 Pet. 242. This is the universal maxim of the 
coipmpn law with regard to freemen,-^as old as the common law, or even as 
the Eoman civil Jaw, and as well settled as tlie rule, partus sequitur ventrem, 
— the one being a rule iixing the status of freemen, the other being a rule de- 
fining the ownership of property ; the one applicable to différent political com- 
munities or states, whose cltizens are in the enjoy ruent of the civil rights poa- 
sessed by people.in a state of freedom, the other deSning the condition of the 
olïspring which had been tainted by the bondage of the mother. No other 
ruies than the ones abovè enumerated ever did prevail in thiS or any other 
ciVilized country. In the case of Lttiîlam v. Ludlam, 31 Barb. 486, the court 
sâ^'s: ' The universal maxim of the common law being parte* sequitur pat- 
rem, it is sUflicient for the application of this doctrine that the father should 
be a subject lawfully, and without breàch of hia allegiance beyond sea, no 
njatter what may be the condition of tlje mother.' The law of nations, which 
bromes, wben applicabje to an existing condition of affairs in a country, a 
part of the common law of that country, déclares the same rule. Vattel, in 
hiaiiàw of Nations, (page 101,) says: 'As the society cannot exist and per- 
pëtuate itself otherwise than by the children of the cltizens, thèse chiidren 
naturally follow the condition of their fathers, and succeed to their rights. 
*i * * The country of the father is therefore that of the children, and thèse 
bicorne true citizens merely by their taoit consent. ' Again, on page 102, Vat- 
tel says: ' By the law of nature alone, children follow the condition pf their 
fathers, and enter into ail théir rights.' This law of nature, as far as it has 
becbùie a part of the comnion law, in the absence of any positive enactment 
OU the subject, must be the rule in this case. " 

It results from thèse views, that the défendant is not an Indian, within 
the meaning of the stBtute;Uj)Qn which the indictment is based; and, that 
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being so, the jury must be directed to retum a verdict of not gûilty upon 
the conceded fact in regard to the parentage of défendant, without going 
into the ciicumstances of the alleged offense. 



ScHOFiEiJ) A al. V. DxnuLOF et al. 
{CireuU Cowrt, S. D. PenruyVoania. May 0, 1S90.) 

1, Fatbnts ior INVBNTI0N8— Notice— Inïeingbmbnt. 

Re7. St. U. S. % 4900, provides that tbe public sball be nottfied that an article is 
patented by a notice attacbod to it, and that In absence thëreof damages cannot be 
recovered for infrlngement "except on proof that the défendant was notified of the 
inf ringemeut, and contioued after such notice" to infrtnge. Held that, in the ab- 
sence ot proof to the oontrary, it would be inf erred that the notice was attached to 
the patented article. Following iîtiibber Co. T. Qoodyean; 9 Wall. 788. 

2. SaMB — BUBDBN OF PrOOP. 

It is only when défendant has proved that tbe notice was not attached to the 
patented article that it is incumbeut on complainant to proTe that actual notice was 
given to défendant. 
a. Samb— Pbéstjmption. 

Act Gong. Feb. i, 1887, (St. tJ. S. 1886-87, c. 105,) relatlng to design patents, pro- 
Tides for the recovery of certain damages against persons who shall " apply the de- 
sign secsured by such letters patents, or any colorable imitation thereol. " Held that, 
though the act applies only to persons inf ringing with actual knowledge of the pat- 
ent, yet, where the design has been copied, it wiU be presumed that it was with 
knowledge of the patent, in the absence of proof that a notice was not attached to 
the patented article. 

In Equity. 

Hector T. Fenton, for oomplaînants. 

Jo8. C. Fraley, for défendants. 

Butler, J. The suit is for infringing letters patent No. 18,996, — 
"Design for Rugs." The patent, we think, is valid. This question is 
not free from doubt; but there is nothing in the proofe sufficient to repel 
the usual presumption in its favor. The infringement is reasonably 
clear. The dominant and characterizing featurés of the plainliffs' and 
défendants' rugs are substantially identical. The plaintiffs are therèfore 
entitled to an injunction. Are they entitled to damages, al&o? This is 
the only serions question presented. Section 4900 of the Revised Stat- 
utes provides: 

"It shall be the duty of ail patentées, and their assigns and légal représent- 
atives, and of ail persons making or vending any patented article for or Un- 
der them, to give suSicient notice to the public that the same is patented; ei- 
therby flxingthereon the word' patented, ' together with the day and year 
the patent wasgranted; or when, from the characfcer of the article, this can- 
not be done, by Oxing to it, or to the package wherein one or more of them is 
inclosed, a label containing the like notice; and in any suit for infringement, 
by the party failing so to mark, no damages shall be recovered by the plain- 
tiff, except on proof that the défendant was daly notified of the inf ringement, 
and continued, af ter such notice; to make, use, or vend the article so patented. " 
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The plaintiffs are ; within the section; they manufacture the rug. 
Whiléthe évidence res^ecting this is meager, it is nevertheless suflScient. 
There is no proof that the word "patented" was affixed, nor that notice 
was given as required by the section. The word is found on the rug 
exhibited; but as this came from the plaintififs' hands, without expia- 
nation of the time when, or circumstances under which, it was stamped, 
the fact is unimportant. The bill avers notice, in apparent conformity 
with the alternative provision of the section; and without explanation 
this might possibly be'tàken as an admission of neglect to mark, espe- 
cially in the absence of contrary évidence. The notice is only required 
in case of such neglect, and can be of no advantage under other circum- 
stances. With the explanation before us, however, the averment can- 
not be accorded this efiect. It would be improper to refer it to the stat- 
ute. An examination shows that similar averments of notice, or knowl- 
edge, are found generally in injUnction bills — no matter what the wrong 
complained of. Its office, doubtless, is to show aggravation, and en- 
hanee the clainl to protection. 

While the averment is denied, the proofs are silent respecting it. If 
the issue is unimportant its introduction must be treated as surplusage. 
If it is regarded as raising the question whether the plaintiffs performed 
the duty of marking, on whoih is the burden of proof? The form of the 
issue is imœaterial. If the plaintiffs are entitled to a presumption of 
performance, their averment will not, of course, shift the burden to them. 
If it i§j on the défendants, their answçr is sufficient to raise the question, 
and admit the proof. 

Marking the goods, or notifying the infringer, is a prerequisite to the 
claim of damages. The object of the section is reasonably plain. To 
mulet an infringer, who is ignorant of the patent, and without reason- 
able means of information, in damages is unjust. They frequently ex- 
ceed the profits realized from infringement, and operate as punishment. 
While knovvledge might beinferred, (and in the absence of this statute 
■çv^ould be,)frpm the p^tept-office record, the implication would be weak; 
and whçp applied to such a case would be unjust. In most instances 
iûfringers would be ignorant of the patent. Congress therefore imposed 
on patentées the duty, of marking their manufactures, in the manner 
stated, and ma(ie compliance a condition of the right to recover damages, 
—" except on proof thg.t the défendant was notified of the infringement, 
and continued after such notice." Marking, or notice, is therefore the 
foundation of the right to damages. The one or the other must, conse- 
quently, be established, to justify recovery. If marking is omitted, and 
notice relied upon, the bur^ien is on the plaintiff. The section, as we 
hâve seen, .^0 places it, in express terms. As marking is a condition of 
the right fo' recover damages, it must, as before observed, be established, 
— either by proof, or ihference. It is a little difficult to understand why 
it should be inferred. It is not like questions of novelty, invention, 
ârid others involvihg theipatent, which are held to be matters of défense. 
They arie so held because of presumptions arisingfrom the patent, or be- 
cause of statutory provision. It js true that statutes of limitation must 
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be pleaded, generally, and that they bear some analogy to this section. 
The ruling, however, which required this was arbitrary, applying at first 
to certain cases only, and was then rested on the grouiid that the debt is 
still due in conscience, and should be considered so in law, unless the 
statute is interposed. Ail such législation was formerly unpopular, and 
begrudgingly administered, even by the courts. In the absence of con- 
trary authority we would, therefore, feel inclined to hold the plaintiffs 
to proof. There is authority, however, which cannot be disregarded. 
Rubber Co. v. Goodyear, 9 Wall. 788, we think, involved the question. 
The plaintiff neither averred nor proved compliance with the section. 
Before the master, his claim to damages was opposed for this reason. 
The court overruled the objection on the ground that "the pleadings did 
not raise the question," and "that compliance with the statute was there- 
fore admitted." The court says: 

"It is said that the bill contains no averment on this subject, and that the 
record ^s equally barren of proof that any such notice was ever given to 
the défendant, except by the service of process, upon the flliiig of the bill. 
Hence it is insisted that the master shoiild hâve commenced his account at 
that time, instead of the earlier period of the beginning of the infringement. 
His refusai to do so was made the subject of an exception. The answer of 
the défendant is as silent upon the subject as the bill of the coinplainants. 
jSTo such issue was made by the pleadings. It was too late for the défendant 
to raise the point before the master. They were concluded by their previous 
silence, and must be held to bave waived it." 

From this ruling it is plain that the court treated the question as mat- 
ter of défense, to be presented and proved by the défendant. While this 
conclusion might, possibly, bave been more clearly expressed, the lan- 
guage and ruling will not bear any other construction. If the duty of 
presenting the question, and furnishing proof to establish perforniance. 
was on the plaintiff, his failure to raise it and fumish the proof would 
not preclude the defendant's objection when made. It would bave been 
sufficient, in such case, to point (as the défendant did) to the fact tha.t 
the plaintiff had not laid the necessary foundation for his claim; it çould 
not hâve been held that the défendant had waived his right to object. 
It is only on the hypothesis that he was bound to set up and prove nbn- 
compliance with the duty, that his silence on the subject could be held 
to estop him. This case must, therefore, be regarded as deciding that 
the burden of proof, in such cases, is on the défendant; that in the ab- 
sence of proof performance is to be inferred. In Goodyear v. AUyn, 6 
Blatchf. 33, the question was not directly involved. The application 
was for a preliminary injunction. The court nevertheless considered it; 
and while what is said is but a dictum, it is the expression of an eminent 
judge (Blatchford) and is entitled to weight. He says: 

"It was for the défendants to show a failure by the plaintiffs to mark, as 
required, the articles made or vended, and then the burden of proof would be 
on the plaintiffs to show that, before suit was brought, the défendants were 
notiiied that they were infringing the patent. " 

This language is unambiguous. Again, in Herring v. Gage, 16 
Blatchf. 129, 130, Judge Wallace says: 
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,f "Itisinaistied * ; * * , iÇçr the défendants, that no danjages ar^ reçov^çar- 
'abie, beçanse the device w.as not labeïed or marked sis patented, under sec- 
tion 4900 6f thé Revised Statutes. The statute bas no apf)lieatiori to a case 
likethis. * * * If it hâd, the défendants cannot avail themselves of the 
défense, beoauae they hâve not set it up in their answer," 

—Gitm^ Rubber Co.v. Goodyear. This, also, is but adiciwwi. It never- 
thelefe^ shows the cqurt'S understariding of the question. 
, The iûterpretatioû of' the statute by the bar, as shbwn in practice, is 
éntitlèd to oiuch weight. Investigation has satisified us that this inter- 
prétation is in conformîtywith the vieWs expressed in the cases men- 
tidnèd. . ifrom the ehactnierit of the àtàtute down, the baf has proceeded 
:ûpon the hypothesis that the burdén of averring and proving failure to 
niark is on the défendant. No casé has been found in which the plain- 
tifif waS held to proof of marking ih the first instance. A decree must 
therefore be entered in the plaintiffs' favor for damages, as well as for 
an injunction. 

i' Are' thçy entitled to the benefit of the statute of February 4, 1887, 
(gt.Ù„S. 1886-87, 0. 105,) relating to design patents? fhis statute 
does not apply to ail infringers. One who innocently infringes — in 
ignorance of the patent — is /not within ité provisions. It contemplâtes a 
willfùl appropriation of the design. The words "apply the design se- 
çured b;^ such letters patent or any colorable imitation thereof," clearly 
imply knowledge of the design. It could not be "applied" without 
such knowledge; and a difierent reading would render the words "or a 
colorable imitation thereof," unmeaning. Other language employed 
leads to the same conclusion. We èntertain no doubt on this subject, 
and need not enlarge upon it. 

A cdmparison of the plaintiffs' and défendants' rugs justifies a belief 
that the latter wâs copied from the former. While the conclusion doea 
not hecessarily foUow that they had knowledge of the patent, we must, 
for the reaaons beforei stated, infer they had, in the absence of proof to 
the contrary. Presuming the rug to be marked we must hold him to 
Buch knowledge, under the circumstances. A decree wiU be entered 
accordingly. 

NoT» BT THB Court. Slnoe preparîng tho f oregoing opinion we find tho prin- 
cipal point, discussed is consldered briefly in Mr. Walker's excellent bock on Patents, 
at section 463, and the failure to mark patented articles treated as a défense. I havo 
«ùso sinœ seen tho case of MoComb v. Brodie, 1 Woods, 153, in whioh a différent view 
was adopted. The question does not, howerer, appear to tiavè been discussed in tltis 
case. , 
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Edison Electric Light Co. v. Peekins Electric Lamp Co., (two 
cases. Nos. 655, 656.) 

(Circuit Court, D. Connecticut. May 20, 1890.; 

Patents— FoREios Inventions— Duratioiî op Right. 

Rev. 8t. U. S. § 488T, provides that "every patent granted for an invention wWch 
bas been previously patenved in a foreign countiT sliall be so limited as to expire 
at the same time with the foreign patent. " Selâ ttiat, where a foreign statute, 
nnder which a foreign patent bas been extended, was in force at the time a United 
States patent for the same invention was applied for and issued, and where by such 
statute the extension 6t the foreign patent was, In the absence of unfulfllled condi- 
tions, a matter entirely of right, at the option of the patentée, on his payment of a 
required fee, and such fee bas been accepted by the foreign government» and the 
patent extended, the United States patent does not expire until the expiration of 
such extension, thoogh the foreign patent, before the extension was granted, had 
lapsed by the non-obsorvance or the happening of a subséquent condition prescribed 
by the statute. 

In Equity. 

Eugène H. Leivis, for plaintîff. 

E. D. Robbim and Edmund Wetmore, for défendant. 

Shipman, J. Thèse causes are in equity, for alleged infringement of 
letters patent. The questions now at issue arise upon the défendant'» 
pleas, which the plaintiff has set down for argument. 

The bill in equity in No. 655 avers that the letters patent upon which 
the suit is based were dated January 27, 1880; that a previous Ganadian 
patent for the same invention was granted for the t«rm of 15 years from 
itsdate; thatsaidterm has not expired; and that the same is in full fprce 
and effect. The plea in that case allèges that the Ganadian patent was 
granted on November 17, 1879; that said Ganadian patent was originally 
granted for the term of five years, with the privil^e of extending the 
same, after the expiration of the said period, upon the payment of a fur- 
ther fee; that it bore upon its face its liability to be terminated before 
the expiration of ûve years by the non-observance of two conditions sub- 
séquent, similar to those which are recited in PoJd v. Brewing Co., 10 
Sup. et. Rep. 577; and that said two conditions were not fulfîlled. Its 
actual atternpted extension by the Ganadian government is not denied. 
The plea further allèges that during said period of five years the Gana- 
dian patent expired by virtue of the expiration of a subséquent Swedish 
patent for the same invention, and that the Ganadian patent was incapa- 
ble, under the law of Ganada, of extension beyond said original term cf. 
five years; and that any attemptto extend the same by any officerofthe 
Ganadian government was void, and of no efiect. It is understood that 
the Swedish patent was issued after the date of the United States patent, , 
and that the Ganadian statute of 1872 in regard to the extension of pat-, 
ents by payment of fées, which is recited in the Bote Case, is the statute^ 
under which the Ganadian patent was issued. 

ïn Bâte B^rigerating Co. v. Hammond, 129 U. S. 151,9 Sup. Ct. Rep. . 
225, it was held that — 
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" Where the Canadian statute, under which tlie extenaîons of the Canadîan 
patent weregranted, was in force wlien the United States patent was issued, 
and also wlien that patent was applied for, and where, by the Canadian stat- 
ute, the extension of the patent for Canada was a matter entirely of right, at 
the option of the patentée, on his payment of a required fee, and wliere the 
flfteen-years terni of the Canadian patent has been continuons and vvithout in- 
terruption, the United States patent does not expire before the end of the fif- 
teen-years duration of the Canadian patent. " 

This décision, being confined to the facts which are therein stated, 
d;oes not control the présent case. In Pohl v. Brewing Co., 10 Sup. Ct. 
Rep. 677, (decided at the October term, 1889, of the suprême court,) it 
was hcdd that a patent of the United States subject to the limitations 
prescribed by section 4887/ by reason of a previous German and a pre- 
yious French patent, did not expire prior to the expiration of the 15 
years for which the German patent was issued, although each of said 
patents had theretofore expired by virtue of the operatiori of conditions 
subséquent which, by the law of the respective countries, made said re- 
spective foreign patents void. The court says "there is nothing in the 
statute which admits of the view that the duration of the United States 
patent is to be limited by anything but the duration of the légal term 
of the foreign patent in force at the time of the issuing of the United 
States patent, or that it is to be limited by any lapsing or forfeiture of 
âny portion of the term of such foreign patent by means of the opération 
of a condition subséquent according to the foreign statute," and further- 
iriore cohstrues the words in section 4887, "having the shortest term," 
to mean the foreign patent which, at the time the United States patent 
is gtanted, has then the shortest term to run, irrespective of the fact that 
the foreign patent may afterwards lapse or become forfeited by the non- 
observance of a condition subséquent prescribed by the foreign statute. 
The facts in this case are not the same with those in the Pohl Oase, be- 
caùse the French and German patents were on their face for the term ot 
15 years. It is said in the plea that the Canadian patent was for the 
term of five years, with the privilège of renewing thè same, upon the pay- 
ment of a fee, for a further term, and that, previous to the expiration 
df the first five years, it had expired by means of the provisions of the 
Canadian statute, and therefore could not be renewed, and that two of 
thèse conditions subséquent were expressed upon the face of the patent. 

Aided by such light as the décisions which I hâve quoted furnish, I 
am of opinion that, when the Canadian statute under which the exten- 
sions of the Canadian patent were granted, or attempted to be granted, 
was in force when the United States patent was issued, and when it was 
applied for, and when, by the Canadian statute, the extension of the 
patent for Canada was, in tbe absence of unfulfilled conditions, a matter 
entirely of right, at the option of the patentée, on his payment of a re- 
quired fee, and when the 15-years term of the Canadian patent has been, 
by the aflBrmative action of the govemment in apparently renewing the 

1 Rev. St. U. S. S 4887, provides that "every patent granted for an invention which haa 
beat previously patènted In a foreign country shaÏL be so limited as to expire at tha 
apjno time with the foreign patent. " 
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patent, continuous and unînterrupted, the United States patent does not 
expire before the end of the 15-years duration of the Canadian patent, 
although the Canadian patent, before the expiration of the firstfive years, 
may hâve lapsed or become forfeited by the non-observance of a condi- 
tion subséquent, or by the happening of a subséquent condition, pre- 
scribed by the statute of Canada. If the Canadian government has in 
fact accepted the renewal fee, and renewed the patent for a continuous 
and uninterrupted period of 15 years, as though the subséquent condi- 
tions had been complied with, the United States patent has aot expired 
before the expiration of said 15 years. I am coniirmed in the construc- 
tion wliich I hâve given by the hardship of a con.struction which should 
compel thelife of United States patents to be determined by the opéra- 
tion of conditions subséquent in prior foreign patents which may secretly 
affect, or be claitned to affect, the life of such foreign patents, although 
they are apparently, upon theirface, in full force, and hâve apparently 
; been uninterruptedly continued in existence by the government which 
^granted them. 

In No.. 656 the dates of the respective patents difFer from those in No. 
655. The plea in No. 656 sets up, mviatis mutandis, the faCts which 
hâve been beretofore stated, omitting those in regard to the Swedish pat- 
ent. I. understand the facts to be substantially those of the Pohl Case, 
except thatin the plea the conditions subséquent are allegedto be stated 
upon the face of the Canadian patent. I do not regard this as a vital 
différence. The pleas are overruled, and the défendant vvill anawer in 
30 days. 



Meskeb et al, v. Thueker et al. 
(Circuit Cmm, E.D. Missouri, E. D. Octolœr 80, 1889.) 

L Patbîitb roK Inventions— Patentability — Utilitt— Presumption. 

In the absence of satisfactory évidence to tbe contrary, the subject-matter ot 
every patent is presumed to be useful and patentable. 

2. SaME — INFKINGEMENT — OrNAMENTAL CbILINGS. 

Letters patent Ko. 861,438, granted April 19, 1887, to Uesker & Bro., for an 
improvement in sheet-metal ceilings, walls, or panels, held valid, and infringed by 
ceilings made in accordance with letters patent No. 876,926, granted January ii, 
1888, for an linprovement in metallieeeilings. 

In Equity. 

This was a suit for the infringement of letters patent of the United 
States No. 361,438, granted April 19, 1887, to the firm of Mesker & 
Bro., for an improvement in sheet-metal ceilings, walls, or panels, 
by ceiling manufactured and sold by défendants, made in accordance 
with the letters patent No. 376,926, granted to Charles Thuener, Janti- 
ary 24, 1888. The claim of the patent sued on is as follows: 

"The eombi nation of the sheets. A, A, À, and the cross-bars, B, are sheet, 
A, bavjng tbe fold, a^ a^ and receiving tbe edge of tbe ^joining abe«t, A. 
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lapd beingriseeured totlje fraineoif tBe structure, and said bar, B, hayingthe 
folds,, ,6,|?ji8ub8tantially as described," ^ 

, The '/Méy a?, a*," rëferred to in tbe claim of the patent, is a re-enter- 
ing fold,! capable of receiwing. and supporting the edge of the adjoining 
sheefc,: àûd havihg the rèturn bend or part, a?, carried far enough eut to 

.projeètibeyondthe edga'îof 'the supporting ledge beneath, and forming a 
nailihgrflange, iwhich islbidden when the ceiling is in place. Each 
sheeb basihut; the one ikaiMrig flange. The folds, 6, b^j of the bars, are 
rre-eptering folds, capable; of eadih recel ving the end of a sheet, so that 
the ends of- two sheetsmay be joined together by means of it. The 

ioross-bàrshave no nailing flàngeSjbut are supported upon theends ofthe 
flbeets.! The whole ceiling issupported upon the concèrted nailing 
flanges ^rmed on one side edge oî' each sheet in the manner above stated. 

i The fold, à*, a'y shovra^ io the drawings of the patent sued on, forms a 
lèdge having an inclined bearing. The fold nsed by the défendants 

«foriaed a flat bearing; 'In other respects the folds were the same. The 
bars shown in the complainant's patent hâve two sides, sloping inward 
vintiï theyKineet; Tbe ; bars in thé inifringing ceiling diflered firom them 

îonly in the fafet that they presentedîthree sides toviewj, thetop béing flat. 
Tlje défenses étere lacfciiof shovelty^andi patehtabilily àiid; hon-itïfl'inge- 

,ment» j 'Avery laige numbèrof patents w^ere offereâ in évidence. Those 

i iipon which mbèt stress wasplaced byi the défendants? 'COÙftsel iafe the 

tfdlowing: Patent gfantedJ. D, Ottiwell, No. 348,775; pa.tent 'granted 

i ÙPi fioya, OSTo. 96v7â2 *y. and . patent graated P. A. Th^ias/ No, '358, 175 . 
Benjamin F. Rex, for complainants. ■ . 

George H. Knight, for défendants. 

Thayer, J., (prally.) This case was argued for a day and a half. 
The questions and pat^nt^ discussed are so numfirpus, that it is impos- 
sible, in the time at riïy disposai, to go bver ail of the points in détail. 
Hence in thig ca§e I content myself with, fl, statemeijt of %he conclusions 
I bave formèâ. In view of the stàte of thé art, and thé numerous kinds 
of metalliç ceiling heretofors patented, it is nodoubt questionablewhether 
^ tbe metaliic ceiling patented by Mister possessea patentable novelty. 
But inasmuch as the pàféfat creates:îhë pfëstinaptibn that the combina- 
.tiou claimed. ia patisntftble, and is a useful combination, and inasmuch 
.48 the evidénèe^pes not «âtisfactqrlly overcomé that presumption, and 
' furthermore, àâ ît îs évident from ah examination of the ceiling made 
by the défendants that it was copied from the ceiling manufactured by 
complainants, with merely a colorable différence in ope particular, 
j (thatj is, in' theform of.tlip foldj)! haye determined toorder a decree in 
,',fi^yor of complfliinant. . ^In view of thç aomount of tesUniony that has been 
rtiiken, itappears to methat it is unçieceft^ary to order a référence in this 
t caseibr the- purpose of^^soertaiuingjthe da,mage8iresulting,from the io- 
.jfringement. jFrom t|iQ.;<,tÇ8timony, already takeuj :it is probable that 
counsel can easily ^grej^^sto theamount of dam^gçs tp be ^ssessed. 
•Heoce a référence to aiipiRpter will niptbe ordered./^nîess cpniplainants' 
[ «^UQfiel ÎQsists upoA' a raf^encâ; If be doesao insista a lefereuce Ttiill, 
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of course, be ordered; but the court will réserve the right to put tfaei 
costs of such référence where they shall belong, if, at the conclusiou of 
the référence, as now, it appears that the référence was unnecessary. i 



The Thingvalla.' 

The Geiser. . 

In re Dampskibsselskabet Thingvalla. 
{District Court, E. D. New Tork. May 8, 1890.) 

COIilSlOW— BBTWBEN StEAMEKS-^KOSSING COUBSBS— LlMITING LiABILITT. 

The steam-sliips Thingvalla ànd Griser, belonging to thé same company, met on 
the bigh seas about 4 o'clock of a dark and rainy morning. Tbe Thingvalla ported, 
and kept a-port. The Geiser starboarded, and remained so. Both vessels reversed, 
but the Thingralla struck the starboard side of the Griser, sinking her almostimme- 
diately. On pétition by the owner of the vessels for limitation of its liability, variona ' 
claimants alle^ed that the collision was caused by the f ault of the Thingvalla. Claim- 
ants' contentions were as f oUoW»: (1) That the vessels were on crossing uoursias, itot 
meeting end on, as petitioneralleged; but held that, in either case, the right of the 
Thingv^illa to port was the same. (3) That, af ter the Thingvalla had ported to the 
Oeiser's i-ed light, she lost that light, and saw the gréeh, ahd that thereupoh it be- 
oame her duty to starboard. Held, that uader the oircumstanoes, knowing her own 
right to port and the Geiser's error in starboarding, and not knowing but what the 
Geiser would attempt to correct her error by porting, there was no fault in the 
Thingvalla's omitting to starboard during the oomparatively short period f rom hér 
losing the Geiser's red light tb the collision. (3^ That either the Thingvalla was . 
running f uU speed in a f og, or had an insufloient lookout. Beld, that the évidence 
did not show fog, and did show that the Geiser was seen in time for the Thing- ■ 
valla to hâve avôided her if thé Geiser had maiatained her course. (4) It was also 
chargea that the Thingvalla showed no mast-head light, but held, that the évidence ' 
did not sustaiu the charge. Held, therefore, that the coUiaion was not due to fault- 
on the part of the Thingvalla, and the petitioner was entitled to a liniitation of It» 
• liability. 

In Admiralty. On hearing of pétition for limitation of liability. 
Wing, Shoudy & Putnam; for petitioner. . < 

Sidriey Ohubb, R. D. Beneiicl, E. B. Qmvers, J, Edward Stoanstromt ' 
ÂugvM JReymeii, and Herbert KeUell, for varions claimants. 

Benedict, J. The pétition in this case is filed by a corporation 
owning the Danish steam-ships Thingvalla and Geiser, to obtain a lim- 
itation of its liability for damages occasioned by a collision which oo- 
curred between those two vessels on the bigh seas, .not far frora Sable 
island, on the 14th day of August, 1888. At the time of the collision," 
the Geiser was outward bound from New York with passengefs àiid 
cargo, and the steamer Thingvalla was bound to New York, also laden ' 
with cargo and passengers. Thèse two steamers came in collision abotit 
4 o'clock of a dark and rainy morning, thé Thingvalla striking the Gei-' 
ser'on hér starboard side, almost at right angles, and cutting hef faearly ; 

,'Bepqrti^ by ^ward G. Benedict, Ësq., of the New York bar. 
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in two, so that she sunk in deep water almost iramediately; the steamer 
and lier cargo being totally lost, and some 60 persons on board of her 
being drowned. Tlie bow of the Thingvalla was smashed in by the col- 
lision, and she reduced to a sinking condition, but her master, by tho 
exercise of a care and skill which deserves mention, succeeded, by run- 
ning her stern foremost for the whole distance, in reaching Halifax, some 
180 miles distant. The name of this master is Soren J. Laub. The 
Geiser and her cargo being lest, of course nothing bas been brought into 
this court to represent her. The petitioners' interest in the Thingvalla 
and her pending freight is represented by upwards of $60,000, which 
bas been brought in by them, and is now in the registry. The pétition 
sets forth that the collision occurred through no négligence upon the part 
of the persons having charge of the navigation of the Thingvalla, and 
prays that, if it so appears Upon hearing of the cause, the petitioner may 
be decreed to be free from responsibility for the loss and damage caused 
by. th^ coUîMbn. . Several insurance companies and others interested in 
the cargoèsladën on board thèse steamers appear, and dèny the allega- 
tibn oft^lle; pétition, ànd assert that the collision was caused by fault on 
the part ôf the Thingvalla. 

,' As thè éolliSibn happened about 4 o'clock in the morning of a rainy 
day, there would be, in the ordinary course of events, no one on the 
deck pf^ither vessel excèpt tbose whose duty required them to be there. 
The first and third officer of the Thingvalla were on the bridge. They 
hii\*e béèn called and examined by the petitioner. The lookout is not 
caJled. : Of the Geiser's survivors, the third officer and a young man 
were on the deck at the time of the collision. The former has been 
called as a witness, the latter not. Her second officer, who was below 
deck and a^leep, and her master, who came on the bridge a moment be- 
fôre the collision, hâve also been examined. Two master mariners of 
g'rêat expérience testify, as experts, at the call of the claimants, and also 
a single passenger from the Geiser. 

Upon: the tëstiraony given by thèse witnesses, the claimants of the fund 
in court contend, first, that the steamers were upon crossing courses, and 
not, as the petitioner asserts, meeting end on, within the meaning of 
article 15. But* assuming the testimûny to support this contention, it 
does not foUow that the navigation of the Thingvalla was faulty. What 
the navigation of the' respective vessels was.is not in dispute. The Thing- 
vall^, npon discérning the Geiser, ported her helm, aiid kept under her 
pp,rt helm until the two vessels were in contact, meanwhile stopping and 
r^yersing her engines. The Geiser, upon discovering the Thingvalla, 
st^rboarded her jielm, and kept under her starboard belm until the ves- 
sels were in contact j meanwhile stopping and reversing her engines. The 
véssejs w&re either meeting end on or upon crossing courses. In either 
caae, ;the right of the Thingvalla to port was the same. So, in either of 
thpseï case$, it was wrong navigation for the Geiser to starboard, as she 
did., The smain (contention on the part of the claimants is that if it be 
thlàt the T^hihgvalla had the right to port in the first instance, and if it 
, be that the Geiser waa wrong in starboarding as èhe didj nevertheless it 
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was the duty of the Thingvalla, when she saw the red light of the Geisér 
disappear, to starboard her helm, because by so doing she wotild hâve 
avoided collision. In the light of the facts disclosed by the testimony, 
I am inclined to believe that if the Thingvalla had swung sharply to port 
under her starboard heim, as soon as the Geiser shut ont her red light 
and displayed only her greeu, collision would hâve been avoided. But 
- it by no means fqllows that the Thingvalla can be adjudged to be in fault 
for not swinging under lier starboard helm when the Geiser's red light 
was shut ont. The facts then known to the ofBcer in charge of the Thing- 
valla were thèse, and thèse onlyj namely, that he had the right to avoid 
the Geiser by porting; that the Geiser, under a starboard helm, was in 
the wrong; and that, as the vessels were then approaching, risk of col- 
lision was manifest to those in charge of both vessels. What had in- 
duced the Geiser to starboard, the offieer in charge of the Thingvalla did 
not know; nor did he know what is now known, that no effort to return 
to her true course would be made by the Geiser. On the facts known 
to him, he was entitled to présume that the Geiser, upon discovering the 
Thingvalla under her port helm, would l)e consciousof error, and would 
at once endeavor to correct it by shiiting the Geiser's helm from star- 
board to port. Knowing what he did, and nothing more, no obligation, 
to starboard his helm attached to the offieer incommand of the Thing- 
valla. Capt. Thompson, testifying aa an expert,, expresses a belief that, 
under the circumstances narrated, he would hâve taken the chances, and 
starboarded, as soon as the Geiser's red light was shut eut. But it is 
easy to arrive at such a belief after the event. Whether this experienced 
and skillful navigator, if he had been in command of the Thingvalla at 
the time, charged with the responsibility of the lives and property on 
board, would bave "chanced it," and put his vessél at full speed under 
a starboard helm, cannot now be known. What is known is that if he 
had donc so it would hâve been in violation of, laW. Capt. Milbank, 
also testifying as an expert, is likewise of the opinion that if he had 
commanded the Thingvalla under the circunistances, with 50:seConds 
of time, he would hâve taken the chances of assurûing the green light of 
the Geiser to be a persistent green light; and with a persistent green 
light ahead he would starboard his helm, and go on at full speed. But 
the law does not compel the taking of such chances. The offieer in com- 
mand of the, Thingvalla did not and could not know that the Geiser's 
green light ysnB a persistent green light. Thé presumption was the other 
way. In the absence of that knowledge, it seéros to me clear thàt it can- 
not be held to bave been the duty of the Thingvalla to starboard, and 
go at fuU speed; especially when, there being then risk of collision, the 
law made it objigatory to stop and reverse; and to stop and reverse would 
be inconsistent with a starhoarding of the wheel, for the power of the 
helm tp swing the vesselis dépendent ou the forward movement of the 
screw. The question is not what bold.and. daring men would do, but 
what the law made it the duty of the offieer in command of the Thing- 
valla to do. After a careful study of the case, aided, as I bave been, by 
elaborate arguments on both sides, I am unable to hold the offieer in 
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charge of tBe TÉiiig'valla Ib be in fault for omitting to stârboard his helm 
upon losing tlifr:G«iser's red light. 

Anotherf eohtentiôn on the part of the clairaant of the fund is that the 
Thingvalla was in fault either for not seeing the Geiser sooner than she 
did, .or, ifithat iwas impossible by reason of the weather, in keeping up 
her;speed^<>fll knots an hour in thiek weather. But there is no évi- 
dence of ahy ifcig. The testimony from those on deck is ppsitive that lights 
could bei seen ;ata sufBcient distance, although the night Was dark and 
rainy." None of >the numerous passengers who were on the deck of the 
Thingvall&i immèdiately after the collision are called ta show that the 
weatherwas thick, and it is impossible to conclude from the évidence 
that the weather was such as to require the steamer to reduce her speed. 
As to the failure to keep a proper lookout on board the Thingvalla, the 
proof sho^s that there was a stationed lookout, and that the Geiser was 
seen at a safficient distance to hâve enabled the Thingvalla to avoid her 
if she had maintaiïied her course. Indeed, the main argument made on 
thé part of the claimants is based upon the assumption that there was 
time enoughfor the Thingvalla to clear the Geiser by starboarding the 
helm after the Geiser was seen to be starboarding. Itis plain, therefore, 
that the collision cannot be attributed to the want of a lookout on the 
part of the Thihgvallaj nor to improper speed in thick weather. 

Another contentictt) on the part of the claimant is that the starboard- 
ing of the Geiser's helm upon discovering the Thingvalla arose from 
the factthati to those in charge of the navigation of the Geiser, the 
Thingvalla diepiayed a green light, but no mast-head light; and it is 
UTged that the cdlision should be attributed to the failure of the Thing- 
valla to ddsplàyia mast-head light. But while it would seem to be the 
fact that no mast-head light on the Thingvalla was seeil by the two wit- 
nesses who are called from the deck of the Geiser, and while it is not 
easy to understand how the rnate in charge of the Geiser, who is shown 
to hâve been a compétent navigator and who was lost by the collision, 
could hâve starboarded his helm if he had known that the approaching 
vesSel was a steamer j it is in proof that the Thingvalla carried a mast- 
head light; not only from those called from the deck of the Thingvalla, 
but from themàsterof the Geiser who came on deck before the vessels 
struck, and Who says that he then saw the mast-head light of the Thing- 
valla. The suggestion is made that a sail on the Thingvalla's stays might 
hâve hid the mast-head Hgbt,i but of this there is no proof. It might 
also, perhaps, besuggested th^ some sudden dash of rain obscured the 
li^t, but suggestions likethesë 'do not form foundation for a judgment 
that the Thingvalla is responstble for tb 's collision because of the failure 
ioshow the mast-head light. My conclusion, therefore, is that the Thing- 
valla must be adjudged free from any fault conducing to the collision in 
quèstioù, and the petitioner beld eMtled to exemption frora liability for 
the damages ocoasioned thereby. • 
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BooYE r. A Cargo qp Dry Boabds.* 
(IMstrict Coitrt, E. D. Few Yiorîc. May 10, 1890.) 

, SaiPPINCI— CHAPTEB-PaBTT— COÎÎSTBTJCTIOS— PnBNISHINGiOAKaO— DBLATS BT 'WjH.TBBtL. 

tTnder à contract of charter, absolute in its terms, to deliver to a ressel a certain 
quantity of cargo par day, the charterer assumes the riskol the 'Wè'atherbeîng sùch 
as to f orbid handling cargo. 

In Admiralty. Action for demurrage. 
Owen, Gray & Sturges, for libelant. 
Bartktt, WUson & Haydetii for claimanf. 

Benedict, J. Thîs is ah actioii to recover threfe days' demurrage in 

loading the libelant's veaselat Atlantic City, Norfolk, Va., and five days' 

demurrage in discharging the vessel at New York. > - i 

' In regard to the détention in Atlantic City in! loading thé vessel,, the 

] fact is undisputed that thé yeséel was detained three dàys, and that the 

détention arose solely from the fact that the weather wag r&iny, and that 

' thè boaMs, having beèû tijja-driêd, çould pot b^ put on board .ip Buch- 

weather without damage, The provision of the charter was as /ollpws: 

"It is agreed that the lày diiys for loadiû^ and dischargiig shall lié qa fol- 

lows, if net sooner diâpatched: Protri tlietlinb the Vessel Î8 rèady tô réceive 

or discharge cargd, 30,000 teétper day, Sundays excepted, 'tè be fUirnikied 

lor loading, and quick dispatch for discharging, and that for each and every 

-aay'a détention of the Vessel by defaiilt of said party of the second part, or 

liagent, $25.00 per day, day by day, shall be paid bysaid party of bheseoond 

(part to the pîirty of the flrat part, or agent. The cargo orcargoes to ba re- 

! çélVed: and, deliivered along^p|d€, in reach of thç yessel's tackl'es.at posta; pf 

' rbâding and discharging. " '. , .i-, 

, Thereis no dispute as to the fact that the vesgel was. ready: fop load- 

) jng at Norfoik fitthje appointed time, and that, if ,30,000 feet of hoa^ds 

had he€iQ»fuïnished her each day, she would bave been loadedithwe 

, «i^yasponjer than ahe was. Nor is ther« any disputé as to the factrthat 

.the §ole .cftV)se or faUure of the. charterer to deliver the boards alongtside 

the yesgel 33, agreed in the charter- party was that the weather mas 

rg,iny,f kpd the boards,; which were kiln-dried, would be.damaged if 

loaded in the rain. Under euch a cpntract, absolute in its terms,; for 

, the delivery to the vessel of, 30,000 feetpf boards per: day, lam df 

the opinion that the .Isk pf the weather is assumed by the, ch*rteçér. 

, It woulxi h^ye been so easy to hâve said "weather permitting": that, the 

absence pf words of that import indicate auunderstandiiig that ; the 

weather was at the risk of the charterer. The words "by defaùltofnthe 

party pf: the second part" mean the defajilt>infuriiishing 30,000,, feet 

per day along-side the vessel for the loading thereof.: Thm y. Byers^,l 

■Q. B,. Diy.,244. -, 

.In regard to the détention of the vçssel ia New York in unloading, 

i the, eyidçpçe makes it c)ear tha.t the del^y i \yaa by fault of tbei imaster 

of the ship in not proceeding tothe plfice designated for the discbarg- 

•Reported by Edwarçl.O:jjBeuedlot,E8q.,of thp^Iiew JÏorkbar.-, , : ,■;-'■ 
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ing of the cargo on Saturday, or even Monday moniing. If he had ar- 
rived at the place on Monday mprning, even, it is évident that he would 
hâve been discharged at once. 

The libelant must recover for three days' détention at Atlantic City 
at the rate provided in the charter. Let a decree be entered in favor 
of the libelant for $175 and costs. 



The Stephen Bennett.' 

The Elizabeth T. Cottinqham. 

CDistHct Court, E. D. New York. TOay 10, X890.) 

COIXISION— UVERTAKINO VeSSEL— MiSSINO BTATS. 

. Xwo sctaooners were beating up tbe coast, tbe B. f oUowln? In dose proximlty to the 
C.,.andgaining8lightlyonlier. TheC. wentabout, apdimmedlatelyafterwardsthe 
Bv Mtempted to do' tbe samé, but misstayed, and, gatbertng sternway, got under 
the^ltotr of the C, and was struck by ber. Tbe B. bad misstayed once before that 
moruitig. Held, that the collision was oaused by the B. in tacking so close to the 
Ci'With knowledg« that she was liàbie to misstay. 

.' Iiî Admiralty. Cross-action^ for damages by collision, 

' 0W(^,.Clray ^ Sturges, fov the Elizabeth T. Cottingham, 

Gooiirich, jbeadyik Goodrich, for the Stephen Bennett. 

Benemct, J( Thçse are cross-libels filed to recover damages by rea» 
son of a- collision which occurred about noon of December 6, 1888, oflf 

■ the Net? Jersey coast near to Barnegat, between the schooner Stephen 
Benneti and the schooner ElisSabeth T. Cottingham. The weather was 
cleap^ wind biowing very hard from the N. N. W. , and a heavy sea roll- 
ing in frçm the N. E. Both ves«els, loaded with lumber, were beating 
up the coast. They had stood in from offshore towards the beach for 
about an hour, the Cottingham being ahead and a point on the lee bow 
«f the Benfaett. When the master of thés Cottingham judged that he was 
ncar enough to the beach he taeked. At the same time, or perhaps a 
moment laterj the Bennett also came up into the wind, iritending to tack, 
but missiayed, and,, gathering sternWay, got under the bow of the Cot- 

, tingham, and was struck by het. Upon the évidence, the Bennett alone 
is responïiible for the collision. She was the overtaking vessel. She 
had misstayed before that moming, and knew that she was liable tomis- 
stay àgâin; She had no right to tflck so close to the Cottingham as to 
rendericoHision inévitable in case she should riaisstay. The Cottingham 
.was guiity of no fault. She tvas in the open sea, and, although she 
might perhaps hâve gone a little nearer to the shore than she did, it was 
no fault in her to tack where she did } ànd it was the duty of the Bennett, 
following her so closely, — gaining on her, indeed, as the évidence shows, 
— ihot to tack so close to her as she did. The libel a^inst the Cotting- 
ham. niufet be dismissed, with costs, and the libelânts in the first action 
;must hâve a decreej with an orderof référence. 

>Reported by Edward Q.Benedlct, Esq;, «f the New York bar. 
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DeTWEILEB V. HOLDERBATJM d ol. 
(Circuit Court, S. D. lowa. June 3, 1890.) 

1. Fedekai. Cotikts— JnRisDicTioN— Suits to Foebclose Mobtoaoes— Fabtikb. 

Rev. st. U. s. §737, provides that, when there are several défendants in any suit 
in the fédéral courts, one or more of whom are neither Inhabltants of nor found 
witbin tbe district in wtaich the suit is broaght, and do not voluntarily appear, tbe 
court may entertain jurisdiction, and proceed to trial and adjudication of tbe suit 
between tbe parties who are properly before It; but tbe judgment rendered thereon 
shall not conclude or préjudice other parties not regularly served with process, nor 
voluntarlly appearing to answer, and tbe non-joinder of such otber parties sball 
not constitute matter of abatement or objection to tbe suit, E.eld, that tbe actdoes 
, notgive the circuit court jurisdiction of a suit to foreclose a mortgage glven by an 
exécuter under a power in tbe will on land devised to testator's chilaren, wnera 
some of tbe devisees are non-residents, and are neither made parties défendant, nor 
appear to answer. 

2. Sahe. 

In such case the court cannot proceed wlth the suit, atïd foreclose tbe mortgage, 
without aftectlng the interest of tbe devisees who are not parties, slnce, the mort- 
gage coverlng au the land, and the devisees being joint tenants, a decree would 
affect the interest of the non-resldent devisees just as if tbey owned the entire 
property. 
8. 8ame. 

Nor can the mortgage be foreclosed as to the interest of tbose devisees only who 
are parties to tbe suit, since the entire lien would thus be cast on tbelr Interest. 

In Equity. Bill to foreclose a mortgage on real estate. 

Rev. St. U. S. § 737, relating to the jurisdiction of fédéral courts, pro- 
vides that, " when there are several défendants in any suit at law or in 
equity, and one or more of them are neither inhabitants of nor found 
within the district in which the suit is brought, and do not voluntarily 
appear, the court may entertain jurisdiction, and proceed to the trial 
and adjudication of the suit between the parties who are properly before 
it; but the judgment or decree rendered therein shall not conclude or 
préjudice ôther parties not regularly served with process, nor voluntarily 
appearing to answer, and non-joinder of parties who are not inhabitants 
nor found within the district as aforesaid shall not constitute matter of 
abatement or objection to the suit." 

iTaMjroan <fc Guenisey, for complainant. 

John Léonard & Son and Gatch, Connor & Weaver, for défendants. 

Shibas, J. Michael Holderbaum was during his life-time a résident 
of lowa, owning a farm in Page county, in this state. By his will, he 
appointed A. G. Holderbaum exécuter thereof, and authorized him to 
negotiate a loan to take up certain mortgages then existing against his 
realty. His property was devised to his children and grandchildren. 
After his death, his executor negotiated a loan of complainant for the 
purpose nàmedJn the will, and to secure payment thereof executed, aa 
executor, a mortgage on the realty in Page county. The présent bUl was 
filed for the purpose of foreclosing this mortgage; the complainant being 
a citizen of the state of Ohio. To this bill, as it now stands, there are 
inade défendants the executor and the immédiate children of Michael 
Holderbaum. Two grandchildren, who represent the interest of their 
v.42F.no.7— 22 
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deceased mother, a daughter of the testator, are not parties to the bill. 
They réside in OJliOj ,aft4 ar« oiti^œns^of that stater. The parties made 
défendants to the bill contest the validity of the mortgage, denying the 
right of the executor to give the same. 'Under the provisions of the will 
of Michael Holderbaum, the title of one-twelfth of the realty is held by 
the grandébildren residing in Ohio. *■, 

The;objçGtip^ ;5nterposed of want of propçr parties présents the ques- 
tion whether the court would be authorized to hear and détermine the 
issue of the validity bf/Çtie mortgage, and, if held valid, to grant à de- 
cree forwlosinç said mortgage; in the absence of the parties who hold the 
title to the ùndivi'ded bhé-twelfth of tb'e property. As Ihe grandchil- 
dren are citizens of ^he same state as the complainant, they could notbe 

. mad.fe parties: défendait ;witiiout affectingithé jurisdiction of the court, 
and hence the question is narrowed down to the proposition already 
çtate^. Cafl,tbe GQijy;t,,i|ipder the proviisipns of section 737 ofthe Re- 
vised ëtatates Mîd èquity rule 47, proceeîd to hear and détermine the 

' îàsué? pyessèntedi în th'^^ who hold the title to an 

undivided share of the realty? The gênerai rule is that ail persons ma- 
terially inter9sted,,eitiier legally or beneficially, in the subject-matter 6f 
ttiç controyérpy, jshwla ,be madé, parties,, in order, that the court may by 
the one hearing and decree bind ail the parties, thereby preventing fur- 
ther litigationn! îStoryi Eq. PI. § 72.. The exoejjtibns to thia gênerai 
rule, iand: (îhereasQnewhysuch exceptions hava;been introduced, are 

: faMystated'îîtStefd» v,-jSah-c»«), 17 How. ISOj and the cases therein 
cited,:in; whtch.it isbéld that; the- equity rule and statutory enaçtment 
above cited: arerdnly deçlaipatory oi the priacïplesrecognized and enforced 
by the court, i In ^/Jtbon y. RaUroad Gb.,, 16 Wall. 446, it is said: 

" The rule in eqnity as toiparties défendant is that ail wbose interests will 
be affected by tlie flecreftjupjcigtjt to be obtalned idust be Jjefore tjhjB court; and, if 

,^^p.y such persops çannot (jeireaçhed by prqcess, do not;yoluntarily appear, or, 
f rpm à jurisiiiçtlQnal bbjectipij going to the person ii) tJje cour.ta of the United 

; ëèàtes, cattnbt be made J)artie3, the bill miist be diâiiaisSétl. Wliére a decree 
éah bé'ilaaae'as td thosè prèièiSt withoutaflecting tlie rights of those who are 
absent, the court will proceed; but, if the'ittteiésta'df those présent- and ôf 
those absent are inséparable, the obstacle isinsuperable." See, also.&regory 
v;S«e«s,ow, 193T3;.,S. 579, IftSop.Çt. Rep.42a , ,, 

As already stated, the questions to be heard and deterrained are as to 
'tbè validity oif -thé mbrtgàge, which involves the power of thô executor 
to exécute the same* anii, if held valid, the conséquent right to enforce 
■ the same by decreeing asaie Ofthe mortgaged property. The first con- 
sidération is whether the party owning the title, and the bénéficiai inter- 
.est in the realty, is a nedeSsary party défendant; in otber words, if, un- 
der the will ofMichàelJEIolderbaum, there was only one devisee, A. B., 
would the court proceed to foreclose a mortgage given by the executor 
cwithout the predëhccof Aj B. as a party défendant? There could be 
jKO question that, under such circumstances, A. B. would bavé a direct 
intereat in the subjeot-tiiatter of the suit. If the mortgage is to be fore- 
closéd, and,thelandHÔldtheremider,itis bis title and interest that is 
-àffected.. . The executor hapaio- bénéficiai. intereat in the land. If the 
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mortgage by the executor is vaKd, it reaches the title aod înterest which 
passed under the will to :the devisee. Granting tbat ihe executor bad 
the same.power under the will to mortgage the land that the testator had 
in his life-time, that power. bas been executed, and the executor bas 
ceased to bave any further power over the land, and he never had any 
actual bénéficiai interest therein. If the mortgage sought to be fore- 
closed had been executed by the testator during bis life-time, is it not 
clear beyond question that the court should refuse to proceed unless the 
party to wbom the title passed, and in whom the equity of rédemption 
existed, was made a party défendant. Story, Eq. PI. § 196; 2 Jones, 
Mortg. § 1414; Shidds v. Keyes, 24 lowa, 298. The necessity for the prés- 
ence of the owner of the title and of the equity of rédemption is still 
greater when, as in the case at bar, the mortgage was executed after the 
death of the testator, and after the devisee's rights had vested in him. 
The reasons for such a course are of a substantial, and not a purely 
tecbnical, character. If a deçree of foreclosure is taken without the 
présence of the heir or devisee, and a sale is had, such proceedings caat 
a cloud upon the title of the heir or devisee which may be a material in- 
jury to him. If the court prôceeds to a decreè and sale, it invites per- 
sons to purchase at such sale; and it ought not to do so if it is apparent 
that the sale is practically formai, and will not convey a substantial in- 
terest. Furtberinore, a court oUght not to decree a sale of realty under 
circumstapces that clearly show that a fair price cannot probably be 
realizçd at such sale, owing to the doubt and uncertainty as to the inter- 
est and title which will pass at such sale. If the court, in the case sup- 
posed, should proceed to a decree and sale of the realty without the 
présence of A. B., the owner of the title, he would not be bo'und by the 
decree in any particular, and the foreclosure decree and sale would 
amount to little beyond an assignment of the mortgage debt to the pur- 
chaser at suçb sale. Under such circumstances, it seems to me clear 
that the qourt should refuse to proceed in the supposed case unless the 
devisee, A. B., was made a party défendant; and, if this could not he 
donc without ousting the jurisdiction of the court by reason of the citi- 
zenship of the parties, then the cause should be dismissed. 

But it is daimed that, as the owners ot the undivided eleven-twelfths 
of the realty are before the court, the cause should be proceeded with, 
leaving the other interests unaffected. Can this be done, in justice to 
ail parties? The absent parties in question bave just the same rights 
and interest to be considered, and to be aÉfected by the decree and sale, 
as though they owned theentire property, instead of an undivided share 
thereof. If the decree entered forecloses the mortgage, and orders a sale 
of the realty, their interest is affected just the same as though they owned 
the entire;prc!perty. , The doud cast by such decree and sale upon their 
interests is just the same. It was suggested in argument that the decree 
might order the Sale pf the undivided eleven-twelfths of the property 
owned by the parties défendant before the court* The resuit of this would 
beUiat the lien of the entiredebtwôuldbe cast upon the title of the owners 
pf; the el«ye»rtwelfths wterest, which would be manifestly unjiwt tp 
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them, aa it would compel them to pay the entire debt, or else to seek 
reimbursement from the shàre left unsold, and they would then be com- 
pelled to assumé the burden of proving the validity of the mortgage in 
another suit agamst their co-devisees. Again, the sale of an undivided 
eleven-twelfths of a farm will never realize as good a proportionate 
priée as a sale of the entirety. When a court sees that difficulties of this 
nature will ensue if the cause is sent to a decree in the absence of parties 
having a bénéficiai interest in the property sought to be foreclosed, it 
shoùld require them to be brought in; and if this caniiot be done, for 
jurisdictional reasons, then the cause willbe dismissed, and thelitigants 
will be remitted to the courts of the state wherein ail the parties may be 
brought in, and thus the one proûeeding maj' settle once for ail the mat- 
ters in controversy. The facts do nôt présent a case wherein a mortgage 
is sought to be foreclosed upon the interest of a part owner orof a tenant 
in conimon, and where the decree is sought only against interests of such 
cwiier. The bill charges that the mortgage is upon the interest of ail the 
parties, and, if validly executed, suoh is its légal efiect. The children 
and grandchildren ail take title under the will of Michael Holderbaum, 
and they are therefore joint tenants of thé realty. 

The case, cited by counsel for complainants, oîStephm v. BeaE, 22 Wall. 
329, and mainly relied on as an authority in support of the jurisdiction, 
clearly indicates the différent rule that should be applied to cases where- 
in a mortgage on realty is given on the interest of a part owner, and that 
interest alone is sought to be reached by a foreclosure decree, and a case 
like the présent, where the mortgage is upon the entire interests of joint 
tenants. In that case, Mrs. Beall was the owner of orie-fourth of the 
property, and gave a conveyance in the nature of a mortgage, which de- 
scribed the entire property, but the légal efïect of which was to create a 
lien, upon her one-fourth interest, and no more. A bill to en force the^ 
mortgage lien was filed against Mrs. Beall and her hùsband; her children, 
whb owrted the remaining three-fourths of the property, not being made 
parties défendant. The circuit court dismissed the bill for want of prop-' 
er parties, and on appeal the suprême court reversed the ruling. In the' 
opinion filed, the suprême court points out the fact that the record clear- 
ly showed, notwithstanding the gênerai terms used in the conveyance, 
that it couveyed only the one-fourth interest of Mrs. Beall, without af- 
fecting the interests of the children, and further that the bill did not seek 
to afifect their rights, but declared only against the interests of Mrs. 
Beall. Under thèse circumstances, the suprême court held that the' 
children had no interest whatever-in the controversy, and that it would 
not be proper to make the children parties to the proceedin-gs. Instead 
of supporting the view of complainant in this case, the reasonitlg in this 
opinion tends in the opposite direction; for it assumes that it is neces- 
sary to establish the fact that the children 's interest in the property was 
hôt affected by the conveyance of the mother, in order to support thô 
eonelusion that they had no interest in the foreclosure proceedings.' 
The différence in the facts of the two cases is such that I do notsee how 
the ruling of the suprême court cain be held to ap'ply to the case at bar.' 
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Deeming the objection of want of parties well taken, under the facta 
ehown upon the face of this record, and as the absent parties cannot be 
niade défendants without ousting the jurisdiction of the court, the order 
will be that the cause be dismissed without préjudice to the right of 
complainant to proceed in a court of compétent jurisdiction. 



Ames v. Holdeebaum el al. 

(Circuit Court, S. D. lowa. Juno 3, 1890.) 

FEDERAL Courts— JuRisnioTioN— Suit to Foreclose Mortoage. 

Ûnder Act Cong. March 3, 1875, § 8, (18 U. S. St. p. 470, o. 187,) which Is expreSsly 
left in force by amendatory, Act Conç. Aug. 18, 1888, (25 D. 8. St. p. 438, c. 866,) and' 
whiçh provides that " when, in an^p- suit commenced in any circuit court of the Unite^ 
States to enf orce any légal or équitable lien upon * • * real or personal property 
within the district where such suit is brought, one or more of the défendants 
therein shall notbe an inhabitant of, or foundwithin, the said district, • * * it 
shall be lawful for the court to make an order directing snoh absent défendant or 
défendants to appear, " etc., the circuit court has jurisdiction of a suit by a résident 
of another district to foreclose a mortgage on land situated within the district, 
though some of the défendants are, and others are not, résidents of the district in 
which the suit is brought. 

In Equity. Bill to foreclose mortgage on real estate. 

Kauffman& Guenvsey, for complainant. 

John Léonard & Son, and Gaich, Connor & Weaver, for défendants. 

Shibas, J. The complainant is, and was when this suit was brought, 
a citizen of the state of Illinois; A. C. Holderbaum was a citizen of 
lowa, and Henry and David Hochstetler were citizens of Ohio; and the 
property covered by the mortgage soùght to be foreclosed is in lowa. 
The motion to dismiss is based upon the theory that under the statute 
«f August 13, 1888,' the jurisdiction of the circuit court of the United 
States is based solely upon the diverse citizenship of the adversary par- 
ties, and that, under the construction given thereto by the suprême 
■court in the case of Smith v. Lyon, 10 Sup. Ct. Rep. 303, this court can- 
rot take jurisdiction of this cause, because two of the défendants are cit- 
izens of Ohib. If this suit was a purely personal action, wherein the 
place of bringing the suit was dépendent upon the résidence of the par- 
ties, the objection ui^ed to the jurisdiction would hâve weight; but is 
ihe rule recognized in Smith v. Lyon applicable to suils for foreclosure of 
mortgàges on realty, wherein the place of bringing suit is determined by 
the location of the realty covered by the mortgage? Under the statutes 
of lowa. the mortgagor retains the légal title and right of possession of 
mortgaged realty, and proceedings for the foreclosure thereof must be 
brought in the county wherein the real tj', or some part thereof, is situ- 
ated. The decree opérâtes m rem, and may be rendered without per- 

' 25 U. s. st. p. 433, c. 863. 
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sofadi SBafvîce upon or jùrîîsdiction over tlie person of thè mortgagor, and 
thë èuit is therefore toi'be deemed to be local in its nature. 2.Jones, 
Mortgi §1444. WKen the suit is of a purely personal nature, the place 
of briilgîng suit, whén jurjsdiction dépends solely upon the diverse citi- 
zenship of the parties, igby the act of 18S8 restricted to the districts 
wherein the plaintiff and the défendant réside; and, unless ail the plain- 
tiffs réside in one district, suit cannot be brought in that district. Nor, 
unless ail the défendants réside in the same district, can suit be brought 
therein, because the statute does not confer the right to bring the suit in 
a district wherein a paît only of the défendants réside. In Smith v. 
Lyon it is shown that this has been the construction placed upon the ju- 
diciary act of 1789, and ail succeeding acts regulating the jurisdiction 
of the circuit courts. In the act of 1876,' by section 8 thereof, it is 
provided "that when, in any suit commenced in any circuit court of the 
U'hited States to enforce any légal or équitable lien upon, or claim to, or 
to remove any incumbrance or lien or cloud upon, the title to real or 
Personal property within the district where such suit is brought, one or 
more of the défendants therein shall not be an inhabitant of, or found 
within, the said district, or shall not voluntarily appear thereto, it shall 
be lavFfnl for the court to make an order directing such absent défendant 
or défendants to appear," etc. This section clearly recognizes and con- 
fers jurisdiction to proceed in the class of cases therein named, which 
includes the foreclosure bf mortgageisv even though one or more of the 
défendants was not an inhabitant of the district wherein the suit was 
brought.:; :■■; 

If the controversy was between citizens of the United States, and in- 
clïided a evifficient amount, the controversy came within the jurisdiction 
of the floral eoiarts. If the foreclosure of a mortgage on real estatewas, 
the( jpui^poseof such suit, the place of bringing the action was determined 
by lîe l(»cation of the mortgaged property» In other words, under the 
provisions of the act of 1875, if a citizen of Qhio held a mortgage on 
realty in Ipwa to secure a 4ebt in excess of $500 given by a résident and , 
citizen ofiowa and by a résident and citizen of Missouri, he could file a 
bill of foreclosure in the fédéral court in lowa, and procure and publish 
a^ prd^r for the appearance of the non-resident défendant. The act of 
1888 expre^ly provideg tiiat section 8 of the act of 1875 remains in, 
force,, notwithstanding the passage of the former act. , The statute of 
1888 is ^herpfore to be construed as though section 8 formed a part of 
ilj, as, in substance it dpes,. -This section is clearly jntended to define 
the placé of bringing suit; when the purpose.is the enforcement of a lien 
upon title, to realty, and under its provisions itis the location of thp, 
property, and not the résidence of the parties, tha.t settles the place of 
suit. ;In the classes of cases coming within its provisions, section 8 has 
the aaiin% fprce in conneçtiop with the act of 1888 apit had in connec- 
tion witbtbp açjt pf 187â* lÂ^s staied in Smith y. Lyon, the first clause 
ofthe,actQfl88$^fd,esc41»)es the jurisdiction commou to ail thecirçuit 

' Act Cong. March 3, 1875, (18 U. S. St. p. 470, a 137.) 
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courts pftbetliiited StateS as regards thèsubject-matter of the suit, and 
as regards the character of the parties who, by reason of such character, 
inay,;ëither as plaintiffs or défendants, sustain suite, in circuit courts; 
but thenext seQtence in tihe same section undertakes to define the jnris- 
dictioii of each ône of thésevéral circuit courts of the United States with 
référence to its terrîtorialilimits." In other words, the first clause of the 
section defines the jurisdiëtîon of the circuit courts of the United States, 
— that iSj defines theseveral classes of cases which jBay be brought in 
such Courts. The, second clause détermines the place of bringingsuit 
in Personal actions; and section 8 of the act of 1875, which, in effect, 
becOmes the tTiird;clàuse pf the act of 1888, détermines the place of suit 
when the purpose îs to enforce a claim to or lien upon realty, and au- 
thorize^ the hrihging. suit in the district where the property, or some 

; partof it, is situated. This construction préserves the full force of sec- 
tion 8 of the act of 1875, which was evidently thé intent of the act of 
1888, and conforma the meaning thereof to that which it had in the for- 
mej". apt. , In fact, the statute of 1888 is declared to be merely an aiâend- 

ïniéntof -the act bf IS^hykîid it is clear thàt, if the présent proce«*ling 
couîdthave bêetr brbttght in this court under the act of 1875 beforôit 
was amended, it can bè brought under that act as aménded. 

The amount involved is sufficient. Thé parties plaintifiFaûd défend- 
ant are citizens of dififerërit sfates, The controversy is the ènforoeàient 
of a mortgage lien by a proceeding seeking the sale of the realty. The 
suit îs pëhdiiig ôtt the district wherein the mortgaged realty is situated. 
Under thèse circùmstances, there is nothing in the language of the: act 

.ofî888 which shows thàtîitwas the iiitent of congress, in the passage 
of that act, tociefeat the jurisdiction which would bave attached /under 

^hé provisions of the act of 1875. The: motion to dismiss is thecefore 
'oVerruiied.. ; ' .'■■■,.■;■■.■■■.. /':,/-. '., ,.:;., ^' 



, tJOTÏBfi States TkÛsT Co.>. Wabash, St. L. & P. Ry. Co. a al. 
(Circuit éottrt, S. X). lowoi ir. I>. June 2, 1890.) 

BiinilOAI): COMFAKIES — ^iNSOtTHNCT— JuJUSDICTIOil. 

, The st. Il-, K. C. & N. R. Co., after executing a mÔTtgage on its Une, was Con- 
solidated with another road, to f orm thé W;, St; L. & P. R. Co. The latter oompany 

■ then executed a mortgage cpyeriog aU the proi)erty of the conaolidated Unes. The 
W., St. L. & P. Co. flled its biU in the circuit court of thé United States fOr the 
eastern Sistrict of Missouti, admittitig its insolvency, and asking that ïeoeivers be 

; appoinrted. Baid court appointed H. and T. receivers, and they took charge of the 
propei-^. of the consoUdated lines. Bills of foreclosure bf the mortgage by the St 

■ Ï'.,K. C.' & N. were filèd in the state district court of lowa and circuit court of 
Miésouri, and were eachrémoTed to the Uoited States circuit courts for those dis- 
tricts. The trustée in thç iportgage giveh by the St. L., K. C. & N. R. Co. applied 
to thé United States circuit cOhrt in Missouri for the sùrrecder to the receiver to 
be appointed in the f orèclçsure suit in lowa hy the receivers H. and T|. of ,80 much 
of the property in their possession as was subject to the Uen of thé morl^age given 
to'coiifplainact. Th« court erdtitedthe order, providlng for thé use bj; sûeh re- 

. ; ceiiver, duHng the time in, which the roilipg stock of the two cominnies should be 

', , appoxtioneâ, of theroUing stock which had, been needed in the business of thé 8t. 

' L;, ^. C; & S.-&i^Co., ana'siibtQii/tiug the lipportioQineijt of tbe rôUing^stoolE of the 
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Consolidated companles to the courts In which the foreclosure suits were pendlng. 
K. was appointed reoeiver, by the United States circuit court in lowa, of the St. L., 
E. G. & N. E. Co., and possession of the Une was delivered to him by H. and T., 
inoluding certain stock. K- then filed a pétition in the circuit court in lowa, setting 
fortlj the order of the circuit court in Missouri as to the apportionment of the roll- 
Ing stock, averring that it had never been made, praying for an aocount of the 
stock ibelonging to the St. L., K. G. & N. E. Co., and asking that the receivers H. 
and T. be ordered to deliver the stock belonging to s'aid St. L., K. G. & N. R. Go. 
A decree was entered deoiding that the road was entltled to certain stock, and au- 
thôrlzing the receiver K., or the purchasers of the St. L., K. G. & N. R. Co. at the 
foreclosure sale, to institute proceedings to ascertain what other roUing stock the 
compàny was entltled to. The circuit court in Missouri granted a decree of fore- 
olosbre, under which a sale was had to the trustées in the mortgage, who afterwards 
cpnyeyed the property to the W. R. Co., and the receivers of the court in Missouri 
dëlIvered the property to it. Afterwards a decree of foreclosure was rendered in 
the circuit court in lowa, and a sale was made te a committee of the bondholders 
seçured by the mortgage, who or^anized the G. & St. L. R. Co. Held, that the cir- 
Cuit court in lowa had no jurisdiction of a controversy between the O. & St. L. R. Co. 
and the W. R. Co., both of which companles were incorporated under the law of 
Missouri, as to the damages to be paid for the détention of tbe cars, and the destruc- 
tion of a portion thereof while in possession of the receivers appointed by the court 
at St Louis, since the court in lowa never had possession of the property. 

■In Equity. 

Suppîemental pétition on behalf of the Omaha & St. Louis Railway 
ComjJîçny to recover frora the Wabash Western Railway Company rental 
claimed to be due for use of certain roUing stock. 

, îAeorf^fi SMdon, for complainant. 

H. H. Trimhle and H. S. Priest, for défendant. 

Shibas, J. On the 15th day of Eebruary, 1879, the St. Louis, 
Kansas City & Northern Railway Company executed a mortgage on ita 
lineof railway, then in course of construction, between Pattensburg, Mo., 
and Council Bluffs, lowa. In the foUowing November the named Com- 
pany Was Consolidated with the Wabash Railway Company, under the 
title of the Wabash, St. Louis & Pacific Railway Company. In June, 
1880, the latter company executed a blanket mortgage covering ail the 
property of the Consolidated lines to the Central Trust Company of New 
York, and in 1883 a further mortgage to the Mercantile Trust Company. 
In tbe spring of 1884 the Consolidated company filed its bill in the cir- 
cuit court of the United States for the eastern district of Missouri, at St. 
Louis, admitting its insolvency, and asking that receivers of the property 
be appointed to take charge of the property for the protection of ail in- 
terested therein. To this bill the trustées in the several mortgages were 
made parties. On the 29th day of May, 1884, the court at St. Louis 
appointed Solon Humphreys and Thomas E. Tutt receivers according to 
the prayer of the bill, and they forthwith took possession and control of 
the etitire property of the Wabash, St. Louis & Pacific Railway Compa- 
ny, including that upon the line from Pattensburg to Council Bluffs, 
which was known as the "Omaha Division of the Wabash, St. Louis & 
Pacific System." In oarrying on the process of disintegration necessary 
to settle the rights of the varions mortgagees holding liens upon the dif- 
férent lines of railway that had been Consolidated to form the Wabash 
System, bills for the foreclosure of the mortgage executed to the United 
States Trijst Company by the St. Louis, Kansas City & Northern Rail- 
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way Company werefiled in the state district court of lowa and circuit court 
in Missouri, which were each removed into the United States circuit 
courts for thèse districts. On the 6th day of January, 1886, the United 
States Trust Company, the complainant in said bills of foreclosure, ap- 
plied to the United States circuit court at St. Louis for the surrender to 
the receiver to be appointed in the foreclosure case in lowa, by the re- 
ceivers Humphreys and Tutt, of so much of the property in their posses- 
sion as was subject to the lien of the mortgage given to complainant. 
The court at St. Louis granted the order sought, which contained the 
following: 

"Provided that, inasmuch as the roUing stock and equipment properly cov- 
ered and conveyed by said mortgage has been used indiscriininately with the 
rolling stock and equipment belongln'g to other divisions of the railway, and 
inasmuch as an équitable apportionment of the rolling stock and equipment 
will be made as hereinafter provided, it is further ordered that for the time 
being, and until a final distribution and apportionment of the rolling, stock is 
made to the said Omaha Division, Eecei vers Humphreys and Tutt shall permit 
said trustée, or its représentatives, or receiver appointed as hereinafter pro- 
vided, to hâve the useof such rolling stock and equipment in kindandamount 
as has been needed in the business of aaid Omaha Division during the three 
months last past. * * * It is further ordered that the matter of the di- 
vision and équitable apportionment of the rolling stock and equipment be- 
tween said Omaha Division and said Wabash, St. Ix>ui3 & Pacific Eallway 
Company be, and the siime is hereby, submitted tothe courts in véhich the 
actions brought by said trustée for the foreclosure of its said mortgage are 
pending for adjudication and settlement and decree." 

On March 1, 1886, Thomas McKissock was appointed receiver hy this 
court of the line known as the "Omaha Division," and possession of this 
line was delivered to him by Messrs. Humphreys and Tutt, in accordance 
with the order previously made by the circuit court at St. Louis, includ- 
ing certain stock as contemplated in that order. 

The question in dispute between the mortgagees under the blanket 
mortgage of June, 1880, and the mortgagees under the mortgage of Feb- 
Tuary 19, 1879, as to the rolling stock covered by the latter mortgage, 
■was brought before this court by means of a pétition filed by Thomas 
McKissock, receiver, setting forth the order made by the circuit court at 
St. Louis in regard to the necessity of an apportionment of the rolling 
stock, averring that such apportionment had never been made, praying 
that an account might be takea of the rolling stock belonging to the 
Omaha Division, and "that the said Wabash receivers may be ordered 
and decreed to deliver to your petitioner the full amout of the rolling 
stock and equipment covered and conveyed by the said mortgage, or its 
■équivalent in amount and kind, as this court may détermine." Upon 
the hearing on this pétition a decree was entered on the 6th of October, 
1887, adjudging that the mortgage of February 15, 1879, covered the 
rolling stock marked "Omaha Division," and naming certain spécifie cars 
which belonged thereto, and further authorizing the petitioner or the pur- 
chasers of the Omaha Division at the foreclosure sale, or their successors 
or assigns, by proceedings in equity or otherwise, to procure an adjudi- 
cation as to, what other rolling stock in addition to that speciÊcally 
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nàÉded waa covered by the lien of the mortgage iii question; it being fùr- 
ther "^ïoiriàed thàt nothing in the decree contained should be regarded 
as affeéting the right of the petitioner or the purchasers of said Omaha 
Divisiorij ôr their successors or assigna, from recovering from Hum- 
phreys and Tutt as receivers, or any persotl or corporation succeeding to 
the possession of the property held by them, a reasonable rental for the 
use bylsaid receivers or those succeeding them of such rolling stock as 
might be adjudged to belong to the Omaha Division. The présent com- 
plainant, the United States Trust Company, thereupon filed a supple- 
mental pétition, in which it prayed that it might hâve the benefit of the 
original suit and the proceedings thereunder; that an account betakenof 
the rolling stock belonging to the Omaha Division; that the same be or- 
dered to be transferred to it as the trustée in the mortgage executed Feb- 
ruary 15, 1879, or to McKissock as receiver; and that said mortgage of 
February 15, 1879, be declared to be the first lien on such rolling stock. 
At the March term, 1889, of this court, on the hearing on this pétition, 
it was held that the lien of the mortgage of February 15, 1879, attached 
to ail the engines and cars which in fact had been purchased for the 
• Omaha Division, and had placed thereon the proper designating marks, 
aceording to the requirements of the mortgage. See opinion reported, 
in 38 Fed. Eep. 891. In the mean time in the circuit court at St. 
Louis, in the original cause therèin pending, there was granted a de- 
cree of foreclosure on the 6th of January, 1886. In May following, a 
sale was had under this decree, ànd the trustées in the mortgages becama 
the purchasers, and a deed of conveyance was executed to them. In 
April, 1887, the property thus purchased was conveyed to the Wabash 
Western Company, a corporation created under the laws of the state oi' 
Missouri, and the receiver delivered up possession of the property; the 
said Wabash Company entering into a stipulation to be responsible for 
ail claims existing against said receiver growing out of such receivership. 
On the 12th day of October, 1886, in the suit pending in this court for 
the foreclosure of the mortgage of February 15, 1879, adecree was ren- 
dered, and under it a sale was made, December 28, 1886; the property 
bèiflg bought by a purchasing committee acting on behalf of the bond- 
holdeïs, who subsequently organized a corporation known as the "Omaha 
& St. Louis Eailway Company," and created under the laws of the state 
of Missouri. 

Upon the filing of the opinion reported in 88 Fed. Rep., a decree was 
entered, which, among other things, decreed that the mortgage of Feb- 
ruary 15, 1879, was the first lien upon certain described rolling stock, 
forïnerly belonging to the Wabash, St. Louis & Pacific Railway Com- 
pany, but purchased for and used upon the Omaha Division; that the 
Said Omaha & St. Louis Railway Company was entitled to the possession 
bf the remainder of said équipaient belonging to said Omaha Division, 
âiid enUiUerated in the decree, which had not already been delivered 
bver; it being further decreed that the said défendant, the Wabash West- 
ern Railway Company, do within 30 days surrender and deliver to the 
Omaha & St. Louis Railway Company each and ail of the cars, engines, 
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and ptWr rôlling;§t<)fib,decreed to belong to the Omalia Division. The 
ninth paragraplïof this decree is as folio wa: 

"(9) That upop .the receipt by the Omaha and St. Louis Railway Company 
of the equipment enunierated in the sixth paragraph of this decree, it is or- 
dered that the said master take an account, and report to this court, therea- 
sonable auount, if àhy, to be paid to the complainant or the Omaha & St. 
Louis Railway Company by the Wabash Western Railway Company for the 
use, from Marth 6, 1886, to the date of ite surrender, of so muchof tlieroUing 
stock hereinbefore adjudged to belûng to the Omaha Division as is in exeess 
in value and in amount of the rolling stock actually used upon said Omaha 
jDii vision from said March 6, 1886, to the date of the surrender aforesaid; and 
any Éurther amount due for any equipment covered by complainant's mort- 
gag€f,.and injured ordestroyed since March 6, 1886, while in the possession 
of the said Wabash receivers or said Wabash Western Railway Company ; and 
also àny sum that may be found due from said Omaha & St Louis Railway 
Company by reason of any cars (other than those covered bysaid morlgage of 
February 15, 1879) having been heretofore injured or destroyed whiie tempo*- 
rarily in its possession, or any sum due for use of said cars." 

On May 29, 1889, the gênerai managers of the Wabash Western and 
thé Omaha & St. Louis Companies, by agreement in writing, made an 
exçhange of the rolling stock required to be delivered up; the exchange 
thus made having the effect of performing the requirements of the decree 
of April 4, 1889, for the delivery of the rolling stock adjudged to belong 
to the Omaha & St. Louis Railway Company. In this agreement it was 
further stipulated that ail daims of either party, that is, of the Wabash 
Western or Omaha & St. Louis Railway Companies, for reniai, mileage, 
loss, damage, repairs, or improvements suffered or made prior to June 
1, 1889, upon the equipment described in the third paragraph of the 
decree of April 4, 1889, as well with respect to such equipment as had 
been in use on the Omaha & St. Louis road since March 6, 1886, should 
he deemed to be among the issues to be determined upon the référence 
ordered in the ninth paragraph of said decree. Under the référence 
ordered in this paragraph of the decree, the master bas taken a large 
amount' of testimony, and bas filed his report, stating the account be- 
tween the Wabash Western Railway Company and the Omaha & St. 
Louis Railway Company; finding a balance due the latter company of 
$83,613.43. On behalf of the Wabash Western, varions exceptions hâve 
been filed to the report of the master; and, the matter coming before the 
court, it is now insisted on behalf. of that company that this court bas 
no jurisdiction of the matters sought to be settled by the référence in 
question, nor of this controversy between the named railway companies, 
they being both corporations created under the laws of the state of Mis- 
souri, and that the issue is a purely légal one, of which q, court of equity 
cannot take cognizance; and it is therefore asked that the référence or; 
dered in the ninth paragraph of said decree of April 4, 1889, be set aside. 

From the foregoing statement of facts it will be noticed that from time 
to time, in the progress of the several foredosure proceedings, the original 
parties hâve ceased to longer bave an interest in the litigation, and new 
parties hâve been introduced upon the record. Thus, in the Consolidated 
case pending in the court at St. Louis, by the decrees therein rendered, 
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and the sales based thereon, the interests therein involved hâve passed 

to the Wabash Western Company, and in the case pending in this court 
the interests involved hâve passed to the Omaha & St. Louis Company. 
The présent position of affairs is correctly stated by counsel for the latter 
Company in the opening statement of his brief herein submitted, which 
is as folio ws: 

"Thia proceeding is brought on behalf of the Omaha and St. Louis Kailway 
Company (hereinafter called the «Omaha Company ') to recover from the Wa- 
bash Western Kailway Company (hereinafter called the ' Wabash Company') 
for the use of and damage to 732 cars and flfteen engines between March 6, 
1886, and May 29, 1889, which equipment, by a final decree entered herein 
April 4, 1889, was adjudged to be the property of the Omaha Company." 

TJpon the record the United States Trust Company is a party, but only 
as the trustée in the mortgage executed by the Omaha & St. Louis Com- 
pany; and, as the trustée therein, it haa not the right to enforce the claim 
belonging to the mortgagor company. It being an admitted fact that the 
Wabash Western and the Omaha & St. Louis Companies are both Mis- 
souri corporations, it is clear that this court canuot take jurisdiction 
originally of a matter in litigation between them. Support to the juris- 
diction, if it exists at ail, must bè found in the subject-matter of the suit, 
or in its relation to the preceding foreclosure proceedings. Viewing the 
question as a mère matter of damages, to be compensated by a money 
judgment, there is nothing in the nature of the litigated question which 
conlers jurisdiction on this court. Counsel for complainant présent two 
grounds for sustaining the jurisdiction ; the one being that the supple- 
mental bill présents an issue which was necessarily and primarily in- 
volved in the original proceedings, and that the supplemental bill ia 
only, therefore, ancillary and auxillary to the original bill, and jurisdic- 
tion thereof is therefore to be supported by the jurisdiction of the origi- 
nal proceedings. 

The thought presented is that in the foreclosure proceedings the court 
took possession and control of the mortgaged property, and that ail par- 
ties becoming interested therein, and desiring to assert their rights to the 
property, or any portion of it, would hâve the right to intervene in the 
court having the original jurisdiction, and could do so irrespective of the 
citizenship of such intervening parties. Spécial reliance is placed by 
counsel upon the case of Minnesota Oo. v. St. Paul Co., 2 Wall. 609, which 
in many of its aspects is quite analogous to the présent case, and in which 
it was beld that the United States court, in. which the original foreclosure 
proceedings were had, could entertain jurisdiction to détermine, as be- 
tween purchasers at the foreclosure, what portions of the roUing stock 
belongèd to the several divisions of the road that had been separately 
sold. The main ground upon which the ruling is placed was that, "in 
contemplation of law, this property is still in the hands of the receiver 
of the court. If in the hands of the receiver of the circuit court, nothing 
can be plainer than that any litigation for its possession must take place 
in that court, without regard to the citizenship of the parties." Jurisdic- 
tion in that case was sustained in the United States court on the ground 
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that îhe property was to be deemed to be still in the possession and un- 
der the control of that court, and for the further re-ason that the question 
in dispute arose upon the construction to be given to the orders and de- 
crees of the fédéral court. The question decided in that case was as to 
the jurisdiction of the fédéral court, in which the original foreclosure 
proceedings were had, and is not directly applicable to the real difficulty 
presented on this record. I entertain no doubt that ail questions touch- 
ing the possession and other rights in property rightfuUy in the control 
of a fédéral court may be litigated in that court, irrespective of the cit- 
izenship of the adversary claiinants. As I understand it, however, the 
court of original jurisdiction in this sensé is the United States circuit 
court at St. Louis. The first foreclosure proceedings were pending in 
that court. The receiver appointed by that court took possession of the 
rolling stock on the entire System for the benefit of ail interested. In 
the control and management of the property, the receivers Humpreys 
and Tutt were subject to the orders of that court. When the foreclosure 
in this court was begun, the court at St. Louis directed its receivers to 
allow McKissock, the receiver appointed by this court, to use such roll- 
ing stock as might be necessary to run the Omaha Division, pending the 
final décision of the question of the apportionment of the rolling stock 
used in common among the several mortgagees claiming priority of lien 
thereon. As to such rolling stock as in fact came into the possession of 
this court through the possession of its receiver, McKissock, this court 
would bave jurisdiction to hear and détermine the rights of the parties 
claiming the possession thereof. As to the rolling stock that remained 
in the possession of Humphreys and Tutt, and as to the questions be- 
tween parties arising out of the orders of the court putting said receivers 
in possession of said property, and controUing the disposition thereof, 
the jvirisdiction is in the court at St. Louis. Humphreys and Tutt were 
not receivers of this court, and the property in their possession bas never 
been in the possession of this court, and no jurisdiction in this court can 
be based upon their possession of the property, or upon any alleged fail- 
ure to deliver up possession thereof. Paragraph 9 of the decree of April 
4, 1889, requires an accounting of the amount to be paid as rental for 
;the use of cars by Humphreys and Tutt, as receivers ofthe Wabash, St. 
Louis & Pacific Railway Company, or by the Wabash Western Company, 
as the successors thereof, and of any sum due for cars destroyed while in 
their possession. The ruling in Minnesota Co. v. St. Paul Co., supra, sus- 
tains the right of the Omaha & St. Louis Company to appear in the court 
at St. Louis for the assertion of any rights it may bave to the property 
in question; but that does not sustain the jurisdiction of the fédéral court 
in lowa. 

The real ground taken by counsel for complainant is that Humphreys 
and Tutt, as receivers of the court at St. Louis, took and held posses- 
sion of certain rolling stock which in reality belonged to the Omaha Di- 
vision, and that after the initation of the foreclosure proceedings in this 
court they should hâve delivered up the possession of thèse cars to Mc- 
Kissock, and that, as, they did not do so, they must account for the 
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renM value ther^f ^ àa wéll as for ihe value of the càrS- destroyed. If 
jurisdiction of the présent proceeding ii? to be sustainèd by reason of the 
original jurisdictiotl and possession taken in the forèclosure suit, it is 
clear that this origilml jurisdiction is vested in the court at St. Louis. 
The Bame resuit follows if the question is deemed to arise on the ordërs 
pf the' leoùrt diréoting Humphreys and Tutt as to the disposition to be 
-riiade of the roffing «tock coming into their possession as receivers. 
Thèse orders were niade by the court at St. Louis, and it is the tribunal 
to settlé the questions arising thereon. This court did nbt hâve the pos- 
seission or control of the property during the time reUtal for its use or 
damages for its destruction are claimed,-nor did it bave possession there- 
of when the présent proceedings were brought. There is nothing, there- 
fore', upon which to found a valjd claim to jurisdiction on the ground 
that this court bas or ever had jurisdiction of the property, for the use of 
■vyhich rêntal is claimed. 

The second ground of jurisdiction suggested by counsel is that the pro- 
«eeding by supplemental pétition by which the question ofwhat proper- 
ty was covered by the mortgage of February 15, 1879, was presented to 
this court,; was, in effect, an équitable suit in replevin; and that, under 
the Code'Of lowa, damages for the unlawful détention of property are re- 
coverablé in the replevin suit; and that the court, having taken jurisdic- 
tion to eonstrue the mortgage, and détermine what property was subject 
to the lion thereof, should proceed to settle the question bf damages, and 
thus save further litigation. The action of replevin is based upon the 
right to the possession, and does not necessarily involve the question of 
title. It is too clear to need any élaboration that this court could not 
hâve entertained an action in replevin, on part of its receiver, to recover 
possession of the cars in question from the receivers appointed by the St. 
Louis éourt. They were rightfuily in possession of the property, regard- 
less of the ultimate question of the priority of the liens of the respective 
mortgages. The proceeding ita this court was not in the nature of re- 
plevin to recover mère possession, but to settle the question of the titles 
derived from the sales under the respective foreclosure decrees. The 
pleadings framed to présent the issues did not présent the question of 
rental for the use of the cars, nor of damages for cars destroyed, nor of 
the wrongful détention of the cars by Humphreys and Tutt. The ques- 
tion of tîtle having been finally closed by the decree of April 4, 1889, 
and the property having been apportioned by agreement of the parties 
in satisfaction of that decree, there is nothing in the nature of a replevin 
suit pending giving this court jurisdiction to now adjudicate on a ques- 
tion of damages for the use or destruction of any of the property. The 
argument based upon the assumption that the proceedings were in the 
nature of proceedings in rem, and that the court, having once acquired 
jurisdiction, will proceed to do complète justice between the parties, 
must fall, for the reasôn that this court has not now, and never did bave, 
possession of the property. Possession was originally taken by the court 
at St. Louis; and, so far as the cars which it is claimed were wrongfully 
detained by the Wabash receivers are ooncerned, they never passed into 
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tibe possession of this court, but, so far as dèlivered at ail, were delivered 
directly to the Omaha & St. Louis Company. I appreciate the force of 
the suggestion that it is highly désirable to end ail thèse questions prompt- 
ly, but that considération can hâve no weight when the jurisdiction of 
the court is challenged. 

I hâve given the arguments of counsel full considération, but I can 
find no substaiitial ground to uphold the jurisdiction of this court to hear 
and détermine the issue sought to be presented upon the questions raised 
by the ninth paragraph of the decree of April 4, 1889. When that réf- 
érence was ordered, the question of jurisdiction as between citizensof the 
same state was doubtless not considered. Being satisâed that the court 
is without jurisdiction to proceed as between the parties now before the 
court, the order will be that the référence made under paragraph 9 of the 
decree in question be set aside, and that the proceedings thereon be dis- 
missed, at cost of complainants therein, without préjudice to their right 
to proceed in a court of compétent jurisdiction. 



United. States v. "Wallamét V. & C. M. Wagon Road Co. et al. 

(Pistrict Court, D. Oregon. May 12, 1890.) 

Pjtbuc Iiands— Grant in Aid op TTAGoif Koad — Compliance with Conditions— Suit 
TO Enporcè Pobpeitubh. 

In 1866, congress made a grant of lands to the Btate of Oregon, to aid in the construc- 
tion of a wagon-road f rom Albany through the Cascade mountalus, to the eastern 
boundary of the state, and provided that the land might be sold, as the work pro- 
gressed, on the certificate of the govemor of the state that the portion of the same 
coterminus with said lands was "complète." The state transferred the grant, 
without f urther condition or qualification, to the Wallamét Vallejr & Cascade Moun- 
tain Wagon Koad Company, wbich undertook the construction of tbe road, and 
within the flve years allowed therefor, procured certifioates f rom the governors of 
the state that the road was completed as reonired by law. Soon after the company 
sold the lands to tbe défendants Weill and Cahn, who are now tbe légal owners 
thereof, exoept a smaU portion which bas been disposed of. In 1874, congress au- 
thorized the issue of patents foir thèse lands to the state or'its assignée, when it 
was shown by tbe certifioates of the governor that said road was "constructed and 
completed." Between 1878 and 188S a question was made before the department 
of the interior Whether the company had completed the road according to law, and 
testimony was received thereon, pro and con; and after argument the secretary of 
the interior directed patents to issue to the company, which was donc on October 
' 80, 1882, for 440,856 acres, in addition to a patent for 107,893 acres issued on June 
19, 1876. In conséquence of this action by tbe secretary the défendants believed 
that the due construction of the road was admitted by the complainant, and were 
therëby induced to expénd a large sum of money on and about said property. în 
1889, congress passed an act requiring the attorney gênerai to bring a suit in this 
court, agj^nt ail persons claiming an interest in this grant, to détermine tbe ques- 
tion of constniction of the road, the légal eflect of the governor's certlficates, the 
light of the United. States to résume the grant, and to obtain judgment declâring 
the land coterminoùs with any unoompleted portions of the road forfeited, saving 
^herightsof aajbonafide purchasers; the suitto be tried and adjudicated like 
other suits in equity. On August29, 1889, in pursuance of this authority, thiasuit 
was commenced to obtain tbe relief therein specified. The défendants Weill and 
Cahn filed two pleas to the bill, in one of whteb they set up the foregoing facts as 
an estoppel, and in the other the défense of a bonafide pUrcbaser for a valuable 
considération, and without notice of any failure on the part of the company to oom- 
ply With t^e terms and conditions of the grant. Held, (1) that this suit must be 
tried as a puijb between prîvate persons, in which the défendants may set upany 
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4efêtis&, inçluâini; estoppel and the statute of limitations, that tbey could It the 
complainant wàs tnerely a private peraon ; (8) that the claim ot the complainant 
' t6 86t àside thèse patents, and déclare thèse lands forfeited, is, under the circum- 
Btanoes, a stale one, and therefore ought not to be allowed; (3) that the complain- 
ant, by the passage of the act of 1874, either aocepted the certifioat«8 as conclusive 
évidence of the due construction of the road, or thereby waived ail further per- 
■f ormance of the condition on wUch the grant was made ; (4) that the complainant, 
by the action of its executive department, in issuing the patent of 1883, implledly 
recognized and aocepted the performance of such condition, ànd, having thereby 
induced the défendants to change their relation to said property by expending a 
, large sum of money thereon and thereabout, is now estopped to allège or claim that 
salid condition was not performed ; (5) that the certiflcate of the governor of Ore- 
gon was made by the act of 1866 the only évidence of the oomplianoe with the terms 
of the grant by the completiou of the road; (6) that upon the facts stated in the 
plea, the défendants are purchasers in good f aith and for a valuable considération, 
vrithin the saving clause of the act of 18S9, and within the gênerai principles of 
equity jurisprudence; and (7) that, on the case made by the bill and flrst plea 
thëreto, It appears that the complainaats ought not to prerail in this suit, and 
therefore it is dismissed. 
(Syllàlms by the Court.) 

In Équity. 

Mr. Letm L. McArthw, for the United States. 

Mr. John A. Stanley, Mr. Q. E. S. Wood, and Mr. Henry Ach, for dé- 
fendants. 

Deady, J. By the act of July 5, 1866, (14 St. 89,) congress made 
a grant to the state of Oregon, to aid in the construction of a military 
wagon road from Albany to the eastern boundary of the state, of the odd 
sections of the public lands, equal to three sections per mile of said road, 
to be selected within six miles thereof, together with the right of way for 
the same. The législature of the state was authorized to dispose of the 
lands for the construction of the road as the work progressed, and the 
governor of the state certified "to the secretary of the interior" that any 
10 miles of the same were completed. If the road was not completed 
within 5 years, no further sales were to be made, and the land remain- 
ing unsold should "revert" to the United States. The act also provided 
that the road should be constructed with such "width, graduation, and 
bridges as to permit of its regular use as a wagon road," and in such 
other "spécial manner" as the state might prescribe, and that the road 
should remain a public highway for the use of the government of the 
United States. 

On October 24, 1866, the législature of the state granted to the Wal- 
lamet Valley & Cascade Mountain Wagon Road Company, hereinafter 
caUed the " Wagon Road Company, "a corporation theretofore formed, un- 
der the gênerai laws of Oregon, for the purpose of constructing and main- 
taining a wagon road from Albany, across the Cascade mountains, to the 
Deschutes river, "ail lands, right of way, rights, privilèges, and immu- 
nities" theretofore granted to the state, "for the purpose of aiding said 
Company " in constructing the road described in the act of congress, "upon 
the conditions and limitations therein prescribed." Sess. Laws, 58. 

Between April 11, 1868, and June 24, 1871, both inclusive, there 
were issued by the governors of Oregon, and duly âled With the secretary 
of the interior, four certificates, which, taken coUectively, showed that 
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the road had been completed, according to the acts of congress and of 
the législative assembly, to the eastem boundary of the state, a distance 
of 448.7 miles. 

On June 18, 1874, congress passed "an act to authorize the issuance 
of patents for lands granted to the state of Oregon in certain cases," (18 
St. 80.) which reads as foUows: 

"Whereas, certain lands hâve heretofore, by acts of congress, been granted 
to the state of Oregon to aid in the construction of certain military wagon 
roads in said state, and there exists no la w pro viding for the Issuing of formai 
patents for said lands, therefore, be itenacted, * * * tliat, in ail cases 
when the roads, in aid of the construction of which said lands were granted, 
are shown by the certificate of the governor of the state of Oregon, as in said 
acts provided, to hâve been constructed and completed, patents for said lands 
shall issue in due form to the state of Oregon as fast as the same shall, under 
said grants, be selected and certiâed, unless the state of Oregon shall, by 
public act, hâve transferred its interests in said lands to any corporation or 
corporations, in which case the patents shall issue f rorn tlie gênerai land-offlce, 
to such corporation or corporations upon the payment of the necessary ex- 
penses thereof : provided, that this shall not be construed to revive any land- 
grant already expired, nor to create any new rights of any kind, except to 
provide for issuing patents to lands to which the state is already entitled." 

On June 19, 1876, and October 30, 1882, patents wère issued to the 
wagon road company under the act of 1874, — the first one for 107,893 
acres, and the second one for 440,856 acres, — since which no patent bas 
been issued for any portion of the grant. 

On June 6, 1881, the secretary of the interior, in a communication 
addressed to the speaker of the bouse of représentatives, estimated that 
the company is entitled under the grant to 1,346 sections of land, or 
861,440 acres. 

On March 2, 1889, congress passed an act making it the duty of the 
attorney gênerai to cause a suit to be broaght against ail persons or cor- 
porations claiming an interest in wagon-road grants made to the state of 
Oregon, including the one made by the act of 1866, "to détermine the 
questions of the seasonable and proper completion of said roads in accord- 
ance with thé terms of the granting acts, either in whole or in part, the 
légal effect of the several certificates of the governors of the state of Ore- 
gon of the completion of said roads, and the right of resumption of such 
granted lands by the United States, and to obtain judgments, which the 
court is hereby autborized to render, declaring forfeited to the United 
States ail of such lands as are coterminous with the part or parts of either 
of said wagon roads which were not constructed in accordance with the 
requirements of the granting acts, and setting aside patents which hâve 
issued for any such lands, saving and preserving the rights of ail bonafide 
purchasers of either of said grants, or any portion of said grants, for a 
valuable considération, if any such there be. Said suit or suits shall be 
tried and adjudicated in like manner, and by the same principles and 
rules of jurisprudence, as other suits iii equity are therein tried." 

The act also provides, among other things, for the disposition of the 
lands in case the same are declared forfeited by the £ual détermination 
of said Buit. 

v.42F.no.7— 23 
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; lû jjursufince of this act, this Suit was commenced by the attorney 
gênerai on Aûgttst 29, 1889, on behalf of the United: States against the 
wagon road conipany and others, to hâve the lands included in said 
grant forfeited to the United Stateg, and the patents issued therefor, as 
well as the qertifiçates of the governors of Oregon, concerning the con- 
struction of the road, declared fraudulent and void, on the ground and 
for the reason, as alleged, that the road never was "constructed and 
maintained" as required by law, either in whole or in part, so as to be 
a public highway, over "whioh the property, troops, or mails of the 
Uiiited States cbuld be transportèd; 'that the proceeds of said lands were 
not a|ipliëd to the construction of the road; that the certificates of the 
gove^nçrs were false, and were obtained on the false and fraudulent rep- 
résentations of the wagon road Company, without examination on the 
patt'Of said governors, and in one instance — that of September 8, 1870, 
— With his knoWledge that the same was false; ail of which was known 
td'the'defendants at the time they acciuired an interest in thèse lands. 

Thê! ,lj)iU àlso shows that'by sundry conveyances, commencing with 
that pf tte wagon road company of Àugust 19, 1871 , to H. K. W. Clarke, 
and endiffigjwitb that of Fred W. Clarke, the son of said H, K. W. Clarke, 
to(AJ§xander Weill, of ^pril 9, 1879, the title to said lands has become 
veste4iip -the défendants Alexander Weill and David Cahn, and that T. 
Edgentpn: lîogg. and certain corporations of which he is an officer, made 
défendants in the bill, claim an interest in said lands. . 

Theid&f^ndants Weill, çind Cahn, by leave of thq court, bave filed two 
pleas to ithp bill and their joint and several answers in support thereof. 

The.^TSiplea may be called an estoppd. 

Ëriefly, it allèges that after thèse défendants had acquired the title to 
the lands in question, as stated in the bill, and in March, 1878, a com- 
plaint, was recpived at the office of the secretary of the interior to the ef- 
fect that the road had npt ^een constructed as required by the act of 
July, 1866, in .conséquence of which the commissioner of the gênerai 
land-office, with the approyal of said secretary, appointed a spécial agent 
to examine, the roe^d, and, report thereon; that in.October, 1880, said 
agent repocted; that the road had not been constructed as required by 
law; thatgaid .report, and the évidence açcompanying the same, was 
laid before congress, and in the house of représentatives was referred to 
the commi^te^ on military affairs, which çommittee, upon considération 
of said repprtand eviderice, and évidence, contradictory thereof, naade a 
report in Feljfuary, 1881, recommenditig that no; action pf congress be 
had in the p^erni8,es. 

In their repqrt the çommittee say they "do not feel called upon to in- 
vestigate, the dispuied qqestion of ffaud arising from the ex parte testi- 
mpny submittecl, or warranted in expressing an opinion in regard to the 
same, but believe that .tq befamatter within the provipce of the judicial, 
and not the, législative, department of the gpvernmenti"and conclude as 

ibjlow^:.;, :;:,„'.,■- ^ . ; , 

"(1) That the iïot of congress approved July 5, 1866, vested a preseht title 
to tbe land in question in tbe state of Oregon; (2) that by the actof the leg- 
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islaturé, and the acts of the governor of Oregon, the tîtle to sard lanfl was 
vested in the Wallamet Valley & Cascade Mountain Wagon Road Company; 
(3) tliat by the deed of said company to Clarke, and the subséquent deeds 
froni Clarke and others, the title of said iand la now lawfully vested in the 
présent claiinant, Alexander Weill; (4) that said title cannot be forfeited or 
annuUed, or reinvested in the United States, excepting by a judicial proceed- 
ing; and that the same has bécome a vested rigbt, which congress cannot iin- 
pair or take away." 

That ^ifterwards, on February 8, 1882, a communication from the sec- 
retary of the interior was laid before congress, containing further charges, 
aud alleged proofs that the road was not constructed as requiréd by the 
act of July 6, 1866; and the matter was referred in the house of repré- 
sentatives to the committee on public lands, and in the senate to the 
committee on military affairs, which committees reported, recommènd- 
ing that congress takè no action in the premises. Both thèse reports are 
annexed to the plea, and made a part thereof; and each states that the 
title to this Iand passed to the state and its assigns under the act of con- 
gress and the state législature. 

The senate committee say that "it is impossible" for them "to make 
such an investigation as will justify action lay congress which would do 
justice and equity in the premises," and that "the executive department 
of the government had ample authority in law " to investigate the mat- 
ter, and, if necessary, to institut© légal proceedings in the courts of the 
United States to secure a forfeiture of the grant, or any part thereof, for 
failure to comply with the terms and conditions thereof, "without any 
législation or instructions from the législative department." 

That by the proceedings thus had the matter of the completion of the 
road was referred to the executive department of the government, where- 
upon the secretary of the interior, after due investigation of the subject, 
including the hearing of argument thereon, did on July 5, 1882, direct 
the commissioner of the gênerai land-oflSce to proceed and certify the 
lands for patent under the act of June 18, 1874, and thereafter, in Oc- 
tober, 1882, said patent for 440,856 acres was duly issued to the wagon 
road company; that thèse défendants, relying in good faith upon the ac- 
tion of the législative and executive department of the government, were 
induced to, and did, before the passage of the act of 1889, "so alter and 
change their position in référence to said lands" as to "render it inéqui- 
table and unconscionable for the complainant to assert any right * * * 
to forfeit or reclaim said lands;" that thèse changes consist, in part, in 
the expenditureof $2,660.62 in securingthe issue of patents therefor; in 
the paymentpf $29,885.79 of taxes levied thereon; in the payment of 
$109,800.97 to agents and attorneys for grading, selecting, and platting 
said lands, and defending the possession of the same from adverse claim- 
ants and trespassers; by the sale of sundry pareels of said lands witb 
warranty of title, on which the liability of the défendants exceeds th« 
sum of $22,609.71; in the expenditure of $86,805.75 in rebuilding and 
improving said road through its en tire length, which has greatly in- 
creased the value of the lands along the line thereof,' a very large por- 
tion of which still belongs to the complainant, and in the payment of 
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631,651.71 interest on said sums of money, making in ail the sum of 
$280,754,03. 

In the second plea, thèse défendants aver that they are purchasers in 
good faith,fora valuable considération, and in support thereof allège, in 
substance and effect, that in 1871 said lands were in the market for 
sale, when Wéill and H. K. W. Clarke purchased thesame of the wagon 
road Company, through their agent, T. Edgenton Hogg; that in pursu- 
ance of said sale the vendor conveyedthe lands, on August 19, 1871, to 
said Clarke, whb on September Ist of that yearconveyed thesame to the 
défendant Cahn, in trust for Weill, Clarke, and Hogg; that at this time 
the greater portion of thèse lands were unsurveyed, and, for the purpose 
of continuing the existence of the wagon road company, and thereby se- 
curing the sélection and patenting of the lands, Weill and Clarke, in 
the month of August, 1871, purchased the stock of said company, and, 
as a matter of convenience, some'of said stock was bought in the name 
of Hogg, and by him held for Weill and Clarke, but said stock had no 
value apart from said land-grant; that, at the time of the conveyance of 
said lands by the company, Weill had expended in the purchase thei-eof 
$140,636.39, and Clarke, $20,000; that at the time ofsaid purchase the 
several certificates of the governors of Oregon to the construction and 
completion of said road, ias required by the act of July 5, 1866, were on 
file in the departmentof the interior and the office of thesecretary ofstate 
of Oregon, and thèse défendants then believed, and do still believe, that 
the samè were altogether true. and never heard anything to the contrary 
ûntil 1880, when the attention of congress was called to the matter by 
the seçretary of the interior; that, before purchasing the lands, Weill 
employéd counsel learned in the law, who advised him that the title of 
the wagon r;oad company to the same was perfect, and that he had a right 
to rely on the certificates of the governors as conclusive évidence that the 
conditions ôf the grant had been duly perforraed; that in making said 
purchase he did so rely, and but for the existence of said certificates 
would not hâve made it; that, at the date of the purchase, thèse défend- 
ants were lîving in San Francisco, and had never been in Oregon, except 
Cahn, who' was there a short timeinJune, 1867, norhaveeither of them 
ever been there since; that prior to said purchase nèither Hogg nor 
Clarke had any knowledge or information that thèse certificates were not 
true in point of fact, and, if they, or either of them, were obtained 
by false or fraûdulent means, neither of thèse défendants, nor Hogg 
nôi' Clarke, iiad any knowledge or information thereof; that in 1879 
Weill purchased ail the interest of Hogg and Clarke in said lands, 
the same being 11-24 thereof, for $21,400, and the releaseto the former, 
and the estaté of the latter, from the repayment to him df their propor- 
tions, amounting to many thousand dollars, of the money advanced by 
him in the purchase of the lands, and received conveyances from them 
accordingly, as set forth in the complainant's bill. 

The answer in support bf the plea avers that the price paid by Weill 
on August 19, 1871, for the lands, was thefull value thereof, and dénies 
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ail knowledge or notice that the road had not then been duly constructed 
and completed, as required by the act of congress, or that the certificates 
of the governors were in any respect untrue, or had been procured by 
false or fraudulent représentations. 

The case was heard on the sufficiency of the pleas, admitting the truth 
of the facts stated therein. 

The act authorizing the bringing of this suit empowers the court to 
consider and détermine thèse three questions, and no others: 

(1) Was the road seasonably and properly completed, either in whole 
or in part, as provided in the act making the grant? 

(2) What is the légal effectof the governor's certificates concerning the 
completion of the road? And, 

(3) What right has the United States to résume the granted lands? 
U. S. V. RaUway Co., 98 U. S. 608. 

In the détermination of thèse questions the court is required, by the 
act of 1889, to proceed "inlike manner,"and he governed "by the same 
principles and rules of jurisprudence," as in other suits in equity; that 
is, as in suits between private individuals. And such is the rule of pro- 
cédure and adjudication in the case, independent of the directions of the 
statute. 

When the United States.comes into a court of equity to assert a claim, 
it is subject, and must submit to, the rules of procédure and principlea 
of jurisprudence which obtain in suits between private parties. V. S. V. 
Arredondo, 6 Pet. 711; U. S. v. Flint, 4 Sawy. 58; U. S. v. Ticfmar, 8 
Sawy. 156, 12 Fed. Rep. 449. 

The grant of 1866 was a grant m prsesenti. The language of the act ia 
"that Ihere be, and hereby is, granted to the state of Oregon." As soon 
as the line of the road was designated, the grant attached to the odd-num- 
bered sections, within the prescribed limits, on either side of said line, 
and took effect from the date thereof. Gahn v. Bornes, 7 Sawy. 53, 5 
Fed. Rep. 326; Pengra v. Mum, 12 Sawy. 238, 29 Fed. Rep. 830; 
Schulenberg v. Harriman, 21 Wall. 44; Missouri Ry. Go. v. Kansas Ry. Co., 
97 U. S. 491; Van Wyckv. Knevak, 106 U. S. 360, 1 Sup. Ct. Rep. 336. 

The grant, however, was a conditional one; the condition being that 
the road should be completed in the manner provided within five years 
from tha date of the act. 

This was a condition subséquent; and, unless it was complied witb, 
the complainant, as grantor, might, bj' proper législation or judicial pro- 
ceedings, hâve enforced the forfeiture of the grant on account of such 
failure. But no one else could do so; and, unless the grantor does, the 
title remains unimpaired in the grantee. Schulenberg v, Harri^nan, »ar- 
pra, 63. 

As appears from the first plea, congress has repeatedly refused to dé- 
clare the forfeiture of the grant, or take upon itself the investigation of 
the question whether the condition had been complied with or not. 
The attorney gênerai declined to institute judicial proceedings to that end 
untU required to do so by the act of 1889, which appears to hâve been 
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passed on the membrial of the législature of the state. It îs aiso well 
understood that congress vvas influenced to the passage of the act by the 
désire of thèse défendants to hâve a speedy and complète détermination 
of their rights in the preraises. 

On the facts stated in this plea, the demand made by this suit for the 
forfeiture of this grant on the ground stated in the bill is ,what is known 
in equity as a "stale claim," and thereforeoughtnottobeallowed. The 
period prescribed fox the construction of this road expired in July, 1871, 
fuU 18 years before the commencement of this suit. During ail this 
time, it was open to the complainant to bring this suit, by its attorney 
gênerai, to hâve this grant declared forfeited on the grounds now stated in 
its bill.' U. S. V. Throckmorton, 98 U. S. 70; U. S. v. Tin Go., 125 U. 
S. 278, 8Sup. et. Eep. 850. 

This, in my judgment, is such a delay or lapse of time as renders the 
claim stale, and constitutes, under the circumstances, a bar to the relief 
sought. 

Lapse of time, partidularly when coupled with possession, as in this 
case, is a défense, in equity, in cases not within the reach of the statute 
of limitation. Story,,Eq. PI. § 813; 2 Story, Eq. Jur. § 1520; U. S. v. 
nchmor, 8 Sawy. 156, 12 Fed. Rep. 449; U. S. v. Beebe, 4 McCrary, 12, 
17Fed.Rep. 36. 

For sef^en years after the expiration of the time prescribed for the con- 
struction of the road and filing of the certificates of the governors, in 
whieh its completion was formally and officially declared, nothing ap- 
pears to bave been said or suggested to the contrary by any one, when a 
trespasser on the lands made a complaint to the secretary of the interior 
that the road had not been constructed according to law. Investigation 
ensued under the direction of the secretary, and the matter was submit- 
ted to congress, who referred it back to the executive department in 1882, 
where, after due considération, patents were ordered issued to the Com- 
pany under the act of 1874, which was doue, as to the greater portion 
of the lands. 

The statute of limitations does not ordinarily run against the United 
States, But this suit is required by the act of congress to be triedand 
adjudicated as a suit between private parties; and therefore, in my 
judgment, the lapse of time, or the bar of the statute of limitations, is 
to hâve the same eflfect as in a suit between such parties. 

Since 1878 the analogous action at law, to recover the possession 
of thçse lands on account of a breach of the condition on which they 
were granted, would be barred in 10 years, and prior to that time in 
.20 years; and althoUgbthe statute of limitations does not apply, p*o- 
prio vigore, to suits in equity, yet in cases like this, of concurrent juris- 
diction ai law, the court; will apply the same limitation to one as 
the other.; ffaU v. E-ueseU., 8 Sawy. 515; Manning vt Hayden,6 Sawy. 
.379. .,..: . ■ ,.■>., 

; No case bas been cited from the suprême court in which it bas been 
distinctly held that the défense of estoppel can be made against the 
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national governtnent. But in many cases it is so assumed, even where 
the term is not used. 

For instance, in Clarlc v. U, S., 95 U. S. 543, it was held that a dé- 
fense to a claim against the government for the use of a steam-boat, 
which involved bad faith on its part, couldnotbemade. 

In Branson v. Wirth, 17 Wall. 39, it is assumed in the opinion of 
the court that the United Staites.may be estopped. 

In U. S. V. McLaughlin, 12 Sawy. 201, 30 Fed. Rep. 147, it wassaid 
by Judge SawYer "that the law of «stoppel, in a proper case, applies 
to the government." 

In Indiana v. Milk, 11 Biss. 209, 11 Fed. Rep. 389, the court having 
found that the state, by its conduct, had recognized the validity of the 
defèndant's title, and thereby induced them to alter their position, by 
investing their money on the strength of it, Judge Geesham said: 

"The state cannot now, in fairness or law, assert its in validity. 

"Eesolute good faith should characterize the conduct of states in their deal- 
ings with individuals, and there is no reason, in morals or law, that will ex» 
empt tliem from the doctrine of estoppel." 

In myjudgment, the complainant ought not, in fairness and justice, to 
be alLowed to assert, as against thèse défendants, that this road was not 
completed as required by law, and daim a forfeiture of the grant on 
tiiat ground. 

In the first place, the certificates of the govemors to the completion 
of the road are the acts of the agent of the complainant. By the ex- 
press terms of the grant, the governor of the state was authorized and 
required to détermine if and when the road "waS: constructed, as pro- 
vided therein, and his certiûcate to that effect is the necessary and only. 
légal évidence of that fact. 

On the faith of thèse certificates, the truth of which does not appear 
to hâve been questioned then, or for long after, thèse défendants invested 
their money in their lands. 

By this means the complainant proclaimed to thèse défendants: "This 
road bas been constructed according to law. The condition ou which 
this grant was made bas been complied with, and the same bas become 
absolute." And it ought not now to be heard to allège anything to the, 
contrary, even if it should be true, to the préjudice or injury of those 
■who, like thèse défendants, bave in good faith acted upon such représenta- 
tion as true. 

In the eeœnd place, after the investigations in congress and the depart- 
ment of the interior, between the years 1878 and 1882, concerning the 
effect and verity of thèse certificates, and the fact of the compliance of 
the wagon road company with the conditions of the grant, the complain- 
ant practically affirmed the right of the company to the lands, and listed 
the same for patent under the act of 1874, and actually issued such 
patent for the greater portion of the grant, on the faith of aU which 
thèse défendants were induced to materially change their position in re- 
lation to the property by expending large sums of money thereon and 



S60 FEDERAL BÈPÔBTEfi, VOl. 42. 

thereabout, încluding the payment of $29,885.79 taxes levîed thereon 
by the authority of the state, and $86,805.75 disbursed in the repair 
and impTovement of the road. 

- In addition to the grounds above stated, on which this estoppel ought 
to be allowed as against tiie United States, there is the express provision 
in the act pf 1889 to the efi'ect that this suit shall be tried and adjudicated 
as a suit in equity between private individuals. This direction is with- 
ottt qualification or exception, and, in my judgment, includes the setting 
up Of ;an estoppel, as well as any other procédure or défense known to 
equity practice or jurisprudence. By this provision the complainant 
ciaiiisents in advance that an estoppel for conduct may be availed of against 
it in this suit. 

.And even admitting, what is denied by the plea, that their certifi- 
cates are false in fact, and were procured by the fraud of the- wagon road 
Company, and that thèse défendants had notice of the same when they 
rtfade the purchase, and therefore the complainant is not estopped to 
eh6\v thèse facts in any litigatioil, between it and them in which they 
may be pertinent and material, still, by the deliberate action of the 
complaîiiant, the inquiry has becpme immaterial. 

Goûgress had the same right to waive the performance of the condi- 
tion subséquent to the grant as to make it in the first place. When, 
therefore, congress decided by the act of 1874 that patents should issue 
for thèse lands in case it was shown by the certificates of the governors 
of Oregon that the road was "constructed and completed," in effect, it 
thoreby aflBrmed, for the purpose of the grant, the integrity and efficacy 
ofsaid certificates, and accepted them as final and conclusive évidence 
of the performance of the terms and conditions of the grant, or waived 
the same. Again, admitting that the complainant could as a matter of 
fact, and notvvithstanding the certificates to the contrary^ show that the 
road wflà not completed in ail respects according to law, and that thèse 
défendants had notice thereof, still, the complainant having subse- 
quently investigated the question upon évidence taken pro and con there- 
on, and deoided, by and through its proper officers, that the grantee or 
its assignée, the wagon road company, was entitled to a patent for the 
lands under the act of 1874, either on the ground that the road had 
been sufficieutly constructed, or that under said act the certificates were 
conclusive of that fact, -in conséquence of which thèse défendants made 
the expenditures and incurred the liabilities on and about the property 
as above stated, the complainant would be estopped to show such fail- 
ure or notice in this suit. 

The second plea is also good. Ail the éléments of ahonafide purchase 
appear in the transaction. The original grant passed the légal title to the 
State, which it transferred to the wagon road company, who conveyed the 
same to thèse défendants. Their grantor was not only the apparent, but 
the actual) owner of thé property. The purchase is alleged to hâve been 
made in good faith, and nothing appears to the contrary; and it was 
made for a valuable considération, — $140,636. It is a matter of com- 
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mon knowledge, of which the court may take notice, that at the date of 
this pnrchase the country al-ong the greater portion of the line of this 
road was unsettled, and much of it occupied by, or vvithin the range of, 
wild Indians. Its value was purely spéculative. Neither had the pur- 
chasers any notice of any defect or flaw in the title of their grantor, or 
any iaiiure on its part to comply with the condition of the grant. 

But on this point the district attorney contends that, the grant having 
been made hy statute on a condition subséquent, the purchasers were 
bound to inquire and see that this condition was fulfilled before they 
can clàim to hâve purchased in good faith. Admit this. But how were 
they to ascertain wbether the condition was fulfilled or not? In effect, 
the district attorney answers: "By a personal examination of the work 
on the ground." This would be a very unsafe proceeding. The pur- 
chasers might think the work was ail that the law required, and some 
judge or jury before whom the question might beraised i^ears afterwards 
, might think otherwise. The only spécifie direction in the act on the 
subject is that the road shall be constructed, so as "to permit of itsreg- 
ular use as a wagon road, and in such other spécial manner as the state 
of Oregon may prescribe." The state assigned the grant to the wagOn 
road couipany without prescribing any "spécial manner" in which the 
road sliould be constructed. It follows that the construction was only 
to be such as "to permit of its regular use as a wagon road." Nothing 
could be more indefinite than this. Probably no two men in Oregon 
could hâve been found who would agrée in ail particulars as to what was 
necessary to constitute such a road. 

The act pro vides for the sale of the lands, as the work progresses, in 
sections of not less than 10 continuons miles, on the certificate of the 
governor to the secretary of tHe interior that the same "are completedl" 
No lands were in fact sold until the certifieates were furnished of the 
completion of the whole road. But this is a raatter of which the grantor 
cannot complain. The provision was intended solely for the benefit of 
the grantee, and could be waived, as it was. 

The power to déclare the road, or any portion thereof, not less than 
10 miles, "completed," was thus vested in the governor. When his cer- 
tificate to that effect was filed with the secretary of the interior, the fâct 
of completion was established: and any one thereafter seeking to pnr- 
chase the lands need go no further, or seek elsewhere, for information on 
this point. 

And so thèse défendants, finding the évidence on file as to the com- 
pletion of the road, that authorized the sale of the lands, freed from ail 
conditions thereabout, purchased the same in good iaith, and for a val- 
uable considération. 

On the facts stated in the plea there can be but one conclusion in tbe 
premises, — that thèse défendants are 6(ma_/îde purchasers, within thepnr- 
view of the act of 1889, and the principles of equity jurisprudence on 
that subjéct; therefore, they are not liable- to bave the lands sO pur- 
chased by them declared forfeited to the United Stsites, even if the cer- 
tifieates of the governors should prove false aqd fraudulent, of which there 
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lis i}o, évidence beyojid the formai allégations of the bill, unsupported by 
,-any spécifie statement showing wherein orhow they are false or fraudu- 
lent. , ,:,, 

ThB pleaô are both sustained, and in my judgment the bill ought to 
be disraissed. 

The facts stated in them are not only admitted for the purpose of this 
hearingi but they are manifestly true. The only exception to this state- 
ment is the déniai of the falsity of the certificates, or, if they are false, 
notice to thèse défendants of that fact. That they ever had any such no- 
tice is extremely improbable, under the circunistances. Na,turally 
enough, a purchaser would rely çp;the certificates, and not travel bun- 
dreds of miles, through an unsettled couiitry, to détermine by personal 
observation a matter whioh the lawanade the governor the unqualified 
judge of) and which, as I bave said, no two persons were likely to agrée 
about. ) 

Admitting fhat the falsity of the certificate may be shown in conjuno- 
tion with notice to thèse défendants of that fact, the time which bas 
elapsed since the period for the construction of the road bas expired, 
and the absence of ,any résident population along its line at that time, 
would rendër it extremely difficult to make any satisfactorj' proof on the 
subject. . The company was not bound to do more than construct the 
road. Its maintenance was no part of the condition af the grant. . If 
the state had constructed the road, it would no doubt bave been left to 
the people who wanted the use of it to keep it in repair, as in the case 
of the other public roads. 

The state assignedithe grant to the wagon road company without con- 
dition in this respect, Nor is it likely that any one would at that day 
hâve accepted the grant on the onerous and uncertain condition of keep 
ing the road indefinitely in repair. The fact that the act authorized the 
land to be sold, freed from ail conditions, of course, as fast as the road 
was constructed, shows conclusively that the grant was not intended to 
be charged with the burden of maintainiog the road through ail time, 
. or at ail. In the nature of things, in many places the road would soon 
deteriorate and disappear, if not kept in repair. Snow and rain, floods, 
wash-outs, and slides must occur yearly on the line of this road, or some 
portions of it. Therefore it would be very difficult to show at this late 
day what was the character and quantity of work done in its construction. 
The persons employed on the work, who would be the best, and almost 
the only, witnesses on this point, are likely, in 20 or more years, to bave 
( died or disappeared. 

. ! Thèse alone are probably suflSoient reasons for dismissing this bill. 
But the conclusions reached on the first plea make it certain, in the 
judgment of this côuttj that the complainant cannot, and ought not to, 
prevail in this suitr-^i^ra*, because the claim is clearly a stale one, and 
also, by analogy to the statuteof limitations, is barred by the lapse of 
time; aaiond, because, by the aot of 1874, it has either accepted the cer- 
tificate as conclusiye évidence, of thè due construction of the road, or 
thereby waived ail further performance of the condition subséquent; and, 
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third, by the action of its executive department prior to 1883, whereby 
it distinctly recognized and aocepted the performance of such condition, 
and thereby induced tjiese défendants to so alter their position in rela- 
tion to the property that it would be unconscionable and unjust now to 
allège the contrary to their serions injury and préjudice. 

As an authority applicable to this case generally, see U. S, V. Road 
Go., 41 Fed. Rep. 493. 

Let a decree be entered disniissing the bill as to thèse défendants. 



Henry d al. v. Teavelebs' Ins. Co. 
{Circuit Cofwrt, D. Colorado. May 15, 1890.) 

1. AcooTJNTjNG — Evidence — Cobpoeatb Debts. 

Plaintift and défendant made a contract by which défendant was to take boiidsot 
certain ditch companies, in whlch they were interested, In payment of ail debts due 
défendant from the companies, and for advances thereafter to be made to tbem. 
Plaint'itf was to surrender the obligations of the companies and those given by 
plaintift for the beneflt of the companies. This agreement did not apply to the pri- 
vate debts of plaintifi to défendant. On an accounting directed in a suit to enforco 
the contract, the master inoluded in the debts of the companies certain notes, on 
their face the personal obligations of plaintiS to défendant. AU the otber obliga- 
tions were notes executed by the companies, and indorsed by pl&intifl. Atthetime 
plaintiff applied for the loan of défendant, for which ail thèse notés were fdven, he 
stated that tie wanted for personal uses an amount egual to that for which the In- 
dividual notes were given. Moreover, some of it was paid by défendant for the 
purposeof obtaining the relôase of stock owned by plaintifl individually. Purther^ 
more, in a statement of plaintifl's personal resources made after the loan, and under 
plaintifC's direction, for défendant, thèse individual notes were included in his i>er- 
sonal liabilities. Held, that they were improperly included in the statement of the 
companies' debts. 

2. SaMB— COSSTROCTION OP CONTBACT. 

Défendant Is entitled to reçoive bonds of the companies for advances made, since 
the commencement of this suit, for the completion of the companies' canals. 

S. Samb^-Collatebal Notes. 

Plaintiff gave défendant certain chattel notes as collatéral security for"pa8t, 
présent, or future indebtedness. " Held that, in theabsenoe of négligence, défend- 
ant should be charged only with such amount as it bad collected. 

4. Same — Interest. 

As judgments in Colorado draw interest, défendant should bave been allowed In- 
terest oii such judgment to the time of its payment. 

5. Same. 

Défendant should be aUowed interest on its claims against plaintift to the date ot 
the master's report, and, on its claims against the companies, to the time it receired, 
or should bave received, bonds in payment. 

6. Same — AccorKT-BooK — Evidence. 

In the absence of proof that an entry in defendant's books, showing that a certain 
clalm against plaintift was paid, was made without the direction of some ofBcer or 
agent of défendant having authority to direct it, It wUl be presumed to bave been 
made by its authority, and to be correct. 

In Equity. On exceptions to master's report. 
For former reports, see 33 Fed. Rep. 132; 34 Fed. Rep. 258; 35 Fed, 
Rep. 15. 
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/. P. Brockway, for coinplainants. 

WokoU & VaUe and D. V. Burns, for respondent. 

Caldwell, J. This case is before the court on the defendant's ex- 
ceptions to the master's report. For six days the court has listened to 
the reading of the tfistimony bearing on the exceptions, and to an intelli- 
gent discussion of it by counsel. The perfect farailiarity of counsel with 
the large volume of évidence in the case is highly creditable to them, 
and has proved extremely gratifying and helpful to the court. 

In considering the exceptions to the master's report in matters of fact, 
I shall observe and keep in view the rule recognized and affirmed by the 
suprême court of the United States in Tilghmanv. Procfor, 125 U. S. 136, 
149, 8 Sup. et, Rep. 894, and Œllaghan v, Myers, 128 U. S, 617, 666, 
9 Sup. Ct. Rep. 177, namely, that "the conclusions of the master, de- 
pending upon the weighing of conflicting testimony, hâve every reason- 
able presumption in their favor, and are not to be set aside or modified 
unless there clearly appears to hâve been error or mistake bn his part." 
; Thff decree establishing the contract between Mr. Henry and the in- 
sprance Company states the terms of that contract in thèse words: 

^'That tlie contract was entered into on or about the month of November, 
A. Dl 1884; by aud between the said eomplainant T. G. Henry and the défend- 
ait, thè'Tiavelers' Insurance Company,, as is alleged in said corn plaint herein, 
by, wliich the défendant agreed to taise tlie bonds of the several ditch compa- 
liiea as-aforesaid, to be by them issued, for its holding of old bonds theretofore 
issued by Said companies, and for ail advances which the défendant had made 
or shpnld niake on account of, or for the beneflt of, the several ditch compa- 
nies, poinatter how tbey were evidenced, or by what securlty, in payment 
thereofi and in payaient of ail the notes and obligations held by it, given by 
the said ditch companies, or by the said T. 0. Henry, or the Colorado Loan & 
Trust Company, for the beneflt of the said companies mentioned in said com- 
plainaiit's bill, and that ail of the said bonds issued by the said several ditch 
cbnipanies» torwit, the Grand Ei ver Ditch Company in the amdlmt of $200,000, 
the Uncorapahffre Canal Company in the amount of $200,000. the Citizens' 
Ditch iVLand Company in the amount of $200,000, and the Del Norte Land 
& Canal Company in the sum of $400,000, were issued by the said several 
ditch companies, and thatati of the notes aud obligations of the said several 
ditch companies, and of the said ï. C. Henry, and of the said Colorado Loan & 
Trust Company, given by them or either of them to the said défendant for 
moneys advanced or paid to or for tlie said several ditch companies, hâve been 
pjtid and safcisfled by the delivery of said bonds of said several ditch compa- 
n)ies as aforesaid, wtiich bonds the said défendant agieëd to take atpar in pay- 
ment of said obligations." 

In the opinion of the court rendered at the time this contract was es- 

tqjjlishçd, Jt. is gaid: 

"Ot course, it is not clairaed that this contract reaches to any matter out- 
side the obligations of the ditch companies, or that the private debts of Mr. 
Henry were in any way discharged or to be afEected by it." 33 Fed. Rep. 143. 

In the opinion of the court rendered on the application to modify the 
decree, it issaid: 
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"The défendant wishes the decree modifled in two respects,— one by the in- 
sertion of a clause excluding tiie private dèbts of thecomplainants Henry and 
the Colorado Loan & Trust Corapany. * * * So far as the flrst matter Is 
concerned, it is clearly unnécessary. The decree does not include the private 
debts referred to; and when the decree was being pxepared the language of 
the draft, as presented to me, was chan^ed purposely, and with the knowledge 
of counsel, so as not to include such debts. The opinion which I flled indi- 
cated that they were not included, and their omission from the decree is fully 
as potent as a spécial clause excluding them. The provision in the decree for 
a statement by the master of the account between complainants and défend- 
ant was made under the belief that, when the whole account was stated, if 
any single item was challenged by either party as improperly placed, either 
among Mr. Henry's private debts, or among those of the ditch companies, the 
matter could be separately inquired into by the court, and the error, if any there 
was, corrected, witliout a f urther référence to the master." 34 Fed. Rep. 258. 

The master's report bas been filed, and among the exceptions to it are 
several alleging that he erred in placing certain items of Mr. Henry's pri- 
vate indebtedness (or of the Colorado Loan & Trust Company, which 
stands, as Judge Bbewer bas already decided, "for ail tbe purposes of 
this case," for T. C. Henry) among tbe debts and obligations of the canal 
«ompanies, to be discharged, under the contract in the bonds of thèse 
«ompariies, at par. The principal suni of the debts which it alleged wére 
thus erroneously classified is $81,500, and comprises the following items: 
(1) Note dated May 22, 1884, for face value of $65,000, but on which 
$60,000 bnly was advanced, and is, as both parties agrée, ta be treated 
as an obligation for the latter sum; (2) note of May 19, 1884, for $5,000; 
<3) note of June 23, 1884, for $25,000; (4) note of October 7, 1884, for 
4l,500. AU thèse notes, on their iace, appear to be either personal ob- 
ligations of Mr. Henry, or the Colorado Loan & Trust Company, which 
stands for Mr. Henry. In the opinion in the main case, (33 Fed. Rep. 
132,) Jûdge Bkewer says: 

"Mr. Henry applied to défendant for a loan of $250,000, some of which, he 
represented, was needed by him for bis personal interests, but the major por- 
tion for the çompletion of thèse several canals. In order to secure this loan, he 
niade an exhibit of liis flnancial condition, — of the securities which he had ta 
■offer, — as well as the purposes l'or which the money was desired." 

By référence to the exhibits hère referred to iri Judge Beeweb's opin- 
ion, — and it is the statement of Mr. Henry himself,- — we find exactly 
•what portion of this $250,000 loan was wanted by Mr. Henry for his 
private or personal uses, and what portion for the irrigating canal com- 
panies. In the application, Mr. Henry, after giving a statement of the 
afïairs of the Citizens' Canal Company, says: "This property * * * 
needs for présent wants $40,000." After giving a like statement for the 
<îrand River Canal, he says: "This enterprise * * * needs $20,000 
to supply its financial wants." A like exhibit of the affairs of the Un- 
compahgre Canal is followed by the statehient that "this enterprise 
needs for its financial wants $50,000." The exhibit of the condition and 
prospects of the Del Norte Land & Canal Company is followed by the 
fitatementthat it"requires $60,000." Having specifiëd the exactamount, 
wanted for the several canals, he then says: 
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"I wanj; ^l9an,qf $350,000 for the following purposes: 

"|Citizen8*>Çapi*^, Company, - - -, - - $40,000 

, Grand Kiver.j^analConapany, - - - - 20,000 

Uncoiiipaligre Caiifij Qpmpany, - - - ■» - 60,000 

Del ÏSTorte Canal Company, - . - . , - 60,000 

For gênerai purposes in Colorado, - - - - 55,000 

Eor gênerai purposes in Kansiis, - - - - 25,000 

lotfll, - - ... . - $250,000'" 

It Will be obserVed that the amount wanted for gênerai purposes in 
Colorado and gênerai purposes in Kansas is $80,000, thè exact amount 
of thé 'notes in controversy, less the note for $1,600, which was given 
for monçy; to releïtôe stocks pledged by Henry for his private debt, in 
order that the stock, might be put upi as a part of the pledge for the 
$250,000 Ipan. This note was executed some months after the state- 
ment above mentioned was made, and of course was not embraced in it. 
Mr» jHenry made auother statement in writing of his own and the canal 
companiés' debts, November 3, 1884, when negotiations were pending 
for the riefunding arrangement. Touching this arrangement, Mr. Henry 
says,': ][', 

"The statement before me is a copy of one prepared in Hartford under the 
direction |pf Mr. Batterson and Mr. Dennis, and based upon information wl»ich 
they.had personaliy, and whicli was furnished them, from one source and 
sinothër,' at the tlrae, which constituted tlie basis, in part, of the plan of fund- 
ing the indebtedness of the several canal enterpriSes, pfoviding for thelr 
wants bèfore referred to, and also beanng upon my own personal resources." 

The statement hère referred to is in the form of a letter, beginning as 
follpws: 

"Mr^ Seftterson: By an examination of my liabilities and assets as you 
hâve above set forth, after eliminating the Pawiiee Canal matter from both, 
it will appear that I hâve $502,550 of private assets to pay $275,000 of per- 
sonal liabilities." 

In this Statement he included among his personal liabilities, described, 
a schedùie qf ilotes which includes the notes we are considering. Ques- 
tioned aboutohe of thèse statements, Mr. Henry says: 

"Questiôn'/^y whom Was that statement, introduced by you in connection 
with your teStimony in the main case, prepared? Answer. I do not recollect. 
Q, ïjidn'tijiQU testify with référence to that statement with gieat particu- 
larity, in'yciuf difect examination in the main case? , A. I think I did. Q, 
Ànd you cio not how know by whom that stiitement was prepared "> A. It was 
nndpubtçdly prepaied at my instance. If you want to know who furnished 
it, and put it in téstimony there, I did. What £ was trying to avoid was 
baving persdnklly prepared thè statement. 1 assume the responsibility of 
whatever appears in that évidence, as far as that is concerned." 

The Stateineht fc ère referred to isbeaded "Statement of Indebtedness 
(personal) qf T. tÇ. Henry, of Denver, Colorado, to the Travelers' Insur- 
ance Company, October 11, 1884," and includes the indebtedness under 
considération. 'Iç addition to thèse written statements, Hr. Henry tes- 
tifies as follôwé: 
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"QuéstiMi. Didn't I ùndetstand that'the payments lie [that is, Mr. Dennia, 
the defehdant's agent, who came to Cîolorado to look after the disbursement 
of the $250,000 loan] made on account o£ thèse ditch enterprises when he 
çaimpout bere were advances on account of this $250,000 loan, so far as it 
wasunpaid? Answer, No, sir; not to the ditch companies, because we had 
not recei ved ail that we were entitled to under the private açcpunts. Q. What 
do,you mean by ' we? ' A.. I mean *he Colorado Loan & Tiiust Company and 
myself. We borrowed $70,000 or $80,000 on our own ç^ccçunt. , Ç. Theâe 
Becaritiea you were proposïn|[ to pledge were not necessarily belonging to tbe 
partîcular company or enteïprise to which ypu wished to dévote t^is money, 
weretheyî A. Yes, sir; that wàs my underatanding at the time. Theidea 
was to make,each company stand by itself, Q. But neither the North Poudr;e 
nor the Statè Land & Canal Company were at that time . proposing to obtain 
f unds. In other words, thèse were securities which you held of your own, 
that you were proposing tb pledge on thia $250,000 loan? A. Or in behalf 
of my own individual part of it. 1 did not want to iget that mixed up, but 
wanted each ditch to rely upon its own footing; Q. Before you pass on, let 
me ask you why you say that there was a $65.000 note given for a $50,000 
loan for paymentî A. It is a little difflcult to explain that. It was àgrewj, 
in making up the items of the $250,000 loan, what secUrity was to be plédged 
as coUiitBralj and, when it camé to the $50,000 for the peraonàl use of myself, 
the Kansas property waa tobe used; and the first idea was that the property 
should be absolutely convayed as collatéral to my note, and afterwards it was 

. decided to use the note in : their assets as secured by the collatéral, and for that 
reason the $65,000 mortgage on the real eatate was given as collatéral, and 
appears as collatéral for the $50,000 advanced by the Trâvelera' Insurance 
Company. * * * Ç. The $25,000, June 23d, note was a note given by 
you to the Travelers' InâufancC Company upon the payment by the Travelers' 
Insurance Company of an indebtednëss of $25,000 to the City National Bank 
in this city, and sueh payment was made by the Travelers' Insurance Com- 
pany for thepurpose of relÇfislng the Circle Railroad stock, was itnot? A. 
At the time I applied for the $250,000 loan, I expected that $75,000 or $80,000 

' would come to me personally, and it was agreed I should put up the Abi- 
lene ifarm as security for 'the part of that motiey which was to corne td me, 
and also the stock o( the Circle Railroad, whiCh waS my Personal property, 
for $25,000 besides, both o£ which sums, and both of which securities, were 
part of the sums and part of the securities agreed upon at the time the $250,- 
000 loan waa made; and, in accordance with that understanding, — that agree- 
ment,— this $25,000 note was made some time in June, and the stock plaçed 
toit as collatéral, and the money obtained upon it by draft in favor of the 
City National Bank; and I présume it discharged so much of ray indebted- 
nëss at that time to the bank, which they had been carrying for some time." 

Pending the examination, of the witness on thig subject, Mr. Brockway , 
plaintifif's attorney, stated to the master: 

" We will admit, for the purpose of this examination, that the $25,000 went 
into the City National Bank, and paid trust company obligations." 

The trust cbmpany aùd Mr. Henry are, for the purpose of this account- 
ing, considered as onè person. Mr. Henry testified that he took to Col- 
orado capital to the amoùnt of $150,000. He further testified that he 
invested $125,000 of thatsum in the Denver Circle Railroad, and that 
he invested $40,000 or $50,000 in the exposition building. It will be 
obsèrvéd that thèse two investnients more than absorbed ail the capital 
that he took with him to Colorado. In addition to the two enterprisea 
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last mentîoned, Mr. Henry was engaged in numerous and dîversîfied pur- 
suits and énterprises calling for thé expenditure of large suma of money, 
as fesh'own by the following questions and answers: 

"Question. You used yoiir crédit for the purpose of raising funds to baild 
water-works at Silvertdn; to carry on a coal-mining enterprise in New Mex- 
ico, a gold or silver mihing enterprise there; to build water-works at Albu- 
querquëî to build the Pawnee Canal; to pay for stock and bonds of the Bush- 
ùell |iigi)-Line Canal, and for twenty other enterprises.— did you not? Answer. 
More tUan fhat, I gUess. Q. Then why do you say, in answer to my question, 
thàt tbis ndoney was borrowed from the City National Bank by the trust com- 
pany iù connection with thèse four canal enterprises? A. I hare not pre- 
tended t6 say it was. I said, in connection with our own business afCairs as 
well aè the ditch companies." 

If the question at issue rested on Mr. Henry's own written statenaents 
and testimony, it would hâve to be decided againsthim; but, in addition 
to Mr. Heûry's évidence, Mr. Dennis, the secretary of the défendant com- 
pahy, and other witnesées, testified on behaJf of the défendant that thèse 
hbtes wëre the persotia,! and private obligations of Mr. Henry, and were 
not idcluded in the refunding con tract. At the time of their exécution, 
there was a mémorandum, written in red ink across the riotes, stating 
that tbey were the personal obligations of Mr. Henry. It is not shown 
that Mr. Henry had knowledge of this mémorandum , but it is neverthe- 
less" an important item of évidence, as it shows the présent attitude of 
the défendant in refereilce to thèse notes as not an after-thought on its 
part. ,; The ditch company obligations were in the form of notes signed 
lay the ditch companies, and made papable to the order of T. C. Henry, 
and by him indorsed. There was but one exception to this rule, and in 
that instance the ditch company and Mr. Henry were joint makers. The 
notés in controversy, on their face, are the personal obligations of Mr. 
Henry, or thé Colorado Loan & Trust Company, which stands for him. 
ItiS; obvions from Mr. Henry's own slatements and testimony that, at 
the time he obtained the $250,000 loan, and at the tixne the refunding 
contract was made, he owed many private debts in no manner con- 
nected with the four ditches, and that the demands upon him for pay- 
ment bf thèse debts were quite as pressing as they were for the debts 
growing Qut of the four ditches. Many of bis enterprises were more or 
iess spéculative in their character, and undeveloped or unfinished, and 
likely to call for an outlay of money largely in excess of any receipts 
ïrorri theû). It is clear i'rom the évidence that at least $81,500 of the 
$250,000 loan was used to pay private debts which had no connection 
witWthe four ditches. Bût, if the $50,000 note included in the $81,500, 
which we bave been considering, had in its inception been given for 
. ditch ,indebtedoess payable in bonds of the ditch companies at par, it 
was afterwards, by the written contract of March 30, 1887, converted 
into a money demand, arid was, in pursuflnce of that contract, actually 
paidj ii^ money. That contract was entered into between Mr. Henry and 
the défendant more than 2 years after the making of the refunding con- 
tract, and 18 monthsafter this suit was instituted. It contains several 
mutual covenantB ^jetween the parties, by which Mr. Henry agreed, in 
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considération of certain things to be done by the défendant, and which 
were done, to pay $50,000, which was to be credited on the $65,000 
note; and it was stipulated "that the balance of said $65,000 note is to 
remain open to litigation, at the option of the said party, to détermine 
the amount due thereon." It is admitted that each party performed his 
convenants contained in this contraot, and that the $50,000 was paid 
and credited. It is not pretended that in the exécution or the subsé- 
quent performance of this contract there was any fraud, accident, or mis- 
take, or want of considération. It is freely conceded that at the time 
the coptract was made, and at the time the money was paid, the plain- 
tiff had full knowledge of ail the facts now known to him. For some 
unexplained, and to the court inexplicable, reason, the master set aside 
this contract, and required the défendant to pay back to the plaintiflF the 
$50,000 received under it, and to accept payment of that sum in bonds 
of the ditch companies. The défendant insists that another and suffi- 
cient answer to the plaintiff's contention that thèse notes represent sums 
paid by hira on account of the ditches is found in the fact that he was, 
as he allèges in his bill, himself the contracter for the construction of 
thèse ditches, and was to take the stock and bonds of the ditch com- 
panies in payment. The défendant claims that, after he is charged with 
the stock and bonds he received or should hâve received under such con- 
tracts, there is no such sum due him fi^om the companies as he claims. 
The court is satisfied to rest its décision of this exception on the other 
grounds mentioned, and therefore expresses no opinion on this point. 
The items going to make up this $81,500 must, in stating the account, 
be treated as the priva te debts of Mr. Henry. 

Advances. The contract between the parties is declared by the decree 
of the court to be that "the défendant agreed to take the bonds of the 
several ditch companies * * * to be by them issued for its holding 
of old bonds theretofore issued by said companies, and for ail advances 
which the défendant had made or should make on account of, or for the 
benefit of, the several ditch companies. * * *" It is obvions that, 
whatever else this contract embraced, it contemplated the completion of 
the ditches. That is plainly implied from; what is expressed. By the 
very letter of the contract established by the decree, the défendant is en- 
titled to bonds for ail advances it had made or should make on account 
of, or fox the benefit of, the several ditch companies. In stating the 
contract, in his opinion Judge Beewee says: 

"Tlie Company agreed to take new bonds for its holding of old bonds, and 
for ail advances which it had made or should make on account of thèse ditch 
companies." 33 Fed. Rep. 143. 

The ditches were incomplète. In their unfinished condition, they 
were of little value. To give value to them, and to the bonds that were 
to be issued based upon them as a security, they must be completed. 
Without that, the bonds would be comparatively worthless in the hands 
of any one. For the money advanced for the construction of thèse 
canals after as well as before the beginning af this suit, dpwn to the date 
of ithe appointment of the receiver, the défendant is entitled, by the 
v.42F.no.7— 24 
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ternaô èf the ôohtraôt as establishéd 'by the court, to bô pàîd in bonds at 
pàf, aM the accourit will be restated' âcicordingly. 

AbUene Chattel Notes.*' What are denominated in the record as the 
"AbilenèGhattel Ncitèëj"àiiiountinè to $13,104, were deposited by Mr. 
Henry' iifrith the défendant as collatéral security for bis private indebted- 
nesè. The plèdge of thé3é ahd othér' bdllaterals was in writing, and ex- 
preSsly slates that they are to stand' as security for aiiy "past, présent, 
or future indebtedhèss." The master charges the défendant with the 
face value of thèse' collàterals, but. gives ho rèason fur sd doing. The 
proof sbbws that $3,341:81 hias beèiï Cblleeted on theni. The notes were 
senttô Àbilene for collection in due tiffie, and the prbof tends to show 
that ail bas bëen cqlleetëd on theto that can be; but, whèther that be so 
or not, there is'not a syllablè of testimony to show that the défendant 
bas been guilty of thé slightest négligence in respect to thèse collaterals, 
or that'it bas done anything, or ômittèd to do anything, to render it lia- 
blé for such portions of the collatéral as it bas not collected. And in 
■this accoUnting it is chargeable only \tith the ambunt collected, namely, 
$3;341.81. 

The Tribune Note". By the laws of Colorado, judgraénts draw inter- 
est;' and the master erred' in not Computing interèst on the judgment on 
the $25,000 note, knoWn as the "Tribune Note," downto the date of its 
paynient by the sale of the collatéral, nâmely, December 5, 1887. 

Interèst. The défendant is entitled to hâve interèst computed on the 
notes and demaUds be bolds against Mr. Henry down to the date of the 
mastfer's reporti ' It is alad 'entitled to bave interèst computed on its de- 
mand against the ditch compànies, and for its advancés to said compa- 
nies, until ît recêived, or should bave received, bonds in pay ment; and 
the account will be restated accordingly. 

The Balancé Cîatmed on the Sheep-Ranch and Phcenix Notes. The 
balance claimed to be due on the sbeep-ranch note of $10,000, and the 
Phœnix note of $3,500, is stated to have been settled in the first state- 
ment of accourits filed by the défendant. There is a conflict of évidence 
on the point, ahd I think the master, under ail the circumstances, 
rightly held thédefendaht to the statement of its account as first made 
and filed. • ' 

Cokradb' Dditiquent Account. The account known as the "Colorado 
Delinquent Account," to the arnount of $35,868.79, was settled and 
paid, as shown by an entry in the defendant's books, by two notes 
of Garter^Gotton of $17,500 each, and by a payment of $868.79 in cash. 
It is claimed that this is an èrroneoùs entry, and that it was made by 
mistake; but the agent or clerk of the défendant who made the entry, 
which is very fuil, plain, and ëxpliéit, is not called to explain by whose 
direction or anthority he made it, or that it was not made by the direc- 
tion dfsome officeï or agent of the défendant having' anthority to direct 
■ it. In the' absence of such proof, it must be presutned to bave been 
made by anthority ôf the company; The verbal testimony on the ques- 
tion of this payment in the mode stated is conflicting; but, in view of 
the eiitry iù the bobks, the master rightly held that this account had 
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been settled to the amount stated. The exceptions to the Hazleton item 
of $2,720.13, and the Baker item of $3,900, which belong to the Coio- 
rade delinquent acconnt, are âlso overruled. 

Commissions. The exceptions to the commissions allowed Mr, Henry 
are overruled. There is a conflict in the évidence relating to this item, 
and I will not disturb the finding of the masler. 

Kansas Delinquent Account. T. C. Henry & Co., of Abilene, Kan., as 
loan and coUecting agents for the défendant, became indebted to the de- 
fendant for moneys received and collected, ànd not accounted for, in 
about the sum of $77,000. To pay or to secure this, — and whether in 
payment or as collatéral security is the question in dispute, — Henry 
turned over to the défendant notes and obligations due Henry & Co. to 
the amount of about $80,000. It is quite obvions that the securities 
thus turned over were of much less value than the defendant's claim 
against Henry & Co. on account of their delinquencies. The plaintiff is 
unable to produce any writing to show that thèse securities were taken 
in absolute payment. He introduces a letter, written by himself, refer- 
ring to the Abilene business, which, as I construe it, supports the. de- 
fendant's contention. Writing from Denver to his partner at Abilene, 
he says: 

"The Travelers [meaning the défendant] hâve ail my property hère, and I 
hâve no way to protect the Kansas ofiate creditors, unless it is done in your 
deal. I do not care for the ïravelers, and I want a list of the asseta; and I 
want to be8ure there is no alip about paying debts before the office is actually 
Bold, and evèrything turned ovèr to them. I hâve been caught once." 

The Kansas office creditors — that is, the local creditors of the firm of 
T. C. Henry & Co. — were protected in the deal for the sale and pur 
chase of the Kansas office, embracing abstracts, furniture, etc. The de- 
fendant pàid therefor $25,000, ail of which went to satisfy the local or 
"Kansas office creditors;" but no provision was made in that "deal" for 
the delinquent account due the défendant. The transaction is witnessed 
by a written agreement which says nothing on the subject now under 
discussion. The officers and agents of the défendant company, includ- 
ing Mr. Carpenter, who was the partner of Mr. Henry in the Abilene 
business, and who, with Mr. Henry, constituted the finn T. C. Henry 
& Co., testified that they were taken as collatéral; and I think the clear, 
and I might say the overwhelming, weight of the évidence supports that 
view. There are circumstances connected with that transaction, dis- 
closed by the évidence, which satisfy me that thèse notes and obligations 
were taken as collatéral, and not as payment of this indebtedness. 

Note, of §5,000. On the question as to whether the note of $5,000, 
dated June 24, 1884, was settled in the sale to Carter-Cotton of the stock 
of the North Poudre Land & Canal Company, there is no written évi- 
dence, and the oral testimony is conflicting; and, while I think there is 
a slight prépondérance of évidence in favor of the défendant, that pré- 
pondérance is not so clear and decided as to justify the court in setting 
aside the master's ûuding. 
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Coiinsel lirill prépare and submit to the court, for the signature of tbe 
jùdge, à dècree in conformity to this finding. I take it for granted that 
the défendant desires to enter a prayer for appeal both from the original 
and présent decree, and that the plaintiff desires to enter a prayer for 
appeal from so much of the présent decree as sustains any exceptions to 
the master's report; and the conclusion of the decree will pray for thèse 
appeals, and note their allowance. The clerk will file this opinion in 
the record of the case, and embrace it iu the transcript to the suprême 
court, if an appeal i& takeu. 



FiDEUTY Ins. & Safb-Deposit Co. v. Shenandoah Ibok Cîo. 
(Circuit Court, W. D. Virginia. May 14, 1889.) 

t. Pbiobitt o» Labob and Supplt Libns— Mobtoaob Bonds. 

By the gênerai principles of equity, claims for materials, supplies, and labor fur- 
nlsbed to a mining and manufacturing company are not entitled to priority over the 
mortgage bonds tbereof. 
3. Décision of Btatb Court— Peioeitt oi' Liens. 

The décision of the court of appeals of Virginia, (Fidellty Ins., etc., Co. v. Shenan- 
doah Val. R. Go., 9 S. E.Rep. 75'J,) deolaring the aots of Virginia of March21, 1877, 
and April 2, 1879,, unconstitutlonal, so far as they attemptea to give material and 
■upply claims priority oyer mortgage bonds, furnishes the ruie for this court, and 
an exception to a master's report whlch glves priority to such claims willbe sus- 
tained. 

i. CONSTITUTIONAI, IjATV— OBJBCT EXPRESSBD IN TiTLB OF AOT. 

' The act of April 2, 1879, entitled "An act to amend ànd re-enact the first and sec- 
ond sections of an act approved March 21, 1877, entitled ' An act to seoure the pay- 
ment of the wages dr salaries of certain employés of railway, canal, steam-boat, 
' and other transportation companies,' " is in violation of Const. Va. art. S, § 15, which 
provides that "no lawshall embrace more than one object, and that shallbe ex- 
pressed in its title, " Ib so far as it attempts to give the claims bf employés of min- 
ing and manufacturing companies a superior lien to that of the mortgage bond- 
bolders, because the objQct expressed in the title relates to transportation com- 
panies cnly. 

4 ExClipTIONS *0 MaSTBB'S KbPORT— ALLEGATIONS. 

Where a master's report had given priority to certain labor and supply claims nn- 
der an unconstitutlonal st^tute, which was in contravention of the gênerai rules of 
equity, it was not necessary, ou exception thereto, to allège the unconstitutionality 
of the acU 

5. ReOBIVBBS' CBETIPIOATBS— OONSTBrOTION op Obdeb. 

TTnder an order authorizing the issuance of receivers' certificates to pay taxes, 
"wages, and frelghts due and to beoome due, "certificates given to secure a debt to 
a merchant, incurred by givlng orders upbn him to employés in payment of wages, 
were invalid. 

6. Bame— OosTs, 

One Who signs exceptions to a master's report, as trustée for numerous bond- 
holders, is responsible for thçcosts, and an objection thereto for want of aparty so 
chargeable is invalid. 

7. SaMB--TiMB OP FlLlWG. 

Under the rules of practloe in equity promulgated by the suprême court in 1842, r. 
88, exceptions to a master's report may oe filed at any time within a montb after the 
filing ôf the report. 

In Equity. On exceptions to a master's report. 

J. S. Clark and W. H. Travers, for mortgage bondholdera. 
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Barton & Boyd, W. B. Compton, E. S. Ckmrad, and J. H. Smooi, for other 
creditors. 

Paul, J. On October 12, 1888, ail parties in interest appearing by 
counsel and consenting thereto, it was ordered that the order entered on 
March 8, 1888, in the cause oî Seventh National Bank v. Shenandoah Iran 
Co., appointing G. E. Lipe as spécial master to report certain accounts, 
the master's report thereunder, the exceptions thereto, and also the 
vouchers, accounts, and reports filed in said cause, be held and taken, 
to ail intents and purposes, as if filed in this cause, with leave to parties 
in interest to file exceptions to said spécial master's report, dated June 
15, 1888, and filed October 12, 1888. On the saine day, October 12, 
1888, an order was entered in the suit of Seventh National Bank v. Shenan- 
doah Iran Co. dismissing the same for want of equity; but the spécial 
master's report was, by consent of ail parties in interest, filed in the cause 
now in hearing, to hâve the same effect as if it had been taken in this 
cause, and numeroUs exceptions were filed thereto. The most important 
of those exceptions were filed by the first mortgage bondholders, and are 
as follows, in substance: (1) That claims 1-9 are erroneously in class 4, 
beeause, being for hay and oats furnished the Shenandoah Iron Company ' 
before the apppintment of the receivers, they are not entitled to priority 
over the first mortgage; (2) that claims 10-12, 14-17, $31,481.70, are 
erroneously classed in class 4, beeause they are not entitled to priority 
over the first mortgage; (3) that claim 13 is erroneously in class 4, be- 
eause, being for îùmber furnished the Shenandoah Iron Company before 
the appointment of the receiver, it is not entitled te priority over the first 
mortgage; (4) that receivers' certificates 2-13 are erroneously in class 2, 
beeause exceptants insist that said receivers' certificates are not liens prior 
to their mortgage. There are a number of other exceptions, but the 
questions prèsented by them will ail be answered in the détermination 
of those above recited. Counsel for "other creditors" hâve, in argument, 
urged the following objections to the considération of thèse exceptions: 

Mrst. "That they are not signed by any one who would be liahle for 
costs under the provisions of equity rule 84; that no bondholder is known 
by name in the record; and that, in the event of the failureof the bond- 
holders to maintain their exceptions, there is no one against whom costs 
could be recovered." It is true that the bondholders are not parties to 
the suit by name. They are represented by their trustée, the plaintifi^ 
in this suit, and any step taken in their name is virtually taken in the 
name of the trustée. They are really the parties in interest in the suit. 
They are the beneficiaries under the mortgage, — the çestuis que trust; and 
in filing exceptions, by counsel, the bondholders are only doing what 
the trustée might do, and the court sees no difficultyin entering adecree 
against the trustée for costs, in the event the bondholders fail to sustain 
their exceptions. It would be entirely impracticable to make ail the 
bondholders parties défendant to the suit, or to hâve them file excep- 
.tioHs In their pwn naines to the master's rçpprt.: They are, represented 
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hy (jounsel Ihroughout the pïoceeditnga. This objection the court con- 
siders purely technical, and cannot be sustained. 

■ Second. "That the exceptions are net sufficiently spécifie, are toc gên- 
erai ;intheir terras, and do net point out the groùnds of exception." 
CouDsel' ai^ue that, as the counsel for the bondholders insist that the 
Virginia statute whichgives priofity tomaterial, supply, and wageclaims 
is unconstitutional, this objection ehould hâve been specifically stated in 
the exceptions, and that it is too late to raise the question in the argu- 
ment of the cause. This objection to the form ôf- the exceptions to a 
master's report was a question presented and passed upon by the su- 
prême court of the United States in Goddard v. Foster, 1 Black, 506. In 
that case. Justice Swaynk, speaking for the court, said: 

"Before proceeding to consider thé four remaining exceptions, we deem it 
proper to advert to an objection made to their form by counsel for the com- 
plainant. It is said that sucb au exception is in tlie nature of a spécial demur- 
rer, and tbat tbege are not so f ull and spécifie thnt the court can consider them. 
Sucli is nottïiërule of this court. AU that is necessary is that the ejxeeptions 
should distinctly point out the findinga and conclusions of the master whicb 
it seeks to ré verse. ' Havlng done so, it birings up for examination ail ques- 
tions of fact and of law arising upon the report of tbë master relative to that 
subject." 

Applying the doctrine as laid down in Goddard v. Fostà" to the excep- 
tions to be considered in this case, the court is very clearly of the opin- 
ion that the exceptions are sufticiôntly fujl and spécifie. "They dis- 
tinctly point out the findings and conclusions of the master which they 
wish to reverse." 

Third. A third objection urged to the considération of thèse exceptions 
is"that they were not taken at the proper time; that they should hâve 
beeri filed before the master before he had completed his report, so that, 
if there tveré errors in the report, the master could hâve had the oppor- 
tunity tb correct thejn." This was formerly the English chancery prac- 
tice; The rhaster made a draft of his report, notified counsel of his find- 
ings, gave them an opportunity to point out errors, and the master con- 
sidered and corrected thern. It wtts also the practièe of the fédéral courts 
in cbâticery, prior to the adoption of the equity rules of practice. This 
was the practice when Story v. lAvin^slm, 13 Pet. 359, was decided. This 
case bas been strénudusly urged upori the attention of the court as appli- 
cable tb the exceptions under considération. Slory \. Livingstori was de- 
cided in January; 1839. The ruleâ of equity practice wére promulgated 
by the suprême court on March 2, 1842, and since that time the practice 
has been différent from that indicatéd in Story v. Livingston. So far from 
its nbw' being required that exceptions shall be filed before the master 
during thé time he is making up his report, one month is allowed after 
the report bas been completed and returned to the clerk's office in which 
to file exceptions thereto. Rule 83 of rules of practice in equity provides: 

*Thé mrtster, a$ soon as bis report is réady, shall return the same into the 
clerk's office, and the day of the return sliall be entered by the clerk in the 
order book, The parties shall. bave one tnonlb from the time uf filing the 
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report to file exceptions thereto; and, if no exceptions are within that period 
flled by either party, tlie report shall stand confirmed on the next rule-day 
after the month is expired." 

This provision leaves no question as to the correctliess of the practice 
pursued in this case. This view is sustained in the opinion of Judge 
Gresham in Hatch v. Eailroad Go., 15 Myer, Fed. Dec. 839, 9 Fed. Rep. 
856-860. 

The most important question presented for the détermination of the 
court in this case is as to the priority of lien between certain supply and 
wage claims which existed against the Shenandoah Iron Company before 
the appointment of the receivers and the mortga^e bolldholders. The pri- 
ority of thèse supply and labor claims, as reported by the master, resta 
upon the provisions of an act of the gênerai assembly of Virginia, passed 
March 21, 1877, and ameridéd by act of April 2, 1879. The first act is 
entitled "An act to secure the paynient of wages ot salaries to certain 
employés of railway , canal, steam-boat, and other corporations," andreads 
as follows: 

"Be it enacted by the gênerai assembly, that hereafter ail conductors, brake- 
men, engine-drivers, flremen, captains, stewards, pilots, clerks, dépôt or office 
agents, storekeepers, mechanics, or laborers, and ail persons furnishing rail- 
road iron, fuel, and ail other supplies necessary for tîie opération of traîna 
and «ngines employed in the service of ariy railroad, eahàl, or other transpor- 
tationi Company, cbartered under the laws of this state, or doing business 
within itslimits, shall hav&a priOr lien on the franchisée^ the gross earnings, 
and on ail the real and personal property of said company which is used in 
operating the saine, for and to the exteiit of the wageis or salaries contracted 
tobe paid them by said Company." 

The title and body of the act of April 2, 1879, rrad as follows: 

"An act to amend and re-enact the first and second sections of an act ap- 
proved March 21, 1877, entitled • An act to secure the payment of wages or 
salarièà to certain employés of railwayj canal, steam-boat, and other traûs- 
portrttloDCompanles.' 

"(1) Be it enacted by the gênerai assembly, that hereafter ail conductors, 
brakemen, engine-drivers, firemen, captains, stewards, pilots, clerks, dépôt or 
oiB9cç agents, storekeepers, mechanics, or laborers, and ail persons furnishing 
railroad iron, engines, cars, fuel, and ail other supplies necessary for the opér- 
ation of any railway, canal, or other transportation company, or of any mining 
or manufacturing company, chaxtered under or by the laws of this state, or 
doing business within its limits, shall haVe a prior lien on the franchises, the 
gross earnings, and on ail the real and personal property of said company 
which is used in operating the same, to the extent of the moneys due them 
by said company for such wages or supplies." 

-—And no mortgage, deed of trust, sale, conveyance, or hypothecation 
hereafter executed of said property shall defeat or take precedence over 
said lien; but it is expressly provided that the liens of the employés and 
officiais aforesaid shall be prior to ail other liens whatsoever, and shall 
be the first discharged. Section 2 provides the mode of securirig the liens 
provided for in the first section. : 

It is contended by the bondholders that both the act of Mareh 21, 
1877, aad the act amendatory thereof, are unconstitutional and invalid 
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as to material and supply claims against a corporation of the character 
of the Shenandoah Iron- Works; that they are also unconstitutional and 
invalid as to the provision which gives to labor claims a lien prior to tbat 
of the mortgage bonds. This invalidity arises from a failure of the orig- 
inal and amended acts to comply with section 15, art. 5, of the con- 
stitution of Virginia, which reads: "No law shall embrace more than 
one object, and that shall be expressed in its title." The suprême court 
of appeals of Virginia bas recently decided thèse acts to be unconstitu- 
tional as to materials and supplies furnished a railroad conipany. Fidel- 
ûy Ins., etc., Co. v. Shenandoah Val. B. Co., 9 S. E. Rep. 759. Judge 
Lewis^ p. ,, after referring to numerous décisions in other states as to the 
requirement that the title shall embrace the subjects of the act, says: 

"Iq the ligbt of thèse principles, there 0an be no reasonable doubt, we think, 
that âo inuçh of the aot, and the act amendatory thereof, as is relied on in the 
preisent case is répugnant tp the constitution, and therefore void. The simple 
and single purpose indicated by the titles to the two acts is to secure the pay- 
aient of wagés or salaries ' t<* certain employés; and we bave only to regard 
the plain and well-understood meaning o£ thèse terms to see that by no possi- 
bllily can they be made to çmbrace the claims in question. The price of a 
locomotive is not wages or salary, and a person who builds and sells locomo- 
tives, cars, etc., is, presuraably, not an employé, but an employer. Bouvier 
deflnes ' wagès ' to be 'a compensation given.to a hired person for his or her 
services;' and 'salary' he detines 'a reward: or recompense for services per- 
formed; , 1*,.: ■" , '", the price of hiring ofdomestic servants and workmen;' 
thoiigh pie term is usually applied, he says, to tlie reward paid to a public offlcer 
for the peiforroahee of his oflttcial duties, We do not see how argument can 
make plsùner the Invalidity of the act in the particular raentioned. The title 
is misleadihg and decepti ve. It gave not the remotest intimation of the pro- 
visions of the act relled on hère, wliich are foreign to the subject expressed in 
the title; ahdto sustain the act in its entirety would be, in effect, by judicial 
construction, tp eliminate from the constitution one of its most important 
provisions, or, at ail events, to seriously impair its usefulness. This the 
courts Iiave hq powér to do. Our duty, in such a case, is to maintain the con- 
stitution invioïate, and to déclare void so much of the act as is inconsistent 
there with," 

; It is a well-settled princîple that the décisions of the highest state 
"courts, in the construction of the state constitution and laws, are to be 
adopted by the fédéral courts. This doctrine is established by numerous 
;decisions.. Spear, Fed. Jud. 645, 646; Shelby v. Guy, 11 Wheat. 361; 
Jackson v. Cheiv, 12 Wheat. 153; Green v. NeaVa Lessee, 6 Pet. 291; Oily 
ofÈichmond y. Smith, 15 Wall. 429. The décision of the court of appeala 
of Virginia in the case cited contrôla in this cause. The reasons assigned 
in that case for holding the acts unconstitutional as to supply claims 
against a railway Company apply with equal force to supplies furnished 
a mining or manufacturing company; and the court décides that tha 
^mftterial and supply claims existing prior to the appointment of the re- 
çeivers hav;e no priority over the lien of the mortgage bonds. 

The court has carefully examined the question as to thè constitution- 
«lity of that provision of the amended act of April 2, 1879, which gives 
a lien to the employés of mining and manufacturing companics superior 
tp that of thejœortgage bonds. As we.haye seen, the original act made 
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no provision for the employés of such cOmpanies. The provisions of 
that act extend to no other employés than those of railroad, canal, and 
steam-boat companies. The title of the act uses the words "and otheï 
corporations," but thèse words must be construed as meaning "like cor- 
porations" with those already enumerated. The title to the amendatory 
act is "An act to amend and re-enact the first and second sections of an 
act approved March 21, 1877, entitled 'An act to secure the payment 
of the wages or salaries of certain employés of railway, canal, steam-boat, 
and other transportation companies.'" There is no référence in this title 
to the wages and salaries of employés of mining and raanufacturing com- 
panies. The title refers exclusively to transportation companies. The 
provision in the body of the act giving a lien to the employés of mining 
and manufacturing companies is entirely foreign to the object declared 
in the title. It is in no manner germane to the législation indicated by 
the title. A provision securing by lien the wages of farm laborers, or 
any other class of employés, would bave been as appropriate as the pro- 
vision inserted in regard to mining and manufacturing companies. The 
act is unconstitutional as to employés of mining and manufacturing com- 
panies, and the wage claims against the Shenandoah Iron Companj' ex- 
isting prier to the appointment of receivers are not liens on the property 
of said Company, and will bave to be classed with the claims of gênerai 
creditors. This conclusion disposes of the question as to the priority of 
labor claims over other claims due by the receivers. They bave no such 
priority, and ail proper claims against the receivers must be piaid pari 
passu. 

In this connection we will consider the exception filed by the bond- 
holders to that part of the master's report which reports 14 receivers' cer- 
tifioates in favor of J. W. Rodgers. This exception must be sustained. 
The order of October 1, 1885, authorized the receivers to issue their cer- 
tificates for a sum not to exceed $50,000 "to pay interest due on the 
bonds of the défendant company October 1, 1885, taxes overdue, and 
wages and freights due and to become due, before the business of the 
said défendant company tp be prosecuted by the said receivers will real- 
ize sufïicient to pay the same, and to pay for necessary materials in the 
prosecution of the said business." Mr, Rodgers' claim was not for wages, 
and the receivers were not authorized to issue to him certificates for it. 
The character of this claim was thoroughly discussed and carefully con- 
sidered in the case of Seventh Nat. Bank v. Shenandoah Iron Co., 35 Fed. 
Rep. 436, and the same évidence considered then bears upon it now. 
It is simply a store-account debt against the Shenandoah Iron Company, 
existing by reason of orders given by the Shenandoah Iron Company to 
its employés on the store of Rodgers & Milner in payment of their wages. 
"The issue of the certificateâ is, however, confined strictly to the purposes 
«xpressed in the order, and thèse purposes cannot be extended by im- 
plication." High, Rec. § 398d. Receivers' certificates, being merely 
•évidences of indebtedness, can bave no higher character than the debtjs 
of which they are the représentatives. The debts for which thèse cer- 
tificates were issued belonged to the class of gênerai claims, and the 
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certificàtes must take the s^me positioa. They cannol be allowed as 
claims against the receivers, anç^^ priprity given Ihem over the mortgage 
bonds. , , ; 

The position: takenbycounsel, that the daims for materials, supplies, 
and labor furnished the défendant company before the appointment of 
receiveï^ bave, under the gênerai principles of equity, a préférence given 
them oyerthe lien of the mortgage bon,ds, cannot be sustained. This 
doctrine has ngyer been applied to mining or manufacturing companies. 
It is, owing to the quasi publiq character of such companies, confined to 
railroad corporations. This question was thoroughly and ably argued 
before this court in the case of Sevenih Nai. Bank v. Shenandoah Iron Go., 
35 Fed, Rep. 438, 439. The court bas found no reason to change its 
décision rendered in that c^e, and deems it unnecessary to repeat the 
views therein expressed. A dçcree wiE be entered in accordance with 
the opinion bere expressed. 



Knox et al. «^ Coi-umbia Liberty Ibon Co. 

{Circuit Cmim W. D. Virginia. July 19, 1889.) 

1. ]^BHB«,BINa-^FlNAI, DbOBBE. 

Where a déoree deolaring the lien of certain labor and supply claims to be snpe- 
rior to that of mortgage bondholders was founded upon Acts va. March 21, 1877, and 
I AP>^1 8, 1879, whicn were in contravention of the common law, and which hâve 
slnce been deoloîred nnconstltutional by thé court of appeals of Virginia, (Fidelity 
Ins., etc., Co.v. Shenandoah Val. B. Co.,S S. B. Rep. 769,) a rehearing vyill be 
, granted, ytben it appears that no final decree has been entered. 

2. Same— Biix pp Rbview, ' 

The existence of the above facts présents a question of error on the face of the 
,; record, oad- where a 4nal deoreehas been, entered the pétition for rehearing will 

be treated as a bill of revlew. 
8. FinaL DEoisEE. ' 

A decree of sale entered by consent of parties pendinga référence to settle the 
, , reœlver's aocpunts, while thé priority of certain liens claimed were undetermined, 
and before any distribution was ordered aniong aute-receivershlp creditors, was 
not a final decree. 

In Equity. On pétition for rehearing. 

G, B.Oalvert &tïd E. S. Cbnrad, for petitioners. 

H. 0. AUein.&nd J. E. RcUer, for labor, supply, and other creditors. 

, Paul, JF.y The bill in this case was filed June 10, 1886, praying the 
appointment çf a receiver who should continue and operate the business 
of the défendant, subjectto a mortgage executed November 1, 1884, to 
secure the payment of certain, bonds of the company which, the petition- 
ers allège, 'weçç issued for the pnrchase priée of the property in the bill 
n^entioned^ : On June 10, 1886, receivers were appointed. On October 
14, 1886, tbe cause was referred to a master to ascertain and report, in 
their order of priorities, the debts against said company. After a num- 
ber of reports, exceptions thereto, and fecommittals, the court, by de- 
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crées of September 8, 1887, and October 14, 1887, confirmed the mas- 
ter's reports filôd Awgust 13, 1887, and September 24, 1887, overruled 
the exceptions filed by the bondholders to sàid reports, and Ijy consent 
of parties entered a decree of sale* In the master's reports, as confirmed, 
priority is given to certain labor and supply claims, contracted by the 
«ompany beforethe appointmentof the receivers, over the bonds secured 
by the mortgage. This priority was, in accordance with the provisions 
of two acts of the gênerai assembly of Virginia, approved, respectively, 
March 21, 1877, and April 2, 1879. Since the entry of thé decrees of 
September 8 and October 14, 1887, in this cause, the Virginia Stia,tuteS 
giving labor and supply claims a priority over the liens of the mortgage 
bondholders hâve, as to supply claims against railroad corporations, been 
declared by the court of appeals of Virginia to be unconstitutional, as in 
violation of article 5, § 15, of the constitution of Virginia. Fiddity Ins. , 
cic, Co. V. Shenandoah Val. R. Cb., 9 S. E. Rep. 759. And this court 
has also, after full argument, in Fidelity Ins., etc., Co. v. Shenandoah Iron 
Oo.,ante, 372, decided the act of April 2, 1879, to be unconstitutional as 
to both labor and supply claims against mining corporations. It is in 
view of thèse décisions that thèse petitioners ask leave to file their péti- 
tion to hâve this cause reheard, and the decrees of September 8 and Oc- 
tober 14, 1887, reviewed and reversed. 

Objection to the filing of the pétition is made by counsel of the holders 
of labor and supply claims on the ground that the decree of sale entered 
October 14, 1887, under which decree a sale was made, and which sale 
has been confirmed, was a final decree, and that, under the provisions 
of rule 88, equity practice, a pétition for a rehearing cannot be filed. 
If the decree of sale is to be regarded as a final decree, this position is 
correct. But is it a final decree? As clear a définition of a final decree as 
I hâve found is given in Sœtt v. Hore, 1 Hughes, (U. S.) 163-168. In 
that case, Hughes, J. says: 

"A final decree is one which fully adjudicates ùhe questions of right and 
law involved in a cause, and proceeds to provide with reasonable completeness 
for the exécution of such measures as may be necessary and proper for plac- 
ing successfui sintors in possession of the rlghts decreed to them." 

In the cause in hearing, the légal rights of ail the suitors bave not been 
adjudicated. There are pending and undetermined at least two pétitions 
of creditors who claim that their debts are, under the Virginia statute, 
of superior dignity to the lien of the mortgage bondholders; and there is 
nothing in the proceedings in this cause barring their right to assert 
their claims. The decree confirming the sale of the property refers the 
cause to a master to settle the accounts 6f Jacob Whissler, the receiver 
in the cause. No order for distribution of the proceeds bas been made 
except as to the cash payment, out of which the receiver is directed to 
pay the costs of suit and sale, and a portion of the debts contracted dur- 
ing the receivership. No decree has been entered for distribution among 
the antd-receivership creditors. The fund is under the control of the 
court. The spécial receiver is directed to collect the deferred payments, 
and hold the fund subject to the future order of the court. No final 
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order can be entered for a distribution of tbe fund untîl the rîgbts of ail 
the claimants thereto are heard and determined. Under this condition 
of the record, the court is of opinion that no final decree bas been en- 
tered in the cause, and that ail the orders and decrees entered are inter- 
locutory. 

But, if it could be conceded that the decrees of September 8, and of 
October 14, 1887, are final decrees, the court is of opinion that the péti- 
tion can be treated as, and in fact is, a bill of review for errors apparent 
on the face of the record, and might be filed as such. The récent dé- 
boisions referred to as deciding that the statute giving labor and supply 
claims the priority bver the lien of the mortgage bondholder is uncon- 
stitutional clearly présent a question of error on the facQ of the record. 

Another question arising upon the record, and one not heretofore 
argued before this court, is the question of the vendor's lien claimed by 
the mortgage bondholders upon the furnace property, and that the pro- 
visions of the Virginia statute, giving priority to labor and supply claima 
cannot impair the security given by a vendor's lien for purchase money. 
If the court should refuse to allow the fîling of the paper ofiered as a 
pétition for a rehearing, it could certainly be filed as a bill of review, 
andthesamequestions would come before the court that are now presented 
if considered as a pétition to rehear. The limitadon for filing a biU of 
review bas been fixed at two years, by analogy to the tinie aJlowed for 
an appeal. Ensnninger v. Powera, 108 U. S. 292, 2 Sup. Ct. Rep. 643^ 
Clark V. Killian, 103 U. S. 766. 

The proceedings in this case are ail interlocutory. The lien ofthe 
labor and supply creditors exists, if at ail, under a spécial statute at 
variance with the common law, and upon the validity of which the court 
must, directly or by implication, pass, in the final decree. Since the 
rendition of the decrees complained of, the highest state court has de- 
clared the statute upon which the lien resta, or out of which ifarises, to 
be invalid becauge unconstitutiopal, and fédéral courts will judicially no- 
tice and accept such décision. Town of South Ottawa v. Perkins, 94 U. S. 
264; State RaUroad Tax Cases, 92 U. S. 575; Randall v. Brigham, 7 "Wall. 
523. In this stage of this case, the question of the constitutionality of 
the state statute, being squarely raised in the paper, leave to file which 
is asked, whether treated as a simple pétition to rehear, or as a bill of 
review, the court, being unable to find anything in the interlocutory pro- 
ceedings heretofore had which should compel it, in the final decree to 
be hereafter rendered, to withhold the fund from those entitled, or to 
give it to those who are not entitled, will consider the constitutional 
question. The pétition to rehear will be filed, and an order entered 
awarding process requiring the proper parties to answer it. 



BAY V. BALLENBECK. 
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Ray ». Hallenbeck d ci. 
{Circuit Court, E. D. New York. April Tenu, 1890 > 

1. MORTOAOBS — Considération — Rblationship. 

The relationship exitstiag between f atber and daughter Is snfficient to uphold a 
mortgage given by her to Mm as security for her deceased hnsband's debts, though 
they could not bave been enf orced as against her. 

2. Sams— Dblivbbt. 

On /oreolosure proceedlngs, testimony by the daughter that she handed the mort- 
gage to her mother, who occnpied rooms in her bouse wltb the f ather, and that she 
atterwards saw it in a bureau drawer in their room, shows tbat she intended the 
mortgage for the father; and, as it reached and was accepted by bim, the transac- 
tion constitutes a delivery to the father. 
S. Same— Peiorities— Reccbdins. 

The mortgage, though unreoorded wben the daughter made a voluntary oonvey- 
anoe of the promises to her second husband, who bad, however, theretofore dia- 
charged an attachaient against them, is entitled to priority over the conveyance, 
but subject to the amount paid on the attachment. 

In Equity. On bill to foreclose. 
W. M, Safford, for complainant, 
Joseph A. Burr, for défendants. 

Weeei^er, J. This suit is brought to foreclose a mortgage of $4,825 
made by the défendant Annette M. Hallenbeck, daughter of the oralor and 
wife of the other défendant, November 16, 1882, and recorded June 17, 
1887, on a house and lot in Brooklyn conveyed to the other défendant 
April 23, 1883, by deeds recorded May 6, 1883. The défendants deny 
considération for, and delivery of, the mortgage, and validity of it against 
the prior recorded conveyances. ' A former husband of Annette M. Hal- 
lenbeck owned the premises, and conveyed them to her. He owed the 
orator 63,000 or $4,000 in notes, and another debt of about $1,200, and 
died leaving iittle personal estate. She was administratrix. The orator 
insists that she promised to pay his debt if he would not pursue the es- 
tate; that she bas paid many small sums upon it; and that this mort- 
gage was given for the balance, and he supposed recorded at the time, 
and soon after was delivered to him. The premises were attached in a 
suit upon her notes given for the other debt. She insists that the small 
Bums were filial gifts for the comfort of her parents, and that the mort- 
gage was suggested by the attachment as a security for their support, 
and was given forthat purpose only. Letters from her, sent with money, 
show it was paid under what she deemed to be an obligation, ratherthan 
sent as a free gift. The orator's testimony, with thèse letters, and the 
fact of themaking of the mortgage, overcome the answers, and makeout 
satisfactorily that the debt of the former husband, and her situation in 
respect to it, were the considération of the mortgage, which the attach- 
ment of the premises prompted at that time. 

The counsel for the défendant argues that the mortgage would be mère 
security for a debt; that she would be under no obligation to pay the 
debts of her former husband; and that her promise to pay it, or note or 
bond giyen for them, would be without considération and void, leaving 
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the mortgage without anything to be enforced for. This would be true 
in respect to the debts'alone; but assets in her hands as administra- 
trix, liable to be reacljed for the debts, might afford a good considéra- 
tion for a promise to pay theni as an original undertaking by her. Tem- 
plekm V. Bascom, 33 Vt. 132. The personal assets were, however, too 
*sH^^t to afFord any substantial considération for an obligation for such a 
large dëbt; and whether the mortgaged premises could bave been reached 
is not clear. The mortgage debt must be considered as without a suffi- 
çient considération io' èihpport an action at law upon it. This does not 
show, however, that the mortgage isnot good. A mortgagee bas an es- 
tât© in the mottgagéd prémises distinct from the right toenforcethe debt 
otherwise. 2 Washb. Real Prop. bk. 1, c. 16, §4; Trowbridgeon Mort- 
gâges, 8 Mass. Rep. Supp. 654. This is shown by the fact that letting the 
.debt become barredby a statu te of limitations, orsatisfying or suspend- 
ing it by imprisonment of the dèbtor, bas no efïect upon the right to pro- 
ceed upon the mortgage. BumeUv. Martin, 2 Doug. 417; Davisv. Battine, 
2 Russ. & M. 76; Tappan v. Evans, 11 N. H. 311; Richmmd v. Aiken, 
25 Vt. 824. The considération need only be sufHcient to uphold the 
mortgage as a conveyance of this estaté in order to make it valid between 
the parties to it, and othgrs having no greater rights. This mortgage is 
made by indenture of bàrgàin ànd sale containing the word "grant," and 
othërfe of conveyance. The relation of blood between father and daugh- 
ter #ôùld be a sufBcient considération for such a deed absolute of the 
mortgàiged premises. 2 Bl. Comm. 296; 4 Kent, Comm. 464; 3 Washb. 
Real Prop. bk. 8, c, 5, § 3. This is elementary. No more would be 
nécesBa.ry to uphold the conveyance upon condition than one absolute. 
The esfate conveyed is the same. One may be defeated, the other not. 
This estate could be defeated by the payment of the "sum of money men- 
tionéd in the condition," not by defeating liability on the debt. As ar- 
guedi the mortgage wàs security for the debt, and nothing more; but the 
debt wàs the one described in thé mortgage, asdescribed, and not what 
could be enforced at law otherwise. The. considération would uphold a 
conveyance of so mucb of the estate as she chose to and could convey. 
Shé chose to and did convey so mucb Of it, as far as she could, as would 
be ïiecessary to secure the debt set forth, if the mortgage was delivered. 

The question of delivery does not seem difiBcult. She does not tes- 
tify that she chànged her mînd after she had the mortgage made, intend- 
iftg it fdr her father'S security and intended, after that, to keep it frpm 
hitiî, but does testify thait she gave it to her mother. In another part of her 
testimony, she statés that ail conversation about sending money was 
with bèr mother. Her father and piotber occupied the same rooms in 
her^'honse, and she says that she àfterwards saw the mortgage in the 
bureau drawer in their room. If she actually gave the mortgage to her 
mother instead of to her father, thèse eircumstances show that she in- 
tefidéd it for him; andj as it reached and was accepted by him, the effect 
was the same. ' 

Thé attachment was in force as a lien on the premises at the time of 
the orator's inbrtgagô. The défendant John J. Hallenbeck paid it off, 
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In thé case at fcar the answer avers that the collision was caused by 
the négligence of the parties in charge of train No. 1, whose duty it was 
to stop at the Station, and not to proceed beyond the same until the 
propèr clearance order had been obtained. If the plaintiff had been a 
brakeman or fireman on train No. 1, and had been injured in the collis- 
ion, without fault on bis own part, it is clear that, under the rule recog- 
nized in the Ross Case, he would hâve had a right of recOvery against 
the company, because the answer avers that the collision was due to the 
négligence of the parties in command of that train, and who occupied 
the samé relation to it that the conductor did in the Ross Case. Is a dif- 
férent conclusion to be reached by reason of the fact that the plaintiff 
was a fireman iipon erigine No. 181? The suprême court holds that the 
conductor, having the control and management of the running of the 
train, is to be dèemed to be the représentative of the company, and not 
a fellow-servant with the engineer and other employés on that train. 
So far as the running and management of the train under bis control iS 
concerned, does he cease to occupy such représentative capaeity under 
any circumstances? Suppose in the collision in question the fireman 
upon train No. 1 had been injured as well as the plaintifi', and both had 
brôught suit to recover for the injuries received. Under the rule laid 
down in the Ross Case, the court would be required in the one case to in- 
struct the jury that the conductor in charge of train No. 1 was, by rea- 
son of the nature of bis employment in connection with the train, the 
représentative of the company, for whose négligence the master would 
be liable. Upon what theory could the court in the next case charge 
the jury that in the running and management of this train the conductor 
was not the représentative of the company, but was in fact a fellow-serv- 
ant with the employés upon the other train? 

The control of the train is placed in the hands of the conductor, in 
order that there should be some responsible person charged with the duty 
of properly moving the train; that is, of determining when the train shall 
stop, and when it shall proceed, with 'référence to meeting and passing 
other trains upon the road. This power of control over the movements 
of a given train is not conferred upon the conductor with sole référence 
to the safety of the train upon whioh he is acting as conductor. He is 
charged with the duty of so moving bis own train as to secure not ohly 
its own safety , but also to aid in securing the Safety of other trains which 
are moving upon the same portion of the Une. In the management bf 
his own train the conductor mnst ever bear in mind that there may be 
other trains upon the road, and to secure the safety of his own train, and 
also of other trains, he must, as the représentative of the company, exer- 
cise due care to avoid coUisious. It is unquestionably the duty of the 
company, in running its trains, to exercise due care to see that the move- 
ments thereof are so r^ulated that collisions shall be prevented. For 
that purpose the défendant company adopted the rule set up in the an- 
swer providing that between the hours of 7 p. m. and 7 a. m, no train 
must pass beyond a telegraph station until it had received the necessary 
clearance order. The conductor of train No. 1 was charged with the âxity 
v.42F.no.7— 26 
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of obçerring this ruie/inot only for the protection of his own train, but 
alsofpr the protection -ofanyother train coming towards the station from 
the opposite directions, ; The employés oi^ train No. 1 had theright to 
rely npon the conductprifpr the proper observance of this duty, and, if 
he ne^igently disobeyed the rule, any employé snffering injury would, 
under the doctrine of the^l^oss Case, hâve a right of action against the 
con;ipany. i The conduptor was placed in çontrol of the movemepta of 
thei train, and, by reasog pf the power thus conferred upon him, he be- 
c£|,mje; tl^e représentative of the cpmpany in, that particular. The em- 
ployés upon the othçr train, which was properly handled, had the ri^ht 
to expçet of the Company that it would, thrpugh its représentatives,, so 
cpntrolthe movement^ of its other trains that the track would be left 
clearfpr the passage of the train going westward. The company under- 
tpok tp move train No. 1 eastward over the line between Missoula and 
Arleeat the Sf^me tirae that plaintiff's train was moving westward. Un- 
der ;suqh circumstancés, it was certainly the duty of the company to 
supervise and contrpl the movements of both trains, so as to preyent a 
coUision; and if in thempying of train No. 1 the conductor was the 
représentative of the cpmpçiny, it niust foUow that, for négligence on 
part of the représentative of the company, the latter would be liable to 
any one injured thereby. The négligent moving of train No. 1 would 
cause danger to tlieemployes of both trains alike, and the company owed 
the same duty tp the çrews.on each train. It is diffiçult to perceive any 
good ground, Jherefore, for holding that if the company, through its rep- 
résentative, the conductor of train No. 1, was guilty of négligence in the 
moving of that, train, thereby causing a collision, any employé injured 
thereisy v\»ould not bave a right of action against the company, irrespect- 
ive of the question of which one of the coUiding trains he happened to 
be on at.jth^time ofreceiving the injuries. 

On part pf plaintiflf jt is further claimed that the statute of Montana, 
în force when the accident happened, modifies the common-law rule in 
legard to the liability for the acts of fellow-servants. The statute (section 
697, Comp. St. 1888) is as foUows :. 

" That in every case the liability of the corporation to a servant or employé, 
aeting under the prders of his 3uperiori,8hall be the same in case of injury 
sustained by defaujt or wrongïul act of his superior, or to an employé not ap- 
pointed or controlleii by hiin, as if such servant or employé were a pwsenger." 

This statute does not gorto the length of abrogating the gênerai rule 
that the master is not liable to an employé for the conséquences of the 
négligence of a co-emplpye, but it does enact, in effect, that a superior 
is not a co-employe witkftninferior, and that one may be a superior as 
compared with another, ewn though the former does not control the lat- 
ter, ■ :Thie enactment is based upon the known fact that, in carrying on 
the busiùessipf railroadinë, tlieré are recognized grades among the liumer- 
ouSiClassesiof.employea, and, whîle they ail are working for aqommon 
master iaadfor au laltimate common resuit, they atepractically not ail co- 
eervants. The présent pllaiatiff Ivasa fireman, and his duties were limited 
g^el^illy.to attending tOithejfurriaeé and other matters upon the eugine. 



BAG3DALÏ; V. NORTHERN PAC. B* ÇO. 383 

at the sum of $1 ,470.55, at the time of the conveyance to him. He paid 
nothing further at the time. The évidence shows expenditures by him 
for his wife, the other défendant, before marriage and since, but does 
riot show any bargain by which hetook the premises in payment of thèse 
debts, nor any other negotiation by which he became a purchaser of 
them. As to everything except the paying off of the attachment, the 
conveyaqce to him appears to hâve been purely voluntary. He was not 
in reality a purchaser. Such a conveyance would not postpone the in^ 
terest covered by the prior unrecorded mortgage to itself . 4 Kent, Comm. 
171. But, as the mortgage would not convey the interest covered by 
the attachment, he would seem to hâve acquired a right, to that extent, 
pribr to the mortgage, by paying that off, and taking the conveyance. 
Except to this extent, he appears to hold the title conveyed to him for 
his wife, the other défendant, and to bave no greater rights against the 
orator's mortgage than she bas. 

The orator, upon thèse considérations, .seems entitled to a decree of 
foreclosure, except as to the, amount of that lien. That may be lessened 
by the rente of the premises receiyed by the défendant John J. Hallen- 
beek ovçr and above the expenditures about them since his deed; and 
the amount due on the mortgage appears to bave been lessened by some 
paymerits. An account of the sum due on each seems to be necessary. 
Let a decree be entered for an account of the amount due the orator on 
his mortgage, and of the amount due the défendant John J. Hallenbeck 
OA the amount paid by him on account of the attachment lien, and for 
a foreclosure of the mortgage subject to a priority in his favor for the 
amount due him, with costs. 



Ragsdale V. Northern Pac. R. Co. 
[CircuAt Cowrt, D. Minnesota. November 15, 1889.) 

1. Master atstd Servant— Pellow-Sbbvants—Teainmbn—Conductob and Fibbma». 

In an action against a railroad company for injuries recelved bv a flreman on a 
loconiotive in a collision with another train, it is no défense tbattne négligence of 
the cpnfluctor of the latter train, in passing a station withont stopping for orders, 
caused the oollision, since he is the représentative of the railroad in charge of ttae 
train j and not the fellow-servant of the employés on either train. 

2. Bahe — Enginebe and Fibeman. , 

Nor is the«nglnëer in charge of the en^ine on which plaintiff was flreman a fel- 
low*servant of ^laiutiff, and that his négligence caused the collision is no defens0 
to the action. ,■, 
8. Samb. 

The conductor is the superSor of the flreman on the other train, wlthin the mean- 

irig of Comp. St. Mont. § 697, providing that "the liability of a corporation to an 

employé acting under the orders of his superior shall be the same In the case of in- 

jury sustained by default or wrongfnl aot of bis superior, or t6 an employé nOt ap- 

: pointed or controlled by him, as if such serrant or employé were a passenger. " 

At Law. On démarrer tp answer. 

McDonoM & Barnard aud'M.E. Çlapp, for plaintiff. 
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JohnC. BiMU, Jr., for défendant. 
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SsiitAS, J. In the amôhded complaînt filed in thîs cause ît îs averred 
tbat oïl the 17th day of March, 1888, the plaintiff was in the employ of 
the défendant company as a locomotive fireman; that in the perform- 
ance of his duty as such he was on that day required to go upon engine 
No. 181, which was puUing a train between Missoula and Arlee, upon 
the Une of del'endant's road, in the then territory of Montana; that, 
through the fault and négligence of the défendant, a collision occurred 
betweên the train on which plaintiff was eraployed and another train ber 
longing to défendant, neàr the station called "Evaro;" that plaintiff, to 
avoid the danger of being crushed to death by the coming collision, 
juniped from the engine on which he was firing, and received injuries 
resulting in the amputation of his right leg. In the answer filed, it is 
averred that, by the rules of the company in force when the accident 
happened, it was thè duty ôf ail trains on defendant's road to stop at ail 
hight telegraph offices, and receive a clearance order before proceeding 
past such office, between the hours of 7 p. m. and 7 a. m.; that under 
the rule it was the duty of the persons operating train No. 1 to stop at 
said station of Evaro, and not to pass the same until tha proper clear- 
ance order, had been received; that, disregarding such rule, the persons 
operating said train No. 1 did not stop at said station, but proceeded on 
éastwiird until said train No, 1 met the engine on which plaintiff was 
riding, and came in collision therewith; that the collision was caused by 
the négligence of the persons operating train No, 1; that such persons 
were fellow-servants with the plaintiff, and for their négligence the de- 
fendant is not responsible. The demurrer to the answer présents the 
question whether the facts therein averred show that the défendant com- 
pany is not liable for the injuries received by plaintiff. 

If the solution of the problem thus presented was wholly dépendent 
upon the détermination of the question whether, under the rule of the 
«ommon law, the plaintiff and the parties in charge of train No. 1, 
were fellow-servants j we would bave presented the exact point which the 
suprême court stated, but did riot décide, in the case of Railroad Go. v. 
jKosI, 112 ij. S. 377,'5 Sup. Ct.»Rep. 184. In that case an engineer was 
injured in a collision between two trains, which resulted from the nég- 
ligence of the conductor of each train. The suprême court held that the 
relation of fellow-servant did not exist between the engineer and the con- 
ductor of the train on which the engineer was employed, but did not 
pass upon the question whether the conductor of the other train was or 
was not a fellow-servant with the injured engineer. The conclusion 
reached ip that case, to the effect that the engineer and conductor of the 
same train were not fellow-servants, is placed upon the ground that the 
conductor was charged with the duty of running the train; was in com- 
mand of its movements; directed when it should stop and when it should 
proceed; had the gênerai management thereof and control over the per- 
sons on the train; and must therefore be held to bèthe représentative of 
the company, for whose négligence the latter would be responsible. 
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He dîd'tiot belong to thftt clàss of employés thâtwere chârged wîth the 
duty of coïitrolling thô lîiovément of the traihs. The answer éxpressly 
avers thtCtthe éollision was càused by the négligence of the officiais in com- 
mandof the movement of train No. 1, and there îs no fact averrèd which 
tends to show that as to thém the plairitiff occnpied any other position 
than that of an inferior, within the mèaning bf the statute df Montana. 
The actof négligence set up in the answer is that train No. 1 was moved 
past the telegraph station in violation of the rulé of the'company, and it is 
averred that this was done by those in coriimand of such train, It will 
certainly net be claimed that a âreman upon the angine is an emploie 
charged with the control of thé raoving of thé trains, a duty primarily 
imposed upon the conductor, and it is certainly the fair inferehce thàt 
in the naôying and running of trains the conductor is the sttperior oif a 
fireman. In other words, the conductor or party charged with the con- 
trol of the train is a superior, as compared with a fireman, within the 
meaning of the Montana statute. Under this section, the corporation is 
made liablé to any one of its employés who, without négligence on hia 
part, is iiïjured by the default or wrongful act of a superior, even though 
the latter bas no control over the former. Whether, therefore, the lia- 
bility of the défendant corporation is to be determined under the com- 
mon-law rule or under the statute of Montana, the facts set forth in the 
answer do not show that the act of négligence causing the collision and 
conséquent injury to plaintiff was the act of a co-employe, but, on the 
contrary, it would appear therefrom that such act of négligence was the 
act of the représentative of the corporation, who was also the superior of 
the plaiiitifl". This being the conclusion, it foUows that the answer is 
insufficient, and the demurrer thereto is sustained. 

Shiras, J. This cause bas already been before the court on de- 
murrer to the answer, and in the opinion then given it was held that, 
under the common-law rulé and under the provisions of the statute of 
Montana, it could not be held that a fireman was a co-employe with the 
conductor of a train by whose négligence in controlling the movements 
of his train a collision was caused with the engine upon which the plain- 
tif? was acting as fireman. By an amended answer now on file, it is 
averred that the collision was caused by the négligence of the engineer 
in charge of the engine upon which the plaintiff was acting as fireman, 
and that they were co-employes, and therefore the company is not liable. 
It is averred in the amended answer that the accident occurred on the 
17 th day of March, 1888; that on that day, and for some time prior 
thereto, the rules of the company provided that between the hours of 
seven iti the evening and seven in the morning ail trains should consider 
themselves held for orders at ail night telegraph offices, and in accord- 
ance with said rule it was the dtlty of ail trains on the defendant's line 
of railroad to stop at ail night telegraph offices, and receive a clearance 
order, befote proceeding past such office, between the hours named; that 
the rôles of the défendant further provided that, in approaching stations 
whereat theïe are switches, àll freight Irains toust move wiih great caii- 
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tion» apd that the çngineers pf Sfuch trains, in passîng snch swîtches, 
sliould ndt run at a rate of speed greater than 10 miles per hour; that 
the station of Evaro was a night^elegraph and switch station; that train 
fio. ,1 stopped a, short distance west of said station; that one of the en- 
gines propelling the same was thep detached, and passed upon a switch 
in order to get to the rear of the train; that it then passed to the main 
line east of and in the rear of train; No. 1, where it was run into by the 
train on which plaintiff was acting as fireman; "that said train on which 
said plàintiff wa^ emploj'ed, owing to the négligence and gross careless- 
ness of the engineer therepf, one Lacey, approached said station at Evaro 
from the east, and lan by the sanie at a speed greatly in excess of 10 
miles per hour, and did not stop at said station at Evaro, but on the 
cohtirary, in viGlatioa of the rules of défendant, was carelessly and neg- 
ligerjtly propelled and operated past said station by said Lacey, its en- 
gineer, and that it was so operated past said station of Evaro between 
the hours of seyen in the afternoon and seven in the morning, to-wit, at 
45 minutes past 9 o'clock on the nigjit of March 17, 1888; that said col- 
lision was caused solely by the négligence of said engineer of the train 
on which said plaintiff was employed, and not by, the négligence of de- 
fendant; that said engineer was a fellow-servant of snid plaintiff, engaged 
in the same gênerai employment, and that said plaintiff ought not to 
hâve or maintain any action against said défendant on account of the 
négligence of said engineer," In theoriginal answer it was averred that 
the collision Was caused by the négligence of those in charge of train No. 
1; and in ruling upon thedemurrer to that answer it was held that, un- 
der the doctrines annou.nced by the suprême court in the case of Rail- 
rond Co. v. Ross, 112 U. S. 377, 5 Sup. Ct. Rep. 184, the parties having 
control of the movements of train No. 1 could not be deemed to be fel- 
low-seryants with the employés upon engine No. 181. In the amended 
answer, now under considération,, it.is averred that the colli$ion resulted 
from négligence in the running, of the train upon whioh plaintiff was em- 
, ployed , aiid thus, the case is presepted in an aspect more nearly resembling 
the fac^ of the Ross Case. In the amended answer it iS; qharged that the 
collision resulted from the violation; oftwo rules-of the company, to-wit, 
running by the. station without halting and obtaining the proper cléar- 
ance orcjer, and moying at a rate of speed greater Ihan 10 miles per hour; 
and it is , averred that the violation of thèse rules was due to the négli- 
gence of the engineer in charge of the engine upon whioh plaintiff was 
acting as fireman. , ,. 

The principle recognized in the Ross Case by the suprême court is that 
one who ?s charged with the control of the movement of the train, who 
directs when it shall start, at what speed it shall run, at what stations it 
shall stop, and for what length of| tirtje, or who, in other words, controls 
the movement of the, train, is in no proper sensé a fellow-servant with 
the fireman, the brakeman, pr the engineer on such train. In that case 
a collision was causçd by the negligience of the çonductor in failing to 
commuiiiçate to the .epgineer an order which hehad received, and the 
engineer W"*? the,' ^,çr»3n injured. ïhe court hd^ that the relation of 
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fellow-servants did not exist, and that the company was liablé for the 
conséquences of the négligence of the conductor. If, in the case now 
lander considération, it vyas averred that the collision was caused by the 
négligence of the conductor in controUing the movements of the train, 
there could be no question that it would be squarely within the rule rec- 
ognized in the Ross Case, and that the claim of plaintiff to recover could 
not be defeated by the plea that the accident resulted from the négli- 
gence of a co-servant. 

Does the fact that the collision in this case was caused by the négli- 
gence of the engineer change the relation of the parties? The solution 
of this question must be sought, not in the mère name applied to the 
one at fault, but in the relation he in fact occupied towards the company 
and the other train-men in the performance of the dnty devolved upon 
him, and in the doing of which he was guilty of négligence. It is ap;- 
parent to every one, having any knowledge of the opération of railway 
trains, that there are two persons thereon who divide between them the 
responsibility of the actual movement of the train. Thèse persons are 
the conductor and the engineer. While the duties of thèse two persons 
are widely différent yet practically by the combination of both are the 
movements of the trains controUed, and in the management thereof they 
each in their respective places represent the company, and they are not 
fellow-servants with the other employés upon the train who are not 
charged with the management of the train, and bave no control over the 
same. T-he brakeman, the fireman, and the porters upon the train are 
not co-workers with the conductor and the engineer in the control and 
running of the train. They hâve no voice in determining the speed of 
the train, when it shall stop, when proceed, and other like ma,t^ers. 
Touching ail questions affecting the movements of the train, the rela- 
tion of such employés towards the persons who bave control over the 
moveînehts of the train is that of inferior towards superior; the latteri ex- 
ercising absolute control, and the former owing the duty of obédience; 
According to the averments in the amended answer, two acts of négli- 
gence are charged upon the engineer, to-wit, not halting at the station at 
Evaro and remaining there until the proper cleàrance order was re- 
ceived, and. in passing the station at too great a speed, It is clearly in- 
ferable from the answer that the control and management of the train 
in thèse particulars was a duty resting upon the engineer. He it was 
who shouH bave brought the train to a hait at the station, and in fact 
he practically was the only one who could so control the train as to bring 
it to a stop before passing the station. So, also, he it was who controUed 
the speed at which the train was moving when it reacbed the station. 
Thus the amended answer charges that the person who had the actual 
control over the movements of the train, and whose duty it was tb ob- 
serve the rules of the company in the particulars named, was guilty of 
négligence in the performance thereof; and I can see no substantial 
ground for holding that the engineer, in bis relation to such movements 
of the train as are whoUy under bis control, occupied any différent rèlar 
tion tothe other subordinate employés on the train than is occupied by 
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fjtbetîôndycton ; Ifj under the rules of the company, tJie coûfltictôr had 
vbsen; piimarily charged with the duty of causing the train to hait at 
iB)raro tetation, and he had- negiected such duty, and the plaintifF had 
conseqnently sufFered the injuries complained of, then, uttder the rule in 
the Ross Case, the company would havô been liable. The amended an- 
SSEeCi shows that the engineerwas priniarily charged with- the duty of 
hal<àng;the train at Evarô station, and that he negligéntiy failëd in the 
performance of this duty. It seems to me that the samè rulè must be 
applied' to the one case as to the other, and that the reason which sus- 
itainsithe liability of the <Sotopany in case of the négligence of thé con- 
ductor apply with equal forée to the négligence of the engiheer when 
such n^ligence occurred in a mattet touéhing the actual môvéments of 
the train, and which \cas at the time wholly under the control of the en- 
gineer.: In such matters the engineer fepresents the company, and for 
his négligence the company must respond. The demurrèr is sustained. 



) ' ' ' Ôtebl V. Rat^bun. 

"' (Circuit Court, D. Oregon. May 23, 1890.) 

PxoMissoliT KoTs Fatablb m Blank— SussBQUBST HoLDEB— Action IN Fbsbbai. 

COUBT. 

A promissory note, payable "to the order of , " which was made and deliv- 

èred for a valuable considération, is, in légal effect, payable to bearer ; ànd one who 

, buys it from a lawf ul owner and holder,. and af terwards flUs the blank by writinf 

his own naine therein as payée, which he ttiay la wf uUy do, is a " subséquent holder, " 

r : within the œeaning of the phrase as it is used in the act ot congress defining the 

; juriscUotion of the circuit courts of the United States, and therefore not entitled to 

sué in this court upon such a note, the original holder and the maker both being 

. citizens of Oregon. 

{Syllalms by the CourL) . 

At Law. 

WcUson, Hume <k Wàtson, for plaintifF. 

JB. & E. B. WiUiama, Chas. H. Cctrey, and J. B. Thompson, for défend- 
ant, 

' Hanfobd, J. The complaint in this case allèges that the plaintiff is 
a citizen of the state of Washington, and the défendant is a citizen df 
the state of Oregon; that, on the 3d of February, 1883, for a valuable 
considération, the défendant made and delivered to the Portland Sav- 
ings Bank, a corporation of the state of Oregon, his promissory note for 
$6,000, with interest at 10 per cent, per annum from date until paid, 

payable on deraand, "to the order of — , at the office of the Portland 

Sàvings Bank, in Portland, Oregon;" that the défendant paid the interest 
oiiisaid note to said Pottland Savings Bank up to and including March 
4,!l886, and no other payments hâve been made; that on November 10, 
1888^1^6 bank sold and delivered the note, for a valuable considération, 
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to D. P. Thompson, who afterwards, for évaluable cotiaîderatîoil, jsold 
and delivered it to the plaintiff^ who is now the lawful ownerand holder;' 
that, at ail times prior to the purchase of said note by plairitiff, there 
was no payée named in said note, but there was a blank space where the 
payee's name should appear, which blank bas been filled by insertion of 
plaintiflf '8 name ; and that the amount remaining unpaid and now due; 
on said note is $6,854.33, for which sum, with interest and costs, and: 
an attorney's fee of$250, a judgmentis prayed. To this complaint the 
défendant bas interposed a demurrer, specifying as grounds that -the 
court bas no jurisdictioi;! of the action, and other grounds not nécessary 
tp be considered, as I hold that the court bas no juriadiction of the ac- 
tion, and the demurrer inust be sustained on that ground. 

The act of congress to détermine the jurisdiction of the circuit courts 
of the United States, approved. March 3, 1887, as corrected by the act^ 
ofAugust 13, 1888, contains this prohibitory clause: 

"Nor shall any circuit or district court hâve cognizancé of any suit * * * 
to recover the contents of any promissory note or other chose in action in fa-' 
vor of any assignée, or of any subséquent holder, if such instrument be paya- 
ble to bëarer, * * * un'.ess such suit might hâve been prosecuted in; 
sach court to recover the said contents if no assignment or transfer had been 
made." 

The plaintiff hère contends that the case, as statèd, does not comè 
within the exception made by this clause of the statute, because the note: 
is not by its terms payable to bearer, and it was not a complète note or 
chose in action until the blank therein left by the maker to be filled by 
insertion of the name of some person who should become the only lawful 
payée had been so filled, and that the note in its présent conditiony as a 
complète and perfect instrument, has not been assigned or transferred at 
ail, and that be is the original and oply party on one side of the contract 
evidenced by the note, and the only person who at any time could hâve' 
lawfully maintained a suit upon it. In support of plaintifï's theory, the 
case of rAompsoïi v. BatMun, 22 Pac. Rep, 837, is cited, in which the; 
suprême court of the state of Oregon has decided that the intermediate 
holder of this very note could not, while be held and owned it, maintain 
a suit upon it, for the reason that between him and the défendant, the 
blank being yet unfilled, there was no privity. Counsel for plaintifi" also 
cites the case otGolâmiith v. Holmes, 13 Sawy. 626, 36 Féd. Rep. 484, 
in which Judge Deady decided that where a citizen of Oregon made a 
negotiable note payable to the order of another citizen of Oregon, who 
gave no considération for it, but indorsed it for the maker's accommoda- 
tion, and merely as a surety. and then delivered it to citizens of New 
York, who loaned money upon it to the maker, the lenders of the money 
were original parties to the contract, and entitled to sue upon it in a Uiiited 
States circuit court. I fully assent to the «orrectness of the décisions in 
each of thèse cases, but 1 deny that either has any bearing upon the c^e 
at bar. In the case last mentioned the plaintiffs in the action, althpugli; 
indorsees of the note, dealt directly with the maker, by advandrig the 
ittoney which was the considération for which the note was given. jThey 



392; FEDERAL EEPORTER, Vol. 42. 

wére, thérefore, în fact and law, the.first owners of the note, aiid the 
immédiate parties on one side to the tfansaction, just as the plaintift 
hère would be if there had been but a single transaction, in which he 
had advanced to the défendant directly a sum of money in considération 
for the giving of the note in suit. But this case is difTerent. The Port- 
land Savings Bank gave value for the note, and., held it as owner, and 
received payments upon it; and, if it had sued upon it without filling 
the blank, no objection to the action could hâve been successfully urged 
upon the ground that there was no privity between it and the défendant. 
The authorities ail agrée that a person who receives from the maker of 

a note payable to " — : or bearer," and who is bona fide owner and 

holder, can maintain a suit upon it without filling the blank. 1 Rand. 
Gômi Pàper, 254. Upon principle, the rights of a primary holder of a 

note payable "to the order of ,"should be measured by the same 

rule. Such a note, in the hands of a honafide holder, is a valid contract 
for th&ipayment of money; and a honafide purchaser acquires a complète 
titlciby the mère delivery of it into his possession. It is, in légal effect, 
a note payable to bearer. 1 Daniel, Neg. Inst. § 145; 1 Rand. Com. 
Papier, 253, 290; Rkh v. Starbuck, 51 Ind. 87; Brummd v. Endera, 18 
Grat. i8^5; Gruckley v. Olarance, 2 Maule & S. 90. 

This note was once delivered to and held bj- the Portland Savings 
Bank, and : the obligation created by it bas been partially met by pay- 
ments of interest to the bank. It bas been transferred and retransferred. 
The plaintiffisa "subséquent holder" of it in fact. There bas been no 
transaction between him and the défendant directly. On the contrary, 
ail his rights as against the défendant wereacquired by a contract of 
purchase between him and another person, who, so far as the record dis- 
doses the facts, is an entire étranger to this action. If there had been 
no assignmënt or transfer of this note, il would still be held by the Port- 
land Savings Bank, and no action Upon it could be proSecUted in this 
court. Thérefore, by the terms of the act of congress above cited, the 
présent action is likewise barred in this court, and must be dismissed. 



GooDHicH,Clerk, etc., ». United States. 

. . (ViatHct Court, E. V. Arkansas ,W. D. Matoh s, 1890.) 

1. CTnited States Commissionebs— Compen8Ation— Dookbt Fbes. 

Under the provision in the defloiency appropriation bill of Angùst 4, 1886, (34 St. at 
Large, 374,) denylng dooketfees to commissioners, such dooket fées cannot be ^- 
lowed, Following Craw/ordv. tr. S., 40 Fed.Rep. 446. 
i. Same— ÀOKOWLBbGMBNTS to Reoogjîizanoés. 

Rev. St. 0. S. S 847, whîoh allows oommîsSioners 25 cents for "taklng an acknowl- 
edgioent, " applies to aGknowledgmeuts to recognizances. FoUowing McKlnstry 
v.ir. S., 4(>Fed. Rep.818. 
Si Same— StrtPŒNAS. ■ ■ 

Tije çpmipiçslOBer njàiy charge for issningtwo subpœnas in the same case, whero 
the witnesses réside in opposite direction^, and hâve to be sabpœnaed by différent 
' ■■(iiHceréi'-Pollbwlng JbnesT. ÏT. iS.,89Fed.Rep.4a:0; ' ' 
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4. Sàmé — Warrants. 

He may also charge for issuing several warrants in a case wbere there are several 
défendants. 

5. Bamb — HeabiKo. . 

Whére a défendant is brought before a commissioner, and upon hearing the com- 
plaint read waives examination and gives bond, such proceedings constitut«a hear- 
ing for wMch the commissioner is entitled to fées. • 

6. Same — Bbawino Recoonizanoes — Retcrns. 

Under Rev. 8t. U. S. § 847, whloh allows commissioners "for issning anywarrant 
or writ and for any other service the same compensation as is allowed to clérks for 
like services, " a commissioner is entitled to fées for drawing recognizances and 
complaints.and entering returns on vrrits in criminal cases. Foliowing Rarid v. 
U. &,36Fed. Rep. 671. 

7. Clerk, OB PouRT — Compensation in Cbiminai. Cases. 

The clerk's fées for entering orders approving acconntsof commissioners and, the 
district attorney, for eatering report of money paid into court and flltng vouotiers 
pursuant to a standing order of tbe court and Rev. St. U. S. 8 ÎSS, for rot^ing 
transcripts required by 34 St. at Large, p. 507, § 10, when ordered by the district at:t(>r- 
ney, ancf for entering an order appomting an attorney to défend a poor person, are 
ail cbargeable to the United States. 

8. Same— Attachment pob Contemft. m; 

An attachment against a witness for contempt, in not obeying asubpoéha, Is.'jtt 
criminal prooeeding, In which the United States is plaintiff, and thecostof the ppo- 
ceeding, including a dooket fee, is chargeable to the United States. Foliowing .Br- 
win V. TT. S., 37 Fed. Rep. 470. 
fl. Sâme— DepOtt as Jubt Commissioner. '• ■ 

Where a deputy-clerk acts with the jury commissioner in drawing jurles wbile 
the court is not in session, he is entitled to the same compensation allowei^ the ju;^ 
commissioner for like services, where such compensation is sho wn to bea reasonable 
charge;for the work performed. Foliowing i!wtn v. U. S., 87 Fed. Rep. 470. ;. 
10. Same-'Clerk and Commissioner— Peb Diem. i 

A clerk who is also a commissioner may charge a per dîem for hls attendande 
at court, and a per (Ziem. for hearing a cause as commissioner on tbe same day. 
Foliowing JSncin v. tr. S., S7 Fed. Rep. 470. 
U. Same— District and Circuit Courts— Transpbr. 

Fées earned by the clerk in the district court cannot be transferred by the comp- 
troUer to his account as clerk of the circuit court. Foliowing Ooodrish ▼• W' &> 
&5 Fed. Rep. 193. 
12. Writs— Warrant of Commitment— Seal. 

The warrant of commitment of a défendant under final judgment should be under 
the seal of the court. Foliowing Fan XJitseev. IT. S., 41 Fed. Rep. 57L 

At Law. 

U. M. & 0. B. Rose, for plaintiff. 

Charles 0. Waters, for défendant. 

Caldwbll, J. This is a suit brought by the plaintiff to recover fées 
alleged tobedue him as clerk of the circuit and district courts, and'aa 
commissioner of the circuit court, which fées hâve been disallowed by 
the comptroller. There is no contention about the facts. The services 
charged for were performed. The only question is the légal right of the 
plaintiff to recover for the services. 

Gommisdoner's Fées. The charge of the plaintiff for docket fées, as com- 
missioner, must be disallowed. The act allowing that fee has been re- 
pealed. 24 U. S. St. 274^ McKinstryv, U. S., 40 Fed. Rep. 813; Cal- 
vert V. [J.S., 37 Jed. Rep. 762; Cravrford v, U. S., 40 Fed. Rep, 446. 
Contra: McDemiott v. U. S., Id. 217; PhiUips v. U. S., 33 Fed. Rep. 164; 
Bdl V. U. S., 35 Fed. Rep. 889; Rand v. U. S., 36 Fed. Rep, 671; 
/%n«v. Î7. S., 38 Fed, Rep. 642. 
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A commissioner is entitled to 25 cents for each recognizance. McKiri^ 
'try'v. U.^:, 40 Fed. îfep. 813; ïïéyujarcî: V. U. S., 37 Fed. Eep. 764. 
Oontra: Cmwford v. U. S., 40 Fed. Rep. 446; Barber v. U. S., 35 Fed. 
Rèt),; 89j?|, iîœricî V. 0;;iSf;V;a6 Fed, Ee 

He is entitled to charge for two subpœnas in the same case if they 
were necessary. T^is charge was disallowed by the comptroller on the 
!graund ibat the names bf »U the witnesses sbould hâve been included in 
' one subpœna, bat that is 'sOmetimes impracticable. It not unfrequently 
bccvirs, as it did in thLs case, that witnesses réside in opposite directions, 
and hâve to be subpœnaedbjf différent officers. Jones v. U.S., 82 Fed. 

::ït^.,4io.;,' . v ;:'v 

The fées chargea for issuing more than one warrant, where there were 
Me^i'^j^al défendants, st?ind on the same footing, and are allowed. 

A défendant was brought before the commissioner, the complaint read, 
andtj^e fîefendant waived examina tion, a.ndeutered into'bpnd to answer. 
The comptroller disallowed a pa- diem in the case, on the ground that no 
witness Was swom, and that there was therefore no tri^ But there was 
a hearing and trial of the case that disposed of it. The commissioner's 
cOîiTt was open, the défendant was arraigned, and such proceedings were 

Ipt^Ûiathê was bouhd ovçr. , This wàs à "hearing and deciding on" a 
criminal charge, for whieh the statnte allows the commissioner five dol- 
lar^. The fées for drawing recognizance and complainte, and entering 
returns on writs in orimined cases, are legiti mate charges. Rand v. U. 
S., 38 Fed. Rep. 666; Ormofvrd v. U. S., 40 Fed. Rep. 446; Eand v. 
fJrS; 36 Fe4» Rep. 671; Jones v. U. S., 39 Fed. Rep. 410. The com- 
iiiitments charged for were not "temporary," but were in cases where 
the défendants wereheld to answer, and were committed for waht of bail. 
■OlerFs Fées, The fçes for entering orders, approving accounts of com- 
missionerà and district attorneyj are properly chargeàble to the United 
States. Randv. U. S., supra; Jones v. U. S., 39 Fed. Rep. 410; Corn- 
missioners' Oath Fee Oase, 5 Lawr. Dec. 350; Erwin v. U. S., 37 Fed. Rep. 
470. 

The charge for entering report of money paid into court, and filing 
vouchers, is proper. This service was performed in pursuance of a 

■stàiïding'Ordër oï the couH and section 798, Rev. St. U. S. Goodrich v. 

■WSi^ 35 Fed. Rep. 193.;. Jones v. U.S., 39 Fed. Rep. 410. 
-■ The fées formaking transcripts required by section 10 bf the act ap- 

■proTOd March 3, 1887, (24 U. S. St. 607,) when ordered by the district 
aittûmèy, are chargeàble to the United States. Irire Olerk^s Charges, 5 
Fed. Rep. 440. 

•' Th» warrant of commitment of a défendant under the final judgment 
and sentence of thé court shouîd be under the seal of the court. Van 

'^TOgffv; t;j,S.,.4lFed..Rep. 571. . 

. ) i'The derk cif this cburt is required to appoint a deputy for the court at 

;Teiarkànal The deputy 'at that place acts with the jury commissioner 

; îii dra^rbig juries. '■ .Fèrthat'sérvioehè bas charged five dollars a day for 
three days, the exact sum allowed the jury commissioner for like serv- 
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ices, and which is shown to be a reasonàble charge for the work J)er- 
formed. ' A similar charge has been aUoWÈd by the présent comptroUer, 
and I think rightly so. I can see no reason for requiring the depûty- 
clerk to |)erform this service for nothing. The court was not in session, 
and he drew no per diem while performing the service. Emm v. U. S. , 
37 Fed. Rep. 470. ' 

The clerk is entitled to his mileage for attending court at Texa;rkana. 
Section 828, Rev. St. ' 

The fee for entering order appointing attorney to défend a poor pfis- 
oner is chargeable to the United States. 

Attachment against a witness for contempt of court, in not obeying a 
subpœna, is a criminal proceeding, in which the United States is plain- 
tift, and the costs of the proceeding, including a docket fee, is chargea- 
ble to the United States. Eiwin v. U. S., 37 Fed. Rep. 470. 

A clerk, who is also a commissioner, may charge & per diem for bis 
attendance on court, and a per diem for hearing a cause as commissioner 
on the same day. Erwin v. U. S. , mpra. 

In the settlement of plaintifPs accounts for the year 1887, the comp- 
troUer transferred from the district court account to the circuit court ao- 
count the sum of $535 in fées, which werè earned in the district court. 
The resuit of this was to raise the clerk's account in the circuit court be- 
ybnd thè liniit allowed by law, and it was done for that purpose. For the 
same purpose the comptroUer deducted from the plaintitf^s expehse ac- 
count in the circuit court the sum of $156, thus bringing the plaintifif in 
debt to the United States on his circuit court account in the sum of 
$645. 20. Ëy this rnethod of stating the account, the plaintiff was wrong- 
fuUydeprived of $535 on his district court accounts, after satisfying.all 
excess of émolument earned in the circuit court. That this could not: 
be rightfuUy done has been decided. Goodrich v. U. S., 36 Fed, Rep- 
193; Butl^y. U. S., 23 Ct. Cl. 162. 

Applying thèse principles to the accounts sued on, I find there is due 
the plaintiff from the United States the sum of $788.15. 



Umited States ex rd. Silverman v. Fiscus, Sheriff. 
(District C&urt, W. D. Pennsyl/oanUi. May 31, 1890.) 

IKTOXTCATING LtQUOHS— InTEKSTATE COMMERCE— OkIOINAI. PAOKASBS— COMMIMENT m 
Depault OP Baii. — Habeas COKPUS.' 

UpoD the return of a writ of hiibens corpus, it appeared that under a orimjnai 
proceeding against the prisoner for a violation of a local statute prohibitlug the 
Baie of malt or brewed liquora, etc., in the borough of Leechburg, in Armatrong 
oounty, Fa., and also for a violation of the gênerai license law of said state, r»- 
Btrainlng and re^lating the salé of vinous, spirituous, malt, or.brewed liqnors, he 
was committed, in defaultoiF bail, to the jail of said oounty for trial. The prisoner 
aileged, and at the hearing on the habeas corpus undertook to show, that the liqr - 
■ Hors îor the' saie of which ne had been arrested and committed had been importa 
by a bre wing compaOy of the state of O hio from that state into the state 6f -F«inB> ' 
sylvaiiia,. and that he, as the agept of said compaoy, had sold the aame in the,,qrig>' 
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. iaal'and.uu^âYikeA paokages; ànd he claimed his discharge under the décisions if 
the suprême court in Leisyv. HarcUn, 10 Sup. Ct. Rep. 681, and I/yng v. People, 
Id. 72S. '■ It was not alleged that tliô prisoner was unable te give bail, nor was any 
spécial réason sbown why a court of the United States should interfère with the 
judlcial prpSeeding In advance of the trial in the state court, Held, that it was 
DOt to be doubted that the state court would recognlze the binding force of the said 
décisions of the suprême court, and give the prisoner the beneflt of them ; and, fol- 
lo'wink the praotice sanctioned by the suprême court in Ex parte Royall, 117 Ù. S. 
241, 6 Sup. et. Rep. 734, and acted upon by that tribunal itself in Ex parte Royall, 
: lli7,Çr, 8, 254, 6 Sup. Ct. Rèp. 748, the court refused to discharge the prisoner in ad- 
vance of his trial, and remanded him to the custody of the authorities of the state, 
without préjudice to his right to renew his application thereafter, should the oir- 
. . çium^tances render it proper for him to do so. 

.j If (ibeas: Corpus. . 

ijolvn, F. WhUwocih&'oà Charles S. Fetterman, for relator, 
,tJy :B. Necde a,nd M. F. Ledson, for the Commouwealth. 

! ?Ac!itËaoN, ,T. The pétition of Charles Silverman îor a, wnt of haheas 
côrpft« &bowingthe jurisdictional factsând probable cause, the court, un- 
der the authority of sections 751 , 753v and 754 of the Revised Statutes 
of;th« •United îStates, isSued sùch writ, directed td the sheriflf of Arm- 
strong eounty, Pa., commanding him to produce the prisoner in this 
court, "that the cause of his détention might be inquired into. The sher- 
iff hâs made his return to the writ, and the case has been heard, and is 
ilow to be disposéd of. It appears that a criminal proceeding waS in- 
stituted against the prisoner before J. B. Kifer, Esq., a justice of the 
peace of Armstroiig coùnty, Pa., for à violation of a local state statu te, 
approVed March 27, 1866, prohibiting the sale of malt or brewed liquors, 
etc., in the borough of Leechburg, in said county; and for a violatio i, 
also, of the gênerai license law bf the state, approved May 13, 1887, to 
rèstrain and regulate the sale of vinous, spirituous, malt, or brewed liq- 
uôïs; and under said proceeding the prisoner, in default of bail, was 
committed by the justice to the jail of said county of Armstrong. The 
{iétîtibnfer àversi and has undertaken to show the court, that at the tiihe 
of the commission of the alleged offense for which he is held he was the 
agent at Leechburg, Pa., for the Cincinnati Brewing Company, of Ham- 
ilton, in the state of Ohio, and that said company consigned from said 
place in Ohio to themselves at Leechburg, Armstrong county, Pa., to 
his care as their agent, a quantity of béer in stamped original packages, 
which he tBus received at Leechburg, and, as the agent of said company, 
sold, as the goods of said company, in said stamped original packages, 
in the saine condition as received by him from the said company, un- 
opened, unaltered, unchanged, and with the stamps unbrôken, and that 
h'e was not interested in said liquor otherwise than as agent of said com- 
pany. . ' . 

The prisoner claims his discharge upon the ground that under the ré- 
cent décisions of the suprême court of the United States in Leisy v. Har- 
diri, 10 Sup. Ct. Rep. 681, and Lyng v. People,Id. 725, popularly known 
as the "Original Package Cases," he had the lawful right to make such 
sales, .^nd that for so doing he is not amenable to the criminal laws of 
the staté of Pennsylvania, for the alleged violation of which hehaa beèn 
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arrested and is under commitnient. Undoubtedly, the courts of the 
United States havé jurisdicîion on hàbeas corpus to discharge from custody a 
person who is restrained of hia liberty in violation of the constitution oi 
a law of the United States, although he may be held ùnder state process 
for an alleged offense against the laws of such state. This was distinctly 
held by, the suprême court in Ex parte Royall, 117 U. S. 241 , 6 Sup. Ct. 
Eep. 740. But it was further heid in that case that the courts of the 
United States hâve a, discrétion whether they will discharge the prisoner 
in advance oi his trial in the state court; and Mr. Justice Haklan, speakr 
ing for the court, says: 

"ïhat discrétion should be exercised in the light of the relations existing, 
under our System of government, between the judicial tribunals of the. Union 
and of the states, and in récognition of the fact that the public good requires 
tlmt those relations be not disturbed by unneeessary confliot bètween courts 
equally bound to guard and proteet rights secured by the constitution." 

The deéiéion citedwaa made upon a writ of error to ttîe circuit couiit 
of thç;: United States for the eastern district of Virginia) but upoh ani; 
original application to the suprême court for a winX oî habeas corpus, iii.! 
advançfe of the trial of the prisoner in the state court,, the writ waa de- 
nied. Ex parie. Royall, 117 U. S. 254, 6 Sup. Ct. Rep. 742. Now.the > 
question of the constitutionality of the laws of Pennsylvania hère in 
questionv as they afïect interstate commerce, can be raised by the pris- : 
oner (Silverman) upon his trial in the slate court, and his défense there 
made; and it is not to be doubted that that court will recognize the bind- ■ 
ing force upon ail judicial tribunals, fédéral and state, of the décisions 
of the supremecourt of the United States in the cases oi Leiay v. Hardin 
aud Lyng v; Peqile, supra, and give to him the full benefit of those de- , 
cisions. It is not alleged that Silverman is unable to give bail, and no 
spécial reason is shown why this court should interfère at this stage of 
the casewith the judicial proceedingsin Armstrong county; and follow- 
ing the practice sanctioned and acted upon by the suprême court in the 
cases of Ex parte Royall, supra, as the better practice, I must refuse to dis- 
charge the prisoner, and remand him to the custody of tlie sheriffof 
Armstrong county, but without préjudice to his right to renew his ap- 
plication to this court, or to make application to the circuit courte at 
sume future time, should the circumstances render it proper to do so; 
and it is 80 ordered. 
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Jn r« CHOiifG ToY Ho and Wgnq Choy Sin. 
iCirçUU, C^urt, D.Oregon. May 28, 1890.) 

Ciu^HffEllEiicHANTS— F Aï^iLfHS]— Immigration— TaEATT or 1880. 

Thé wife and olilldren'of a Cbinese merchant, 'who Is entitled. nnder article 2 of 
ithë 1<reat7 of 1880; aud; seotion 6 of the act of 1884, to corne within B;iid dwèll In tbe 
United States, a];'e entitled to corne into the country with hin or af ter him, as sach 
Wlfë ^d chlldren, without the certlflcate presciribed in said section 6. 

(Syiïabùs by the Cawrty 

i Dbab¥j J. Thèse two cases were heard together. The petîtioners are 
the wife and child of Wong Ham, a well-known Chineee meréhant, rés- 
ident in, Portland, Or^, for some years past. 

A' short time since, hevisited China, and retumed hère on the Ameri- 
can barkîColoma, brihging with him the petitioners, who had never been 
in the United States. He, (Wong Ham,) being provided with the cer- 
tificate required by section 6 of the act of July 5, 1884, (23 St. 116,) 
wasallowed to landj bot* the petitioners having no such certificate, 
their rigbt to land was denied by the coUector. 

Theyithen suedout writs of habeaé corpus, directed to the master of 
the Coloma, who made return admittiiig the facts stated in the pétition 
and the détention, and stating the cause thereof to be the refusai of the 
colledtortpiallow the petitioners tolandi' 

The district attorney was alJowed to intervene on behalf of the United 
Stateèj«ndithe cases were' heard on the facts stated in the respective peti- 

tiorifi.::! yU'i.- ;J 

Theûctioaof the collecter in refusing to allow the petitioners to land 
wâa bâsedcon a décision of the treasury departraent of August 19, 1889, 
(Treasury -Décisions, 409,) in whiohitwas said that the wife of a Chi- 
nese merchant who has never been in the United States cannot be al- 
lowed to enter the United States, withiorwithbut herhusband, otherwise 
than upon the production of the certificate required by section 6 of the 
actof July 5,*1884. 

By the treaty with China of November 17, 1880, (22 St. 13, art. 2,) 
it is provided, that — 

"Chinese 'subjects, whether procpeding to the United States as teachers, 
students, merchants, or from curiosi'y, togetlier with their body and liouse- 
hold servants, and Chinese laborers who are now in the United States, shall 
be allowed ti) go and come of their own free will and accord, and shall be ac- 
corded ail the rights, privilèges, Immiinities, and exemptions which are ac- 
corded to the citizens and subjects of the most favored nation. " 

By section 6 of the act of July 5, 1884, (23 St. 116,) professedly passed 
" to exécute" the stipulations of this treaty, a certain certificate is required 
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fcff thé admissàon into the United States of "erery Ghinese person," other 
than a laborer, who may be entitledby said treaty to such admission. 

Th.en«ametheactof Ootoberl, 1888, (25 St. 604,) by which the com- 
ing or rèturn of Ghinese laborers to the United States is abaolutely for- 
bidden; \: ' ' • 

The manifest purpose of this législation is to exclude Ghinese laborers 
firom coming or returning to thé United States. Tbe othér classes — 
"teaeher, student, and merchant"— rare not required to hâve certiflcates 
before they can be admitted into the country, because their adinission 
is intended to be restrained or limited, but to preveht laborers from being 
admitted under the guise or in the character of such classes. 

Theia is no limitation àa ihe right of thèse Classes to corne within I and 
dweU in the United States; The stàtute only rèqùires that such a person 
shall farnish the prescribed évidence that he belongs to one of thèse fa- 
vored classes, when he may corne and go at pleasure. 

Tbeadmission of thepeUtioners istiot within the mischief that thé ex- 
cliision; act was intended to remedy. They are both females, the child 
beîûg-*bout eight years of âge. It îs cômmon knowledgè that Ghinese 
women are not laborers. The station in life of the petitioners, being the 
wife and* child of a meréhaht, also shôVi'S they do not bélbng tothe làbor- 
ingdass. 

: The petitioners are not within the purview of the exclusion àct of 
1888', whieh is confined t(ï laborers. Do they corné within that of sec- 
tion 6 of the act of 1884, which rèqùires "every Ghinese perSon" othér 
•than a laborer to procure from his owfl government the ôertificate required 
by said section before he can be admitted into the United States? 

Confessédly the petitioners are "ChineSe persons," and are therefore 
within' the letter of the statute. But in my judgment they are not the 
"persons" contemplated by congress in the passage of the act. 

Ghinese -wornen are not teachers, students, or mei-ehantsj and there- 
' fore th«yicannot, as such, obtain the certificate necessary to show thëy 
belong to the favored Class. But, as the wives and éhildren Of "teachers, 
.BtudfentB, and merchants," they do in fact belong to Such class; and the 
proof of su«h relation with a person of this class, eûtitied toadmiséion, 
is plenary évidence of âtich fact. ..■.■■■■<. 

It ought not to be lightly, or without cogent reason, concluded that 
! ebngress, in thé-passage of the act of 1884, professedly "to excùte*" the 
treaty of 1880, really intended to lirtiitor restrain îts opération in^ this 
respect. The treaty (article 2) déclares that a Ghinese merchant may 
briug his "body and household servants" with him into the country, 
and they "shall be accorded ail the rights, privilèges, immunities, and 
exemptions which are accorded to the citizens and subjects of the most 
favored nation." 

It is impossible to believe that parties to this treaty, which permits 
the servants of a merchant to enter the country with him, ever, contem- 
plated the exclusion of his wife and children. And the reason why they 
are not expressly mentioned, as entitled to such admission, is found in the 
fact that îhe domicile of the wife and children is that of the husband and 
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'rfsthét/ and that the concession to the raerchant of the right to enter 
the Unitedi States, and dwell therein at pleasure, fairly construed, does 
include his wife and minor children; particularly when it is remembered 
that such concession is accompanied with a déclaration to the efifect that, 
in such entry and sojourn in the country, he shall be entitled to ail the 
rights and privilèges of a subject of Great Britain or a citizen of France. 

There is nothing in the act of 1884 that indicates an intention on the 
part of congres» to limit or restrain the privilèges conceded to Chinese 
merohants by this article of the treaty. It only adds a rule or measure 
of évidence by which the fact of being such merchants may be conclu- 
sively established. .. 

InEé Tung Yeong, 9 Sawy. 620, 19 Fed. Rep. 184, Judge Hoffman 
held that the minor children of Chineee merchants were entitled to ad- 
mission intothe country; either with the father or on being sent for by 
him, on the ground thatihey were not laborers, and said: 

"ItîWas net without satisfaction that I foand there was no requirement of 
the law which would oblige me to deny to a parent the custody of his cliild, 
andto 8e,ndthelatter backacrosa t|ie océan to the country from which be 
. catne."j ' , ' _[' 

It isitruo this décision was pi^de iuF^bruary, 1884, while the act re" 
quiring the production of a certiâcate from "every Chinese person" seelf 
ing tOiienter the United vStates waa not passed until July 5, 1884, and 
th«refore it is not autbority on the question of whether the words "every 
Chinese person,"in section 6 of theaot.are limited to teachers, students, 
i and noerchants, and do not include their wives and children. But it is 
direct iiutbority in favorpf the conclusion that the children of a Ghinese 
merchant, wnder article ? of the treaty of 1880, are entitled to admission 
into ^e JJnited States with their father or after him; and, if a child, why 
not his wife? 

My «jonclusion is that iindei: the treaty and statute, taken together, a 
Chineee marchant who is entitled to çome into and dwell in the United 
States is thereby entitled to bring with him, and bave with him, his 
wife and children. , The compauy ,of the one, and the care and custody 
of the oth^, are his by natural right; and he ought not to be deprived 
of either, unless the intention of congress to do so is clear and unmistak- 

Thç petitioners are iljegally restrained of their liberty, and are entitled 
to be disçbarged froni custody; and it is so ordered. 
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In re Laidlaw d al. • 

(Circuit Ccyun% D. Oreg&n. May 18, 1890.) 

ShIPPINO— T<HmAGB DUTIBB— PBJIAI.TIB8— EnPOBCKMBOT!. 

A proceeding before a district judge, to procure a rémission of a fine, penalty, or 
forfëitiâ^t incurred under the customs revenue laiv, does notinclude tlie case ai a 
tonnage tax, alleged to hâve been le vied in ezcess of the lawf ul rate. 
. {Hyllabua by. the Court) 

At Law. 

Ifr. C, i/. Sf. TTood, for petitioners. 

Mr. B-anklin P. Mays, for the United States. 

Deady, J. This is a pétition by the consignée and agent of tbe Brit- 

îsh ship Largo Law, to hâve the facts ascertained and transmitted to the 

secretary of the treasury, so as to procure a remission or mitigation of a 

.certain tonnage tax, amounting to $793.50, imposed on said vessel by 

- the cpUector of this port. 

Briefly the case as stated in the pétition is this: 

In October, 1889, the Largo Law entered the port of San Diego, CaL, 
with a cargo from London, consisting partly of cernent, of which 3,360 
barrds wpré destined for this port. For the sake of convenience, as it is 
alleged, thé duty on the whole of the cernent was paid at San Diego, from 
which place the vessel then proceeded to this port with the cemçnt on 
board destined hère, where the collector imposed a tonnage tax on the 
vessel of 50 cents per ton, under section 4219, of the Revised Statutes, 
on the ground that she had on board goods, — cernent "taken on in one 
district to be delivered in another district," — which action of the collector 
was on November 3, 1889, affirmed by the commissioner of navigation. 

Notice of the application was given to the collector and district attor- 
ney, the latter of whom appeared and filed a demurrer to the pétition. 

The pétition appears to hâve been filed under section 5292 of the Re- 
vised Statutes. But that section has been superseded by section 17 of 
theact of June 22, 1874, (18 St. 186.) However, so far as this caae is 
concerned, the sections are substantially the same. 

Said section 17 provides: 

"That whenever, for an alleged violation of the customs revenue laws, any 
person who shall be charged with having incurred any fine, penalty, forfeit- 
ùrè, * * * shall présent hia pétition to the judge of the district in which 
the alleged violation occurred, * * * setting forthtruly and particularly 
the facts and circumstances of the case, and praying for relief, such judge 
shall, if the caae in liis judgment requires, proceed to inquire, in a summary 
manner, into the circumstances of the case, at such reasonable time as may 
be fixed by him for that purpose, of which the district attorney and the col- 
lector shall be notifled by the petitioner, in order that they may attend and 
show cause why the pétition should be ref used. " 

The case made by the pétition is not one for the remission or mitiga- 
tion of a fine, penalty, or forfeiture incurred by the petitioner, or any 
one else. A fine, penalty, or forfeiture can only be incurred by the do- 
v.42F.no.7— 26 
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ing or omitting of some act contrary to law. The Largo Law violated no 
provision oïthe custom» j?e Venue laWa in coming to Portland with this 
cernent. 

It is true that section 4^47 of the Revised Statutes forbids the trans- 
portation of nierchandise from oné port of the United States to another, 
,'in à.îressetlD'éloiiging in whole or part to a foreigner, under pain of fof- 
feiture. Bot suoh section^ also provides that merchandise brought from 
a foreign port in such vessel, and not unladen, may be trànspbrted therein 
from one port to another port of the United States. No forfeiture of this 
cernent could bave occurred in this case, unless it was unladeiï at San 
Diego, and then taken onboardagain before coming tp this port. It is 
claimed, I understand, that it was constructively anîaden by being en- 
terçd for the payment of duties thereon, and the payment of such duties. 
But it; 'sè'étiiW ïo nie that would be a very strained interprétation of the 
terin. "Sô liolig as the cèirient remained on board of the vesëel, as a matter 
of fact, ît was not in my judgment unladen. The gênerai object of the 
«tatutô is'të' jïfëVent vëàsels owned by foreigners from ehgaging in the 
coasting trade, and the spécial exception is, that such à vèssel may carry 
its cargo, pr any part of it, brought frôm a foreign port, from one dis- 

■ tiict toaîiothier ofthe United States. . However, no forfeiture was clainaed 
iiithils case, à'nd thë pétition dbesriot seek relief againstaiiy such. Yet 

' if thiè cèjiieilt Was unladen at San Diego, within the meading of thé stat- 
'ùtë, the sàmèisliablèto forfeiture; ' 

The sûbjéct ôf tbnnage tax is regulated by section 4219 of the Reviséd 
Statutesi'' ÀmtiiigqthërthîiigSjît provides, (as amended by Açt Feb. 27, 
1S77, par. 140;:) "Uponevery- ves!sèV'hot of the United States, which 
shaU bè entefèd in one'districtfroai another district.haVing on board 
* * * miprcharidise taken in pnô* district to be delîvered in another 
district, duties shall be paid at the râtë of fifty cents per ton." As may 
be sfeen, this sëétion ohly &pj)liès tô véssels taking goods on board in one 
district to be 'çatriéd to another, &iïà therefore does not dohflict with eeC- 

: tion 4347, which allbws ^vessel belbh^rig to a'subject of a foreign pôwer 

t'o'catry s6 rriUchofitS cargo as may hàvé béen brought from a foreign 

port, and not Utilàdeh, frbm' pne district to another pf the United States. 

Section 2931 of the'Eevised Statutes provideg that the décision of the 

collector, as to the rate of tonnage tp be paid on the entry Pf a vessel, 

■ éhall' be ; final, 'ùhlèss ^^ èippeal îs tafcén to thé sécretàrjf of the treasury 
întbèïnàiîiher'pïpyiiiè'^,.^^^^^ also be final, unless suit 
is brpught;,^fi recoyéiiiS'^icb; duties. B'ôS nowby, section 3 of the act of 
Jwly;6, l?84i,!K23 St.; llS,) creatingtbe bureau ajid commissioner of 
navigation, ; ail questions, arising under: tonnage tax-iaws are referred to 
said commiésîPtier, and his décision déclared to be final. 

; ■ Seëtion 2779'pf the Èeyised Stàtùtes prbvides that any vessel bririging 
' lïierehdndisô into tne Ùnlte^ Stateifrpm a for^ji port, which is shown 
to.lje destined for oth^r districts thàn the onë in^'whiph, she first arrives, 
'ïna:y'^Aèeëd',%iih thë 'éa'tîie frbm disti^îét'tb di^rict',' à'nd the duties on 
'■étich/of'thè'niel'chàndigç bhly as shall 'bè Iknded in 'any di:dtrict sha,ll be 
"liaid^ithiii-^àctch'àistritet.'' ■■'- -■--' ^' ■ '^ ■.■ --■■;. ■ ...;') 
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Takitig tfeis legîdation as a whole, it appears to me that the duties 
paid at San Diego on the cernent destined to Portiand were improperly 
paid, and that the côllector should hâve required the payment of the du- 
ties thereon at this port, and that the vessel was not liable to the tonnage 
tax imposed on it. 

Still, as haa been said, the case is not one of a fine, penalty, or forfeit- 
nre inourred, but of an erroneous imposition of a tonnage tax. For this 
the statute gives the, party a remedy by an appeal to the treasury de- 
partment, on which the décision of the commisaioner of navigation ap- 
pears to be final. 

The demurrer is sustained, and the pétition dismissedè 



Maetindale V. Cadwaladeb. 
{Circuit Court, E. D. Pennsyl/oania. October 7, 1889.) 

CUSTOMS DtTTIBS— COÎISTBUCTION OP LaWS — CLASSIFICATION — CRACKER BOXBS. 

Thécostomary packages in which biscuit were imported Tyere tin boxes on whtch 
it was not unusual to employ more or less ornamentation. The testimony was that 
crackers in omamental boxes sold for more per poundthan those in plain. Htld 
that, if the omamental boxes enbanced the value, and increased the facilities for 
the sale bf the crackers contained Iherein, then they had a use independent of their 
employment ia the importation of meruhaodiae, and were dutiable at lUO per cent. 

Asmmpsit by Thomas Martindale against John Cadwalader, CoUector. 

This was a suit brought by the plaintiff to recover certain customs 
duties alleged to hâve been improperly exacted upon tin boxes in which 
crackers or biscuits were contained. The ajjpraiser returned them as 
unusual. coverings, designed for use otherwise than for the bonafide trans- 
portation ôf the goods into the United States, at 100 per cent, (section 7, 
Act March 8, 1883;) and the protest claimed that they were free as the 
usual andnecessary coverings for that class of merchandise. Upon the 
trial it was shown that tin was the material generally used for the cover- 
ings of such articles in transportation, but that the boxes in question, 
being highly omamented and embossed, were equal to about one-half of 
the value of the biscuits they contained, and after being eœptied of their 
contents were sometimes used for household purposes. 

Edward L.PerMns, foi ]}lamtiiï. 

J. R. Read, U. S. Dist. Atty., and W. Wilkins Carr,AsBt U. S. Dist. 
Atty., for défendant. 

Butler, J., (charging jury orally.') The plaintiff in -this cause im- 
ported a quantityof crackers into the United States cootained in boxes 
such as the one exhibited to you, and described by the witnesses. The 
customs officers believed thèse boxes to be subjtct to duty under a pro- 
vision of the seventh section of the aetof 1883,iftnd çonsequently^ levied 
a duty upon them such as the statutes provide for, and coUected this duty, 
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from thé plaîntiff, he payifig it under pïotèst, and appealing. He riow 
sëeks to recover by this- suit the duty so levied and collectéd. The sev- 
eiith éëctiôn of the statuts embracing the subject of this coritroversy, after 
repealing certain provisions of statutes then in force authorizing the im- 
position of duties upon boxes and coverings used in the transportation 
of merchandise, proceeds to say: "Hereafter none of the charges im- 
posed by said sections ot any other provisions of existing law shall be 
estimated in ascertairiing the value of goods to be imported, nor shall 
the value" (this is important) "of the usual and necessary sacks, crates, 
boxes, or covering of any kind be estimated as part of their value" (that 
is, of the merchandise) "in determining the amountof duties for which 
they are liable." Congress intended, by this provision, not to exempt 
any part of the merchandise, or any part of the importations that were 
ibr sale aa merchandise, from duty, but the coverings, the means simply 
whereby the merchandise was safely conveyed to this country. The 
preceding language would seem to make this plain, but to guard against 
possible misapprehension the statute further provides — 

"That if any paekagesi sacka, crates, boxes, or coverings of any kind shall 
be of any material or form designed to évade duties thereon, or designed for 
use ptherwise than in the bona fide transportation of gooda to the United- 
States, the same shall be subject to a duty of one hundred par cent." 

Nothing could be plainer than this. It was intended not to exempt 
any part of ttie merchandise, anything that could be dealt in as mer- 
chandise, bought and soid, from duty, but to exempt simply the cover- 
ings, the means of securing safety in transportation; and if a party in 
importing merchandise used a package or box or covering designed for 
some other use, as well as for the importation, and thus designed to évade 
the revenue laws of the United States, he should be subject to the high 
rate of duty on the box or covering provided for by this section. The 
évidence is that the larger proportion of this description of merchan- 
dise, crackers and biscuit, is brought hère in tin boxes. A tin cov- 
ering of some kind is said by the witnesses to be necessary, for the prés- 
ervation of the crackers Snd biscuit. They must be protected from the 
moisture of the sea atmosphère, and where they are brought in plain tin 
boxes, as is'most usual, thére is no question about the exemption from 
duty of the boxes. It isnot unusual to employ faney boxes, such aa 
v?ere used by the plaintiff. The question is whether thèse boxes wer6 
designed for any other use than that of importing the biscuits or crackers, 
— whether they were intended for any other use than covering and pro- 
tecting the merchandise during transportation. If they were not, then 
they were not liable to taxation. If they were intended for any ,other 
purpose, then they were liable to the tax which was imposed by the 
coïlector. Were they intended for any other purpose? The witnesses 
say that, beyond their use in selling, the crackers tontained in them, 
they hâve no use indepeudent of the transportation. But the question 
is whether or not they are of value and designed for a use in selling the; 
crackers thèmselves. The testimony of the witnesses is that "when the 
crackers are sold in thèse ornamental boxes they sell for two or three 
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cents perpoTihd more than when sold in the plain ones. If that îs so, 
is it not plain that thèse boxes hâve a use independent altogether of 
the protection of the crackers in their importation to this county? If 
they enhance the value of the crackers contained therein, and increase 
the facilities for selling, then that is a use independent of their employ- 
ment in the importation of the merchandise. It is for you to pass upon 
the évidence, and I say nothing that is binding, but I do not hesitate to 
say that, in the judgment of the court, if the évidence is believed, and 
there is no contradiction, it being ail from the plaintiff's witnesses and 
frôm the plàintiff himself, thèse boxes hâve a merchantable value out- 
side their use in traiipporting the crackers, and that value is obtained in 
selling them. 

The plàintiff requests the court to instruct the jury that if they find 
the boxes upon which the duties "were imposed in this case had no, 
other purpose or use than to enhance the salability vofthe godds con- . 
tained therein,;to find a verdict for the plàintiff, subject to the right pf 
the court to enter judgment for the défendant non obstante veredicto, if the 
court shall be of ppinion, as matter of law, that a package or covering 
dèsighed to increase the salability of the article therein contained, but . 
having no other cpmmerical use, is dutiable within section 7 of the act ; 
of congress, entitled "An act," etc., passed March 3, 1883. This point 
is refused. 

Verdict for défendant. 



WlNTEES ». CaDWALADEB. 
(Circuit Court, E. D. Pennsylvania. Ootober 8, 1889.) . 

1. CusTOMS Duties— Co:«STRrcTioii of Laws— Coverings or Meechandisb 

The tiurpose of section 7, Act March 3, 1883, (customs duties,) was to entltle !m- 
porters of merchandise to relief from payment of duty upon the genuine means et 
préservation of merchandise in courçe of transportatioD, hyremoving the duty upon 
the box, wrappings, or coverings that were usual and neoessary in inclosing, pro- 
tecting, and carrying the goods, and imposing a duty amounting to a penalty on 
packages which were intended for a subséquent use. 

a. Same— Classification— PiCTUKED Boxes— PekaIiTies. 

Cubical blocks, capabte of being arrangea in a séries of tiîotnres, were {mport«d 
in a box which also contained pictures from which the pictures into which the 
blocks were arrangea, were found and a similar picture on the top of the lid. Tes- 
timonjr was given that the picture was placed on the lid to save yami^hing it. 
Held, in the opinion of the court, as the picture alone is used, and it diSers in its 
. use in no wise from the use of the other pictures contained in the box, tUe importer 
is not liabl6 to the 100 per cent, penalty. 

Assumpdt by Anton Winters against John Cadwalader, Collecter. 

This was a suit brought by the plàintiff to recôver certain duties al- 
leged by him to bave been improperly exacted upon an importation of 
■cubic picture -blocks in boxes, upon the lids of which was pasted a pict- 
ure into which the contenta could be arranged. . The appraiser retumed 
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tl}flcn):à8 Beii% for iose other than the boricr fidé transportatlon of th«i 
gôodsi and asseissed the'dùty at 100 per cent. The other five pictures 
intowhichthe bldcks ooidd be arrangea wére npon separate shéets placed 
insideof the box, and the plaintifif testified that thereason why the sixth 
pietiire was pasted upon the lid of the box was merely to save the ex- 
pense of varnishing, and did not afFéct the price of the article, but that 
wheiï the contents were beiiig used as toys the lid of the box was also 
used. ,; The verdict was in favor of the plaintiff. 

Frank P. JPrichard, for plaintiff. 

J. R.'Meadi\J. S. Dist. Atty., and Tï'. WUMna Can, Asst. U.S. Dist. 
Atty., for défendant. 

BtrrtKR, J., (cftarjrinsfjurî/ôt'oIZy.) The court need not repeat the gênerai 
observations made in your présence in the preceding case. The défend-, 
aht, the goVernmént of the United States, for the purpose of getting be- 
fore you- its views of the law, has asked the court to charge you as fol- 
lôws: ' 

"(1) If you believe that the boxes in question in this suit, are of a material 
or fbrm diasisfhed for use otherwise than for the honaflde transportation of 
the goûds to thïl United Stàtès, your verdict should be for the défendant" 

That is true; 

"(2) If you believe from the évidence, and an inspection of thesample box, 
that there was a substantial, material, and valuable use which thèse boxes were 
designed to subserve, and wbich was otherwise than to préserve tlie blocks 
and carry them in security, then your verdict must be for the défendant." 

That is substantially the same thing, and is true. 

"(3) If you believe that the material, the form, and picture upon the lid of 
the box, was su substantially a part of the design of the box, as to uiaterially 
affeet its value and the value Of its contenti», and is so regarded both by the 
buyer and the seller, and is designed for that purpose, Ihen your verdict should 
be for tlie défendant." - 

That is true, also. 

"(4) Even if you believe that the box or Covering involved in this suit, is 
tlie usual and neceasary Covering of such goods, yet if you also believe that 
the material and lorm of the box was designed for use otherwise than for the 
bona j^rVe transportatlon of the goods, then your verdict should be for the de- 
fendant." 

That is but a répétition of the same thought contained in the points 
already read, and is aflBrmed. 

"(5) If you believe that thèse boxes or coverings are constructed upon a 
plan wliich fadlitates amt contemplâtes their use in connection with thelr con- 
tents, while aucli contents are being themselves used, then they are designed 
for a use other tlian lor transportatiun to the United States merely, and your 
verdict shoulil be for the défendant." 

. Tba,t is another form, pf stating the same thing. 

:''(6) K you believe that there is a use made of the boxes, discotinected 
from the transportatlon, then your verdict should be for the défendant." 
\ That is but a répétition of the same thing, and is true. 
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"(7) If there îs ause for which thèse boxesare àesïgned otherwlse than for 
transportation only, althgpgh the use for transportation was aiso designed. 
theo jour verdict should be for the défendant." 

Thât is the same thing slightly varied, simply in verbiage. 

"(8) Your verdict should be for the défendant. " 

The eighth point asks us to take the case frora the jury, and direct a 
verdict for the défendant, andthis we décline to do. The purpose of 
the eeventh section of the act of 1883 was to enlitle importera of mer- 
chandise to relief from payment of duty upon the means of préservation 
of the merchandise in course of transportation. It was to relieve theim 
from duty upon the box, wrappings, or coverings that are usual and 
nécessary in inclosing, protecting, and carrying the goods in course 
of transportation. Itwas intended for nothing more. It was not in- 
tended to relieve any part of the merchandise from taxation, but was in- 
tended to relieve this côvering from liàMlity to taxation. Wherever it 
is'made to appear that the coverîng, boxes, wrappers, or bags are not 
honestly intended simply for that use, but for an additional orother use, 
or where it is shown that they are designed — that is, that they are ap- 
plicable and intended, jndging by their construction and subséquent use 
-"for another additional use, then the law punishes the use of such 
wrapper or côvering or box by subjectîng it to a vèryhigh rate of duty, 
a duty amounting to a penalty, 100 per cent. This provision of the 
statute is entitled to a reasonable construction. It is not to be forced. 
Where it is shown with plaînness that the côvering is designed for an- 
other use than that of protecting the goodSj securing them in the course 
of transportation, the importer who uses such côvering is subjected to 
the penalty provided by this proviso to the seventh section. Unless 
that appears, the importer should not be subjected to the penalty. 

The question hère is whether or not, in this instance, it appears by 
the évidence that thèse boxes were designed for any other use than that 
of côvering and protecting the merchandise in the course of transporta- 
tion. The merchandise consisted of blocks and pictures. Was the bdx 
designed for any other purpose than côvering, protecting, and conveying 
them? The pictures especially needed protection. You see what they 
are. They are laid out in the form in which you see them. The blocks 
might possibly be huddled into a box of âny form, but the pictures re- 
quire better care. The testimony is that it is the universal custom to 
transport them in boxes of this kind; and it does not seem to be ques- 
tioned hère, and probably is not open to question, that if the boxes were 
plain, (and they are plaih except as respects thè lid,) if they did not 
hâve one of the pictures pasted upon the lid, thegovernment would baye 
no case. If that was so, the duty would be improperly exacted, and 
should bei returned. Thèse blocks are designed to form six distinct pict- 

, ures, and the pictures for which they are designed accompany the box; 
five of them are placed inside, andône On the lid, The testimony is 

,.that the picture placed upon the lid, being itselfvamished,. serves the 
pù^pôse of yài-nishing the lid, but that if the picture was not placed there 
'ihe lîd' i'ts'elf Woùld hâve to bé varnished, ao as to.make. it impervious to 
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the riïoisltii'ô of the sea atmosphère. The^efore the picturé îs pasted 
UJibn it. Is thère évidence that thesé boxes are used fora pùrposeother 
than that of protection and conveyance in transportation? It is not con- 
tended that any part of the box is used but the lid. Is the lid used? 
The picture is used; and it is on the lid. If it was not on the lid, it 
would be inside the box; the child would take it out, and place it on 
the lid, or onthe floor, a table, or anything else large enough to support 
it. Is it a justifiable conclusion that, because the manufacturer pastes 
a picture ori the lid instead of putting it inside, and ajlowing the child, 
when he opeps the box,, to place the picture on the lid, that the box, or 
. any part of it, is designed for any other purpose than of transportation? 
I do npt hesitateto say to you that in the judgnient of the court it is 
not. The question is one of fact, however, and is for you; but it seems 
to mp to beso plain that I am notonly justifled in saying this, but called 
upon to say it. It is the picture that is used; it is not the lid of the 
box, any more than thelid of the box would be used if it was merely 
-employed as a support fçjr the paper by. the child. Th« picture belongs 
in the set. If not pn the outside of the box, it would be inside. Of 
what importance is it whether it is attôched to the lid of the box, in so 
far as the use of the picture is concerned? The other pietures are used ; 
they are ail subject to ^e necessity of being placed upon a support. It 
is for you to say whether it would be just to conclude that this box, be- 
catt^e one of the picturesis pasted upon the surface, to avoid the neces- 
sity of yarnishing, is designed for other use than that of transporta- 
tion. In the judgment of the court it is bot, but the question is for you, 
and you will décide it, The provision of the statute is intended to pun- 
ish a party who uses çoverings for the double purpose of importation 
and a subséquent and other use, and must bave a reasonable construc- 
tion, not a forced one. It subjects importers to the payinent of a pen- 
alty, and unless it is clear they hâve violated the law they should not be 
thus punished. The case diflf'ers altogether in its aspects from the case 
previously decided. Martindale v. Cadwalader, anfe, 403. 

Verdict for plaintiflf. 



Feost et al. ». Rindskopf et al. 
(Circuit Court, E. D. New Tork. April Term, 1890.) 

L Tba.Bb-Maiik8— What will bb Protec!tbd^"Wa.rkbn Hosb Suppobtbb. " 

While the words "Warren Hose Supporter," when used alone, may not oon- 
stitute a valid trade-mark, yet when used in connection with a eut of a hose sup- 
porter engaged with a stocking, and placed, as labels, on boxes containing hose 
supporters, they are sufficiently arbitrary to fairly dénote the origin of the goods, 
and are entltled to protection as a trade-mark. 

a. Patents job Inventions— Expihation—Rights of Païénteb. 

:' Whilej af ter the expiration of a patent, aiïy one has the right to manufacture tho 
: article, and to designate it by the uame by whicb it has become known to the pub< 
lie, yet no one has the rigfht to rep resent in any manner tbat his goods are a.ctuaUy 
manufaotured by the patentée. 



ÏEOST e. HINDSKOPF. 409 

8. Trahe Marks— Infbingbmbnt. 

A trade-mark consisting of the words "Warren Hoge Supporter, " and a cnt of 
a hose supporter engagea *ith a stockiDg, is infringed by another in ail reapeots 
similair, exoept that the Word " Warranted " in substituted for "Warren. " 

In Equity. On hill for injunction. 
Gilbert M. Plympton, for orators. 
H. A. West, for défendants. 

Wheeleb, J. ThiS suit is bi-ought agaînst alleged îmitators of a 
trade-mark consisting of the words "Warren Hose Supporter," and août 
of a hose supporter engaged with a stocking, used by the orators, under 
the firm name of the Warren Hose Supporter Company, on labels on 
boxes of hose supporters in selling them, The orators hâve dealt in 
thèse goods in connection with patent No. 135,899, dated February 18, 
1873, and granted toElisha Foote for grain bandsand bag ties, and No. 
159,291, dated February 2, 1875, and granted to Andrew Warren, for 
stocking and skirt holders. The eut of the supporter in the orators' 
trade-mark représenta it as patented under the date of the Foote patent. 
Their goods hâve long been known as "Warren Hose Supporters." The 
défendants insist that this is not siich a trade-mark as to be the subject 
of exclusive use; that the use of the représentation of a patent is so de- 
ceptive as to preclude protection; and that they hâve the right to repre- 
sent their goods to be the Warren Hose Supporters, and hâve done no 
more. Perhaps, as argued for the défendants, the words "Warren Hose 
Supporter" alone would not constitute a valid tradô-màrk; but, in con- 
nection with the eut, they appear to be more than raerely descriptive, and 
suÊçiently arbitrary to dénote fairly the origin of the goods when used 
for that purpose. McLean v. Fleming^ 96 U. S. 245; Hostetter v. Adams, 

20 Blatchf. 326, 10 Fed. Rep. 838; Stocking Co. v. Mack, 21 Blatchf. 1, 
12 Fed. Rep. 707. 

That when the défendants make' what are known as "Warren Hose 
Supporters" they hâve the right to designate them as such seems to be 
clear. Fairhanks v. Jacohus, 14 Blatchf; 337 ; Semng-Mach. Co. v, FVame, 

21 Blatchf. 431, 17 Fed. Rep. 623. But this does not include the right 
to represeht in any manner that their goods came from others. This is 
shdwn by tbè reasoning of thèse cases, and by others on the same sub- 
ject. ' Singer Manùf g Co. v. Jùne Manuf'g Co., 41 Fed. Rep. 208; Sam* 
V. Bmt, Id. 214. The défendants use the word "Warranted" in place of 
"Warren," with the eut bï a hose supporter engaged with a stocking, 
similar to that of the orators' label. They suggest that they use that 
Word to indicate that they hâve the right to sell thèse hose supporters. 
SUch use of the word is hardly necessary for that purpose; and the want 
ôf a better excuse leaves room for an inference that it is used for its 
aimilarity to the corresponding word in the orators' libel, and the dé- 
fendants hâve so' placed mimbers and words, indicating sizes and quan- 
tity, in similarity to those on the orators' labels, as to lead in the direc- 
tion of the cbnclusi'on that methodical imitation of those labels was in- 
tèndedw 'Manufaciwring Go. v. Ludding, 23 Blatchf; -46, 22 Fedv Rep. 



4J0î. TEDE^ifJj EEPORTEE, vol. 42. 

823. This,amounts to more than showing forth what the wares are. - 
Ituppeara té be an ihtéîi^îoïial settingottHe orators' mark'to thé défend- 
ants' waresto make them pass for the orators' wares. The Poote patent 
did not expire till lately, since this suit was begun. A part of the 
Warren Hose Supporter may hâve been anéw use of the device covered 
by it. The supporter is not so clearly.outside of it as tô make the réf- 
érence to it a fraud. As the case stands,. and is now considered, the 
orators seem to be entitled to a decree making the preliminary injunction 
heretolbre^gtanted permanent, and to an account of profits. Let a de- 
cree ip^king the temporary irgunction permanent, and for an account of 
prqfite, with costi,! be entered. 



PiBEL V. Smith et al. 

''■ 1 '■■" t '■■■■■ ■ . " ; , 

I (OircMit Court, JB. D. JJTeio rorfc April Term, 1890.) 

li Ti.'izvn:» tpR Invustions— Design Patent— What Constittjtbs iTsmasaimstn. 

tjndér24tr. S. Bt at Large,a 105, wMoh givès tlio ownôrof a design patent an 

adtioffi for tlie sale as vfeU ti,s the manuf aotura of eooâs to whioh the design shaU 

. - hâve beeo applied without hls Ucense, the owner is entitled to reoover, on showing 

an unlicehsed sale of goods'after bis patent went into effeot, though they may hâve 

been manùfactured beiore tbat time^ and though the manufacturer may hâve beeu 

. ighqçant pf the existence îpf the patent. 

8. SAMB-;-bAMAaB8 VOB iKFBINâBMBNT. 

The stùtute' f ntther provldine that any oné who violâtes any of ita provisions 
Bball.be fiable to the owner 6f tue patent "in the amountpf $350, "and fortheez- 
. cessof. profit above that amount, and that "the fuU amount pf such liability " may 
be rècoVprëd by an actioii at \svl or on bill to restrain the inlringement,' the owner 
may recover the $ââO, though.be shows no measure of profits due to the design 
, alone. 

In Equity. On bill for injunction. , 
FïHiam A. OZcoit, for, complainant, 
ieacitt-dfc SeitA, for défendants. 

: Wheeljîb, J» This suit is brought nppn design patent No. 18,293, 
dated May J^ 1888,. issued to the orator for a window-guard. The de- 
fendants admit that lyipdoTy-guards of this design were ordered of them 
in March, 1888, and d^ivered by ttiepi in july, 1888, but deny that 
they knew of Ihç patent before the delivery, an^.stich knowledge is not 
shown.;; A Stetyte proyides that for any; person other than the owner of 
a patent for a d®ign, without Kçense,;to apply the design, or any color- 
able imitation thereo', "tWany article of manufacture for the purpose of 
sale; or to.seïl or expose for sale any article of manufacture to whioh 
such desîgaoF colfrable imitation shally without the liçense of the owner, 
hâve been; applied j knoiiïing that the ^ame has been so applied," shaU, 
during the te^rmof the, patent, be unlawful; and tha^ any person vio- 
lating thèse provisioiis, or either of them, "shall be liable in the amount 
of two; b$i«ire4; îaind fifty. dollars," and for the exç;^ pf profit above 
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that amount, "the full amount of such liability" to be recovered "by 
action at law, .or upoHja.bill in equity for an injunction to restrain such 
infringement." 24 St. 1887, c. 105. Whether tbe défendants applied 
the design to the guards before or net till after Mày 1, 1888, is not 
shown; and, as argued in their behaJf, they may npt baye so applied it 
within the term of thè çpàtent, which began on that day, and cannot 
;bé held liable under this statute for that. But the sale of the guards 
\n>aâ completed when they were delivered, which was in July, 1888, 
and clearly within the term of the patent. They knew that the design 
had been applied to the guards which they so sold, for théy applied it; 
and they knew it was so applied without license, for they had no license, 
and must bave known that. That they did not know of the patent is 
urged againat liability on account of the sale; but the statute does not 
ipclude knowledge of the patent among the ihings necessary to create 
this liability. It only requires that the design shall bave been applied 
without license, and a sale, "knowing that it bas been so applied." 
The défendants, unwittingly perhaps, appearto bave brought themselves 
clearly within this branch of the statute. 

The orator bas shown no measure of profits due to the design aloné, 
and asks for no profits beyond the $250 given by the statute. Counsel 
for ithe défendants argues that this is a penalty, or forfeiture, which can- 
not be recovered in this form. That the profits conld be recovered in 
this form, without the statute, is not questioned. The statute seems to 
give this amount as a measure of profits in cases where a less amount 
only can be proved, and not as a penalty above the actual profits. The 
profits as such, whether fixed in amount by statute or by finding, would 
be recoverable in the same manner in either case. Neumian v. Waite, 43 
Vt. 587; Waite v. Dowley, 94 U. S. 627. The statute itself removes ail 
doubt about this by expressly providing for the recovery of the full 
amount of the liability upon a bill in equity for an injunction to re- 
strain the infringement. This is such a bill. The statute seems to be 
intended to carry out the idea that tbe amount of tbe liability is merely 
a fixed measure of profits which may be decreed in equity as an inci- 
dent to the jurisdiction for relief by injonction in tbe same behalf. Root 
V. Railway Co., 105 U. S. 189. As the orator claims no profits beyond 
the $250 given by tbe law, there is no question about the amount, and 
no occasion to send the case to a master. A decree for the orator for 
that amount of profits as an incident to a decree for an injunction ap- 
pears to be required by that statute, as the case stands. 

Cîounsel for tbe défendants further insists that the cross-examination 
of the orator shows an abandonment of the substantial part of this design 
to the puWic; and be asks leave to amend the answer, and make this dé- 
fense, if that évidence will bear it out. But this testimony shows rather 
a préférence of one style of guards of this design to another than any pur- 
pose to abandon the design itself. It would fall far short of making out 
this défense if set up. Let a decree be entered for an injunction, and 
$250 profite, with çosts. 
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KooT V. Sioux City Cable Ry. Co. d oî. 

(Circuit Court, ir. D. lowa. June 2, 1890.) 

Patbsts POE Intentions— CoMBiNATioN— Former Patbnt. 

A second patent, which involves the same éléments as are combined in a former 
patent to tbe same person, with such modifications and changes only as the use ot 
the origipal f orm would suggest to any skUled mechanic, and as require no invent- 
ive skiU,is void. 

In Equity. Bill to restrain infringement of letters patent. 
CobumA Thacher, for compiàinant. 
, C, L. WrigM&a.û. Offidd<i; Towle, for défendants. 

Shibas, J. On the lOth of February, 1880, there were issued to 
William Éppelsheimer. letters patent No. 224,284, for "certain new and 
nsefïil improvenients in;the construction of wire cable railroads." By 
assignment,. the présent complainant is now the owher of this patent, 
and brings the présent bill against the défendant company on the ground 
that it is infringing thé second claim of the patent, which is as foUows: 
"The combination of the standards, A, with the bars, E, E, of the form 
hereip shown, and knee-braces, F, F, as a means of supporting and Con- 
necting tog^ther the railstringers, H, H." The défenses relied onarefour- 
fold: That the second 'claim of the patent is void, in view of the condi- 
tion of the ftrt; that it is void for want of inventive novelty; that the 
patentée dedicated and abandoned the invention to the public by exhib- 
iting the..eame,,but not claimihg it, in certain English patents procured 
by hina bèfore the date of the American patent; that the défendant doés 
notinfiringe. An examination of the various patents antedating that 
sued on shows that at the date of ita issuance many devices were in use 
0? had been described for the accomplishment of the object sought in the 
pombinatipn described in the second claim of patent No. 224,284. In 
a patent issued to the same patentées under date of Jùly 31, 1877, and 
Dumbered 193)757, is found, it seems to me, every élément présent ià 
the combination described in daim 2 of the patent sued on iû the prés- 
ent rcase, unless it maybe the knee-braces, F, F. It is entirely clear 
that the devicesdescribed in No. 193,757 are intended to Serve the same 
purpoge as the combination found in the patent sued on, and the changes 
in the shape are: only such as would naturally be expected to be devel- 
oped from the use thereofin practice. If patent No. 193,767 had been 
issued tp a person other than Eppelsheimer, 1 do not see any escape 
from the conclusion that claim 2 of the patent sued on would hâve to be 
held an infringement of the prior patent, and thereforé void. With 
slight modifications and changes, not involviftg any inventive skill, it 
repeata the same devices shown in the patent No. 193,757, and for the 
same purposes, It eannot be permitted to an inventer to secure a sec- 
ond and later patent upon a former invention by making such improve- 
ments thereon as the use of the original form would suggest to any skilled 
mechanic, and which did not require the exercise of invention. Such 
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second patent must, under such cîrcumstances, be held voîd, or other- 
wise a pa;téiitée conld prolong his monopoly indéfini tely, and it is net 
necessary to cite authorities in support of this proposition. The patent 
Bued on bëiiig void for the reàson stated, the bill of complainant based 
thereon is dismissed, at bis costs. 



The John G. Stevbns. 

The R. s. Caetee. 

LocD e{ d. V. The J. G. Stevens and The R. S. Cabteb. 

(Circuit Court, E. D. New York. November 29, 1889.) 

Habitimb Libns— Damages bt Collision — Prioritt. 

On intervention by material-men in libel against vessels for damages f rom collis- 
ion, the objection, tbat tbe préférence given maritime liens créated by collision ovér 
■ prior liens for repairs and supplies oaght not to apply because the collision was 
caused partly by the fault of the vessel injured, and that such vessel should not 
be allowed to profit by its wrong to the détriment of innocent material-men, oan- 
not be considered, where the only évidence that the injured vessel was at fault is 
the record of a judgment in another suit declaring her at fault, which is set up in 
an aiiew&t by intervenors, motion to file wMch bas been denied. 

In Admiralty. For former report, see 38 Fed. Rep. 515, 40 Fed, 
Kep. 331. 

George A. Black, for libelants. 
Mark Ash, for intervenors. 

BlatcAfoéd, circuit Justice. The opinion delivered by me în thîs case 
on thé 3ïst1)t'pctober, 1889, (40 Fed. Rep. 331,) did not allude to one 
question râisied iii ît, although the point was not overlooked. It has 
now been presented again by briefs on both sides. 

It is insisted on behalf bf the material-men that the rule that liens 
for damagèé are superiorto liens for repairs and supplies should bemod- 
ified in this particular case, on the ground that thé collision for which 
the libelants are seeking damages was caused partly by the fault bf the 
schooner Flint, owned by the libelants; that a wrong-doer suffering 
damage by a collision stands in a différent position from an innocent 
party who sùffers such damage; that the fault of the wrong-doer de- 
stroyed the sêcùrity which the material-men had; and that the wrong- 
doer ought not to profit by his own wrong, to the détriment of the 
innocent material-men, who were not in •pari delicto with him. 

It is furthër urged that, if the material-men tbok the risk of the nég- 
ligence of iheowners of the tUg, the owners of the Flint also tookthe risk 
of the hégiigenûe of those who wére in charge of her; that, in that aspect, 
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thé maietîal-ineàânâ'fttie pwnersof the Élînt stand on an ipqQal footing, 
and the OQatérîal-mén'sïipuW be preferred and be prior in rîght, because 
they were prior in tiiiieilhat, as to the cargo on board pf the Flint, the 
owner bf Êucii' cargsà ôolild not hâve recovered if the Flint had been 
whoUy in fault, and that he ought to recover only a part of the dam- 
age to the cargo, if the Flint were partly in fault, the cargo being in 
either case free from faull; that the material-men were also free from fault; 
and that, in any event the owner of the cargo stands in the same re- 
lation as, and in no better position than, the material-men. 

There are two conclusive answers to the prbpriety of the application 
of the views above suggested to the présent case, even if they would be 
Sound in any case. By the. final decree of the district court, there was 
awarded to the libelants, for the damages sustained by the Flint, 
$5,537.85, and for the damages sustained by the cargo darried by her, 
$9,778.67. The interlocutory decree against the Carter was entered by de- 
fault, and on a consent that her answer to the libel be stricken out, and 
that the libelants recover for the damages caused by the collision. The 
record does not show that any division of damages waa made in this 
case by the district court, nor is therè any compétent évidence to show 
that any such division pf damages has been made by any court, or that 
this court, pr any court, haS held that the Flint waa in ikult in the col- 
lision. 

It appeaisby the record that in Aprîl, 1889, the three intervenors who 
claimed to recover for repairs and supplies made a motion in the dis- 
trict court for leave to, filç a joint answer to the libel. In that pro- 
posed answer it was sel fdrth that, bèfore the commencement of this suit, 
the libelants had brought a suit for the same cause of action in the dis- 
trict court of the United States for the southern district of New York, 
against the two tugs and the bark Doris EckhofT; that in that suit the 
bark was duly attached, and her clainaants appeared and answered; that 
the tugs were not attached in that suit, but their owners were made 
parties to it iri personam, and appeared and answered; that that suit 
Was heard upon pleadings and proofs, and the district court for the 
southern district of New York made a decree in it, in October, 1887, 
adjudging that the Flint had been guilty of fault causing the collis- 
ion, and that by reasori thereof the libelants could recover ohly half 
of their damages; that such adjudication was binding upon the libelants 
in the présent suit; and that, for that reason, they sbould be postponed, 
in the payment of any damages whiçh they might recover against the 
proceeds of the sale of fhe tugs, to the claims of the intervenors. The 
prayer of the proposéd answer was that the intervenors might be 
awarded such préférence. The opinion of Judge Beown, in the dis- 
trict court for the southern district of New York, holding that the libel- 
ants were entitled to rçcover' one-half of their damages against the bark 
and the owners of the tWo tugs, is reported. as the case of 27»e Doris 
Eckhoff, 32 Fed. Eep. 565. But it appears by the record in this case 
that the motion for leàve to file such proposéd answer was denied by 
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the district court, on the ground that the facts set forth in ît, if taken 
to be true, were not sufBcient in law to give a préférence to the claims 
of the intervenors over the claim of the libelants. There is no évi- 
dence in the record that the Flint was in fault. The allégation, in the 
proposed answer, of her fault cannot be taken as true, because the an- 
swer was not allowed to be filed, and therefore its allégations cannot be 
taken to hâve been admitted to be true. The record of the case in the 
Southern district of New York is not made part of the record in this 
case. The décision in the case in the southern district of New York ap- 
pears to hâve been made in October, 1887, and the interlocutory decree 
before referred to, adjudgingthat the answer tothe libel be stricken out, 
and that the libelants recover for the damages caused by the collision, 
was entered on consent, in October, 1888. As neither the district court 
nor this court has passed upon the question of the fault of the Flint, 
and the décision of the district court for the southern district of New 
York is not presented in such a way as to operate asjres adjudicata, the 
point raised by the intervenors is not open for considération. 

Another answer is this: A division of damages would not leave any-; 
thing for thç intervenors. It does not appear by the record exactly what 
is the amount in the registry of the court to be distributed. The state- 
ment ùq the final decree of the district court is that the aniount due to 
the libelants exceeds the amount in the registry. It ia stated in the 
brief of the counsel for the libelants that that amount is only about 
$2 ,000. This is less than one-half of the dan^ages sustained by the owners 
of the Flint, and aiso less than one-half of the damages sufïered by the 
owners of the cargo which she carried. It is unnecessary, therefore, to 
consider on its merits the question raised. 

The intervenors ask that, if the point above made by them is not sus- 
tained, no costs of appeal be allowed againstthem, as the question was 
an entirely new one in this court, and the appeal was taken to settle a 
conflict between courts having co-ordinate jurisdiction. But I see no 
suflScient ground for not awarding costs. 

A decree will be entered, awarding priority to tha libelants in respect 
of their daim for damages, with costs against the intervenors, person- 
aUy. 
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The Italia.* 

The Gellert. 

Hambueg- American Packet Co. v. The Italu. 
{District Court, E. D. New York. June 2, 1890.) 

SAIVAOE — COMPENSATION'-TOWINO SHIP KflTH BROKBN ShAPT. 

. Where tbe steam-Bhip I. beoame disabled at sea by tbe breaking of her tunnel shaf t, 
and in suoh condition was towed for 750 miles, to tbe port of New York, by the 
8tean»-8hip G., both vessels being of laree value, and baviug valuable cargoes and 
niany passengeVs on board, it was held tbat tbe Qt. sbould recover 125,000 as salvaga 
a^ard for her sertïdes: 

In Admiralty. Action to recover salvage. 

The steam-ship Italia, bound from Hamburg to New York, broke her 
tunnel shaft while labôring in a heavy sea. The shaft was temporarily 
rêpaired, and the vessel continued slowly on her course at a speed of 
about three knots per hour. The weather at this time Was favorable. 
The Italia's sails were of no praetical use, and her shaft was liable to 
break again at any time, especially if the weather should become bad. 
She ran 234 miles in this -condition, when she was overtaken by the 
steam-ship Gellert, also bound from Hamburg to New York. She was 
then àbout 750 miles from New York, and 320 miles from Halifax. In 
response to her distress signais, the Gellert came to her assistance, made 
fiast to her by hawSers, and towed her to the port of New York; the 
service occupying about four days. The weather during the towing 
Was at times stormy, ând after the arrivai of the vessels at New York 
the path over which they had come was swept by a succession of gales. 
Thelta;lia was at no time completely disabled, but lised her own steam- 
power and sails during the whole of the towage. Her value, with her 
cargo and freight, was $473,421.88. She was carrying 220 passehgers. 
The; Gellert was Worth $400,000, and she had on board at the time of 
the service 461 passengeré. 

Wheder, Cortis & Godkin, for li bêlant. 

Wing, Shoudy & Putnam, for claimant. 

Benedict, J. I am of the opinion that the facts presented show the 
rendition of an important salvage service to a vessel of large value, by 
which she was relieved from a position of péril. Upon the évidence, I 
am of the opinion that $25,000 is a proper salvage reward for the serv- 
ices rendered. The salvage award is therefore fixed at that sum. 

iReported by Edward G. Benedict, Esq., of the New York bar. 
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United States v. Nobsoh. 

(Circuit Court, E. D, MissaWrU E. D. Jnne 12, 1890.) 

1. FEDEBAt Courts— Jubisdiotion—Canobung Decbbe oïNatoeauzation. 

The United States oan aue in a fédéral court for the cancellation of a certificate 
or decree of naturalization, which bas beeij obtained by fraud in a state court. 

2. Same— Fratjd — Pleading. 

A MU by the United States in the fédéral court, to oanoel the decree of naturali- 
zation «î a stàte court, which merely allèges that défendant was admitted to be- 
coniè a citizen on his own application, without the examination of witnesses, and 
■withûtil inquiry by the court a» to his qualifications; that défendant knew the 
tacts stated' in thé decree weref aise: and that the decree was obtained bj^ fraud 
practiced on the court, — is demurrable, though it shows the decree to hâve been 
erroneous, since défendant wbuld not be guilty of fraud merely because hé applied 
for naturalization, knowing that he was not entitled to it. Facts must be shown 
by thé bÛl from which the court may judge wbether the decree was fraudulently 
obtained, and thé court impoàëd upon. 

In Equîty. 

Geo. D. Reynolds, U. S. Dist. Atty. 

WUliam 0. MarahaUi for défendant. 

Thayee, J. The right of the United States to sue for the cancellation 
of a ceftiflcate of decree of naturalization that has been obtained by fraud 
is probably co-extensive with the right now accorded the United States 
to sue for the cancellation of patents that hâve been fraudulently pro-- 
cured; U. S. v. Tdephone Co., 128 U. S. 315, 9 Sup. Gt. Rep. 90. As 
no controversy has arisen on this point, I shall assume that the attorney 
gênerai hâd the right to file the présent bill, even in the absence of any 
çxpress législative enactment authorizing sueh a proceeding. It is con- 
tended, however, that the fédéral courts hâve no powerto nuUify decrees 
of naturalization granted by state courts, although they were obtained by 
fraud; andj as this contention présents a question that is fundam entai in 
ail suits of this character, it will be first considered. I do not nnder- 
stand the claim to be that a decree of naturalization stands upon any dif- 
férent footing than judgments and decrees rendered in other judicial 
proceedings. It seems to be conceded, and I entertain no doubt, that 
fraud, when practiced upon a court in the trial of an application fof nat- 
uralization, will vitiate an order admitting the applicant to citizenship. 
and that any court before whom such proceedings take place may, on the 
ground of fraud, mistake, or irregularity, vacate its own orders or de- 
crees in that behalf made, provided such court isone havingan inhérent 
power to correct or annul its judgments or decrees, by pétition, bill of 
review, or other similar and équivalent method of procédure. The ques- 
tion chiefly mooted, concerns the right of the fédéral courts to annul the 
judgments of state courts, or, what amounts to the same thing, to enjoin 
a person from exercising a right secured to him by the final judgment, 
order, or decree of a state court, made in a case over which it has juris- 
diction. Fortunately there are what seem to me to be controlling ad- 
judications on this question. In the case of Gainas v. Bhiefatea, 92 U. S. 
10, it was held that the United States circuit court had jurisdictioii of an 
v.42F.no.8— 27 
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original bill to annul a will as a muniment of title, and to reslrain the 
enforcement of a decree.crf",» .gtat® court ivherebythe will had been es- 
tablished, upon the ground that such decree was obtained by false and 
insuflBcient testitocJny.' Thiâ décision proèéeded upon tbè ground that, 
as the suit, was essenlially a proceeding iij equity to impeach a decree on 
the grOimd of fraud, and as the courts of the state could entertain such 
a bill,' siniilar authbiity was '^esled in the fédéral courts, although the 
decree» to be affected by the proceeding was a decree of a state court. In 
the subséquent case of Barrouo v. Hunton, 99 U. S. 82, if was also held 
that an originalbill in equity, brought to set aside a decree on the ground 
of fraud, in^y bè maintàined in the courts of the United States, though 
thejudgment assailed is that of a state tribunal. It was fùrther held, 
however, in that case, that an attack tipon a judgment of a state court 
cannot bé entertained by a fédéral court, JHrhere the proceeding is merély 
tantamount to a motion to set a judgment aside for irregularity, or to a 
writ of error, or to a pétition or bill of review. Proceedings of the lat- 
ter character, as a matter of course, are only maintainable in the court 
where the record remains. Proceedings to nuUify judgrheiits of state 
courts, or to enjoin parties from asserting any rights thereunder, bave 
also' béfen entertained by severâl circuit .courts of the United States. 
Thus in .imor^ V. Amory,. 12 Amer. LawReg. N. S. 685, Judge Dkum- 
MOND, isitting in the Circuit court for the i district of Wisconsin, enter- 
tained a; bill to enjoin parties from asserting any rights under a decree of 
divorce granted in the state of New York, the bill showing that the de- 
cree had been fraudulently obtained in the state court. See, also, dé- 
cisions ito the same éffeot in Sriiith v. Schwed, 9 .Fed. Rep. 483, and 
Sahlgarâ'vr. Kennedy, IMcGmxy 1,291, 2 Fed. Rep. 295. li) view of 
thèse authôrities, I conclude thàt it is no objection to an original bill 
filed in ra fédéral court tO enjoin a party from asserting rights under a 
judgment or decree, on the ground of ïraud practiced in proouring it, 
that the judgment or decreein question was renderedby a state court. 
It foUows, of course, thaitrit le no objection to thia proceeding that the 
otder of naturalization !was entered in the St. Louis court of criminal 
correction t instead of a court Of the United States. On the contrary, the 
fact that that court bas ao iôquity jurisdiotion, no power to entertain a 
bjllof review, and probpibly; no power tosèt aside an order of naturali- 
zation on motion, rather strèngthens the right of the government to sue 
in this courtj if in point of fact the fraud complained ofis of that char- 
acter that will otrdinarily.suffioe toinvalidate a judgment.: 
•' This' leads to the, second important inquiry involved in the case, 
whetber the watters aveïred in the bill axe sufificient to sustain it, treat- 
ing ii as aOiOriginal proeeeding to impeadh a judgment on the ground 
of fraud, ■ The gist of the OGOuplaint seems to be that an alien, not at the 
time entiitled to naturali^atiloa under any provision of tha laws: of the ; 
United Stlates, was nevertheless admitted'on his own application to ber > 
corne a dtiaen, by a court having jurisdiction of naturalization proceed- 
ipgs, îfritl^Qut the examination ofany witnesses in support of the appli- 
cstion,j^l}d Without any Jnqwy whatever by the court before whom thei 
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proceeding took plac^ as tô thé qualifications of the applîcant for çitizeh- 
ship. Aff the biïl avers thâttio witnesses were eixamined, and nb testi- 
mony wks bffered or hrard, it affirmatiiï^ely appeàrs that the decree of 
naturalization- was not obtained by means of false or perjqred testimony 
given in the course of the hearing, eveh if proof oî thàt kind, without 
évidence of other fraudulent acts, would be suflBcient to àiinul the ordei 
of naturalization, on an original bill filed for that purpose. It is true 
that the bill charges in oné paràgraph that" défendant knew that the ré- 
citals contained in the decree of naturalization to him granted were false, 
and that the decree had been procured by" imposition and fraud prac- 
ticed on the court." It is also true that the bill in another paràgraph 
charges that défendant procured the decree in question, "contriving and 
conniving to work a fraud upon * * * the court," and that he 
accepted the decree knowing that "the court had been imposed upon," 
and had granted the decree "through mistake of the true facts," etc. But 
thèse averments do not aid the bill in any inaterial respect, because in 
no place is the défendant, or ahy one acting in his behalf, accused of any 
fraudulent acts or conduct calculated to impose upon or deceive the court 
before yhom the proceeding was pendihg. It will not do, in a bill of 
this character, to show merely that the judgment assailed is erroneous, 
and ought not to bave been entered; neither will it sufiBce to charge gen- 
erally that it was fraudulently procured, or that the court was imposed 
upon. A state of facts must be discloêed by the bill from which the 
court can see that the conclusions stated by the pleader, to the efifect 
that the judgment was fraudulently procured, etc., are properly drawn. 
It is apparent, I think, from the whole scope and ténor of the com- 
plaint, that it was drawn upon the theory that the défendant was guilty 
of a fraud in presenting himsèlf before the court as a candidate for nat- 
uralization, knowing, as he is alleged to bave known, that he was not 
then entitled, under any provisions of the laws of the United States, to 
become a citizen. If the bill discloses any fraud committed by the de- 
fendant, it is a fraud of that description, and none other. But as I hâve 
recently had occasion to rule, in the course of the trial of indictments 
for naturalization frauds in the district court, a person does not commit 
a fraud, in a légal sensé, by merely applying to a court of justice for 
relief, or for the grant of some privilège, even though the applicant be- 
lieves that under the law, rightly administered, he is not entitled to the 
relief sought or to the privilège claimed. Whatever a person's own 
opinion may be touching his right to relief in a given case, he is entitled 
to take the judgment of a court having jurisdiction to hear and détermine 
the cause, and in so doing he commits no fraud. A litigant in such case 
only crosses the Une dividing légal frauds from conduct that is merely 
reprehensible from a moral stand-point, when he resorts to false testi- 
mony, or to some trick or artifice, with a view of deceiving the' court, 
and thereby obtaining a judgment to which he is not entitled. The 
présent bill neither shows that the decree sought tO be avoided was pro- 
cured by false testimony given on behalf of the applicant on the hearing 
of the application for naturalization, or by means of any other fraudu- 
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lent deviçe. It shows, indeed, that the decree was and is erronèons, and 
that it was likewise irregular, in that there was no such judicial inquiry 
ihto the case as the act of congress contemplâtes shall be had in such 
cases j but thèse are defects in the decree which can neither be remedied 
by a bill of this character, nor bythis court. The demurrer is accord- 
ingly sustained. 



ïlOBABACK V. PeNNSYLVANIA Co. 

' Hebman v. Same. 

•''.•' (Ci/rouit Court, D. Connecttcut. May 16, 1890.) 

Kvuovéjé OF Causes— PEBJUDiOE^jTniisDiOanoNAi, Amount. 

Aet Cong. March 8, 1887, (84 U. S. St. 658,) amendiiisr Act Cong. Maroh 8, 1873, pro- 
vldès, in section 1, that circuit courts of the United States sliall hâve original oog- 
nizf^oce, concurrent with the statë courts, of ail civil suits in cert^n cases, among 
whici are suits betvveeh citizens of àiftèrent states, when tl^e matter in dispute ex- 
èeéd^ $2,000. Sectioa-S provides that aûy suit of which the circuit courts are given 
original jurisdiction by the preoeding section may be retnoved by défendant f rom 
the State to the circuit court; and further déclares: "And where a suit is now 
pending, or may be héreafter brought, in any state court, in which there is a con- 
troyersy between" citizens of différent states, défendant, being a non-resident, may 
remove the suit to the circuit court of the United States, at any tlme before trial, 
•^Whenit shall be made to appear to said circuit court that, from préjudice or local 
inflgçnce, he will not bejable to obtain justice in such state court. " Meld, that the 
préjti^ice aiid local ifaflùence clause in section 2 is to be read in connection with sec- 
ticb Ij ànd does not giv'e the circuit court jurisdiction pn suchgrounds unlesa the 
amount in dispute exceeds $2,000. .' i .: 

Motion to Remand Cause from the circuit court of the United States 
to the state court. 

Act pong. March 3, 1887, X24 lî.S. St. 552,) amending Act Cong, 
Marçfj 3,jl875, provides, in section 1, thafcirçuit courts of theUnited 
States shall hâve origii^al CQgnizançe, concurrent with the courts of the 
se veral states, of ail suits.of a civil riature at common law or in equity, 
where^.jthe matter in dispute exceeds, exclusive of interest and costs, the 
sun^, or value of $2,000, and arising under the constitution or làws of the 
lTnite(l States, * * * ^ or in which there shall be a controversy between 
citizens qfdiÔerent states, in which the matter in dispute exceeds, exclusive 
orintef^st and costs, the sum or vplue aforesaid. * * *" The sec- 
ond section ; pro vides that "any suit pf a civil nature, at law or in equity, 
arising ,ï^nder the constitution or laws of the United States, * * * 
of whiçli tl^e circuit courts of the Upited States are given original juris- 
diction by the preceding section, which may now be pending, or which 
xaay herea^ter be brough^, in any, state court, may be removed by the 
defend^jît oi" défendants thereiu to the circuit court of the United States 
for the p;^q|)er district. , * * * And where a suit is now pending, or 
may ht! héreafter brought, in any state court, in which there is a con- 
trover^y^petween a citizen of the state in which the suit is brought and 
a ciil^i&^n, pf anotherstate, any défendant, being a citizen of another state» 
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may Temove stich suît to the circuit court of the United States for the 
proper district, at any timebefore the trial thereof, wlien it shall be 
made to appear to said circuit court that from préjudice or local influ- 
ence he will not be able to obtain justice in such state court. * * *" 

L. E. Stanton,.ioT plaintifif. 

Daniel Davenport and William N. G'Hara, for défendant. 

WallacE, J. The question in thèse cases is whether, under the local 
préjudice clause of the act of March 3, 1887, the matter in dispute must 
exceed in amount the sum of $2,000 to entitle the défendant to remove 
the suit from a state court. This question bas been considered in sev^ 
eral of the circuits, with adiversity of opinion as to the true construc- 
tion of the clause. My own views accord with those expressed by Mr. 
Justice Harlan in Malcmev. Eailroad Co., 35 Fed. Rep. 625, and it is 
unnecessary to reiterate his reasons for the conclusion reaehed. I thihk 
it was thé intention of congress to place the right ofremoval for local 
préjudice upon the jurisdictiona] basis of ail other removable controVer- 
sies, discriminating in iàvor of the défendant only as to the time of mak- 
ingithe application, and permitting a single défendant to remove. The 
motion to remand is granted. 



WiLSON V. Union Sav. Ass'n et al. 
(Circuit Court, E. D. Missouri, E. D. March 10, 1890.) 

1. Railtîoai) An) Bonds — Delivbbt — Non-Perpokmancb of Conbitions. 

ToWsship bonds issued in aid of a railroad Company were, with the assent of 
the Company, deposlted by the tovvnship trustée in a bank, and a i^oeipt taken 
bîndlng tihe bank to surrender them upon the joint order of the trustée and a con- 
traotor to whom they were to be paid ïor construction work. It was agreed be- 
tween the trustée and the contraotor that the bonds were not to be delivered to the 
latter tiH he had paid ail debts for labar and supplies on the work in the township. 
Thèse payments the contraotor failed to make. Held, on a bill by his assignée to 
oompel the delïvery of the bonds, that the assigner had failed to comply with the 
conditions précèdent on which he was to reçoive them, and that the assigpee had 
no title. 

2. SaME— LbQALITT of ISSUB — CiNCEI,I,A.TION. 

The bonds were in exoess of the amount which the township was authorized to 
issue, and were obtained from the state treasurer on a f aise certiBcate by the town- 
ship trustée that the conditions on which they were issued had been coiilplied with. 
The railway Company was oognizant of the f raud, and receipted to the treasurer 
for the bonds, but never had actual possession of them, though it assented to their 
delïvery to the contracter by the township trustée in payment for construction 
work. Held, that this did not ebnstitute a uegotiation of the bonds to an innocent 
purchaser; and, as the conditions on which they were issued had not beem com- 
plied with, the considération had faUed, and the township was entitled to a dëcree 
: for their surrender and cancellation.' 

In Equity. 

This is a controversy as to the right of possession of 22 bonds, of the 
denomipation of $500 each, issued by Oswego township, of the state of 
Kansas, ^hich, at the date of the filing of the bill, were in the actual 
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aatistoflyol thé Unioh Savdnga Association ofSfc Louis, Mo. Wilson 
daîùis them as purchaseï* and assignée under Edward Burgess. His 
«dhtèntion is, in brief,, thatthe bonds were duly issued by the township 
of Oswégo inadd of-tkie • building of the Meifiphis, Carthage & North- 
western Railroad, and were delivered to the railroad company about 
December 1, 1872,' thfet the bonds were thereupon placed by the rail- 
road Company in the joint custody of Burgess, who was the contracter 
ifor, .building its roai.thfough Oswégo ; township, and Ci Montague as 
trustée for the rsilroad: company, upon the understanding that they 
^bould be turned over to Burgess, in payaient for workidone, on the 
completion by him of bertain work tiienin progress, up to the amount 
andi jîajue of said bonds; and that Burgess and Montague lodged them 
for safe-keeping in the mean time with the Union Savings Association, 
takiog therefor its receîpt, by the terms of which they could ouly be 
ôbtained on the joint order of the depositors. He claims that Burgess 
îsubsequelitly did the work, on the completion whereof his right to the 
bonds became absolute, but that Montague bas ever since wrongfully re- 
fused to juin in an order whereby the bonds could he obtained from the 
association. On the other hand, Oswégo township dénies, both in its 
answer and cross-bill which bas been filed, that the bonds in question 
were ever by it delivered to the Memphis, Ca'rthage & Northwestern 
Railroad Company, or that the railroad company ever delivered them 
to Burgess and Montague under the circumstances stated in the bill, or 
that they were ever deposited with the Union Savings Association in 
the manner and for tnepurpose alleged. The contention on the part 
of the township is that the bonds in question are part of an issue of 
160 bonds |ihat were originally executed in the name of the township 
without considération, and without authority of law; that the whole 
issue was fraudulently delivered to one^ Joseph Nelson, iît the time town- 
ship trustée, who fraudulently procurçd them to be registered by the 
auditor of the state of Kansas, and then took them to St. Louis, Mo., 
and deposited the 22 bonds now in controversy with the Union Savings 
Association, taking therefor a receipt by which they were to be surren- 
dered by the associatiofi on the joint order of Edward Burgess and him- 
self as township trustée; that the agreement between BUrgess and Nel- 
son was that Burgess should bave the 22 bonds so deposited when the 
Memphis, Carthage & Northwestern Railroad was completed through 
the township of Oswégo ànd into the city of Oswégo, and a dépôt had 
been there constructed, and when Burgess, and those engaged with him 
in the work^of construc^ûn, had paid ail debts contracted for labor and 
supplies; that the delivery of the bonds by the township to Nelson, its 
trustée, was on the expr;^ss condition that they should not be delivered 
to Burgess until he had complied with the terms last mentioned; that 
the receipt so given by the association to the order of Burgess and Nel- 
son, trustée, was subsequently surrendered, and a similar bne executed 
by the association iBtfavorof Burgess and C. Montague, trustée, when 
the latter had succeeded Nelson as township trustée; that the Memphis, 
tCartfeage & Northwestern Railroad was not constructed by Burgess 
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througîi Oswego townshipj as contemplated, when the bonds were de-' 
posited, and the receipt taken therefor, nor waa a dépôt built, nor did 
Burgess ever pay the labor and supply claims by hira contracted, and 
hence never became entitled to the bonds under the terms of bis agreé- 
ment with Nelson as township trustée, even if the bonds were lawfully 
executed, The controversy is thus seen to be between Wilson, assignée 
of Burgess, on the one hand, and the township of Oswego on the other. 
The township, by its oross-bill, prays that the bonds may be surren- 
dered to it for cancellation, The Union Savings Association disclaims 
any interest in the controversy except as a mère stakehoider. 

M. & J. R. Kincaly and Bacon et Woodward, for complainant. 

John CfDay and E. D. Keana, for Oswego Township. 

Hitduxick, MatM & Mnkdnburg, for Union Sav. Ass'n. 

Thayeb, ; J. , (q/i!er stating ihe fada as ahove.') Before consîdering the 
questions of law that hâve been discussed by counsel, it will be neces- 
sary to settle some disputed questions of fact. There is a controversy 
under the pleadings as to whether the 22 bonds that form the subject- 
matter of contention were ever delivered by Oswego township to the 
Memphis, Carthage & Northwestern Eailroad Compary, and a further 
controversy as to the terms of the agreement under which the 22 bonds 
were originally deposited with the Union Savings Association, On De- 
cember 2, 1872, and as to whether C. Montagne, who suoceeded Nelson 
as township trustée, acted as trustée or agent for the Memphis, Carthage 
& Northwestern Railroad Company when the second receipt for the 
bonds in question was executed by the Union Savings Association, on 
December 17, 1873. Thèse seem to be material questions of fact, that 
should be disposed of in limiM; and the court will dispose of the same 
by stating concisely the facts in relation to the several transactions that 
seem to be established by a prépondérance of évidence. 

After the whole number of bonds issued by Oswego township in favor 
ofthe Memphis, Carthage & Northwestern Railroad Company, to-wity 
160, had been deposited with the state treasurer of Kansas, and a re- 
ceipt therefor had been signed by L. P. Cunningham as président of 
the Memphis, Carthage & Northwestern Railroad Company, the whole 
issue passèd into the actual custody of Joseph Nelson, townsbip trustée, 
and was by him taken to the city of St. Louis, Mo., on or about De- 
oember ly 1872. The testimony fails to show that the railroad Com- 
pany, though it receipted for the bonds on the books of the state 
treasurer, ever in fact had actual possession of any of them before they 
were taken to St. Louis, Mo. Atthe latter place, 24 bonds, Nos. 1 to 
22, inclusive, and Nos. 49 and 60, were undoubtedly delivered to the 
président of the Memphis, Carthage & Northwestern Railroad Company, 
for tbe use of the company, with the consent of Burgess and Nelson, 
the township trustée. At the same time, 50 other bonds. Nos. 51 to 
100; bol-b inclusive, were undoubtedly paid to Burgess on account of 
construction work theretofore done for the railroad company, with the 
latter company^s consent, and for its account. Sixty other bonds, Nos.' 
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101 to X60, both inclusive, were deposited by Nelsoti, trustée, in the 
IJlïiop Savings Association, as a spécial deposit, for purposes and under 
conditions unnecessary to be hère stated. The remaining 26 bonds, 
Nos. 23 to 48, both inclusive, of which the 22 bonds now in question 
formed a part, were also left by Nelson in the custody of the Union 
Savings Association, and a receipt was issued, by which the association 
bound itself to surrender the bonds on the joint order of Burgess and 
Nelson, as trustée. I arp satisfied that, at the time this ktter deposit 
was, BOade, the November estimate of construction work done on the line 
of the Meniphis, Carthage & Northwestern Railroad had not been re- 
ceived; thatit was knownthat such estimate would show considérable 
construction work done in Oswego township by citizens of that township 
who had been employed by Burgess, or at least who claimed to bave 
been so employed ; that Burgess promised to pay such subcontractors 
the anOiOunt so shown to be due when the estimate was received, or shortly 
thereafter; and that it was agreed by and between Burgess and Nelson, 
and other citizens of the township who appear to hâve been 2)resent, (the 
Memphis, Carthage & Northwestern Railroad Company assenting thereto,) 
that, iWhen Burgess had made the payment, the 26 bonds, including 
those in controversy,iShould then be delivered to him, and become his 
property, The foregoing seems to be the most satisfactory conclusion 
deduçible from ail the circumstances and évidence in the case. As the 
transaction oceurred nearly 18 years ago, and as no written statement 
of thei purpose for which the bonds were deposited appears to hâve been 
prepared, and as the interests of the parties are now at variance, there 
ia, as might be expected, considérable conflicting oral testimony. The 
court also concludes that C. Montague did not intend or assume to act 
as trustée or agent of the Memphis, Carthage & Northwestern Railroad 
Company, when he accepted the receipt for the 22 bonds of date De- 
cember 17, 1873. The fact seems to be that that receipt was a mère 
substitute for the previous receipt of December 2, 1S72, drawn to the 
prder of Burgess and Nelson, trustée, Montague having in the mean 
time succeeded Nelson as township trustée^ and that such second receipt 
did not, and was not intended to, work any change in the conditions on 
which the bonds were held. 

In view of the above findinga, it seems obvions that complainant can- 
not recover the bonds on the title set forth in the bill, or on any other 
title disolosed by the évidence. The bonds were not, as alleged, placed 
in the joint, custody of Burgess, and an agent or trustée of the railroad 
eompany, to be delivered to Burgess on the completion of certain con- 
struction work in an amount and value equal to the face of the bonds, 
which work bas since been done; but they were placed by the town- 
ship trustée with the savings association, under an agreement between 
Burgess and the trustée that the latter would surrender themto Burgess 
when he had made a certain payment on account of certain construction 
work done in the township. There is no testimony in the case, nor w 
it prétende d, that Burgess ever made the payment which was to be a 
coBdit,icin précèdent to the delivery df the bonds. Nor did he clain» 



WIL80N V. UNION SAV. ASS'n. 426 

the bonds for years after they were so deposited, although ît is évident 
that, if he or his assignée is now entitled to them, fais right thereto be- 
came absplute more than 10 years before this suit iivas filed. It is sug- 
gested by counsel for complainant that whatever engagement the town- 
ship trustée may bave entered into withBurgess for the snrrender of 
the bonds was in exeess of the trustee's authority as a township officer, 
and hence that the contract was voidable at the élection of Burgess. 
This may be true, but, in the opinion of the court, it is unnecessary to 
décide whether it is or is not a correct view of the trustee's authority. 
On the assumption that the contract was voidable, and that Burgess and 
his assignée bave elected to ignore it, then complainant is utterly with- 
oUt right to the possession of the bonds. On the assumption that the 
jvgreement was voidable, the bonds are in the possession of the township 
trustée, or his bailee, the Union Savings Association, and are held pre- 
cisely as they were when the township trustée received them from thfe 
hands of the- state treasUrer of Kansas. At that stage of the transac- 
tion, it will riot be claiméd that Burgess could hâve interposed, ahâ 
replevied them from the hands of the township trustée. His right to 
the possession of the bonds obviously arose out of transacti<^ns that 
occurred in the city of St. Louis. But at the latter place the 22 
bonds in controversy do not appear to bave beeu at any time in the 
actual poèsession of the Memphis, Carthage & Northwestern Railroad 
Company, with whom Burgess had contracted to receive bonds in 
payment for work, nor does the railroad company appear to hâve then 
and there delivered the bonds to Burgess ; nor does Burgess appear at 
that time to hâve given the railroad company an absolute crédit as for 
so many bonds. On the contrary, there was a qualified arrangement 
entered into, which was assented to by Burgess, the township trustée, 
and the railroad company, to the etfect that a delivery should be made 
on some future occasion, when Burgess had made a certain payment, 
which, as it nOw appears, he has not made. I accordingly conclude 
that the complainant's bill must be dismissed. 

The next question to beconsidered is whether the township is entitled 
to affirmative relief on its cross-bill. It prays that the bonds may be 
ordered to be surrendered up for cancellation because, as it contends, 
they are not valid obligations against the township. That the bonds 
were originally issued without authority of law, on thetestimony in this 
case, admits of no controversy. They appear to bave been authorized 
by a vote of the citizens of the township at an élection held on Decem- 
ber 20, 1871. The total issue authorized amounted to $80,000, and the 
annual interest thereon to the sum of 88,000. The township had pre- 
viously issued bonds to the amount of $100,000, bearing 10 per cent, 
interest, in aid of the Missouri, Kansas & Texas Railroad Company, 
which issue was outstanding and unpaid. The laws of Kansas then in 
force provided that the amount of bonds that might be voted by any 
township in aid of railway construction "should not be above such an 
amount as would require a levy of more than one per cent, per annum 
on the taxable property of such township to pay the yearly interest on 
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ttheppa&ant of boo,d$ni^9ue(î." Çlwpter 90, Laws Kan. ,1870, § 1 . The 

asseaae4 IValue pf ail .popçrty in jOswego township for the year 1871, ap- 

pears^tp. haye been od1^;$159,994. A tax of 1 per cent, thereon would 

ac<3ordi(igly. realize only $1,599, veherewith to pay bonded interest to 

,the amownt of $18,000. But, even if the township had had authorily 

to issae bonds to the amount of $80,000 to the Memphis, Carthage & 

ÎTorjthwestern Railroad Company, the évidence showsbeypnd contradic- 

tiopMthatthe railroad conipany never fulfilled the terms of the subscrip- 

tiwj,.flnd never became entitled to tbe bopds, either under the ternis of the 

:S.ubscri|#)p, or under the laws of the state of Kansas. The bonds \Yere 

W)t.4^iverable to the railroad company untilit had.constructed its road 

thrpugli the township to, the city of Oswego, and had loçated and bu^lt a 

depptjftnd aide track in the city pf Oswego . Thèse conditions it never ful- 

fiUedw .Jîevertheless the tpwnship trustée and township clerk executed 160 

bnnda .to the amount of $80,000, and deposited them with the state treas- 

uSQRpp October 25, 1872' On the 27th of November, 1872, the township 

?trjust€ie,çertified to the state treasuirer tl^afthe cônditipns pf the sub- 

^ri|>tiipn , * * * had beenfiiUycomplied with;'^andon the strength 

ipfiisuehicertificate th:e!,stat!e treasurer Sfurrendered the bonds into the 

açtual possession of the township trustée, taking-therefor, the receipt 

Qfî tbe rfl.ilr(>ad coi»pany., The çertifiçate so madq by the township 

(trnetsçî'iwes confessedly false and fra^dulent; and the, président pf the 

;rail)!Pftd iCGinpany, whp signed the receipt for the bonds, although he did 

.potat the time obtaiUîïi^tpàl possession of any pf .thern, was pbviously 

^Wgpiaant pf the fraud, apd an açtiye party thereto. 

.,, N<)t^ithstanding thesefepts, coupsel in thjs case hâve argued at some 

.ilength ,tbft «gestion wl^ther thC: bonds now in controversy might npt be 

^enforçediftgainst the tpiwnsihip, in ^ suit by an innocent purchaser for 

value, , beciapse of certain récitals that the bpnds appear to contein. 

This, howevçr, appears to be an immaterial question, for the reason that 

W. ope, sp ' far as theireeprd discloses, can enforce payment of the 22 

bonds now in controversy on the pretepse that he is a(P innocent purchaser 

:o|thesapiefpr value. The tpwnship never delivered the particularbpnds 

ip dispute tp the railrpad copipany, and the compapy never had the actual 

pp^esBion, pf them. But, eyen if thefact that the railrpad company re- 

«eipted for the bonds to the state tre^surer could be held to be tantamount 

tp ,€i delivesy ;of them by the township to the raijroaçi company, as com- 

plainapt's cGunsel seems to contend, j'et the évidence fails to show that the 

railroad fiompanyeverideliyered the bonds to Burge§§, or that he ever had 

actual possession of theni, or that he released any claira against the railroad 

cpmpftny, pr parted with anythingpf value in considération of such deliv- 

My* •■■ ,His.righ:ts agsjipst the railroad, company, 'Under.his cont^act, for 

j^Ught tnatthe testimony in this case shows, remained the sanie after the 

/32ibpnd8 were deposited in the sftvings, association that they were before 

swph deposit. There.sis np;wçll-established ftctiin the case, therefore, 

.^bftt'Will eptAUe Burgeas ;to claim thaitti.e is anipnocent purchaser pf the 

(bonds; and Jthe same ?ep3ftrkmay beipia4e,5vith référence tocoipplainant, 

(.flybahas merely sucoee4ç(| tp the rightçi of Bsrgessi whatever they may be. 
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A man who buj's negotiable securities, as.tlie cbmplainantappears to hâve ; 
done, from a pèrson who is nbt able to déliver them, because they are ' 
at the time in the actual possession of sonae third party, ceriainly acqiiirçs, 
no greater right or better title than his vendor possessed. 

As the 22 bonds in controversy were obviously issued without author- > 
ity of laWj and as they hâve never been negotiated in such manner as to 
furnish any person or corporation with a pretense for attempting to en- 
force them against the township as an innocent purchaser for value, a 
decree virill be entered on the cross-bill directing their surrender to the 
proper officers of the township for cancellatiou. 



Keithsbueg Bridgk Ço. et al. v. McKay, Treasurer, et (d, 

(CircuU Court, 8. D. Towa, C. D. May 32, 1890.) 

1. Taxation — ^Bridge Companies — Void Assessment. 

Thé asgessment of a tax against a bridge company, ownlng a bridge acrosi ttïe '' 
Mississippi river from lowa to Illinois, by the county anditor, (àfter the assessibent 
lists for that year hâve passed from the assessor,} under Code lowa, § 841, givlng : 
the county auditor power to correct the assessment or tax books, where such assess- 
ment Is made as on personal property, when the only property owned by thé Com- 
pany is part of its bridge ànd the approach thereto, is void, since Code lowa, i 808, 
makes railroad bridges across the Mississippi river taxable as realty. 
Samb— Cancellation. 

In suc)», case, where the bridge comi>any is a non-resldçnt of lowa, the circuit 
court oî the United States bas jurisdiction to enjoin collection of the tax, and can- 
cel it. 

In Equity. Bill to restrain collection of tax, and to cancel Bame, as 
void and illégal. 

^nt/ioni/ C Daîj/, for complainants. 

E. B. Tucker and Arthur Spriiiger, for défendants. 

Shibas, J. The bill in this cause was filed for the purpose of rèstraîn- ' 
ing the collection of a tax standing against the Keithsburg Bridge Com- 
pany iû Louisa county, lowa, and for the cancellation of the same upon 
the records, so as to remove the cloud cast thereby upon complainant'$ ' 
property, upon the ground that such alleged tax is wholly void. The ' 
case was submitted to the court upon the foUowing agreed statement of 
facts: i • ; 

"It ia agreed, for purposes of trial in the above Intervening matter: ' 

"Firut. That thè Keithsburg Bridge Company was, and is, and has always 
been since its orpanization in 1882, a corporation, résident, and a citizen of 
the Btate of Illinois; that E. L. Dudley was duly appointée receiver of the 
Centrai lowa Kailway by order of this court, in tliis cause, and that as such 
receiver, in the year A. D. 1887, and during tlie wliole of suid year, he w^S' 
in the possession and control of the Keithsburg bridge, across the Mississippi 
river froifl a point on the lowa sliore in tlie townsliipof Eliot artd county &f' 
Louisa, lowa, to the town of Keithsburg, on the Illinois shore, and of aiïbf 
ili^appurtehances and approaches, and he was obiigated to pày the valid tajces 
on said bridge property ; timt tlie défendants are citizens and xesidents i^ lôwà, ' 
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and of the southern district of lowa, and were such citizens and résidents at 
the tipap of the commencement of this suit and intervening bill. 

"iSecôhd. That the said bridge companyowned in said Louisa county, lowa, 
only this, viz., the Keithsburg bridge across the Mississippi river, and the 
approaches thereto ; that there are several hundred feet of the said bridge in 
lowa, and several liundred feetof the approaches to said bridge in lowa, — the 
bridge approaches being railway track, consisting of eartii, ballast, piling, ties, 
Steel rails, and timbers. 

"Tfdrd. That the said bridge company did not own, in A-J). 1887, any 
Personal property in lowa, unless the said bridge across the Mississippi jiver, 
and the approaches thereto, are personal property. 

"Fourth. That the said bridgé company did not own any corporation stocks 
in A. D. 1887. 

" Fifth. That no asseasraent was made against the bridge company for 
1887, in lowa, by the township assessor, or by the township board of equali- 
zation, 

"Sixth. That in Jiine, A. D. 1887, when the board of supervisors of J.ouisa 
county, tt/wk, titàs in Session as the cbunty board of equaiization, the eoiinty 
auditor wms by the said board directed to assess the said Keithsburg Bridge 
Company, and thfe said auditor did so accordingly assess the said bridge com- 
pany then and there, and at a later day of said June session the record of said 
bpard. waa wrjitten up and, approved, and the folio wing is a true copy of the 
record of the a;tid board ât the said June, 1887, meeting, so far as it relates to 
the raatter in liand: 'In the matterof ttieassessment of the property of the 
Keithisburg Brjdge Company which the assessor of Eliot township, of Louisa 
c(juij'l;y,/lovva, lias omitted to place upon the books of his township, it is pr- 
dered that tbe auditor of tliiseounty plaee said property upon the assessment 
books of Eliot township, and the tax-booksof thecounty, at theassessed valu- 
Hiion of one hiiridred and éighty thousand dollars, ($180,000.00,) and that he 
extend' such gênerai and local taxes against said valuation as may be levied in 
Eliot township by the board of supervisors at their September, 1887, session, 
apd each yea,r thereafter.' , i 

"deoenth. That the said auditor of said county of Louisa assessed tho 
said Keithsburg Bridge Company, and the following is a true copy of the 
assessment made, and as entered upon the tax-books of said Louisa county: 

Corporation Total Personal Total Valhe or All 

8toptc*( IPtioperty Ï^h.opiï'titt 

Keithsbwg Bridge Co., $180,000.00. $180,000.00l $180,000.0o'. 

"Eighth. That neither.tlie board of supervisors, as county board of equaii- 
zation or otherwjse, nor the county auditor, gave any notice to any one to the 
efifect tjiat the auditor was about to assess, or to any other effect; in fact, no 
notice whatever was given. 

"Ninth. That neitlier tbe bridge company, nor tlie receiver, nor the rail- 
way company had any actual knowledge that any assessment was to be made 
of said bridge property; nor did they, or any of them, take any steps whatever 
to hâve said property assessed or taxed. 

"Tenth. That the bjridge company did not know that such assessment was 
made, neither did the receiver nor the railway company, until March, A. D. 
1888. . '. 

"Eleventh. That the tax or assessment so made called foi' the payment of 
forty-ni ne liundred and flve dollars, ($4,905.00.) 

"Tmel/th. That the lowa law permits the payment of one-half of tax be- 
fqre April Ist, and payment of balance may be deferred to last day of Sep- 
te;mber. 

/'l'hirtefii^thii That the said receiver, in accordance with contract betweeii 
sa|d bridg^.C^^iQPany and said railway company, paid to said treasurer of said 



429 

county on theSlst day o£ March, 1888, one-hàlf of said tax, viz., twenty-four 
hundied fjftyrtwo dollars and flfty cents, ($2,452.50;) and the said receiver 
and tlie said bridge company flled with and presented to the said board of su- 
pervisors a pétition praying the cancellation pf the said tax and assessment, 
and the refunding of the siim paid théreon, and the board of supervisors de- 
nied the prayer, and rejected the claini. 

" Fonrteenth. Tliat no other assessment was made to the Keithsburg Bridge 
Cîompany for the year 1887 in Louisa county, lowa, than as stated in thia 
agreement as aforesaid. 

"And tliis agreement is made to save the taking of testimony, and is to be 
used in lieu tliereof. 

[Signed] "E. B. Ttjcker, 

"Arthur Spbingee, 

" Attys. for Defts., the Board of Supervisors of 
Louisa County, and MdKay, Treasurer. 
"Anthony G. Dalt, for Complainants." , i 

From this statement of facts it appears that the bridge cdmpany owned 
in'IoWa po property other thân that portion of its bridge lying within 
the Ijmits bf the state, including the approaches thereto. TJnder the' 
provisions of the Code of lowa, râilroàd bridges abross the Mississippi 
river ate taxable as realty bèlonging to the bridge coiùpany. Code lowaj 
§ 808. It is admitted that the bridge owned no corpbratè stocks, and its 
own shares could not be taxed to itself. The assessment, therefore, against 
the company, made by the county auditor, of $180,000 of personal 
property, had no foundation in fact to rest upon. It is not a mistake 
in the valuation of property; that is, an overassessment. It appears 
that the board of supervisors of the county, at its June session in 1887, 
discovered that there was no assessment made against the Keithsburg 
Bridge Company. Theraupon the county auditor was directed to make 
an assessment thereoi'. The assessment was made as already stated, and 
is to be deemed to be the act of the auditor under the power granted Ao: 
him by section 841,' of the Code of lowa. The difSculty is that the 
agreed statement of facts shows that there was no such property bèlong- 
ing to the bridge company as was assessed against it. It is admittec* 
that this assessment was made in fact afterthe lists had passed from tha 
assessor, and through the township board of equalization. No notice of 
the ruaking thereof was in any manner actually given to complainant. 
Unless a court of equity can entertain jurisdiction to give relief, it fol- 
lows that the complainant is assessed with a tax based upon an assess- 
ment made in form against it upon the assumption that it had personal 
property of the character named which in fact it never owned, and for 
which it could not be properly taxed. I entertain no doubt that, under 
the facts shown in the stipulation signed by the parties, the case is one 
in which the interposition of the court can be invoked; otherwise, the 
party has had a tax assessed against him without any opportunity, actual 
or constructivé, to question its correctness. A party cahnot be subjected 
to a tax without his day in court, as the phrase is; that is, some time 

> Section 841 gives the county auditor power to correct any error in the assessment or 

tax booKu. ...•.■;;.-. . .-...,:..,-- ,,> as t 
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and tiibnnall must be dpeit to him wherein he mày be heard for the pro- 
tection 'ôf'hîsrights. If'suchopportunityis notafforded otherwise, then 
hè ni^y aj)'peal to the pToper court for his protection. There is nothing 
in'|nç,fapts,that sïioUl4 stày.the action bïtiije court in his bçhalf. The 
property 6f the complainant, to-wit, the byidgeand its approaches, so far 
as the Sftnie are within the boundaries of the state of lowa, was property 
open to the knowledge of the county officiais. It was not concealed nor 
hidden. The assessor neglected to assess it at the proper timè. If the 
àùditctf fead properly asseësed the bridge, with notice, actual or con- 
structive, to the complainant, such asses^ment would hâve been valid; 
but instead of so doing the auditor made an assessment against complain- 
ant of property not owned by it, and now it is insisted that the latter 
should; be allowed to stand as the équivalent of the assessment that ought 
to hâve beén made, but'which was not made. This cannot be done. 
The resuit, js that the assessment in question, and the tax based thereon, 
mvist, he beïd wholly yoid., and the bridge company is entjtled to a de- 
çree for tbe cancellation thereof, and the removal of the cloud caused 
therei)y i:|pon its property. The question of the right to recover back 
the ;pôrt»op of the tax paîd by the ïowa Central Raiiway Company is 
not presîented ifl the pleadings, apd is not considered or determined by 
the cotirt. 



Wést V. DuNCAN et al. 



XCirciiUCourt,8.I>.M:iisU8i'ppt,S.D. August 20, 1889.) 

1. TaxitIon— StrJT TO Sbt Aen>B Tax-Deed— PASTiBa. 

. In a suit in Mississippi to.set aside a deed f rom the tax collector, of land sold for 

non-paym'ent èf taxés, oui tue gi-ound tbat complainant, within l'i montbs after tha 

: deed wiEis filied for recordi tendéred to the purchaser ail taxes, damages, interest, 

and closts,anâ:because thetax uollector failed before the sale topnblish a listof tbe 

delihqnenl land as requiréd by law, and further on the ground that, at the time of 

tbe Baie, complainant bad sumcient Personal property, wbich it was the collector's 

, , dutyto UfBt exhaust, tbe o()UQCtor is not a proper party. 

S. Samb. . . . I ^ , . , 

- ' Where tlié stiit Is also to set aside a subséquent deed f rom the pnrcbaser at the 
Il taxsalejBuch purchaser isaneoessàry party. 
S. Sàmb-^TaX'Saijs. [■.,.<, 

It is Bç>t nedéssary In Mississippi that tbe tax collector, before selling land for do- 
II lingliiept taxes, shall first^di^haust the personttl property of the delinquent. 

i.^ABÇ^VilWPIï'T, OF SALBTrPRBSUMPTIONS. 

Section 2^ of the charter of Fass Christian, in Hississippi, as amended by the act 
'Of 1S86, {jroVÎdîhg that 'ïn Salés for taxes ail presumptions of law shall be in favor 
, of everyJiUiijg .having been 4one by the offloer, previous to. and in making the sale, 
to commun toate a good title to tbe purchaser, and the sale and title acquired shall 
onlj' bis ietaslde onsatiifàfetoryproof that thé taxes for whichthe land was sold 
'vrere atft^ltilly paidbefp^jUiesale, does not preventtheownerof land sold for taxes 
from' suing to set the tax-aeed aside on the ground that the tax collector failed to 
pttblisti à lisiôf tbe delih^ûent land as requiréd by law. 

& SiLilI>fi-RlSDBMP'riON— RBOORIVINQ TAX-DSEDi : ' '" 

Such charter provides tbat within threedays after the sale the tax collector shall 
exécute and deliver to the purchaser a deed conveying the land to him, and provid- 
ing for ita rédemption by rthe owner at any time within 12 montfas from the day of 
sale. Tox-deeda are requiréd to be fiied for record with the clerk or otber ofllcer, 



' WEST». DUNCAN. ' -401 

and to rewBtn tliere durinar thë time limited for redâmptlold. MelÂ that, where the 
. pur«;haser mie to flle his d«ed until four tnontlia af ter tbe sale, Vaa, tipie limited for 
Teaémi^iOÀ bé§>iiis to run f rom the date the deedis filèâ,'ana not thé date ot sale. 

In Equity. Bill to set aside a tax-deed. 
,. i?o6èris <fc î^oincw^ for complainant. 
^./i jBotoers, for défendants. 

HiLL, J. The questions now presented for décision aiîse upon the de- 
murrer of the défendants to the bill of complainant, which bill, in sub- 
stance, allèges that complainant is thè true'and lawful owner of the real 
estate described in thebill, and is situate in the tovm of Pass Christian, 
withiû; the jurisdiction of this court;; that the défendant Duncan sets up 
a piretendéd ititle and clainii thereto based upon a deed of conveyance ex- 
ecuted to him hyJohn Hï Lang/of the défendants tô this bill; that Lang 
claimed title to said land nnder a deed of conveyance executed to Mm 
iby Wi A. Terrai! as tax coUector for said townof Pàss Christian',' but 
tw-ainot filed'for record Tinta thie 3d day of Decenibw, 1888. The bill 
ftirther avers that, withihlessthàn 12 monthsafter the filingof said deed 
for recoïd, c6ifl{ilàindiit ;tenderçd,to said Dupcat^ ail taxes, damages, in- 
terest, etç,, anjd the ampunt paid by him, to the; isaid Lang, tp redeem 
said real i^^te(, but vvbich was refused by him. The bill further allèges 
rthat the pretènded sale of; said real estate for taxes due thereon wae illé- 
gal and void for the alleged reason that said tax coUector faïled to hâve 
; S list of the property upon which the taxes had not been paid publîshed 
iJD the onlynewspaper then publisbed in the town of Pass Christian at 
.the .time, and for the length of time, required by the amended charter 
■ofsaid town, and under which authority said sale is claimed to hâve 
been made, and for the additional reason that complainant had more 
than a, sufflcieoçy of personal property In said town to hâve paid said 
taxes, whichi said côUèctor did not seize and sell, which it was hia duty 
to bave done, before selling said real estate;. that said pretended de^s 
ofisaid taxi collector to said Lang, and said Lang to said Duncan, are 
illégal Rnd void, and cast a doud on complainant's title, whicli thie bill 
prays may besodeclared,jcanceled, and set aside. 
- The demurrer of said ttax collector and said Lâhg sets up as grounds 
itherefor that they arenotproper parties to this suit, and pray to be dis- 
missed with theiticosts. I arh of opinion that. said Terrall is not a 
proper party to. this suit, and that as to. him the demurrer must be sus- 
tainedj.and the ibill dismissed, but that, as the bill seeks to cancel-and 
'set aside th©: tas-deed to Lang, and bis deed to Duncan, that he is a 
proper, if not a necessâry> party, and that the demurrer as to him must 
be overruled,' which bringsus to the considération of the demurrer of the 
défendant Duncan. -■.-•■> 

;. , The grounds of demurrer alleged are (1) that the bill on its faoeshows 
that cpmplaiflant.has notiUe tothe real estate, described in the bUl; (2) 
that this bill on its face shows that défendant iDuncan has agood and 
jvalid titlç tPithç real e$tate described in the bill. - : 

, ,Th9.0ïdy;.g5PMnds tbfttineed be considered all^ed in, the bUlfor the 
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relief Bought are, first, that complainant had sufficîent personal prop- 
■ e^ Sil itîle townof^^s Christian to pay ail tiie taxes of said real estate, 
and whicH shouîd ha've first been exhausted before selling said real es- 
tate for any taxes due thereon. The cha!rter of said town leaves it dis- 
cretionary with the collector as to whether he will sell the delinquent 
tax-payers' personal property found within the town, or sell the real es- 
tate, so that this ground for relief is not maintainable; and, if this were 
not jo,, «nder tbe ruling bf the suprême court of this state a like resuit 
would f<J)lIow. 

; ïbè second ground is that the tax collector did not give the notice re- 
qiair^di by the charter that the tax had not been paid onthis property. 
That the notice waà not given is admitted by its demurrer, but it is in- 
sistedjon the part; of the défendant Duncan that this defect is cured by 
theîproVision of section 22 of the charter of sàid town, as amended by 
the aetof 1886. This section provides that — 

"^<«»^ of sales of pcopetty within the incorporate limits of said town for 
taxes ftevied and colleot^.by authoritj of said town, allpresumptions of the 
.laflrBÏ^ll b(B in favor of eyerything having been doneprevious to, and in the 
'màkingof, said sale, by the offlcers, to conimunicate a gobd and valid title to 
the parcHaser; and sàid ^àle, and the titlé acquired theréiihder, shall only 
be sët asidë' and hèld fér' naught upon' proof, satisfactorily made to the 
^proparicouTt trying the title, that thé taxes for which said property was sold 
hàd Jifittially been paid ofl and discharged to the proper otBcer before the sale 
tooli p^fice." 

The constitution, both of this state and of the United States, provides 
that né man shall be deprived of his property except by due process of 
law. To divest a man of the title to his land for non-payment of taxes, 
there must be a lawful assessment of the value of the property, if based 
on its value, by some nlan, or body of men, duly authorized by law to 
make the same; (2) there must hâve been a tax duly levied bysaid body 
of men, duly and legally authorized by law to levy the saine; and (3) 
there .must hâve been default in paying the tax, and a sale and convey- 
ance thereof made by soibe person authorized by law to make the same. 
Anytbing less than this would not be by due process of law, and there- 
fore void under this provision of the constitutions of both the state 
and United States. The statute relied upon provides as matter of évi- 
dence that the presumption shall be that ail was done that was required 
to be done, by the respective officers, in making the assessment, levy, 
and sale; but this, like almost ail other presumptions, may be rebutted 
: by suificient évidence, the burden of making which is thrown upon those 
disputing ithe validity of the title. The tax collector was not authorized 
by law to make the sale without giving the notice required, and which 
; the demurrer admits he did not do. I am satisfied that this section of 
the charter does not contain the curative properties claimed for it. The 
législature bas pàssed acts providing that, unless suits are brought within 
certain' periodsjone of five and another of three years, to invalidate tax- 
titles^: thereafter no irregularity in the proceedings necessary to vest 
the title in the purchasef under the tax-sale shall be admitted to defeat 
euch tittei which is in tend ed to cure euch defects. The curative effect 
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of thèse statutes can only be applied to cases in which the act done, or 
omitted to be done, could bave been authorized bythc législature in the 
first instance, and not to cases incurable under the constitution of the 
state or United States. Thèse statutes of the state give to the tax-payer 
or owner of the property ample opportunity to bring bis action to set 
aside the voidable title of the purchaser at the tax-sale for any want of 
compliance with the law, and for which the sale niay be avoided. The 
literal reading of this provision of the charter cuts off this opportunity; 
and, if such is the proper construction of the provision, it would be ré- 
pugnant to the constitution, and void. But it is presumable that it was 
only intended to bave the effect claimed after an opportunity was given 
to hâve the validity or invalidity of the title established by judicial pro- 
ceeding. Without further considération of this question, I must hold 
that the bill on its face shows sufficient ground for setting aside and can- 
celing the ^ax-title, as prayed for, for want of the notice of the non-pay- 
nient of: the taxes as requiredby the charter. 

The tbird and last ground alleged in the bill for setting aside the tax- 
title is "that the deed was not filed with the clerk for registration" as re- 
quired by the charter. Ail other tax-tiûe deed s are required to be filed 
with the clerk of the court, or some officer of the citj', or other munici- 
pal corporation, and there to remain during the time limited for rédemp- 
tion by the tax-payer, or those holding under him, In thé charter in 
this case, it is provided that within the three days after the sale the tax- 
çollectorshall exécute and deliver to the purchaser a deed conveying to 
him the land, upon payment of ail taxes, damages, costs, and expenses, 
as stated in the charter, and giving to the tax-payer or owner the right 
to ïedeem the property within one year from the day of sale by paying 
to the pujrchaser at the tax-sale ail taxes, costs, damages, interest, and 
expenses paid by him, either in the purchase or afterwards, growing out 
of the non-payment of the taxes. The purpose of this provision of the 
charter evidently was that the tax-payer, by going to the clerk's office 
and examinjng the records of the registration of deeds, might know 
whether or not the land or property had been sold, and, if sold, who was 
the purchaser, so that be could redeem the same on the terms provided 
in the charter. The bill allèges that the deed of the tax-collector was 
not filed for record until the 3d day of December, 1888, though exe- 
cuted and delivered to the purchaser on the 2d day of August, 1887, 
and the complainant had no notice of said sale and conveyance until 
after the registration of said deed, and that, within less than a year after 
the registration of said deed, he oflered to redeem said real estate by ten- 
dering said taxes, damages, interest, etc., which was refused, by said 
Duncan; ail of which the demurrer admits. I aih satisfied that, 
under a proper construction of the charter, the failure of Lang, the pur- 
chaser of the property, to file bis deed with the clerk for registration, 
bas been such a neglect upon bis part in complying with the require- 
ments of the statute as to render the deed voidable under complainant's 
bill; but, under the charter, Duncan, who stands in the shoes of Lang, 
will be eut^itled to ail the taxes, damages, interest, and costs he bas paid, 
v,42F.no.8— 28 
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'^èitMrat'tlie éniisôf hîB^ptiii^chasé è-oin Laiig, or since resulting from the 
ïiénipàyteient^Jf'the taxes on sald latlds. Thisis no hardship Upon him, 

•^H Hë îûtist be presuniéd to know that said deed had not been recorded 
as, required by said cha,tter. Thé resuit is that the demnrrèr will be 
ovetmled, aiid the défendants Laûg and Duncan ùllowed 30 days in 
which to âïiâlirer the bill as to this liettn. 



'■ Lee'*. Simpson. 
' {OlreuM Ûmirt, D. Soiilh COroUna. June 11, 1890.) 

' Though tbere may hâve been agreeménts of counsel on both çldes in relation 
tbereto, costs for printing the bill, aiiswer, and évidence in a 'suit in the circuit 
.:::oot(rt PÎ the United States oannot y>d taxed, stinoe there is no rulo 01 court on the 
8ubject,.and notbinfC ia Baid about sucb costs in Bev. SU U. S. S S28, proTiding the 
fees'i(rbi(& mày be tàze^' . • 

■'-In Equïty/' • ■ , ■ ■ :•;' 

Cfew*(^ ■<& ï^wniatia'j'fo^ cdtaplaînant. 
■- Bm^&^Leehnd WeK«<fc(?rr,fori défendant. 

' SfflitOK<FON, Ji 'Thie^sosts "of this èase hâve beeri tasred iby the clerk. 
Hi& taxation has been broUght up foi- reviéw. Only t\5ro itetas are ques- 
tioned,— *on8'awarding a certain sum to the spécial raaster. The lawful- 
.néssbf.thi6 charge* is bot disputed; The amount. only is cri ticised. 
The èther item is a charge for $12i for printing the record and testi- 
toony. When the bill Wasfiled, and the preliininary injunctiôn granted, 
the bill and the order were printed under a suggestion of the court. 
When th« atiswer was filed, it was also printed, at the suggestion of the 
défendant'» attorneys, who naturally wanted their answéi? îd print, as 
4he bill Had been prinied. When ail thetestimony wàs in, it was pre- 
pared fdrthie printer; counsel on both sides and the clerk of this court 
conferring about what parts and how much of it should be printed. 
When thelr condusion '-W&n ïreached, the clerk, who had superintended 
the other prinling, oi-dered and superintended this, The testimony 
and recérd were for thé' cdnvenience of and were used by both parties 
in the cause. Nothing'tfas said, sofar as it appears, about paying the 
expense of the printing. The clerk was under the impression that each 
party would bear an eqaal share of this expense» How this impression 
was deriVed he canhot say positively, except that both parties seemed 
to concur in the necéssity for printing, and united in préparing the 
matter tobe printed, and both used the printed mattër during ail the 
proceedin^s. 86 when the bill for printing came in, somë time before 
the cause was heard, be- Sent- it to each party, makîng réquisition for 
one-half from eaehj The complainant promptly paid bis half. The 
défendant refused to pay mji part of this eipense, unless he lest the 
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case. Evén were there an allégation of a verbal undefstandîng or agree- 
ment between counsel in the matter, the court couldnot notice it. The 
stipulations or agreements of counsel must be in writing. Nor would 
the court undertake, in a taxation of costs, to enforce an agreement, 
written or verbal, between attorneys, unless the cost of printing can be 
taxed against the losing party, on whom the decree bas fixed the costs. 
"We hâve no rule on the subject. There being no rule, and the fee-bill 
(section 823, Rev. St.)' being silent, this charge cannot be taxed. 
Spaulding v. Tucker, 4 Fish. Pat. Cas. 633. Let this item of printing 
be eliminated, and in other respects the taxation be confirnaed. 



Statb of Missouri ex rd. Hazabd v. Spiva et al. 

Hazabd v. Spiva. 
{CirouU Cowrt, E. D. Missouri, B. D.) 

ï. Taxation— Collection— Demand. 

Under Rev. 8t. Mo. 1889, % 7608, whloh provldes that no seiznre of Personal prop- 
erty for taxes on real estate ^^shall be made until the coUector bas made demand for 
the payjnent of the tax, eitheir in person or by deputy, to the party llable to pay the 
samè, ôr by leaving a written or printed notice at hls place of abode * * • 
with some member of thë family, " a demand upon an agent in charge of the taxed 
property 18 insufficient to justify a seizure, though the owuer is a non-resideut, and 
It is Impossible to make demand on blm in either of the statutory modes. 

B. Bbplevis— Pbooess— Tajution. 

A tàx-book' authenticated by the seal of the court, under which a tax coUector is 
authorized by statute to seize and sell property to enforce the collection of taxes, Is 

Erocess, wlthin the meaning of Rev. St. Mo. 1889, i 7479, which limits the right to 
ring an action of replevin to cases where the property "bas not been seized under 
any process, exécution, or attachment against the property of the plaintiff. " 
8. Samb. 

Where property is held by the coUector under the authority of such book, the 
faet that he seized such property without flrst making proper demand for the taxes 
does not auithorize the owner against whom the tax was levied to maintain replevin 
therefor. 

At Law. On demurrer to plea. 

The tirst of thèse suits was an action on the ofRcial bond of H. S. 
Spiva, as coUector of the revenue for Madisou county, Mo., to recover 
damages for an unlawlùl levy made September 15, 1889, on certain 
Personal property of Hazard's, to enforce payment of certain taxes as- 
sessed against Hazard oh real estate for the year 1888. The laws of Mis- 
souri provide, in substance, ^.hat no levy shall be made under a tax-bill 
until a demand for the payment of the same shall hâve been made by 
the collecter or bis deputy, of the party liable therelbr, or by leaving 
a written or printed demand at bis place of abode with some member of 
ihè family over 15 years of âge. Rev. St. Mo. 1889, § 7608. The 
complaint is that the levy was made without such demand, and was 

>Tliis section' provides the feea which shall be taxable as costs. .; . 
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therîBfore uïilawM. TKe défendants interposed a spécial plea to the 
effect that Hazàrd wàs a non-resident of the state, owning extensive lead 
mines, smelling furnaces, machinery, stores, etc., in Madison county, 
and that such property is, and for years has been, in actual charge and 
control of an agent of Hazard's, and that a demand for the payment of 
the tax-bill, such as the statute requires, was made of such agent, it be- 
ing impossiUe to make a demand on Hazard himself in either of the 
ways pointed out by the statute. To such plea there was a demurrer. 
The second suit (No. 3,104) was an ordinary action of replevin brought 
by Hazard to recover possession of 2vG00 pigs of lead, which were levied 
upon by the collector on January 20, 1890, for taxes of 1889 assessed 
against Hazard. It is claimed that such levy was unlawful for want of 
a proper statu tory demand, and theré was a plea as in the first suit that 
a sufRcient demand was made on Hazard's agent. To this plea there 
was a demurrer. 

Lee & EUis and George R. Lockwood, for plaintiff. 

The substantial questions in this case are: (1) Can a collector of taxes in 
this state, under section 6754, Amended Acts 1883, p. 143, seize and sell Per- 
sonal property to salisfy Hitaxrbill against ttie owner, without in person or by 
deputy having inade a demand of the owner for the payment of the tax, or 
leaving a written or printed notice for that purpose, at the place of abode of 
the owner, with some meàber of his family over the âge of 15 years? 
(2) If a seiiiureof property, under said section, is made, will replevin lie 
therefore;„that is,, is it seized under aiiy prbcess, exécution, or attachment 
against tlie property of such owner,' plaintitï in replevin? 

1. Theahswer to the flrst question must dépend chiefly upon the language of 
the statute, as the exact point raised has never been decided, so far as we 
know, by the courts of this state. Turning to the statute, (forraerly § 6754, 
Rev. St. 1879,) we find that the conditions précèdent to a seizure of property 
by the collector are a demand of the person liable topay the tax, or by leaving 
notice therpôfat Ijis place of abode wîth sorae member of bis family over 15 
years of âge. It is apparent from the answer demiu-red to that the tax was 
not personally denianded of Mr. Hazard by the collector or his deputy, nor 
was notice to pay the same left at his place of abode with a member of the 
family over the âge of 15 years. To which of thèse demanda ia that aeit up in 
the anawer équivalent; and, if équivalent to either, why that, rathér than 
the alternative? J^nii where is the authority for saying that there can be any 
demnnd équivalent to those preseribed by tlie statute? If tlie demand set up 
ie said to be équivalent ta a persOnal demand, we say that the statute pi-e- 
svribes a method of demanding the tax when a personal demand cannot be. 
made, and the demand alleged is not that preseribed in such case. On the other 
hand, if the, demand set up is said to be équivalent to notice left with a mem- 
ber of the furaily, we say that the statute does not provide for any équivalent 
to such notice, except personal demand. If a personal demand for taxes is 
not made, then notice may be served as a summons may be, and, if the demand 
sêt up would not be a good return of service of a summons, it is not good as a 
demand, under section 6754; and who would think of prétend ing that the 
facts set up in the défense demurredto would be a good return by a sheriff of 
service of a summons. The seizure and sale of a person's property, without a 
trial or judicial détermination of the liiibilitybf the owner for the debt fof' 
which his prbpe'tty is taken, is certainly a high govèrnmental power, and 
tlierel'ore there must be a distinct authority of law for the seizure; and every 
condition précèdent thereto, thoughapparently trivial» must be complied with. 
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Baîlwatf Cp. v. Appersori, 97 Mq. 300, 10 S. W. Eep. ,478, recognîzes and 
strictly enforees this doctrine, citing as authority tlierefor: Blarkw. Tax- 
Titles, (2d Ed.) 265; Dill. Mun. Corp. (2d Ed.) 610; Cooley, Tax'n, (2d 
Ed.) 324, 348, and many Missouri décisions. In Town af Warremburg v. 
Miller, 77 Mo. 56, tlie doctrine now under considération is rigidly applied, 
and the court says, (page 60,) citing Cooley: "Whatever the statuts provides 
for in tliis regard tlie coljector must hâve, and lie is a trespasser if he pro- 
ceeds to corapulsory action without it. " See, a,]ao, Hoioard v. ITeok, 88 Mo. 
466. But this question is almost put beyond argument by the décision of the 
St. Louig court of appeals in State v. 8argent, 12 Mo. App. 237, where the 
court,, in speaking of section 6754, says: "Nor does the law allow the collect- 
or to seize peraonalty for taxes without notice to the party liable, given in 
persoB, or by Jeaving a copy with his faraily at his résidence, which in case of 
nou-i-eeidents seems impossible. " This déclaration by the^court of appeals, the 
language of thestatuto, and the principles of law governing the exercise of the 
authority asserted by defeijdapt, as established by theleadingtext-writersand 
the décisions of the suprême court o£ Missouri, make it, clear, wethink, that 
deft ndant was a trespasser when lie seized the property involved in this suit- 
2. ïhe next question to be considered is whether this property was seized 
u nder ahy process, exécution, or attachment against the property of the plain- 
tifl,; or, in otlier words, is the taX'book a process against the property of those 
whose property is listed? The constitution of Missouri, in section 38 of arti- -. 
cle 6, eiititied "Judicial ï)epartment," provides that aU writs and process 
ahall run in the nameof the statepf Missouri; and the statutes (section 4037,, 
liev. St. 1879) say that ail writs and process issued outof any court of record 
shall run in the name of the state o£ Missouri, and shall be tested by the 
«Icrk, and sealed with the seal of such court; and section 4038 provides that 
ail writs and process issued by any judge or justice of the peace, or other offl- , 
oer authorized to, issue the same, shall run in the nameof tjie state of Mis- 
souri, and be subscribed bytheofflçer issuing the same. Bouvier speaks of 
"process" as "the method taken by law to compel acompliance with the orig- 
inal writ or comniands of court.'* Wharton's Law Lexicon, tit. "Process," 
Bays: "It is largely taken for ail the proceedings in any action or prosecu- 
tion, real or personal, civil or criminal, from the beginning to the end." Ab- 
bott' s Law Dictionary says of "process" that it is "strictly the mandate of 
the court to the ollicer, comràanding him to dO certain thingsor perform cer- 
tain services within his officiai cognizance." Tomlin's Law Dictionary says 
of "process" — "First. It is largely taken for ail the proceedings in any ac- 
tion or prosecution, real or personal, civil or criminal, from the beginning to 
the end. Secondly. Thatis termed the process by which a man is called into 
any temporal court, because it is the beginning or principal part thereof, by 
which the rest is directed; or, taken strictly, it is the proceeding after the 
■original, before the judgment." Anderson's Dictionary of the Law says of 
"pi'oeess:" "Something issuing outof acourt or from a judge; a writ of any 
nature." "At common law, the means of compelling the défendant to ap- 
pear in court." By Code lowa, 1851, (or section 4456, Kev. St. 1888,) the pé- 
tition in repievin must state that the property replevied was not taken on the 
■order or judgment of a court, nor on exécution or attachment ; but in Morfôrd 
v. Unger, (1869,) 8 lowa, 82, repievin was maintained for property taken "by 
virtue of a precept or warrant" afflxed to a tax-list. In Qilmer v. Bird, 15 
ria. 410, it was décided that a notice given, under the Code, by an attorney, 
of the institution of a suit, in the form of a summons, but not issuing ont of 
A court, was not process, within the meaning of that provision of the consti- 
tution of Fiorida which provided that the style of ail process shall be "The 
State of riorida," citing Baron CoMYN, who says: "'Process,' in a large ac- 
«eptancË, coiupreliends the vvhole proceeding after the origiaalj and before the 
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Jâdgraent; but genèrally it im^orts thé «vrits which issue obt at any court to 
bring'th« psrty to answër or for ddngïeXétïtition, and ail prooesa eut of thé 
kirig'scoui'fe ôïight to: be in the rtai)Q&©î the king." In thie casé it Was also 
deeided that thèi term "procèès,'? in the provision of the constitution just re- 
ferred to, ajid itï thatone whiohsaid thuf no person should bed«prived of life, 
liberty, or'{iropftrty without due proCesS Of law, did not mean the same thing, 
and that.theref ose, notice by thé attorhey, as given, was ''due process of 
law," though the notice was not "prooéss." In Curry v. H înman, Il 111. 
420i it was held that "the copy of the judgment certifled to a eollector, on 
■which lands are- authorlzed to be sold fOr taxes, is not 'prdcess,' within the 
meahing of the éeventh section of tbé foiitth article of the constitution, and 
neêd! not run in the name of • Thfé PèOpI«.'" On page 425,' the court says: 
"Whether the court or the fegiâlàtUte» elther of which mây ttiake a copy of 
the order indispensable to à valid sàle, cliooses to designate it by the name of 
•process,' itis not thereby niade'proèêss,' within the meariiiig of the consti- 
tution^ Eitheribighti with'tbe saine prOpriety, hâve called them byanyother 
iiam<ë, but still they would bebtft Copiée of the order, decree, or judgment. 
The meaning of this coiistitutiottdbès not change with a name." Speaking 
of the order issued In this case^ the conrtt on page 426, further says:_ "ïhe 
truth is that it bas not bne single attilbdtB of an exécution at law, or of any 
other procéédîng or proteéss which Used to run in the name of the king, and 
It would never iiave bccùrred tt) any lawyer that itcould be process, if the 
législature had notso calleS it* ' But for this législative ohristenin g, he would 
almdstassoon havo thoUght ôf calVing it an indietment. * * * With 
equai, if not morë, propriety. inigbtit be contended that the assessment list 
with Wliiih the eollector isfarnishëà uWder the tliirty-flrst section is process, 
and slïould hâve this iionStitntional head to make it valid; foi" under it he is 
Dot on!y l'eqUired to selj property , btlt he'must levy upon and seize it. " From 
the language of our constitution, thè plkce where it is fonnd, and the inter- 
prelaiions givén such languagfe by tbè coïirts, from the statutès, and from the 
detinitions of the word "procwB," Wéseé that that word, as Used in the con- 
stitution and stàtutes, meàns a judlcial writ, containing a command in the 
name Of thé sovereign power. Ho* thé tax-book, given to the eollector, can 
be tortured Into a writof this kind'i'it is imptissible to conceive, as it bas not 
a Sitigle feature Tcsembling thôse of process, if the common-làw or constitu- 
tionai meaiiing is given to that tèriii. Therefore, tliough property seized un- 
der èection 6754 istakenby "'due prbeëss of law," it is not seized under pro- 
cess, exécution, or attachiident; âïïd iji this casé it is ciear that the défendant 
wks guilty of a trespasa in Seizrîlg pfaî'ûtiff'3 property, and the demurrerto 
his ans wer should bè s ustaihed. ' 

Qeorge D. BeynoMs aad. R. À. AnÛmiy, {or Aeîend&nt. 

Thàyer, J .;'!(nfier statmgihèl'fqçk.^ It will be observed that the 
question whether thé demàndnaade, on Hazard's agent was sufficient 
to authorize a levy isicommon tfl.hoth cases, and will be first noticed. 
That a demand is necessary prior toaievy, and that à levy made with- 
out a précèdent demand is à wrongful act, under the language of the stat- 
ute, admitsof littledoubt. Thé prtyisionsof the gtatute, (section 7608,) 
that "no seizure * * * fôrtiixes shall be made until after the first 
day of October pf eachyeap,",and^that"no suchseizure * * * shall 
be,,niade until the collecter has made demand for the payment of the 
taxj either in person or by deputy, to the party liable to pay the same, 
or by leaving a written or printed hoticé at his place of abûde for that 
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pqrpose, wUb soûle inembet'of thefalilUyovet 15 yeajB of age,".are each 
mandatory provisions, and are notmerely directory. 

If a collectpr neglects to perform a dUty which the law expressly de- 
volves oq him as a condition précèdent to making a levy, I can con- 
çeiye Qf nQ good reason why he should. not be held liable for whatever 
daraag'Ç is occasioned by his neglect of officiai duty. The législature 
ha^ also prescribed tbe précise form of demand. - It must be a demand 
made in person, by the collecter or his dfeputy, oi^ the person liable for 
the tajCi, or by notice left at his place of abode with some member of his 
family ©ver 15 years of âge; land I know of no rule of law that would 
authorize the court to say that some ptherform of demand, such as a de- 
mand on the plaintifT's gênerai agent or business manager, will suffice. 
Thie provision ajso seems to be raandatory. If the statute merely re- 
quiredi ft demand to be made, without prescribing the form of demand, 
or the ; person upon whom it was to. be made, the demand all^ed 
in the pleamight be adjudged sufflcient. King ft. Whikomh,! M^^- 
338. iThe général rule is that ail provisions of kw regulating the assess- 
ment of taxes, and- proceedings for the seizure and distraint of property 
for tUê payment of taxes, should be strictly pursued, and the rwlejias 
beeu: frequently approved in this state. Tmn of \ Wa/rrerubva-g y, Miler., 
77 Mo. 59; RaUroad Co. v. Appersm, 97 Mo. 306, 10 S. W. Rep. 478, 
— an^ eases cited. The act of April 28, 1877, (La ws. 1877, p. 381,0 
appears tio bave been tbe first act adopted in this state permitting pereonal 
property to be seized for a tax-biU against realty, and was in that çespe<ît 
a radical change iu: the law r^ulating the collection Qf, taxes. It niay 
be that, the ; législature failed, through oyersight, to provide ». fewible 
method of : making a demand for the payment of taxes, of non-nesident 
tax-payera. On the other hand, it mjght with as muchi reason be said 
that tiiei législature intended to lea ve taxes assessed against non-residents, 
to bé coUeçted by suit brought in the oïdinary^fonn, when a pergonal 
demand was not praeticabie, inasmueh as taxes assessed against uonrresi- 
dents areiusually upon real estate, and; are well secured by a lien nptm 
the realty. Spéculations of this sort, however, do not aid œaterially in 
reachingà décision, as courts are now authorized to make laws, or to 
remedy defects in législative enactments, when such defects exist. The 
Btatute does not, in terme or by necessary intendment,, authorize a levy, 
unless there bas been a personal demand on the tax-payer, or a notice 
left at his place of abode with a member of his family. I conclude, 
therefore, that a demand made in any^other form will not suffice. Vide 
6'to«e v. Sargreni, 12 Mo. App. 237. 

2. In view of the fact that in this state a plaintifF in replevin, in or- 
der to obtain the writ, must make oatbthat the property sought to be re- 
êovered "has not been seiized under any, process, exécution, or attach- 
ment against the property of the plaintiff," (Rev, St. Mo. 1889, 
§ 7479,) a question arises whether replevin is, under any circumstances, a 
prdper remedy for a tax-payer whosfe property, asit is dairaed, hasbeen 
wrongfully èeiiied under a tax-bill issued against him? Thisiis a qnes- 
tion of local law, aiidj ifithei supren^e, court; of the state badiheretofore 
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«(Misiderëd the question, its décision would be bînding on tbis court. 
I do not find, however,. that the question iast mentioned bas ever been 
oénsjderèd and determined by the state courts. It was not considered in 
Mmrer V. Helferatine, 80 Mo. 23, or in Henry v. BeU, 76 Mo. 195, or in 
Ruhey-v. Shaih, 64 Mo. 207, to whicb my attention was particularly di- 
rect ed on the hearing of the demurrers. The point discussed and de- 
termihed in those cases, was whether the assessments involved were 
so far regular as to protect the collectorfrom ail liability for seizures, 
madc thereuader. Whether replevin is a proper remedy to test the 
validity of an assessnient, or the validity of a seizure made under a tax- 
biU, is »■ question not àuthoritatively determined by either of those cases, 
or by any of the caSes cited by counsel. Regarding the question as 
open for Considération, I -havè reached thè conclusion that in this state 
replevin is not a proper reùiedy , vrheù: the person invokîng such remedy 
is hiniself the persdn against *honi the tax-bill issued under which the 
seizure oomplained of Vraé made. The tax-book under which collectors 
aire authôri2Sd tô act iS required to bë sauthenticated by the seal of the 
oôunty ■courtând the signature of its clerk before it is delivered to the 
collector. ! The revenue laT(^ igives to the book so authenticated the force 
and ieffect Of' an exécution, by providing in substance, that after the col- 
lector reçoives it and bas made demand, he may thereunder distrain 
and sell propérty in like nianner and with like effect as under a writ of 
éxecution. In tny judgment, a book of that description, authenticated 
by the seal of a court, and under which a- public officer is authorized by 
statute to seize and sell propôrty, may be aptly termed "process," with 
in the meaning of the replevin act, whether regard be had to the tech- 
nical meaning of thè wôrd or its ordinary use. I know of no reason 
why a strict construction should be placed on the word "process," as 
used in the Fejjlevin act^ so that it will only comprehend writs issued by 
courts of IftW'Or equity, in the exercise of their ordinary jurisdiction. 
Looking at the question from the stand-point of public policy, it ap- 
peaits to be quite as important that a tax-payer should not be ai- 
lOwed to replevy propérty seized for taxes, as that a défendant in an 
'éxecution or attachment should be denied that remedy. If tax-pay- 
êrs were allowed to replevy propérty distrained for taxes, it is obvions 
•that the collection of the public revenues might at any time and un- 
der numerous pretertses, be seriously impeded. Nor is it necessary for 
the protection of the tax-payer that a remedy by writ of replevin should 
be accord ed to him. The law is vfell settled in this state that a tax- 
payer may enjoin the collection of an illégal tax. Rubey v. Shain, sii^ 
pra; State v. Saline Cb., 51 Mo. S52 ; Ranney v. Bader, 67 Mo. 479;^ 
Mowrer v. Helferstine, 80 Mo. 27. And if as, in the case at bar. the 
seizure is claimed to be unlawful, not by resison of any defect in 
the assessment, but because'of some neglect of duty on the part of the 
collector, it seems clear that the tax-payer might obtain adéquate re- 
lief for such wrong, by a suit against the collector for damages, if the 
neglect of duty would, under ordinary circumstances and but for th^ 
replevin act, enable the tax-payer to maintain rej^vin. 
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It was tirgéd by plaintifPs counsel that thé failure of the col- 
lector to make a proper demand prtor to the levy, entitles the plain- 
tiff to maintain replevin, although it be conceded that a tax-book, 
duly authenticated as provided by law, is l^al process. The court, 
however, is not able to concur in that view. The test of plain- 
tiff's right to maintain replevin is whether the property in controversy 
was actually held by the défendant at the time sait was brought under 
process issued against the plaintiflF. If it was, and the plea in this case 
so avers, he cannot maintain replevin, but mùst resort to some other 
remedy for the injury sustained. The statute, in général terms, dé- 
nies the right to replevin property that bas been seized, and is held by 
an officer, under any process, exécution, or attachment against the 
plaintifF. There are no exceptions to the rule mentioned, and no pro- 
visions of the statute appear to warrant the inference that replevin may 
be resorted to, if the mode of serving the process pursued by the offi- 
cer was faulty or irregular. The construction contended for would prac- 
tically create an important exception to the rule, not founâ in the stat- 
ute, and one that would impair its efficacy. It would, in its practical 
opération, enable a litigant, against whom process for the collection of a 
debt bas been issued, to test, by means of a replevin suit, the regular- 
ity of every act done by a ministerial officer in the exécution of such 
process. This, in my judgment, was a resuit not contemplated by the 
législature. On the contrary, itspurpose seeins tô hâve been to with- 
hold from a person whose property haabeen seized under process for 
the collection of a debt, the power to interfère with the exécution of 
such process by a writ of replevin. My conclusion is that the demur- 
rer to the ^lea in the suit for damages should be sustained, but that 
the plea in the replevin suit states a good défense, and that the dC" 
murrer should be overruled, for the reason that it shows that the 
property, when the writ of replevin was sued out, was held under lé- 
gal process issued against the plaintiff. 



Fabve V. LOUISVILLE & N. R. Co. 
{Circuit Court, S. D. Uis8ig8ippl, S. D. March 7, 1890.) 

1, RAILBOAD COMTANIES — RUNNINO OF TRAINS. 

A railroad company has a right to run its trains at any speed deemed proper when 
they are nOt passlng through an incorporated eity or town, or crossing a publlo 
Street or highway ; and the engineer, in such case, is not bound to look out for per- 
sons on the tracli. 
a. Same— Injuries to Pehsons on Tbaok. 

Where a person, knowing that a f ast train Is due. gets on the traok, and is struck 
by the train, he is guilty of such contributory négligence as Will prevent his recov- 
ery for the injuries sustained. 

, At Law.. ',■.:.. •..,;:'',.. 



412- WBSDERiO. BBJPORTBBy Vol. 42j, 

. ActioiQ by Johtf B. Eàrve, ûsej «te, against the Louiaville & Naahyjlle 
Railroad Company,, for, {)erèonaliiy'uries. 

, 'B.Deblimx, fox pltâiitïff. :: 

O.B. Clark y foi éeîm^oxit. 

HiLL, J;, (char^ng jtjf^ry.') The issue which you are called upon to 
determide is as te whfether or not the injuries to the person of Victor 
Farv&i#ère caused by^the willful] reckless, and careless conduct of tho 
conductor, engimeer, and fireman ojperating the engine and train of the 
defendantcompany.oBalleged in the plaintiff'sdecilara,tiou,and to which 
allégatiéiïs the défendant cbmpaliy bas interposêd two défenses — First, 
a plea^of not guilty; whioh is a déniai of the alleged trespasses and 
wropgs; and, secondly, :.ih&t, if any such wrongs were committed, that 
said Victor Farve, byhis own wrong-and négligent conduct, contributed 
. td suoh injuries. Tp entitle the plaintiflf to a verdict in hisfavor, the 
burdsn il» upon hihi to satisfy your minds reasonably, by the proof, that 
the alkged injuries werejcaused by the running of the engine and train 
as alleged in the deelaKition. If you are satisfied of this fact by the 
proofj and if there were no proofs to rebut it, or other proof of the nature 
of the accident,' then the i fact of the injury, under the law of the state, 
WGuldbepriwia/aae' évidence of a want of skill and care on the part of 
th^ emjSloyes of défendant in operating the engine and train, and would 
entitle the plaintiff to a verdict. This rule of évidence is based on the 
fact that BUcb accidents usnallyoccur wben there are no witnesses to it 
except the employés operating the engine and train, and therefore it is 
reasonable that the défendant corporation should by its employés, who 
are presùmed to bave witnessed the accident, explain how it occurred. 
But, Mriien there are witnesses on both sides to the accident, then the 
reasôn for the rulé ceases, and the rulé with it, and the case is decided 
upon the évidence, aain other cases. Victor Farve, who received the in- 
jury, having'testified to the way in which the injuries were received, 
this prima fade rule of évidence does not apply in this case, and the 
burden is on the plaintiff to reasonably satisfy you, from the proof, that 
the injuries were caused by the willful négligence and wrong of défend- 
ant's employés, as alleged in bis déclaration, 

There is no proof that the place where the accident happened, was in 
an incorporated city or.tbwh, or on a crossing of a public street or road. 
Therefore the défendant, by its agents and employés, had a right to its 
railroad tracl, and to fun its trains thereon, without any obstruction 
thereto, at any speed deemed proper; and Victor Farve, when he went 
on tiie rftilroadi track, did so at bis own risk, and must suffer the consé- 
quences. The proof Of Victor Farve, his father, and the other proof on 
his part, is that tîie fàst train was expêcted in a short time, and Victor 
Farve hurried to get to his cows, to drive them off. the track or to his 
home, and that hë dîd géli oh 'fbe railrpad track, heard the approach, 
attempted to get off, sïipped, and fell outside ot the track, between the 
ends of the cross-ties, and received the injury. The getting on the track 
of the railroad, when he was looking for the fast train to pass, was an 
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^ct of recklessneps and careiessuess which constituted; contributive négli- 
gence on his part, and deprives the plaiûtiff of a rightof recovery-in this 
action. The engineer and other employés engaged in running the train 
were not required to look and see whether there wasanyone on the 
track except at a public crossing, or in an incorporated city or town, or 
at a dépôt station, or to give a signal of the approach of the train except 
at such crossing, station, town, or city, There is no proof that the en- 
gineer, fireman, or conductor gaw Victor Farve, but thé. proof is that 
<ii§yrdid not see him, before or at the tinie of the accident. If the en- 
gineer had seen Victor Farve on the tmck, and had reason to believe 
that he could not get off the track in time to save hirnsélf, it would hâve 
been bis duty to do ail he reasonably could to avoid the accident. There- 
fore, you are instructed that the testimony on the part of the plaintifif^ 
and not contradicted by any other proof in the cause, doos not entitle 
Jïim to a verdict in his favor, and that you will retum your verdict ia 
fevoir of the défendant 



RoLKER et al. V, Eehardt, Collector. 
{Circuit Court, S. D. New Y<yrk, April 21, léso,^ 

GvBTows DuTiES— CoNSTRUCTioir or Laws— Classitioation— Flowbeiso Buibs. 

Crocus, gladiolus, hyaointh, narcissus, tiilip, and other bulba, 'which are not ma- 
dicinal and not edible, are in a cnide state, and not advanoed in value or condition 
by réfining, griading, or by other process of manufacture, and are used for the pur- 
pose of producing flowers, are not free of duty under the provision for "bulbs and 
Dulbous roots, * * » any of the foregoing of which are nçt edible and are in a 
crude stat«, and not advanced in value or condition by refining or grinding, or by 
othep pt;ooç8sof manufacture, and not specially enumerated or provided for in this 
act, " contained in the free-llst of the tarifl act of March 3, 1883, (32 U. S. St. 488; 
Tarlff Index, New, par. 636,) but are dutiable àt the rate of 30 per cent ad valorem 
under the provision for "bulbs and bulbous roots, not médicinal, and not specially 
ehiimerated or provided for in thôsiact, " contained in Schedule N of the same tarif! 
act, <Id. par. 405.) 

(Suiuams by the Covali.) 

At Law. Action to recover back dutifis. 

During the year 1889 the plaintiffs imported from England, France, 
and HoUand, into the port of New York, certain crocus, gladiolus, hya- 
cinth, narcissus, tulip, and other flowering bulbs. . Thèse bulbs were 
classified for duty under the provision for "bulbs and bulbous roots, not 
médicinal, and not speciallv enumerated or provided for in this act," 
contained in Schedule N of the tariff act of March 3. 1883, (22 U. S. St. 
488; Tariff Index, New, par. 405,) and, pursuant to this provision, duties 
were exacted thereon, at the rate of 20 per centum ad valorem, by the de- 
fendant,, as collector of oustoms at that port. Against this classification 
£WQd this exaction the plaintiffs duly protested, daimingthat thèse bulbs 
were free of duty as " bulbs which were not edible, and were in a crude 
state, and not advanced in value or condition by refining or grinding, or 
other process of manufacture" under the provision for "bulbs and bulbous 
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roots, -*■■''■*• ' * -> àny of the foregoing ofwhïch are hot edîblé, and are în 
a crude state, and îlot advanced in value or condition by refining or grind- 
ing, or other process of manufacture, andnot specially enumeratèd or 
provided for in this act," contained in the free-list of the same tariff act, 
(Tariff Index, New,: par. 636;) or under the provision for "plants, trees, 
shrubs, and vines of ail kinds, not otherwise provided for, and seeds of 
ail kinds except médicinal seeds not ëpecially enuraeratèd or provided 
for in the act," contained in this free-list, (Id. par. 760.) Thereafter the 
plaintiffs, as provided by law, having made appeals, duly brought this 
suiii tb recover the' afôresâid duties. 

Upon the trial it appeared that the bulbs in suit were spheroidal bod- 
ies that had been grown in the ground from the crocus,- gladiolus, hya- 
cinth, narcissUs, and other flowering plants; that they haid the principle 
•of life in them, wel^ not médicinal, were not edible, were in a crude 
statev and were not advanced in value or condition by refining, grind- 
ing, or other process of manufacture; ot, in other words, were in the 
same state and condition as when taken from the ground, except that 
they had been dried and cleaned; that they were imported solely for the 
purpose of producing iiowers; that bulbs of the same kinds and in the 
same state or conditiorias thèse, at ^nd prior to March 3, 1883, were and 
since hâve been usèd in this coUntry solely for that purpose; that there 
were, at and prior to the date just mentioned, and since bave been, im- 
ported into this côuntry certain other flowering bulbs, such as those of 
the cplchicum autuninale and the scilla, that were used for médicinal 
purposes as well as for flowering purposes; that the bulbs of the eolchi- 
clîm autumttale, when imported for médicinal purposes, were in a dried, 
siiced,"iifelÈss state or condition; that the bulbs of the scilla, when im- 
;p5r,téd ibr médicinal purposes, were in a similar state or condition; that 
the bulbs,of,tfae colchicum autumnaleand of the scilla, when imported 
foï floW'êriiig purposes, were in the same state or condition as the bulbs 
in suit; that there were, at and prior, to the date just mentioned, and since 
haVë beèri|' both growh in and imported into this country certain bulbs, 
such as those of the onion, the leek, the garlic, and other alluim plants, 
that were flowering bulbs and edible; that there were, at and prior ta 
the date just mentioned, and since hâve been, both grown in and im- 
ported inio: this country certain other bulbs that, although eaten in Si- 
b&ria, Kamschatka, China, or other countries, were not eaten in this coun- 
try, but'were used hère for producing flowers orfoliage. Both sides hav- 
ing Tested, the défendant's counsel mdved the court to direct the jury to 
find a verdict in bis favor on the grounds, (1) that the bulbs in sUit were 
the.''bulbs not •médicinal" provided for in Schedule N of the tariff act in 
question, (Id. par. 405,) as decided by thé défendant as said collector, and 
(2) that the plaintiffs had not proven facts sufKcient to entitle them to 
recover; and argued substantially in support of this motion that thèse 
bulbs were neither plants; trees, shrubs, vines, nor seeds, as the com- 
mon and well-known. ihèàning of thèse words indisputably showed, ànd 
therefore were npt freeof duty under the provision for such articles con- 
tained in the frèe-listof this tariff act, (Id. par.760;) that this tariff act evi- 
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(Jently provided for three classes of bulbs and bulbous roots: (a) Bulbs 
and bulboug roots, both médicinal and non-medicinal, not edible, and 
usually or necessarily before their use subjected tosome process of grind- 
; ing.refining, or manufacturing which, if in a crude state, and notadvanced 
in value or condition by any of such processes, were free of duty, (Free- 
List, Id. par. 636,) but which, if so advanced, were dutiable at 10 per 
centum açi vahfrem, (Schedule A, Id. par. 94;) (6) bulbs and bulbous 
roots, not médicinal, not edible, and not before their use subjected to 
any such processes, which were dutiable at 20 per centum ad valorem^ 
(Schedule N, Id. par. 405;) and (c) bulbs and bulbous roots, edible, 
and generally eaten, such as onions, leeks, garlic, and other like products 
of the alluim and other plants, which, though perhaps botanically bulbs 
or bulbous roots, hâve always been known among the people of this coun- 
try as vegetables, and were dutiable as such at the rate of 10 per centum 
ad valorem (Schedule G, Id. par. 286;) that the provision for class 6, 
bulbs and bulbous roots not médicinal, and not edjble, contained in 
Schedule N,(Id. par. 405,) was more spécifie than the gênerai provision 
for bulbs and bulbous roots both médicinal and non-medicinal, and not 
edible, of class a, contained in the free-list, (Id. par. 636;) and the bulbs 
in suit, therefore, were properly classified for duty, {Arthur v. Lahey, 96 
U. S, 112;) that the defendant's construction of thèse apparently confiict- 
ing provisions for bulbs and bulbous roots rendered them harmonious and 
consistent; that, if any other construction of them were adopted by the 
court, there were no bulbs and bulbous roots provided for by Schedule 
N, (Id. par. 405,) and the court must conclude that congress had idly 
legislated that provision; but that, as was well settled, a meaning, if pos- 
sible, must be given to every word found in a provision of astatute; and 
that, to give a meaning to every word of this provision, the defendant's 
construction must be adopted, and a verdict directed for him. 

The plaintifl's counsel, after abandoning ail elaims to recover under 
the provision for plants, etc. , contained in the frée-list, (Id. par. 760,) thtjfa 
moved,the court, upon the case as presented, to direct the jury to find a 
verdict in their favor, and, in support of this motion, and in opposition 
to that of the defendant's, argued substantially that Schedule N (Id. par. 
405) provided for edible bulbs and bulbous roots, such as onions, leeks, 
garlic, etCi; that the free-list (Id. par. 760) provided for bulbs and bulb- 
ous roots not advanced in value or condition, etc.; that the bulbs in 
suit, being bulbs of the last-mentioned description, were specially pro- 
vided for, and were free of duty. 

Edward Hartley and /. Augustus Stanwood, for plaintiflfs. 

Edward Mitchdl, U. S. Atty., and Thomas Greenwood, Asst. U, S. Atty., 
for défendant. 

Lacombe, Circuit Judge, (praUy.) It is somewhat difficult to déter- 
mine from ail thèse sections exactly in vvhich one thèse articles are to be 
found. They are plainly covered by the language of paragraph 405, 
"bulbs and bulbous roots, not médicinal, and not specially enumerated" 
elsewheye, The question is, which is the more spécifie enumej'ation, thé 
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one iherëin:e6ntained, or the one iii paragraph 63Ô; "bulbs and bulboua 
roots nbt edibiej but in a crude State, and not advanced by refining or 
grinding, or by other process of manufacture? " In oommon speech what- 
ieveria médicinal is fairly to be considered as non-edible; but it does 
not necessarily foUow that whatever is non-edible must be médicinal. I 
inclide therefore to tâie opinion that paragraph 405 is of thèse two the more 
spécifie, and sbaM therefore direct a verdict for the défendant. 



DoDQB a al. ». Hedden, Collecter. 
(Oircuft Court, S. D. New York. Ootober 80, 1889.) 

1. CtrB't'bilg'DtrTWs— CONSTStroTioN oi" Laws — Tradb TTsaob. 

.The trade usage whicshis to détermine the meaning of a word or worda !n tbe tariff 
, 9^;4st be a well-knoAi^ii and. gênerai one. 

2. Bamb— Etidkncb— BiAS op Witnbssbs. 

'là' Welghing the testiinony of witnesses as to trade usage, the jury should con- 
Bider, the extent to whioh any of the witnesses may hâve an interest in the resolt of 
the litigation which might color their évidence. .. 

8. Bjurii— CLASSiïiCAftôïr— OïL of Petit Gkain— Oïl Nbboli. 
' mOU of petit grain, distUled from the leaves, twigs, and liUmatnre fruit of the or- 
aiige tree, was found by the jury to hâve been çenerally known and reoognized in 
tUme and commerce iii'1883 as one of the subdivisions of oU neroli, (meutioned in 
the free-llst.) 
iSulUtptis by the Court.) 

At Xiajy. Action to recover duties. 

Pla.intiff imported at the port of New York quantîtîes of an essential oil 
called " oil of petit grain." This oil was distilled from the leaves, twigs, 
and immature fruit of the orange tree. The coUector assessed it for duty 
at Î25 per cent., under the provision in Schedule A of the tariflf act of 
March 8, 1883, for "ail préparations known as 'essential oils,' not spe- 
cially enumerated or provided for in this act." The importer claimed it 
to be free of duty under the provision in the free-list of the same act for 
"oil neroli or orange flowers." There was a confiict of testimony as to 
whether this latter term in trade and commerce included oil of petit 
grain. 
, Arrunec, Riich & Woodford and Stephen 0. Clarke, for plaintiff. 

Edward MitcheU, U. S. Àtty., and W. Wichham Smith, Asat. U. S. Atty., 
for défendant. i 

Lacombe, J., (chargîng jury.') If there were no évidence in this case, 
if we had nothing hère but the tariff act, and the meaning which the dic- 
tionary gives to the word "neroli," namely, that it is the essential oil 
obtained from the flowers of the bitter orange, I shotild bave to in- 
struct you to find a verdict for the défendant, because it appears that the 
article imported by the plaintiff is not distilled from orange flowers. 
There is, évidence, Jjowever, which was introduced under a gênerai prin- 
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cîple of. interpiîetation of ail thèse tariffacte, to-wît, that înasmucb as they 
dèal with trade and commerce, itjis supposed that their fraraerg, wh^ij 
they used words and phrases, used the same with the meaning which 
traders and commercial men give to them. For that reason testimoûy 
was introduced touching the trade meaning of the words "oil neroli," and 
also touching the trade désignation and récognition of the article hère 
imported. The question, therefore, which comes to you to be deter- 
mined as a question of fact, is whether prior to March 3, 1883, oil such 
as was imported by this plaintiff (that is, oil made not from the flow- 
ers, but from the leaves, twigs, and immature fruit of the orange tree, 
generally described as "petit grain") was generally regarded and recog- 
nized in trade and commerce in this country as "oil neroli." That is 
the question of fact to be determined by you. In determining that 
question thére are certain suggestions which should be madë to you. In 
the first place, we start with the presumption that the coUector knew 
what bis duty was, and did it; in other words, we start with the presump^ 
tidn that thé collector's détermination was a correct one- That is a pre- 
sumption which the plaintiff must overcome by afRriûfttive proof. As 
the law expresses it, he bas the burden of proof to show that thegovern- 
ment's agent made a mistake in assessing dntyupon this particuiar arti- 
cle. He must overcome that presumption , by affirmative proof. He 
must satisfy you by a fair prépondérance of évidence that the collector 
was wrong. If he does not so satisfy you , or if he even, brings the scales 
just even, arid leaves you in such a frame of mind, that you are unable 
to décide whether he has shown the collector to be wrong or not, thenjie 
has not borne the burden of proof which the law lays upon him, and has 
not mad« out bis case. In weighing the testimony of witnesses in ail 
cases, it ig, of course, proper for the jury to take into considération what- 
ever intérest it may appear from the évidence that they may hâve in the 
resuit ofthelitigation in which they are testifying, with a view to déter- 
mine what probable or possible bias may be operating upon the mind 
of a witnesa to (unintentionally, perhaps) color bis évidence. That is a 
matter appropriate for the jury always to take into considération. Lastly , 
the trade usage which is to be determinatiye of the question must be a 
gênerai one. It is not determined by finding out how an article is occa- 
sionally called by individual firms, or how it may be designated in somè 
few particuiar localities, or even by some cingle branch of the trade, if 
that branch is only one of the many branches of the trade which deal in 
the article, imd the ôther branches of the trade do not know it by the 
same désignation. Of course, cpngress, in proyiding thèse tariflf acts, 
considers the country at large and trade at large; and, in order to déter- 
mine whether an article is or is not within atrade désignation, you must 
be satisfied that the trade usage with regard ^o the use of the term and 
the classification of the article is a well-known jaad gênerai usage. With 
thgse suggestions the question is submitted to you to détermine what the 
tiie fact is; and, if you find that the article imported hère is petit grain, 
niiade from the leaves, twigs, and immature fruit of . the oiiar^e tree, and 
was ^çneratiy regarded and >recognized in the tirade arid commerce 9f this 
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country as oil nërôli, then your vetdiôt mùst be for the'i)Iaintiff; other- 
wise your verdict must be for the défendant. 

The jury found a verdict for the plaintiff. 



. United States v. Morsman. 
ilHsIa-Uit Court, E. D. MUsouH, E. D. May 31, 1890.) 

t.lNT^BSTATB CoMMBBOB— Express Compànies. 

Express oompBDies, i^^^P^'^dsntly organi^ed as corporations for the transaction 
of the express business on thëir own account, are not subjeot to the provisions of 
the Interstate commet'ce act. ' 

3. Samb— lKDiOTME|i;r. 

An ioâictment which charges tbat an express company is "a corporation and 
commbn carrier ehgagéd in the transportation of property by ràilroad from one 
State toother States, " but which does not showthat suoh company is a mère ad- 
juuct or bureau of a ràilroad company or combination of ràilroad companies, does 
not tirlng such express company within the purview of said act. 

■ Àt Law. On deraurrer to indictment. 

Indictment of Herman A. Morsman for âlleged violation of the inter- 
state commerce act as the agent of the Pacific Express Company. 
'■ George D. Reynolds, Dîst. Atty., fdr plaintifï. 
• A. 0. Davis and W. W. Morsman, for défendant. 

Thayer, J. In the <7ase ofthe Express Companies, 1 Int. St. Com. R. 
349, the commission decided, aftera very full and careful review of the 
provisions of the interstate commerce law, that expréSs companies, in- 
dependently organized as corporations or joint-stock companies for the 
.transaction of the express business on their own account, are not subject 
to the provisions of the interstate commerce law, but that when a ràil- 
road company, by itself or in combination with other railway companies, 
engages in the express business, and transacts such business by meana 
of its ordinary transportation staff, it must conform to the provisions of 
the interstate commerce law in the management of that spécial départ- 
ment of its business, as "«rell as in the management of its ordinary freight 
traffic. The reasons assiigned for such décision by the commission, if 
not entirely conclusive, are at least satisfactory; and it is quite probable 
that since the décision in question ail independent organizations engaged 
in the express business hâve acted on the assumption that their business 
iis not subject to the provisions of the act. This is a sufficient reason 
for folio wing the décision, unless it is clearly erroneous. 

Many provisions of thé act, as pointed out by the commission, clearly 
indicate that, in framîng the act, congress only had in view those com- 
mon carriers, ordinarily termed "railway companies," that are engaged 
in the transportation business over lines of ràilroad by them owned or 
operated. At the tiiàe the act was passed, the express business of the 
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country had grown to large proportions, was a business of a distinctive 
character, was carried on by numerous corporations and joint-stock com- 
panies under varions arrangements with railway companies, and had 
been recognized as a distinct business in previous congressional enact- 
ments. Nevertheless, express companies are net mentioned in any of 
the provisions of the interstate commerce act. It is highly improbable 
that congress would hâve failed to mention this very important class of 
carriers in some manner, if it had been its intention to subject them to 
the provisions of the ant. It is also a matter of such notoriety that 
the courts may properly take notice of the f act, that the grievances of 
which the public complained before the interstate commerce law was 
passed were charged almost exclusively to the account of the railway com- 
panies of the country; and congress may fairly be presunied, for that 
reason, to hâve had that class of carriers in miud, rather than express 
companies, when the law was enacted. At the time the act was passed, 
the method of doing business and fixing rates in vogue among the latter 
class of carriers had occasioned very little, if any, public criticism. It 
is also apparent that express companies are not strictly within the pro- 
visions of the first section of the act, defining who shall be Subject to its 
provisions, because they are not engaged in the transportation of freight 
"wholly by railroad." A very large part of the capital of express com- 
panies is invested in teams, and vehicles for transportation other than 
railway cars, and a very considérable part of the transportation service 
performed by such carriers, for which they presumptively demand and 
receive compensation, is done otherwise than by railroad, They make 
a practice of collecting and delivering property by teams in ail cities and 
villages of any considérable size, which railroad companies, in this country 
at least, do not do, unless they are themselves engaged in the express 
business. Without going more into détail, inasmuch as the subject bas 
been fully canvassed by the commission, it will suffice to say that I concur 
in the view that the interstate commerce law only applies to common 
carriers engaged in operating lines of railway, or railway and water lines 
combined, and that it does not apply to "express companies," properly 
so termed; that is to say, to independent organizations that carry on 
the express or parcel business in the usual manner, and which do not 
operate railway lines. The sufficiency of the indictment, therefore, 
must be tested in accordance with that construction of the law. 

It will not be denied, I apprehend, that if the express business of the 
country is not subject to the provisions of the act except when it is oar- 
ried on in à particular manner, — that is to say, by a railway company, 
or a combination of railway companies, as a branch or department of 
their gênerai freight trafïic, — then an indictment like the one at bar, 
against a person alleged to be an agent of an express company, for viola^ 
tions of the interstate commerce law in transacting the companies' busi- 
ness, ought to contain proper averments showing that the particular busi- 
ness with respect to which complaint is made, is subject to the provisions 
of the law; otherwise an offense is not charged with that degree of cer- 
tainty requisite in a criminal proceeding. In the indictment now un- 
v.42F.no.8— 29 
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d«r consi(|èration the défendant is brought wîthin the purview of the act, 
if at ail, by an averment "that the Pacific Express Company, at the date 
of the commission of the various acts complained of, was a corporation 
and a common carrier engaged in the transportation of property by rail- 
rôad from one state of the United States to other states of the United 
States, especially from the city of St. Louis, in the state of Missouri, to 
Litchfield, in the state of Illinois, and that the défendant was the gén- 
éral agent of the Pacific Express Company at said city of St. Louis." 
But this averment shows that the words "Pacific Express Company" are 
iiot merely a name undèr which a railway compauy, or a combination 
of railway companies, transact a certain part of their business. The 
averment is that the company is a corporation, and that implies that it 
is a distinct légal entity, having stockholders, a board of directors, or 
trustées, and other offioers; in short, that it is an independent organiza- 
tion, engî^ed in business on its own account. The name of the corpo- 
ration, as well as other averments of the indictment, also imply 
that the company in question is doing an express or parcel busi- 
ness, aocording to the usual method in vogue of carrying on that busi- 
ness, and that the défendant, its agent, was engaged in that line of traf- 
fic, for and in behalf of his principal, as distinguished from an ordinary 
railway freight traflSc business, at the time of committing the supposed 
offenses described in the indictment. There is nothing in the bill that 
has the slightest tendency to establish that the Pacific Express Company 
is a mère adjunct or bureau of a railway company or combination of 
AÎlway companies. Ail of the averments tend to show that it is an in- 
j^ependènt concern, engaged in the express business for its own profit, 
and for that reason is not subject to the provisions of the Interstate com- 
merce act as construed by the commision. 

It waS contended on the hearing of the demurrer that the case was 
brought within the act, so far as is necessary by averment in an indict- 
ment, merely by the allégation that the Pacific Express Company is "a 
common carrier" engaged in Interstate "transportation of property by 
raiiroad,'' becanse that is, in substance, the description of carriers de- 
clarediby the act to be subject to its provisions. It will observed, how- 
ever, that the first section of the act describes those subject to its provis- 
ions as "common carriers engaged in the transportation of property 
wholly by raiiroad," etc., and in the présent case it is not even averred 
that the Pacific Express Company was engaged in transporting property 
wholly by railrpad. Therefore the language of the first section of the 
act, if that would suflBce to bring the case within the statute, is not em- 
ployed. But for other reasons I conclude that the contention is not ten- 
able. It might besaid of any express company, and the allégation could 
prdbably be supported by proof, that it is engaged in interstate trans- 
portation of property by raiiroad, and that it is also a common carrier; 
but this would not neceasarily bring it within the act, because, from the 
provisions oï the law Consideréd as a whole, congress does not appear to 
li&ve intended to subject "express companies," properly so termed, to 
the provisions of the laV?. When complaint is made by way of indict- 
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ment of a violation of the act, growing out of. th© manner in which an 
express business bas been conducted, it is essential, conceding that such 
business may, under certain circumstances, when transacted by railway 
companies, be subject to the régulations of the act, to show by proper 
averment that the circumstances exist, bringing the particular case within 
the purview of the law. For the reasons indicated, that is to say, be- 
cause the indictment does not show that the Pacific Express Company is 
subject to the interstate commerce act, the demurrer is sustained. 



DaNIEI£ V. MOBOAN. 
(Circuit Court, D. MasaachMsetts. Hay 29, 1890.) 

Patents fob Inventions— Who Entitlbd to — Evidence. 

On application of two claimants for letters patent for the saine invention, it ap- 
peared that complainant bad the plan of the invention in mind for some years, and 
was the ârst to embody it in a drawing; that afterwards two drawings were made 
by respondent containlng modificationB of the proposed machine, and flnally a ma 
chine was constructed and put in successful opération by him. Complainant testi 
fied that he showed respondent a plan of the work, and respondent told him to go 
ahead and malie a drawing in aocordance with it. In regard to the same drawing, 
respondent testifled that it was made by his direction, and in aocordance with his 
suggestions. At the time respondent was superintendant, and complainant an em- 
ployé under him, in a manufacturing company, the work of which suggested the 
invention. Held, that complainant was entitled to the patent. 

In Equity. 

Maynadier & Beach, for complainant. 

George S. Boutwdl, for défendant. 

Cabpentkb, J. This is a bill in equity, brought under section 4916 
of the Revised Statut€s, and prays a decree which shall authorize the 
issue of letters patent to the complainant for his alleged invention of a 
a new and improved apparatus for coiling wire rod as it cornes from the 
rolls of a rolling-mill. He describes his invention, in the seventh claim 
of his application, as foUows: 

"ïhe combination, with a rod-coiling réceptacle or réel, of a spider or lift- 
ing plate mounted on a central shaft, which is supported and reciprocatively 
movable within the reel-suppofting shaft, and provided with meana for ele- 
vating said central shaft and plate, substantially as and for the purpose set 
forth," 

For the apparatus hère in dispute application for letters patent was 
made by the respondent June 24, 1886, and by the complainant June 
26, 1886j and, after proeeedings in interférence, a patent was issued to 
the respondent, numbered 416,940, under date of December 10, 1889. 
I am satisfied on the évidence, and it is indeed practically admitted, that 
the invention in question, which need not, for the présent purpose, be 
more particularly described, was first embodied in a complète, material 
form in a drawing which is produced by the complainant, and marked 
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"Exhibit Daniels Drawing, L" lliis drawing was made in March or 
Apiil, 1879. Subsequently, tflro other drawings were made, containing 
modifications of tlie proposed machine, but net atfecting the invention 
hère in controversy; and finally, in 1886, a machine was constructed by 
the respondent, and put in successful opération. The question, as pre- 
sented in the opinions of the successive tribunals of the patent-office 
which bave passed on this question, was as to which of the parties is 
entitled to priority in the invention of the device which was embodied 
in the three drawings to which I hâve referred. On reading the whole 
testimony in the case, I bave come to the conclusion that the évidence 
on behalf of each party, if it will support any conclusion, can support 
only the conclusion that the party on whose behalf it was presented ii^ 
the sole and only inventor, and that the other party never at any time 
made the invention, in the sense of the patent law. The only question, 
in short, raised by the testimony, as I regard it, is the question who was 
the autbor of the drawings. At the time the drawings were made, the 
respondent was the gênerai superintendent of the works of the Washburn 
& Moen Manufacturing Company of Worcester, apd the complainant was 
in the employ of the same company in a capacity subordinate to the re- 
spondent. The drawings were made by the complainant. As to the first 
of them he testifies: 

'■ I went to Mr. Morgan, and showed bien ray plan of a discharging platform. 
He told me to go ahead, and make a drawing of a réel liaving a platform in 
accordance witli my plan." 

As to the same drawing, the respondent testifies: 

"In the spring — I think, in March, 1879 — I gave directions to Mr. F. H. 
Daniels to œake drawings for a réel with a lifting platform, operated by a 
hydraulic cylinder and piston. -* * * Sucli drawings were made under 
my direction, supervision, and ciiiefly in accordance wlth ray design." "I or- 
dered it made, and gave instructions in its design and détails." "Mr. Daniels 
Buggested the combination of tlie two liydraulic lifting cylinders, to be sup- 
plied throMgh one pipe and valvp; and * * * l adopted his suggestion, 
which was the only part of the détails which was not suggested and designed 
by myself." 

, Turning noWito the testimony as to what had preceded the préparation 
of this drawing, it appears on the one hand that the complainant, in 
January and February, 1878, had in mind a plan for a réel with a dis- 
charging device consisting of a spider or fork actuated from an overhead 
track, and that he made a sketch of this plan, which is not produced; that 
in July, 1878, he "devised a,n automatic réel, having a discharging plat- 
form," operated by foot-power, and made sketches of the proposed appa- 
ratus, which bave disappeared, and as to the construction of which there 
is no satisfactory évidence except bis own statement; that in November, 
1878, and thènoe to Febru'âry, 1879, he made three sketches, which are 
produced, and which show a réel with a platform elevated by a lever 
actuated by hydraiulic power, and also a. platform and réel with concen- 
trio shafts, and devised in one case to raise the platform, and in the other 
case to lower the réel, so that the coil of wire may be removed. On thé 
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side of the respondent, it appears that in October, 1878, Daniel C. Sto- 
ver sbowed to the respondent a model of a dischai^ing device which he 
had invented, "consisting of a disk attached to a shaft extending through 
the axis of the réel, which could be pushed forward by the action of a cam, 
effecting the discharge of the coil," and that the respondent thereupon 
said to Stover that he could use that discharging device in connection 
with a réel which he had invented, and of which he showed a model. 

It appears to me that the above récitals are ail well supported by the 
évidence, and can admit of no doubt; and they are, so far as I can see, 
the only facts having any material bearing on the authorship of the first 
complète drawing of this invention. The complainant, on the issue hère 
tendered, assumes the burden of proof, and must, I think, as the évi- 
dence stands, maintain by a dear and undoubted prépondérance of prQO|f 
that be is the sole author of that drawing. I am entirely satisfied that 
he bas maintained this proposition. He had long before had under con- 
sidération a device for discharging the coil from the réel, and had eight 
inonths before made the sketches which show the substance of the inven- 
tion which was there embodied. On the other hand, the respondent, 
before the making of the drawings, according to bis own statement, had 
done nothing, except to entertain the casual thought that the disk at- 
tached to a shaft concentric with that'of the réel might be used to dis- 
charge the coil. I hâve no doubt that the origin of the first drawing 
was precisely as described by complainant in his answer to interrogatory 
27 as above quoted. The respondent insists that an inference contrary 
to the truth of the complainant's claim is to be drawn from the fact that 
on several specified occasions he neglected to set up the claim that he was 
the inventor of the device in question. I shall not go over the testimony 
on thèse points, and shaU only say that I see no évidence that there was 
any time when either the complainant or the respondent, if conscious 
that he was the inventor, would hâve felt called on to assert his rights, 
It does not appear that either of them ever claimed to be the inventor 
until he applied for a patent, except so far as there was a constant taçit 
claim and admission between the two men in accordance with what both 
knew to be the fact; and, even in their own minds, I am by no means 
satisfied that there was a concurrence of thought on this question. The 
respondent's counsel, speaking in his brief of the final drawing made by 
the complainant, and from which the machine was built, uses this lan^ 
guage: 

" The drawing was made while Morgan was in charge o£ the Works, and, 
by a necessary presumption of law, it was made under his direction; and, in 
the absence of a conternporaneous claim on the part of Daniels, the conclusion 
must be accepted that, if the drawing represented new and patentable devices, 
those devices were the property of Morgan." 

It is not difficult to suppose that the respondent has held the same 
view of the relative rights of himself and those who were, like himself, bût 
subordinate to himself, servants of the company. If he did hold that 
opinion, seeing'thât the drawing which showed the invention was pre- 
pared by his ôrder, and that the draughtsman made no claim as to tho 
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àuthoi-shîp, he woùld doubtless feél that the invention Was his own, and 
that he might lawftilly so àffirni bôth in his application foi" a patent and 
ia his subséquent testimohy. A decree will be made, authorizing the 
issue of a patent to the complainant as prayed. 



KocH et al. v. Bolz et ai. 
(Circuit Couru S. D. JTew Vork. Maroh 81, 1890.) 

FATielm Foà Inventions— Noveltt—Albpm Clasfs. 

A patent for an album clasp consisted of flat or lever sprlngs, instead of spiral 
sprints, whloh had formerly been used, to make the clasp, by e^tending and con- 
tractiog, adapt itseU to any book. AU the parts, exœpt the différence In the klnd 
of sprlngs nsed, were lised in thê olasps embraoitig the spiral sptlngs. Held that, 
stnce the use of flat sprlngs to do tbe work of tension and pressure had long been 
known, the patent, if it could be sustained at ail, should be limited to tbe exact de- 
. ttdlsof the combinatlon as desoribsd in the spécification, and could not be infringed 
by thé use of a similar spring for a similar purpose, with a différence in the man- 
ner of applying it. 

InK^uity. Bill for infringement of letters patent. 

J. Solîs Ritterband, (^Edmund Wetmore, of counsel,) for complainants. 

Gilbert M. Plymnton, for défendants. 

Wallace, J. The only novélty in the improved "album clasp," which 
is the subject of the complainants' patent, consists in the employment 
of flat or lever springs, in the place ôf spiral sprlngs which had previously 
been used, to make the clasps extend and coiitract, to adapt it to books 
of différent thicknesses. The springs are located within the case or box 
of tbe extensible claëp, just as the spiral springs were, and act as the 
spiral springs did, by tension and pressure, to do the same work. The 
prior patent to MuUer & Hipart describes ail the parts in combination 
with spiral springs. It ia said that by using flat springs the case can be 
made thinner, and consequently more artistic in appearance, than when 
spiral springs are used; and this seéms to be true, unless the latter are 
80 thin in diameter as to somewhat impair their efficiency. Inasmuch 
as lever or flat springs and spiral springs were well-known équivalents for 
one another, to do the work of tension and pressure, — so well known as 
to be a matter of which the court should take judicial notice, — ^iij varions 
inechanisms in which two devices are to be held in elastic relations to 
each other, it is very dôubtful whether there is any patentable novelty 
in thé clasp of the patent. If there i^, it must be in the peculiar détails 
of construction and arrangement by which the springs are made to co- 
operate with the other parts. 
' ■ In the Spécification the patentées state as follows: 

"'Withiu tbe box, e, there are suitable springs acting against thèse toes, t. 
We pifefer and use the volute springs,/, the inner ends of which enter the 
Blbts in the studs, h, and the outer ends pass beneath or behind the toes, i." 



NEW YORK GEAPK 8UGAR C0> ». AMKBICAN GKAPE 8TJGAB CO. 455 

The claim is for a combination in which the "springs, /," and "the 
projections, i," are éléments. As shown in the drawings, the springs are 
not strictly volute springs, but are flat springs, coiled at the end at which 
they are fastened, and which exert their pressure at the other end, and 
when they are less closely coiled; and are similar to those shown in prior 
patents for door latches, and looks, which operate against the end of the 
latch or boit, upon a toe, to throw the latch or boit forward. The clasp 
alleged to infringe the patent is provided with two springs, which consist 
of short pièces of flat steel wire fastened at one end, and bent at the ftee 
ends, to conform to the two curved sides of the box, along which the 
springs press and move, and which curved sides in connection with the 
springs tend to draw the two parts of the clasp together. They are not 
volute or coiled. The free ends do not act against a toe or projection, 
unless the curved side of the box can be deemed to be a toe. I think 
that the complainants' patent, if it can be sustained at ail, must be lim- 
ited to one in which the springs are of the détails in form and character, 
and bave the co-operating parts as described, and that the springs of the' 
défendants' clasp are not such springs. There was as much invention 
in employing the springs of the défendants' clasp instead of the sprin^ 
of the patent as there was in employing the springs of the patent instead 
of the spiral springs. The bill is dismissed, with costs. 



New Yoek Geape Sugar Co. v, Ameeican Gkapb Sugab Co. d fd. 
(Circuit Cov/rt, N. D. New York. May 26, 1890.) 

PxTBNTs lOR Inventions — Inprinobmbnt — Acoounting fob Pbofits. 

An Interlocutory decree, after flnding an infringement of plaintUCs pat^its by 
défendant corporation, directed the master to take an account of the profits which 
had arisen or accrued to the corporation thereby ; and on suggestion that the indi- 
Tidual défendants were ail the stockholders and offlcers of such corporation, and 
might, under the guise of a new name and form of a new corporation, continue to 
Infringe, the decree further directed the master toalso take an account of profits 
that had accrued to such individual défendants over and above the profits of the 
corporation. Held, that the decree did not direct an accountlng of profits arising 
Irom infringements by other previously existing corporations, in which défendants 
were stockholders, or by corporations which had previously been fonned in good 
faith, and not for the purpose of evadiog the decree, thougb défendants Were cou- 
trolUng stockholders therein. 

In Equity. 

Esek Cowen and F. H. Plaft, for plaintiff. 

John B. Bennett and John G. MUburn, for défendants. 

Shipman, J. The matters in issue upon this hearing arise upon the 
admissibility of testimony which has been offered tipcn the accountiiig, 
which has been objected to by the défendants, and which bas been cer- 
tified by the master for the opinion of the court. The history of the 
patents is detailed in 18 Fed, Rep. 638, and 24 Fed. Rep. 604. The 
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four Hamlîhs, who were co-defendants in the American Co. Case, were 
the offlcers and ail the stookholders of said company. The défend- 
ants were charged with a joint infringement of five patents in one and 
the same factory. The interlocutory decree, after finding an infringe- 
ment by the corporation of three patents, directed the master to take an 
account of the profits which the défendant company received, or which 
hâve arisen or accrued to it, "and which hâve accrued to the other de- 
fendants, over and above, and not part of and distinct from, the profita 
of the défendant corporation by reason of any infringement by said de- 
fendants." This direction was inserted for two reasons — First, because 
it.waa suggested that the Hamlins, being ail the stockholders and ofiicers 
of the corporation, might hâve been able to obtain for themselves profits 
ffoni the use of the patented process, and the conséquent business of the 
company, which did not manifestly appear upon its books; and, secondly, 
becàuse of the suggestion that thèse four individual défendants could, 
E^fter the interlocutory decree, take the shield of some other name, and, 
under the guise and form of a new corporation, of which they were the 
real and sole owners and managers, continue to direct an infringement, 
and to infringe the patents; and it was urged that a decree for an account- 
ing simply by the corporation would be inoperative. 

It now appears that, during the period of the infringement by the 
American Company, the Hamlins were the controlling, though not the 
only, stockholders in two other corporations in other states which own 
glucose factories, and that, before the date of the decree, the stockholders 
in ail thèse Hamlin corporations and their Buffalo competitor and rival, 
thei Fermenich Company, had formed a new corporation, called the 
" Atliericàn Glucose Company," which became the owner of substantially 
the entire property and plants of the old corporations, the Hamlins own- 
ing three-fourths, and the Fermenich stockholders owning one-fourth, 
of the stock of the new company, This was really a new company, and 
not a ihere reappearance of the American Grape Sugar Company under 
another name, and was established in good faith, and not to évade the 
dfecree. Since its organization, it has bought three other glucose fac- 
tories in which the Hamlins had no interest. The Hamlins are ofiicers 
of the glucose company, The plaintiff has made inquiries in the account- 
ing to ascertain whether the Peoria and the Glucose Companies hâve in- 
Mnged, for the purpose of subsequently ascertaining the profits which 
thç Hamlins made as stockholders of said infringing corporations, and 
claims the right to compel an accounting by the individual défendants 
of the profits which they may bave received, as managing ofScers and 
stockholders of other corporations than the American Grape Sugar Com- 
pany, by reason of the infringement by such corporations so under the 
direction of the Hamlins, of the patents in suit. Thèse questions were 
objected tOj àad bave been certified by the master. 

The interlocutory decree intended that an accounting should be had 
of the profits which had accrued to the American Grape Sugar Company 
by reason of its infringement, and of other and distinct profits which had 
accrued. to the Hamlins, who were the .managers and ail the stockholders 
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of said corporation, by reason of its said infringement, or whîch should, 
before the close of the accounting, accrue to them by reason of an in- 
fringement of the same patent by thèse individuals under the cover of 
some other name, or under the guise of a new corpo„J>ion; but it was 
not intended to direct an accounting of profits arising from infringements 
by other previously existing corporations, like the Peoria Company, in 
which the Hamlins were stockholders, or in corporations which had pre- 
viously been formed in good faith, and not for the purpose of evading 
the obligations or terms of the decree, although in such corporations the 
Hamlins were controUing stockholders. In the opinion of the court, 
the questions which hâve been certified by the master are inadmissible. 



Neel et al. v. Blythe et al. - 

(District Court, W. D. Pennsylvania. May 29, 1890.) 

1. OOLMSION — VE8SEL8 TOBN FBOM MoORINGS^PlOODS — ^lNBVITABI.B ACOIDBNT. 

During a audden and extraordinary flood in the Monongabeila river, tbe défend- 
ants' fleet of water^oraf t was torn from its moorings at night, and carried down 
Etream, and, it was oharged, collided with ând damaged the Kbelants' coal-boati. 
TJpon the facts disclOsed by the proofs, held, that the case was one of inévitable 
accident. 

2. Same— Diligence. 

Tbere being no snch particular relation between the libelants and the défendants 
as imposed upon the latter auy spécial obligation, they were not bound to exercise 
more thàn ordinary prudence, skill, and diligence to hold thelr fleet. 
8. Same. . o 

The highest degree of caution that could be used was not re^uired of the de- 
fendants. 

In Admiralty. Libel m personam. 

D. T. Watson and Knox <fc Reed, for libelants. 

D. F. Patterson and T. H. Baird, for respondents. 

AcHESON, J. I shall not discuss the question of jurisdiction, but, fol- 
lowing the later décisions, will regard the case as one cognizable in a court 
of admiralty, and proceed at once to a considération of the merits of the 
controversy. The libel charges, in substance, that the défendants' fleet 
of water-craft and rafts of timber, — composed of three barges, five coaJ- 
boats, a flat-boat, and several rafts, — which was lying in the Mononga- 
hela river at Monongahela City, was improperly, negligently , and insutB- 
ciently moored and tied up, and that by reason of négligence in that 
regard said fleet broke away from its moorings about 11 o'clock on the 
night of July 10, 1888, and, drifting down the river, came into collision 
with, and thereby sunk and damaged, thirteen coal-boats belonging to 
the libelants, which were lying in the river 200 feet below, well and se- 
çurely moured to the shore. Upon a careful examination of the volu- 
minous propfs, I find the material facts to be as foUows: The défendant?* 
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fieet' %aS rûoored at their own private landing, whicli was in ail respecta 
a pïopër and safe placefor mooring water-craft. At the head of the land- 
ing Were four abutmenta, the tops of the tying posts of which were as high 
a<s the highest point on the river bank at that place. The fleet lay itn- 
mediately below thèse abutments, and was secured thereto by a chain 
and five-lines, which ran from the posts on the tops of the three outer 
abutnaents tb différent points on the head of the fleet. There were also 
two linea attached to the lower part of the fleet, and extending to a post 
où. the shore up stream, and a further line tied to the inside barge, and 
runningto an abutment in front of the défendants' planing-mill. This 
Was -the condition of affairs on the morning of July 9, .1888, when the 
river began to swell. Then, on the afternoon of that day, still another 
line was run from the inside post of abutment No. 2 to one of the rafts, 
and thence to the outside barge. Ail thèse lines were reasonably good 
and suitable, such as are ordinarily employed for the like purpose and 
under like circumstances. Ther;^ had been no unusual local rain-fall, 
and no considérable rise was looked for by the défendants or others at 
Monongahela Çity. The rise, indeed, pâme mainly from the head-waters 
of the river; and, even after it begàh at Monongahela City, the height to 
which, the water eventually there rose was altogether unforeseen. Mr. 
Fordi aiînan of expérience, who assisted in putting additional lines on 
thè dçfé/idants' fleet, testifies that on Tuesday, July lOth, he had no idea 
that the water would corne to within 10 feet of the point it ultimately 
attained; and H. L. Abrams, who bas had personal knowledge of the 
river for many years, testifies : 

"It was thegreatest rise we ever had, and the most deceptive rise, — kept 
on riaing when everybody thought it had quit; and it kept on." 

On July lOth, (Tuesday,) especially during the afternoon, some of 
the défendants, with a large force of employés, were engaged constantly 
in putting out additional Unes to shoje, tighteiiing upthe lines so as to 
keep an equal straiu on them, breasting in thé fleet, and doing what- 
ever else seemed to them to be riecessary for its security. Probably, 
altogether, there were as many as 15 men so employed, and those who 
had oversight of the woïk were at least of average expérience and skill 
in such aatters. On the morning of that day another inch and a half 
Une wàs put out from the abutment near the logway of the planing- 
mill to the lower part of the fleet, and a stern line was run thence to a 
post on shore; and later in thei day three other suitable lines were run 
from the lower part of thè fleet, and fastened to shore. Then, some 
time àfter 2 b'clock in the afternoon, the défendants bôrrowed a new or 
neàrly new two-inch line frorti Lbwis Staib, and it was tied to a walnut 
•tree whi<!h stood on the river bank £t short distance above the head of 
the fleet, kûd Was run and fastened to tWo of the rafts in the upper part 
ôf. the fleet. Furtheriflore, sèveral Unes — four ôf them each an inch 
and a bàlf thick— weré run,'66m«' from a peaï treè, and sottie from a 
cherry tree, on the river bank- and made fast to the upper part of the 
■fleét/'- 'Thé'walnut, pear, and cherry so lïsed were live, sound trees ; the 
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former being of the diameter of about 15 inches, and the pe&rand 
cherry each of the diameter of from 10 to 12 inches. Thèse trees, 
and particnlarly the wulnut, had been used for tying fleets for a nuffiber 
of years by the défendants and their predecessors in business. Aocord- 
ing to the clear weight of the évidence, ail the lines so put out on Tues- 
day, except the one stern line, ran, with respect to the river, at an 
angle of about 45 deg., and thus opéra ted as head-lines to hold the fleet 
up against the current, while tending at the same tirae, also, to breast 
the fleet into shore. Late in the afternoon (in conséquence, it would 
seem, of a suggestion made by James Neel, one of the libelants) the 
défendants borrowed from the raîlroad company two two-irwh lines, 
which they tied together, so as to give sufficient length, and the line 
■was made fast to a cherry tree near the railroad, and the other end 
fastened to the upper part of the fleet as a breast-line, and a twister was 
put in the line, and used to draw the fleet in towards the shore. 

Besides the suddenness of the rise, the flood was extraordinary in 
other respects. The water reached a height above that of any former 
flood of which there is any record or knowledge. The force of the cur- 
rent, too, was unusual ; attaining on Tuesday, the witnesses déclare, a 
velocity of from eight to ten miles an hour. The drift, also, was re- 
markable, both in quantity and composition. Besides the more usual 
things, the witnesses mention flats, coal-boats, barges, rafts, coal-tipples, 
bridges, out-buildings, and "large trees taken out by the roots" as being 
swept down stream. During Tuesday a great quantity of drift-wood, 
such as stumps, logs, etc., accumulated above the défendants' four 
abutments, and by the afternoon it had become a solid mass, piled up 
against the abutments. At 6 o'clock on Tuesday evening the water was 
over the tops of thèse abutments, and it had risen probably as much as 
four or flve feet more by 10 or 11 o'clock that night, when the catas- 
trophe under investigation occurred. It was then very dark, and tbose 
nearest could aot see what took place. Only one of the witnesses claims 
to bave been able to distinguish objects, and he states that he saw one 
of the défendants' barges strike the libelants' fleet, Several witnesses, 
who were favorably situated for hearing, testify that they first heard, 
apparently at the head of the défendants' fleet, a great crash,— "like 
two heavy bodies coming together," one deseribes it, — which was im- 
mediately foUowed by the snapping of lines; the différence between the 
Sound of the crash and that of the breaking of the lines which ensued 
being quite distinguishable. Capt. Wilson Layraan, a witness for the 
libelant, who was on board the steamer Stella, which was tied to the 
outside of the libelants' fleet, the head of which fleet was 200 feet below 
the foot of défendants' fleet, states that he heard "the crash above," and 
someone hallooing, " Hère she goes!" and that about thesametimehe heard 
"lines snapping and cracking up about the mill;" and that very shortly 
afterwards, not more than a minute or twOj he heard a crash into the 
libelants' fleet. He says hethought it was the défendants' fleet that 
struck the libelants' fleet; but he adds: "I conld not say, it wasiSO 
dark." Whatever may hâve been the immédiate cause of the disââtear 
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which befell the libelants, it is certain that the two fleets were swept 
away at nearly the same tinie ;. the défendants' fleet moving first, and 
thei libelants' fleet moving very so'on afterwards. 

The rise continued during thenight; the flood not reaehing its extrême 
héight imtil the lïext morning. As indicating how "the waters pre- 
vailed" then, mention may hère be made of the fact, stated by Mr. Neel, 
that the flood stood ten feetup on the trunks of the two Yohe pear trees, 
of which we shall soon hâve occasion to speak. After daylight it was 
disèbvêred that the riiass of drift which had been above the abutments 
was gone, and it also appeared that the walnut tree and pear tree and. 
the cherry on the river Isank to which lines were tied had been puUed 
ont by thé roots, and carried offbodily. The cherry up at the railroad 
Was stHttding; ihe line attached to it having parted. 
■ Noiv, the défendants maintain that the crash first heard by the wit- 
nesses was occasioned by the great mâss of drift coming over the tops of 
thé abutments, and striking the head of their fleet; and that this mass, 
sWeeping onward, was the immédiate cause of a common disaster to the 
two fleéts. Certainly, there are circumstances among those heretofore 
narrated which well comport with the theory that the défendants' fleet 
was thus brokeri up and turned loose; ànd if, indeed, that body of drift- 
wood,' rising with the water, carne over the abutments, and was driven 
againsf the head of the défendants' fleet, it is very difficult to conceive 
how thé loss hère in question could bave been averted by any precaution- 
ary méasures open to the défendants. But the libelants, denying the 
sôundness of the above hypbthesis, insist that the loss they sufl'ered was 
due to the culpability of the défendants in at least two particulars. It 
is shown that two large pear trees stood in the lot of "Yohe Brothers," 
a' short distance above the walnut, and a little further in from the river 
than it stood, which trees for a long time had been used in high floods 
i'or tying fleets which lay at the défendants' landing; and it is asserted 
that the failure to use those pear trees on this occasion was a serious and 
inexcusable fault. Again, it is alleged that the défendants' fleet was not 
prisperly breasted into the shbre, but was unnecessarily and negligently 
left iexposed to the force of the current. To substantiate thèse charges, 
the libelants examined a number of witnesses. Suoh of them as are ex- 
perts express the opinion that the défendants should hâve fastened head- 
liûés to the Yohe pear trees; and they further say that the lines to the 
-abutments should bave been loosened, in order that the fleet might bave 
swiing or been drawn into the shore as the river rose; while at least one 
of thèse witnesses states that it would bave been still better had the lines 
to the abutments been thrown ofl" altogether. On the other hand, the 
défendants bave shown that the Yohe pear trees had become rotten in- 
side, and that their tap-roots had rotted away, — facts tending to the con- 
clusion thftt those trees were no longer entirely safe for tying purposes; , 
and then the witnesses on the part of the défense testify that in fact the 
défendants' fleet was properly breasted into the èhore, and, indoed, as 
far in as the piles of limber and the oakum house on the river bank 
wôùld allow. 
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Aftèr the most patient study of the évidence, I am not eonvinced that 
the défendants were guilty of culpable négligence in any particular 
■whatever. If it be conceded that the direct cause of the libelants' los3 
was the collision charged, still, under the proofs, it was, in my judg- 
ment, a case of inévitable accident, within the rule in admiralty. Tfte 
Austrùi, 14 Fed. Rep. 298. The rule is thua declared by the suprême 
court, even in respect to a vessel moving under the control and guidance 
of a master, officers, and crew: 

"Inévitable accident is where a vessel is pursniiig a lawful avocation in a 
lawful manner, using the proper précautions against danger, and an accident 
occurs. The highest degree of caution that can be uaed is not required. It 
is enough that it is reasimable under the circumstances, such as is usual in 
siniilar cases, and bas been found by long expérience to be sufflcient to an- 
swer the end in view, — the safety of life and property." The Gfrace Girdler, 
7 Wall. 196. 203. 

The witnesses who condemn the défendants speak with the wisdom 
that cômes after the event. But the défendants are to be jùdged with 
référence to the extraordinary circumstances in which they fouhd them- 
selves. They were called upon to act in an emergency, and had to lace 
périls unexpected, and increasing to the end. The situation was one 
of surprises. Certainly, the choice of trees to tie to was a matter for 
the exercise of mère good judgment, and a mistake hère would not 
justly subject the défendants to a charge of carelessness. Br&wn v. 
French, 104 Pa. St. 604. Théir own property was at stàkè, and they 
■were moved by the^powerful stimulus of self-interest to do whatever was 
possible to save their fleet. It is not to be doubted that to that end 
they gave their very best endeavors. The défendants stood in no such 
particular relation to the libelants as imposed upon them any spécial 
obligation; and assuredly they were not bound to exercise moré than 
ordinary prudence, skill, and diligence. Shear & R. Neg. § 22. That 
they conformed, at least, to that standard of duty, I hâve no hésitation' 
in holding. Let a decree be drawn dîsmissing the libel, with costs. 



The Sagua v. The Ghace and The Rescde.* 

The Geace v. The Sagda and The Battleb. 

{District Cffwrt, E. D. Penmylvania. May 13, 1890.) 

1. Collision — Tuas with Tows— Liabilitt op Tvas. 

Where tugs having tows in charge pass, and allow sufflcient room, if their tows 
foUow them, to pass safely, they cannot be charged with fault if the tows, throtigh 
had steering, collide, although they oould bave allowed more room. 
3. Same— Liabilitt op Tows. 

When a tow fails to follow her tug, and as a résuit a collision takes place, she 
must respond in damages. 

'Beçortèdby G. Berkeley Taylor, Esq., of the jPMladelpbia-haE. ^ ■ ;; ..; 
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• libelJîP Çollifiion by the brig Sagua against the sohooner Grâce and 
tug Eegcue; aJ^o by schooner Grâce against brig Sagua and tug Battier. 
: Richçard C. McMurtrie, for the Sagua. 

Ourtis TUim and Henry R. Edmunds, for the Grâce. 

Alfred Driver and /. Warren Coulston, for the Rescue. 

John F. Lewis, for the Battler.; 

Butler, J. As the Sagua, in charge of the Battler, was passing up 
the river Delaware to Philadelphia on December 22, 1887, near 9 
o'clock ini.the evening, she encountered the Grâce passing down, in 
charge of the ReScue, opposite Billingsport. The Sagua and Battler 
were well over towards the eastern side of the channel, and the 
Grâce and I^escue were slightly further west. The night was clear 
■with bright moon. The Sagua is 127 feet long, of 366 tons bur- 
den, 9i feet draught, was in ballast, and towed by a hawser 60 to 70 
fathoms long. The Grâce is 145 feet long, of 516 tons burdén, 15 feet 
draught, was loaded with irbn, towed by a hawser 50 to 60 fathoms 
long. At a distance of half a mile, and probably more, the Battler 
signaled the àpproachîng vessels to port, and immediately ported her- 
self. The Rescue answered promptly, and ported alsô. The latter 
pàssed the Battler and Sàgua at a distance of 70 to 90 feet. The 
Grâce, înstead of following her tug, tufned eastward after passing the 
Battler, and ran into the Sagua, striking the port side with her head 
at an angle néar 45 deg., forcing her aground, and jnflicting much in- 
jury. The Sagua libeled thé Grâce and Rescue, and was in turn, with 
the Battler, libeled by tlie Grâce. Subsequently the Grâce brought the 
Battler in to answer the Sagua's claim also. It is thus seen that the 
se veral vessels are eh arged with fault. A large amount of testimony 
bas been Jaken, some part of which is irrelevant, some part improbable 
and incrëdiblè, and mil ch that is contradictory and irreconCilable. To 
anàlyze and discuss it would be a waste of timej and I will do little 
more, therèfore, than state conclusions. 

As respects the Sagua, I find nothing to justify the chargeagainst her. 
She was in proper trim, had.her lights burning, and foUowed her tug, 
bearing eastward. She may, however, be responsible for the conduct 
of her tug, possibly, if the latter was in fault. 

Was the Battler in faUÏi? I find no reliable évidence that she was. 
Her course, and position in the channel, were proper. She was, I be- 
lieve, well ovér to the easterù side. At a safe distance she signaled the 
approaching vessels to port,, and, receiving a favorable answer, ported, — 
bearing as tnuch eastward as was necessary and safe. The circumstances 
did not require her to stop, (she could not safely do so with the Sagua 
i;iï'']içriéar,) or take othèr précautions against danger. No danger was 
apparent until later, when no précautions were available. 

Was the Rescue in faqlt? She answered and ported promptly when 
BÎgiiàîed, and passed the Battler and Sagua at a safe distance. There is 
différence of opinion respecting the distance. The witnesses capable of 
forming the most.reliable judgment are those from the Battler, the 
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Sagua^' atid Rescue. Those from aboard the Grâce could know little 
about it. Their situation was not favorable to judging. If the Grâce 
had foUowed, no collision would bave ûccurred. She migbt bave 
passed a little nearer, beoause of the situation of her hawser, but the 
différence would hâve been unimportant. The distance would bave 
been suflBcient to avoid danger. 

It is entirely clear, tberefore, that the collision resulted from the 
Grabe's sheer eastward, and from this alone. But for it there would 
bave been no collision. I see no room wbatever for controversy on this 
subjeet. The Grace's anâwer virtually admits it, and the testimony 
leaves no room for doubt. Instead of eheering to starboard when she 
received the signal, and following her tug, she held her course a little 
while, and then turned in the opposite direction, obliquely across the 
channel, and ran into the Sagua, striking herat an angle of nearly 45 deg. 
She asSerts in excuse that her sheer was Unavoidable; that it resulted 
from the situation in which she was placed, without fault of her own. 
If this is true, she is not responsibie. In such case her tug is. Is she 
(the Grâce) responsible,^was her sheer unavoidable? The case turns on 
the aiiswer to this question. The burden is on her to prove that it was 
unavoidable. Presumably the rudder would control her course, and, in 
the absente of proôf to the contrary, her sheer must be attributed to a 
starboard wheel. And besides, setting up the inability to control ber 
courée, as a défense, she must prove its existence. The alleged cause of 
this inability is the passage of the Battler near her track, and the coïù- 
motion produced by the lattér's screw. By this means, itis asserted, she 
lost control of her movements, and was forced over into the Battler's 
wake; and thus,- without fault of her own, brought into collision with 
the SagUa. If this is true, I repeat, she is blameless, and the consé- 
quences must rest on her tug for rnnning so near. There was plenty of 
water westward, and the tug should bavekept furtheraway, if such con- 
séquences wereto be apprehended. The tug must be held to knowledge 
of the danger, (if it existed,) and was bound to avoid it by keeping fiir- 
tber o&. ' 

Has the Grâce proved her excusatory allégation? Many witnesses 
wërô examined respecting it, and their testimony is irreconcilable. A 
statement and discussion of this testimony is unnecessary. It is suffi- 
cient to say that the excuse is not proved. Indeed, I think the circum- 
stances clearly disprove it. It is incredible that the commotion produced 
by the Battler, a small vessel, light and high in the water, could bave 
had such an affect on onè of the Grace's size, especially against tlie in- 
fluence of both her hawsér and rudder. It would bave been quitè as 
likely toaffeet the Battler, jndeed much more so, because of hersmaller 
size and draught; and it is quite as likely that a similar effect would bave 
been produced on the Sagua by the Rescue's passage of her; and yet nei- 
ther of thèse vessels were disturbed. Supposing the water to bave forced 
the Grâce over as alleged, it seems physically impossible that she 
should bave been carried into the position assumed. The Battler had 
passed her some distance before she reached the Sagua, and as her 
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steito, with the rudder turned to starboard, would respond to the car- 
rent Dttuch more readily than her head, she would bave straigbtened 
up in thè Battler's wake and met the Sagua head on. She could not 
hâve struck her in the side at an angle of 40 deg. The Sagua was 
foUowing in the Battler's wake. It ia not necessary to pursue the sub- 
ject further. The Grace's excuse for her sheer cannot be accepted. In 
my judgniient, not only is the weigbt of the direct testimony against 
her, but the inferences from undisputed façts, disprove her alléga- 
tion. I hâve pot overlooked the fact that her wheelman and another 
of her crew, swear that the whçgl was to port. I do not, however, 
place any faith in this testimony. It was their duty to so place the 
whfeel, and if they failed I would not expect them to admit it. Such 
men generally feel an obligation to stand by their vessel when testify- 
ing, as well as under other oircumstances, and where their interests 
are involved little reliancecau be placed upon what they say. I believe 
thèse men were slow to act, and that no order was executed which pro- 
ducéd visible change, until nearly abreast of the Battler; that when it 
was executed, (or attempted,) and the wheel changed, it was turned 
the wrong way. By no other bypothesis ean her course be accounted 
for. It cannot justly be urged that this mistake resulted from con- 
fusion arising from péril and fright, at the time when the change should 
hâve been made, 

0jîfir8t blush there is something impressive in the suggestion that 
the' tugs should not bave brough't their tows so near together as to 
render a collision possible; that with plenty of water westward the Res- 
cuè;ahould hâve passed at greater distance. But it must be seen, I 
thinki on reflection, not to be entitled to any weight. Had the collis- 
ion not occurred, no one would, hâve considered the proximity unus- 
ual., The distance was sufficient for safety. A tug is not required to 
sheer so fâr ofF her course fis to guard against possibility of danger from 
négligent management of her tow. The latter is expected to follow 
the former, and, if there is room to allow it to pass with safety while 
foUowing, by the exercise of ordinary care, this is sufïicient. It is idle to 
speculate about thedistance at which the vessels would bave passed if the 
Grâce had followed the Rescue. As before said, it is entirely clear that 
the disaster oeeurred solely because she did not. Her efforts to ex- 
cuse herself by attributing faults to others, are natural; but, when it is 
found that her own disregard of duty in turning eastward, fully accounts 
for the collision, the caseis at an end. 

The Sagua is entitled to a decree against the Grâce for the damages 
inflicted. The libels against the Rescue, the Battler, and the Sagua 
must be diamissed. A decree may be preparôd accordingly. 
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Pdecell V. British Land & Moetgage Co., Limited. 

(CireuU Court, D. Kansas. May 16, 1890.) 

1. Bbmoval of Causes— Citizenship—Pobbign Corporation Dépendant. 

A corporation organized under the tewa of aforeign country, and havingltachief 
office tbere, does not become a résident of a state of the United States by doing 
business and having an office therein, so as to def eat its right to remove a case 
against it f rom the state to the fédéral court, under the act of 1888, ('25 St. V. S. 
434,) S 8, providing that an action brought in a state court may be removed to the 
circuit court of the United States "by the défendant or défendants therein, being 
non-residents of that state. " 

2. Same^^Waiver. 

The court having jurlsdiotlon of the subjeet-matter and the parties, the rlght of 
a défendant to object to being sued in a district of which tae is not an inhabitant 
i3 Personal to hlmself, and be may insist upon or waive that right as he cbooses. 

Motion to Remand to State Court. 

John E. Hesdn, W. P. Douihitt, and RanKn Mason, for plaintifiF. 

Johnson, Martin & Keeler and T. S. Brown, for défendant. 

FosTEB, J. This case was removed to this court from the district court 
of Riley county, on the application of the défendant, on the ground that 
it is a foreign corporation and non-resident of the state; and the plaintiff, 
who is a citizen of the étate of Kansas, now moves for an order remand- 
ing the same to the state court. The ground on which the motion is 
made is that the défendant is a résident of this state, and, therefore, not 
entitled to remove tlie cause. The more formai manner of proceeding un- 
der a plea in abatement to the jurisdiction of the court is waived, and the 
mattersubmitted on motion and affidavits. The faets as to the organization 
and business of the défendant company are briefly thèse: It is a corpo- 
ration organized under the laws of Great Britain and Ireland, with its 
head-quarters or chief office in London. It is now engaged in loaning 
money on real and personal property.in Kansas, with its place of busi- 
ness ànd office at Manhattan, and under charge of Stewart J. Hogg, a 
subject of Great Britain. It has no other place of business in this coun- 
try. The first section of the act of 1888 (25 St. U. S. 434) confers ju- 
risdiction on this court, as foUows: 

" That tlie circuit courts of the United States shall hâve original cognizance, 
concurrent with the courts of the several states, of ail suits of a civil nature, 
at common law or in equity, where the niatter in dispute exceeds, exclusive 
ôf interest and costs, the sum or value of two thousand dollars, * * * 
in which there shall be * * * a controversy between citizens of a state 
and foreign States, cltizens. or subjects. * * * And no civil suit shall be 
brought before either of sald courts [circuit or district] against any person, by 
iany original process or proceeding, in any other district than that whereof he 
is an in habitant; but, where the jurisdiction is founded only on the fact that 
the action is between citizens of différent states, suits shall be brought only in 
the district of the résidence of either theplaintifE or the défendant." 

In section 2 the second clause of the removal act reads as follows: 
"Any other suit of a civil nature, at law or in equity, of which the circuit 
courts of the United States are given jurisdiction by the preceding sectioBt 
v.42F.no.9— 30 
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and which are now pending, or which may hereafter be brought, in any state 
court, tjày be rémoved into the' 'ci:S:uit court of the United States for the 
proper district by the défendant or défendants therein, being non-residents of 
that State." 

Under this provision the right of removal from the state court has two 
çsseiJtial limitations: Mrst, it mustibe a suit of whîch the circuit courts 
are given jurisdiction by the first section; second, the right of removal is 
liraited to the défendant who is a non-resident of the state. This is an 
action of which the circuit courts are given jurisdiction, as ît is a con- 
IrovëiSy between a citizen of Kansas and a citizen or subject of a foreign 
state. It has been judicially determined that for the purposes of juris- 
dictiôq à foreign corporation is.a ^lïbject of the state under which it has 
its corporate existence. Railroad Oo, v. Letsan, 2 How. 497; Terry v. 
Insurance Co., 3 Dill. 408. This being a suit between a citizen and an 
alien, and not between citizens of. différent states, the plaintiff' insists, 
under. the àct of 1888, that it eould not hâve bfièn brought originally in 
this court unless the défendant is an ihhaJbitant; in other wbrds, that this 
court could hâve no original jurisdiction of this case unless the défendant 

j Jaan iûhaMtant of this district; and, if it is an inhabifaût, it cannot be 

ta ^^On-residenti and hence is not entitled to remove the case. This argu- 
mentslirould be quite conclusive if the inhibition against bringing suit 
jn any other district was jurisdictional; but it does not .appëar to beso, 
altbough in the éarly case of Yuba Co. v. Mining Oo., 82 Fed. Rep. 183, 
.the court seems to favor that view. The clause giving jurisdiction pré- 
cède? the clause fixing the sitws of the suit, and ia gênerai in its tenns, 
and irreèpective of the locality Where the suit shall be brought, and the 
removal. clause says, "any other suit * * * of which the circuit 
courtsi of the United States are given jurisdiction by the preceding sec- 
tion;" not the circuit court of a parlicular district. The court having 
jurisdictiion of the subjedt-matter and the parties, the right to object lo 
being sued in any other district isj)ersonal to the défendant, and he may 

, object ;or iwaive it as he chooses. Zaïribrino v. Railroad Co. , 38 Fed. Rep. 
450; OKiley^w. lfc.4rtfttw, 35 Fed. Rep. 372; Meyer v. Herrera, 41 Fed. 
Rep, 65; Ex parte Schollenberger , 96 U. S. 369. The matter of résidence 
or inhabitancj' is largely a matter of intention. , A person may live but 
a day in a certain locality, and be an inhabitant Q,r résident; while he 
migbt live there many days, and become neither. The intentions of 
parties are not always apparent to' the World, but the party himself may 
concède inhabitancy by sim'ply being found in the district. 

Thé question, then, tq be determjned on this motion is whether the 
défendant is a résident or a non-resident of this state, within the mean- 
ing of .tbe removal act. The use of, the word "non-resident" in the act 
of congress is somewhat perplexingi If it means non-citizenship of the 
state, the- question hère involved bas been repeatédly adjudicated, for a 
corporatîoii for judicial purposes is conclusivèly presumèd to be a citizen 
of the state or country under the laws of which itis created. Railroad 

. Co. V. Koontz, 104 U; S; 12. In this case Mr. Chief Justice Waite, speak- 
ing for the court, uses the following language: 
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"A corporation, therefore, created by and organized under the laws of a 
particular state, and having its principal oASce there, is, under the constitu- 
tion and laws, for the purpose of suing and being sued.a citizen of that state, 
possesslng ail the rights and having ail the powers its charter confers. It 
cannot migrate nor change its résidence without the consent, express or im- 
plied, of its state, but it may transact business wherever its charter allows, 
unless prohibited by local laws. Such has been for a long time the seltled 
doctrine of this court. ' Itroust^well in the place of its création, and cannot 
migrate to another sovereignty. '" 

Steam-Ship Go. v. Tugirum, 106 U. S. 118, 1 Sup. Ct. Rep. 68; Raûroad 
Oo. V. Letson, supra; RaUroad Co. v. Harris, 12 Wall. 65; Terryv. Insurance 
Co., supra. The cases on this subject are légion, but it is too familiar 
to require further citations. It is very doubtful whether the term "non- 
resident" is used in the removal act in any différent sensé than that of 
"non-citizenship." In that sensé it would be in harmony with antécédent 
législation on this subject. In that sensé the single compound word 
"non-resident" would include the right of removal to défendants, whether 
citizens of another state or citizens or subjects of a foreign state. It has 
been repeatedly decided that the words "citizen" and "résident" are not 
synonymous terms. Parker v. Overman, 18 How. 137. Se, a citizen 
of a state may be a non-resident of the state; but no one would seriously 
Gontend that a non-resident citizen of a state, when sued in the courts of 
his own state by a citizen of another state for over $2,000, could remove 
the case to the United States court on the ground of diverse cjtizenship. 
And y et a literal and restricted folio wing of the term "non-resident" must 
lead to stich a resuit; for, certainly, the case is one of which the circuit 
courts of the United States are given jurisdiction, and the défendant is a 
non-resident of the state. The use of the terms "inhabitant" in the first, 
and "non-resident" in the second, section of the act of 1888, are ex- 
ceedingly perplexing, as applied to foreign corporations; and the morè I 
study on it the more I am convinced that there is but one rational solu- 
tion of this question, and that is to retum to the old, fixed landmarks, 
and apply the rule enunciated by the authorities before cited. A cor- 
poration is a citizen or subject of the state under whoselaws it is created, 
and it does not become a résident of another state by doing business 
therein, so as to deprive it of the right to remove its case from the state 
to the fédéral court under the act of 1888. Fales v. RaUway Co., 32 
Fed. Rep. 675. 

I reach this conclusion after full considération of the Case of Zambrino, 
mpra. In that case the railway company was a citizen of Texas, with 
ils principal office in the eastern district of that state, and it was sued in 
the western district, where it also operated Lis road. The only question 
was whether it was an inhabjtant of the western district so as to make 
it liable to be sued in that district. Judge Maxey held it was; and 
again, in Scott v. CaUle Co., 41 Fed. Rep. 225, the same court applied the 
rule to a foreign corporation doing business in Texas. In Riddk v. EaU^ 
road Çb,, 89 Fed. Rep. 290, the circuit court of Pennsylvania followed 
the rule laid down in the ZamJjrino Case. With the question involved 
in thoge, case», I am not now dealing. It is not improbable that a citizen 
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ofbne State or country, whether an individual or a corporation, may at 
the same time be an inhabifant of another state or country, and, as such, 
subjectto be sued in the fédéral courts. What I do hold in this case is 
simply this: that it was not the purpose of the removal act to make the 
question of residency, if the défendant corporation could acquire a rési- 
dence hère, override that of citizenship. If so, it is inconsistent with ail 
former législation and the constitution itself, and leads to the absurdity of 
allowing a citizen temporarily non-resident, and sued in the courts of his 
own state by a citizen of another state, to remove the case to the fédéral 
court, which he could not do if repiding in his own state. Mills v. Newell, 
41 Fed. Rep. 629. The motion toremand this case to the state court 
must be overruled. 



New York & N. E. R. Co. v. Woodruff et al, CommissionerSi 
(Circuit Court, D. Connecticut. May 22, 1890.) 

CiKCUiT CouKTS — JuRiSDiCTioN— Question Pendino in Suprême Couht. 

After Tfuindamus proceedings had béen comtnenced in a state court, défendant 
filed a pétition for removal to tlie circuit court of the United States ou the ground 
that it was a civil suit arising under the constitution of the United States. The 
pétition waa denied, and the judgment of the lower court was afarmed by the high- 
est state court. A writ of error waa allowed by the suprême court of the Uuited 
States. After the décision of the state court, a bill was flled in the circuit court of 
the United States to enjoin the enforcement of the peremptory mandamus issued 
by the state court. Beld, upon demurrer to the bill, that, since the same questions 
were bef ore the suprême court as were raised by the bill In the circuit court, a dé- 
cision bv the latter was unnecessary, and the demurrer Was overruled pro forma. 

In Equity. Demurrer to bill. 

Edward D. Rohbins and S. E. Baldwin, for plaintiff. 

Wm. F. Henney and H. Q. Robinson, for défendants. 

Shipmak, J. This is a demurrer to a bill in equity of thé New York 
& New England Railroad Company, a Connecticut Corporation, against 
the members of the commission appointed by the gênerai assembly of 
said state in the matter of the grade crossing at Asylum street, in the 
city of Hartford. The bill prays for an injunction to prevent the de- 
fendants from taking meàsures to enforce a peremptory mandamus against 
said Company, for which it was anticipated that application would be 
made to the superior court for the county of Hartford, and which bas 
since been granted by said court. After the application for mandamus 
had been brought in said state court against the railroad company, and 
within the time prescribed by the statute of March 3, 1887, said com- 
pany filed in said court its pétition and bond for a removal of said 
cause to this court, upon the ground that it was a suit at law of a 
civil nature, arising ûnder the constitution of the United States. No 
question of fact arising upOn said pétition, but the questions béitig ex- 
olusively of laWj which were apparent Upon the record j the superior 
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court , proceeded to examine and détermine the company's right to a re- 
mova] of the case, decided that such right did not exist, and, npon 
further hearing, that a peremptory mandamus should issue. Upon a 
writ of error to the suprême court of errors that court held that there 
was no error in the décision of the lower court. 20 Atl. Rep. 17. 
True and attested copies of the pétition for removal and accompanying 
bond, and of the record prior to the filing of the pétition, had been 
filed at the proper time in this court. No action bas been taken there- 
on. After the décision of the appellate court, this bill for an injunc- 
tion was brought to this court. It further appears from the papers in 
the motion for a preliminary injunction that a writ of error from the 
suprême court of the United States has been allowed, and lodged with 
the clerk of the suprême court of errors. 

The same questions which are raised by this demurrer are before the 
suprême court, and raust be determined by that court upon the writ of 
error. They are the right to remove the inandamus proceedings to the 
fédéral court, and the constitutionaJity of the state statute. A décision 
of thèse questions by this court is simply nugatory. If the writ of 
■error is prosecuted, they must be heard and decided by the highest 
tribunal; and an opinion by this court will be, in any event, a ugeless 
and unnecessary contribution to the légal literature upon the subject, 
and might cause useless expense to the parties. The proper course is 
to overrule the demurrer pro/orma. 

A motion for a preliminary injunction against the members of the 
commission has also been heard. It appears that, since the motion was 
filed, the superior court has issued a peremptory mandamus, and that a 
writ of error to the suprême court of errors has been allowed by one 
of the justices of the suprême court of the United States, who indorses 
Aipon the proceedings that the writ of error is a supersedeas, and that the 
bond is to operate as a stay of exécution. If any proceedings are taken 
in the state court against the railroad company, they must be in the 
nature of an attachment for contempt, which would issue from the su- 
perior court. I atn not advised whether the justice who allowed the 
writ of error intended to décide that it was a mpersedea^ of proceedings 
in the superior court, as well as in the suprême court of errors; but I 
do not think that there is such présent danger of injury to the com- 
plainant as to call upon this court for a preliminary injunction, and it 
would be, in my opinion, improper for me to assume that there is a 
îiecessity for interférence on my part. The motion is therefore denied^ 
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j ,, r GLiNT-PowDÊB Co. V. Oreson Pao. Ry. Co. et <d. 

iCireuit Court, D. Oregon. June 16, 1890.) 

1. VBOoi^OS' Liens— Peopbbtt SoBJHOT TO—I^AiLiirATs. 

Thè général phrase in the act of 1885, "anyother structure, " folio wlng, as it does, 

a Ëpâii&c enumeration of works declared to be subject to a lien for labor and mate- 
.,rialsf»misbed for thelr construction, suoh as a "building, " "ditob, " "flume, " and 
" tubiiél, " Tield to include a railway. 

2. Samb— -Pbopobtiou of Railhoad Subjhct to Libn. 

JâLperaonettitled to a lien on a raflway for materials furnisbed for its construc- 
tion may, iq tais notice of lien, confine bis claim to th^t portion or section of tbe 
road in the construction of which bis màterial was used. 

8. SaMB— MaTEKIALS — GlANT-PÔWDBB. 

Oiant-powder furnisbed by the manufacturer to a contraetor for the constructiou 
of a railway, and used by the latter in the progress of suoh work, is "material, " 
withib the {ràrview of the lien law of 1885, for the value of wbtob, such manufact- 
urer is entitled to a lien on the railway, or auch portion thereof as the powder waa 
used in t|ie construction of. 
(Syllabua by the Cowrt.) 

In Equiiy. 

Mr. George H. TFiMwms, ifpr plaintiflf. 

Mr. L, jPïwTi, for défendants. 

(:.-■■■ 

Deady, J. This suit is brought by the Giant-Powder Company, a 
corporation of California, against the Oregon Pacific Railway Company 
and thp Wallaniet Valley & Çoast Railway Company, corporations of Or- 
egon, and Jaiijes Searle and E. B. Deane, doing business under the firm 
name of Searle & Deane, citizens of Oregon, to enforce a lien for mate- 
rial on a certain section of the Wallamet Valley & Coast Railway. 

It is alleged in the bill that the défendant, the Wallamet Valley & Coast 
Railway Company, is the owner of said railway, whieh extends from 
Yaquina bay. Or., eastward through Côrvallis, into the Cascade moun- 
tains. That in 1888 and 1889 said company contracted with the de- 
fendant tbe Oregon Pacilic Railway Company to constroct said road east- 
ward from Albany, Or. That on August 25, 1888, the Oregon Pacific 
Railway Company contracted with the défendants Searle & Deane to con- 
struct the portion of said road commencing at station numbered 2659, 
plus 78, in Marion county, and extending from there eastward for 15 
miles along the established route of the same; in which contract it was 
provided that Searle <fc Deane should fumish ail the material and labor 
for such construction. That Searle & Deane commenced work on the 
road on September 1, 1888, and completed said section thereof, accord- 
ing to the contract, on January 15, 1889; and there remained due them 
and unpaid thereon the sum of $111,393.62. 

That the plaintifiF, between September 26 and December 31, 1888, 
furnisbed Searle & Deane "electrical material, powder, fuse, and caps, 
necessary and proper materials to use in the prosecution of said work; " 
and the said défendants (Searle & Deane) agreed to pay the plaintiff the 
Bum of $7,148.82 therefor; that said material was used by Searle & 
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Deane in the construction of said road; and the value thereof, namely, 
$7,148.82, is now due from them to the plaintiff. 

That on January 22, 1889, the plaintiff filed with the clerk of Manon 
county its claim for such material, under the lien law of Oregon, for the 
p'urpose of establishing a lien upon said section of said road, and the 
land for 30 feet on either side of the center line thereof, which claim •was 
dtily recorded; and that thé plaintiff has obtained a judgment against 
Searle & Deane for said money, but nothing has been or can be made on 
the same. 

Thé prayer of the bill ia thàt it be adjudged that the pla,intiff bas a 
lien on said section of the road for the amount due it for said material 
and costs bf suit, including the cost of preparing such lien and a reason- 
able attomey fee, and that the property mày be sold to satisfy the same. 

The défendants the railway companies deinur to the bill. 

On the argument the folio wing points Were made iri support of the de- 
murret: 

(1) At and prior to the filing of the all^ed lien, the law of thestate 
did not give a lien on railwàys to material-meh. 

(2) A lien cannot be had on a part or section of a railway. 

' (3) Thé material in question did not enter into the construction of the 
road, but was merely used by the contractors as a part of their plant or 
means in performing their contract. 

Section 1 of the act of February 11, 1885,(Côrap. 1887, § 3669,)pro- 
vides that every person "furnishing material of any kind to be used in 
the construction * * * ofany building, wharf, bridge, ditch.flume, 
tunnel, fence, machinery, or aqueduct, or any other structure or super- 
structure, shall hâve a lien upon the same for the * * * materials 
furnished * * * at the instance oftheownerof the building or other 
improvement, or his agent; and every contracter * * * ghaU be 
held to be the agent of the owner for the purposes of this act." 

Section 5 of the act (Id. § 3673) provides that any material-man de- 
siring to claim the benefit of the act must, within a certain time, "file 
with the county clerk of the county in which such building or other im- 
provement, or some part thereof, shall be situated, a claim containing a 
true statement of his demand," with the name of the owner of the prop- 
erty , and the person " to whom he furnished the materials; and also a de- 
scription of the property to be charged with said lien, sufficient for iden- 
tification." 

Section 12 of the act (Id. § 3681) déclares: 

"The words 'building or other improvement,' wherever the same are used 
in this act, shall be held to include and apply to âny wharf, bridge, ditch, 
flume, tunnel, fence, machinery, aqueduct to create hydraulic power, orfor 
miningor other purposes; and ail other structures and superstructures, whea- 
ever the same can be made applicable thereto." 

By section 1 of the act of February 25, 1889, (Sess. Laws, 75,) any 
subcontractor, material-man, or laborer who shall "furnish to any con- 
tracter, to any railroad corporation, any fuel, ties, materials, supplies, 
or otheraiticle or thing, or who shall do or perform any work or labor 
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for such contractor, in conformity with any terms of any contract, ex- 
press or implied, which such contractor niay hâve made with any such 
railrOad corporation, shall hâve a lien upon ail property, real, personal, 
and mixed, of said railroad corporation." 

This is a most extraordinary act. The lien of the material-man or la- 
borer is declared to exist against ail the property of the corporation, in- 
cluding "personal," without limil as to situation or place of existence, 
on the furnishing of materials or the performance of labor, without any 
record being made of the same, or notice to any one of the claim, except 
in the pase of a laborer, when notice is required to be given to the cor- 
poration tbat he will hold its property for his "pay." 

It }s; œntended by counsel for the demurrer that the passage of the 
act qf 1889! amounts to a législative déclaration that the act of 1885 did 
not include or apply to railways. 

The subséquent, act might hâve been passed out of abundance of cau- 
tion, and not upon any well-grounded or serious impression that the 
formel; was wanting or insufficient in this respect. Be this as it may, 
the opinion of the législative assembly of 1889 as to the scope and pur- 
pose of the act of 1885 is of very little moment, and can hâve no weight 
in the construction pf. the latter one, concerning rights and transactions 
which were vested or transpired before its existence. 

The intention of the législature of 1889 in passing the act of that year 
is a proper iubject of judicial inquiry and détermination; but its opin- 
ion of the scppe and effect of the act of 1885, if it had any, is not mate- 
rial in, this case. Considering the peculiar provisions of the act of 1889, 
the most obvions reason for its passage is that the législature thereby 
intended to take the suhject of claims against railway corporations for 
materials and labor furnished, out of the opération of the gênerai lien law 
of 1885, and put it under this spécial act, which does not require any 
notice of the claim to be filed with any clerk or other ofEcer, and providea 
a spécial proceeding, in which ail such qlaims must be enforced as in one 

suit. , ; 

, It must be admitted that, if the législature intended to include rail- 
ways in the act of 1885, it is not apparent why so important a suhject 
was npt mentioned in the long list of those expressly named. 

Still, thet language of the act is certainly broad and comprehensive 
enough to include a railway. It is certainly a "structure," if not a "su- 
perstructure." A lien can as conveniently be imposed upon it as upon 
a "ditch," "fiume," or "tunnel." Thèse instances of lienable property 
are expressly mentioned in the statute; and the scope and opération of 
this gênerai term, "structure," immediately foUowing this spécifie enu- 
meration, must be ascertained by référence to the latter. The doctrine 
oînosdtur a sociis applies; and the significance of the word "structure," 
in this statute, is indicated by the company it is found in, — ^"ditch," 
"flume," and "tunnel." If the language of the act was, "building or 
other structure " only, then it might not be construed as including a rail- 
way. But the words, a "ditch or any other structure," cannot, consist- 
enÙy with this established rule of construction, be held to exclude a rail- 
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way. A railway is literally ànd technically a "structure." It consists 
of the bed or foundation, which may be of earth, stone, or trestle-work, on 
■which are laid the ties and rails. Thèse, taken together, constitnte a 
"structure," in the Ml sensé of the word, — a something joined together, 
built, constructed. Freund, Lat. Lex. "Strudio" "Struo;" Worcest. 
Dict. "Structure." 

in 2 Jones on Liens, § 1618, it is said that statutes giving a lien for 
labor and materials furnished for the construction of "buildings" are not 
usually regarded as being applicable to railways. But the author says, 
(section 1624,) where the terms "structure," "érection," "improvement" 
are used in the statute, it is possible to establish a lien for anything that 
can be attached to the realty; and cites iVei7«on v. RaUroad Co., 44 lowa, 
71, wherè it appears to hâve been held, under such a statute, that a lien 
existed against a railway for ties used in its construction. 

In Fm-bes v. Electric Co., 23 Pac. Rep. 670, it was held by the suprême 
court of this state that pôles set in the ground, and connected together 
by wire, in the usual way for the transmission of electricity, between 
Portland and Oregon City, constituted a "structure," withiri the meaning 
of that term as used in section 3669, (Comp. 1887;) -and therefore a lien 
attached thereto for work done thereon at the instance of a contractor. 
In delivering the opinion of the court, Mr. Justice Steahan said: 

"Do thèse pôles planted in the ground, connected together with wires and 
insulators, constitute a structure, within the triie intent and meaning of the 
statute? In answering this question, but little aid can be had frora the dé- 
cisions of other states, for the reason that no gênerai principle of law is in- 
volved, and such décisions hâve generally turned upoii the spécial or peculiar 
phraseology of the particular statute. " 

A railway is certainly a "structure," within the authority of this dfrs 
cision. The railway and the wireway, notwithstanding the différent 
uses to which they are subject, are both structures, upon which a lien 
may be had as security for the labor and materials that entered into 
their Composition. 

The case of Buncombe Oo. Com'rsy. Tommey, 115 U. S. 122, 5 Sup. Ct. 
Rep. 626, 1186, cited on behalf of the demurrer, is not in point. It 
turned on the construction of a statute of North Carolina that gave a lien 
on a "building, * * * lot, farm, or vessel, orany kind of property 
not therein enumerated," for "the payment of ail debts contracted for 
work done on the same, or material furnished." 

Of the spécifie terms used in this statute, only two — "building" and 
"vessel" — include structures; and they do not, in the nature of things, 
suggest or show that the foUowing gênerai phrase — "any kind of prop- 
erty" — was intended to include such a structure as a railway. On the 
contrary, it is manifest that the gênerai term " property " has référence 
to, and is to be interpreted, as a mère expansion of the spécifie kinds 
of "property" or land just mentioned, — "lot" and "farm." 

The objection that a lien cannot be had on a part or section of a rail- 
way for labor or material furnished for its construction does not fitrike 
me favorably. 
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Ij) 2 Jolies on Liens, § lël9, décisions to that effect are referred to, but 
they appear to hâve been made on the language of a statute giving a lien 
on "the road " as a whole; and also on the ground of public policy, which 
it is said will not permit a sale of a portion of a road on exécution, It 
is easy tO say a thing is against public policy, but that does not make it 
so. Public policy is manifested by public acts, l^islative and judicial, 
and not private opinion, however eminent. I hâve no knowledge of any 
such public policy prevailing in this state. A railway is nothing but 
private property devoted to public use, the same as a warehouse, and is 
sô far, and no further, the subject of public policy. The owner, be he 
a naturel person or a private corporation, can disuse or dispose of it, in 
whole or in part, at his or its pleasure. 

True, it was held in Brooks v. Raikoay Co., 101 TT. S. 443, that a per- 
son who furnished labor and materials used in the construction of a cer- 
tain portion of a railway had a lien on the whole of it. This ruling was 
made in favor of the lienor, and it does not follow from any thing decided 
in that case that he might not hâve limited his lien to the portion on 
which he bestowed his labor and materials, and enforced it accordingly. 

But there is a public policy of this state, as shown by its législation, 
that should be considered in thjs connection, which is that persons who 
fumish labor or materials to be used in the construction of railways shall 
hâve a lien thereon as apecurity for the value of such labor and mate- 
rials. To promote this policy, and to produce the practical results in- 
tended by the législature, the statute giving this lien should be con- 
strued so far as in reason aHd right it may, and ail mère doubts as to the 
exterit and manner of its application should be so resolved. 

The statute (Comp. 1887, § 3673) only requires the notice of the lien 
to be âled with the clerk of onecounty, — that in which the "building or 
other improvement, (structure,) orsome part thereof, shall be situated." 
Thât was done in this case- If the effect of the transaction is to give the 
plaintiffa lien on the whole road, it may sell the whole road. But my 
own judgment is that even if the plaintiff might claim a lien on the 
whole road, it may, nevertheless, lirait its lien by its notice to the part 
or section of the road for the construction of which it furnished mate- 
rial. 

The notice also contains the name of the owner of the road, and the 
persons to whom the plaintiff furnished the material, as provided in said 
section, and also a description of the property "to be charged with said 
lien, sufiBdent for identification," in thèse words: 

"The railroad fcnown as the '"Wall amet Valley and Goast Railroad,' being 
built by the Oregon Pacifle Railroad Company, and being that portion of said 
railroad commencing at station Ko. 2,659, plus 73, on the line of said road in 
Marion çounty, state of Oregon, and extending from there in an easterly direc- 
tion a distance of fifte^h miles along the surveyed and located route of said road 
in said county and state, as shOwu by the maps * * * of the permanently 
located line of said railroad in the ofiSce of said company." 

If there is no Wallamet Valley & Goast Railway in the state of Oregon 
which passes through Marion county, then this alleged lien does not ex- 
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ist; but, if there is, — and I suppose of this fact there is no doubt, at 
least on this demurrer,- — then the description given of it, and the sec- 
tion on which the plaintiff claims a lien, sufSciently identified it. A 
conveyance of a farm, said to be situate in Marion county. Or., belonging 
to the Oregon Pacific Railway Company, and known as "Blackacre," 
WQuId be good, so far as description goes. 

Was this material "used" in the construction of this section of this 
road, within the meaning of this statute? 

In Basshor v.Saïiway Oo., 65 Md. 99, 3 Atl. Rep. 285, oited by counsel 
for the demurrer, it was held, under a statute giving a lien on a bridge for 
ail materials used "in or about" it8 construction, that a person furnishing 
a contracter with machinery wherewith to build a bridge could not bave 
such lien. 

Admitting the correctness of this décision, as I do, the cases are not, 
in my judgment, parallel. The machinery and appliances furnished 
the oontractor in that case, although "used" in the construction of the 
bridge, did not enter into the structure and become a part of it. They 
were the contractor's "plant," and retained their identity and fitness for 
further use, saving the limited and graduai wear and tear incident to 
such use. 

This powder was not only "used" in the construction of this road, but 
it was thereby necessarily consumed, and it was so intended. It was 
furnished to be so used in the construction of this road. Nice CLuestions 
may arise as to whether material is "used" in the construction of a road 
as a tool or plant simply, or so used and consumed as to entitle the fur- 
nisher to a lien on the resuit for its value. 

The food furnished a oontractor for his workmen may be said to be 
"used" and "consumed" in the construction of the road on which they 
work; but this is only so in a remote and consequential way or sensé. 
The food does not enter directly into the structure, and is not so used. 
Mason-work may be done on a road iu a dry country or season, when 
large quantities of water must be hauled many miles for the préparation 
of the necessary mortar. Upon the completion of the structure and the 
hardening of the mortar, the water has as thoroughly disappeared as the 
powder after the blast. Again, lumber may be used in the construction 
of a building for the purpose of scaffolding. However, it does not thereby 
literally enter into the composition of the building, nor, so to speak, be- 
come a part of it. But, in my judgment, both it and the water hâve 
been "used" in the construction of the building and mason-work, within 
the meaning of the lien law, and the purpose for which it was enacted. 

And so I think this powder was "used" in the construction of this 
section of the road, whereby it was consumed, not gradually and inci- 
dentally, as a tool or part of a contractor's plant, but wholly and at once, 
in aiding to clear and fit the road-way for the réception of the ties and 
rails. 

The demurrer is overruled. 
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Jones v. Van Doren et al. 

(CireuÂt Cov/rt, D. Minnesota. June 16, 1890.) 

Fbinoipai. and Agent— Notice to Agent. 

In a suit for dover it appeared that comçlainant's son {nçlnoeâ hîs mother, vrho 
VtM not familiar wlth business affairs, to sign a quitclaim deed for her dower in- 
terest in laud to whioh he was entitled as helr, by misrepresentations as to the nat- 
ure of the Instrument. Thp son borrowed money, and mortgaged the land without 
réservation of his mother's interest. The money loaned belonged to défendant, but 
the note and mortgage were made to her husband, acting as her agent, and were 
immedfately trànsf ered to h«r, Her husband knew of compla,inant's interest in the 
. landi ' Held, that coûiplàlnant was entitled to recoyer the value of her dower inter- 
est Irpm défendant, who was bound \>y the notice her husband had of such interest. 

In Equity. 

Bigdffw, Flandrau & Squirea, for oomplainant. 

/. M, Gilman, for défendant. 

Nelson, J. This is a suit in equity, brought by tbe oomplainant, 
Sarah M. Jones, a citizen of Pennsylvania, against Matilda M. A. Van 
Doren, a citizen of Indiana, and Samuel J. Jones and Samuel G. Glover, 
citizena of Illinois. The relief prayed for in the bill is for permission to 
redeem from a mortgage, should she be entitled to rédemption, and 
that the défendant Mrs. Van Doren might be ordered to reconvey the 
land still held by her, On the payment of such suma as might appear 
from an àccount taken, and also for such other or différent relief as the 
nature of the case might require, and might be agreeable to equity. 

Theionly relief which the complainant is entitled to, in my opinion, 
is her right of dower in the premises covered by the mortgage foreclosed 
by Mrsi Van Doren, and I shall confine myself to that view of the case. 
The bill çharged fraud by Samuel J. Jones in procuring a deed to be 
executed to himself by his mother, the complainant, of her dower in- 
terest in the premises covered by tho Van Doren mortgage, which de- 
seended to her son, Samuel J. Jones, on the death of Robert H. Jones, 
intestate; and notice of this fraud by Mrs. Van Doren, who took the mort- 
gage through her husband, and foreclosed it by sale of ail the land. 
Mrs. Van Doren is the only défendant answering the bill, and she dénies 
ail knowledge of the fraud of Samuel J. Jones, and dénies that the dower 
interest is of any value, and, in fact, puts in issue by her answer the 
materiaj allégations in the bill of complaint. A replication is filed, and 
the case is heard upon the testimony taken. The défendant Samuel J. 
Jones is the only witness introduced by the complainant to sustain the 
allégations of the biU, and Mrs. Van Doren is the only witness for the 
défense. There is no effort made to contradict Samuel J. Jones, or im- 
peach his veracity, and fuU effect must be given tohis évidence. 

The facts are thèse: Robert H. Jones died in April, 1863, intestate, 
and, at the time of his death, was seised in feeof an.undivided one-fourth 
of certain lands in Minnesota. He left surviving him the complainant, 
his widow, and the défendant Samuel J. Jones, his son and only heir at 
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law. His widow, the complainant, became entîtled to a dower înterest 
in the land, and the défendant Samuel J. Jones was the owner in fee of 
theeame, subject to the dower interest of his mother. With a view of 
managing the property and protecting her interest in a division, Samuel 
J. Jones induced his mother to exécute a deed to himself of ail her in- 
terest in the land, without informing her (she being a woman not famil- 
iar with business affairs) of the character and nature of the instrument; 
leading her to suppose, according to his testimony, that the instrument 
was in the nature of a power of attorney, for the purpose of aiding and 
façilitating a division pf the property. This instrument, which was a 
release and a quitclaim of ail her dower interest in the property left by 
Robert H. Jpnes, her husband, was executed ancl delivered on the ISth 
day of January, 1866, and filed in the proper county in Minnesota,, 
January 29, 1867. On July 25, 1871, Samuel J. Jones borrowed 
$10,000, and executed his note for that sum, and gave as security a 
mortgage, or trust-deed, upon property involved in this suit, to the de- 
fendant Samuel G. Glover, as a trustée. The moneyioaned belonged to 
the said Matilda A. Van Doren. W. H. Van Doren, who took the note 
payable to his own order, and immediately transferred it to the défend- 
ant Matilda A., his wife, acted as her agent in making the loan and tak- 
ing the security; and so informed Samuel J. Jones. W. H. Van Doren 
was fuUy informed of the interest of the complainant in the mortgaged 
premises, and, according to the testimony of Samuel J. Jones, agreed, 
as the witness expresses it, "that our interests would be protected." 
Samuel J. Jones borrowed the money for his own purposes, and war- 
ranted the title in the mortgage without any exception or réservation of 
the interest in his mother. In October, 1871, William R. Marshall, 
one of the owners of an undivided interest in the property, commenced 
an action against Samuel J. Jones and others for a partition; and, in due 
course of time, a partition of said property was duly made, and a decree 
was entered, whereby 110 acres of the said property was set off in sever- 
alty to the défendant Samuel J, Jones, as the heir at law of the said 
Robert H.Jones. In July, or August, 1875, default havingbeem made 
in the payment of the $10,000 note given by Jones to Van Doren, suit 
was commenced to foreclose the trust-deed, and in due couree of time 
judgment was obtained, the property sold, and 100 acres purchased by 
Matilda A. Van Doren, the mortgagee, and the title finally confirmed in 
her. After the title had matured, she sold and conveyed 40 acres of the 
property, for $10,000, to William R. Marshall, who was an innocent 
purchasér. About six months before the commencement of this suit, 
after the death of W. H. Van Doren, Horace B. Jones, a nephew of the 
complainant, and an attorney at law, went to see Mrs. Van Doren, at 
Indianapolis, in regard to the interest of the complainant in the proper- 
ty, and whether there was any chance to make any arrangement in re- 
gard to it. Mrs. Van Doren refused to recognize complainant's right, 
claim, or interest in the property, and then, for the first time, Samuel 
J. Jonçs; acquainted his mother with the state of af&irs, and this suit 
was brought. 
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CONCLUSIONS. 

' The relation of parent and child is one of thntnal confidence, and, 
while no positive fraud is showh, I think this case develops facts 
■which, in law, are regarded constructively fraudulent. The rule is that 
acts, in certain cases, growing out of some spécial and confidential re- 
lation bëtween the parties, are carefully watched, becausô they afford 
the trieans of taking undue advantage of others; and when an absolute 
conveyance is obtained for one purpose, and afterwards made use of for 
another, a court will relieve against ît, under the head of fraud. Trans- 
actions between parent and child are of this class, and a court of equity 
■will grant relief when a child obtaifis from a parent, who is wholly un- 
acquâirited with business aSairs, a conveyance of her estate for a 
nominal sum. Abused confidence may exist, and the surrounding cir- 
cumstances may repel the idea that it was intended as a gift. Courts 
of equity do not sanction, bat will interpose, in a transaction between a 
child and his parent, where great confidence has been reposed. When 
the least imposition is apparent, a court of equity will extend protec- 
tion in siich case, and administer the relief to which the party is en- 
titled; and, if constructive fraud is a fair inference from the facts 
proved, the court is authorized to draw such conclusion. The act of 
Samuel J. Jones in using the property to raise money for his own 
purposes, and his eohduct in keeping his mother in ignorance of the 
Van Doren mortgage, and of ail proceedings relating to the foreclosure, 
are constructively fraudulent, and as reprehensible as positive fraud. 
The husband Of the défendant Mrs. Van Doren, although he took the 
mortgage in his own name, and immèdiately assigned it, acted as her 
agent in loaning the money, and in managing the transaction with 
Samuel J.Jones. He knew that the complainant had an interest of 
some kind in the mortgaged property, — either one-third in fee, or a life- 
estate. Jones so informed him at the time the mortgage or trust-deed 
was given, and Mrs. Van Doren is bound by the notice her husband 
had of the complainant's interest in the mortgaged property. The com- 
plainant never lost her dower interest in the land left by her husband; 
the considération was entirely inadéquate, and the testimony shows 
there was no intention to part with the interest as a gift, by the convey- 
ance which was given. The défendant through her husband, acting as 
her agent, had notice of the fact. There was no statu tory bar of dower, 
as the statute of limitations did not commence to run until the com- 
plainant discovered, just before this suit was brought, that her interest 
in the property would liot be recognized by Mrs. Van Doren, who pnr- 
chased most of it at the foreclosure sale. In the partition suit, 110 
acres being set off to the heir at law, S. J. Jones, his mother, the com- 
plainant, had a dower interest in this tract, after the decree made in 
that suit. Inasmuch as out of the 110 acres 60 acres only are now 
held by Mrs. Van Doren, and the remainder was conveyed to innocent 
purchasers, the value of the dower interest of the complainant must be 
obtained from this 60 acres. The interest of the complainant is one- 
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third of the rental value of 100 acres. Ten acres were purchased by 
Mr. Galusha at the foreclosure sale, and not involved in this suit, and 40 
acres were sold to Mr. Marshall for $10,000. There is no évidence in 
regard to the rental value of the 60 acres owned by Mrs. Van Doren. 
Being vacant land, and not under lease, it is questionable whether the 
dower interest is of any value. The amount of money received by Mrs. 
Van Doren for the 40 acres sold appears from the testimony; and, ac- 
cording to the Northampton annuity tables, upon the usual interest, at 
6 per cent., the value of her dower in that portion of the tract can be 
easily determined, and a lien fixed upon the 60 acres. I find, therefore, 
that the complainant is entitled to the value of her dower interest in 
the part not conveyed, and for damages for having been fraudulently 
deprived of her interest in the rest. 



Bbight et al. v. Land & River Imp. Co. et al. 

{Circuit Court, W. D. WlsconHn. June 6, 1890.) 

PABTNBB8HIP— SXTBVIVIN» FABTNBR OP PiEM— SaMS OF BEAL BsTATB. 

Land purchased by a survlving partner at sheriffs sale, under an attacbment to 
a suit by sucb partner on a debt due tbe partnership, does not become partnership 
real estat«, which wiU descend to tbe heirs of tbe deceased partner, so as to pre- 
venttbe sujrTÏTing partner from conrerting it into money by a sale. 

In Equity. 

Mkhael S. Bright, (J. 0. Sloan, of counsel,) for complainants. 

F. W. Downér and Pînney & Sanbom, for défendants. 

BuNN, J. This is a suit brought by the complainants, who are cîti- 
zens of Indiana, as the heirs at law of Michael S. Bright, deceased, 
seeking to charge an undivided one-half interest in a certain 80 acres of 
land lying in Douglas county, Wis., ^n the hands of the défendant the 
Land & River Improvement Company, with a trust in favor of the said 
complainants as such heirs at law. The case turns wholly upon ques- 
tions of équitable cognizapce, and the leading facts are as foUows: In 
1856 one Michael S. Bright, the father of the complainants Michael S. 
Bright and Sarah B. Bright, and the husband of the complainant Sarah 
L. Bright, formed a law partnership with the défendant Hiram Hayes, 
at Superior, Douglas county, Wis., which continued until 1862, when 
the partnership known as Bright & Hayes was practically dissolved, 
Bright going.to New York, and Hayes going to Washington, and drift- 
ing thence mto the war of the Rébellion. Hayes returned to Superior 
after the war, and resumed the practice of law ; but there was never any 
settlement or winding up of the afFairs of Bright & Hayes. On August 
1, 1858, one Ambroge B. Burbank became indebted to the firm of 
Bright & Hayes in the aum of $500, for légal services. In November of , 
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1858 they brought an action against Burbank to recover tbe amouht, 
aind obtained a judgment, which ia conceded to hâve been void for want 
of jurisdiction; Burbank having become a non-resident of the state, no 
persbnal service beinghad, and it appearing that there was no property 
of hisin the state which might be attached. Nothing further was done 
by Bright & Hayes to collect this Burbank claim, and it remained in 
' thé same condition until August, 1880, when Hiram Hayes, as surviv- 
ing partner of the firm of Bright & Hayes, brought an action in the cir- 
cuit court of Douglas county, Wis., to recover the claim, with interest 
froin 1858. In this action, Burbank remaining still non-resident, an 
attachment was issued, and levied upon the 80 acres of land in question, 
to séeure the debt. Hayes, as such surviving partner, on the 19th July, 
1881, recovered a judgment against Burbank tbr $1230190, with $54.46 
costs. Execution was issued, and the premises sold at sheriff's sale 
September 12, 1881, to Hiram Hayes for $1,200, and the usual sheriff's 
certificate of sale issued. Under that certificate the debtor had 12 
months in which to redeem, and his creditors 3 months more, making 
15 months that elapsed before the sale becamer absolute. No rédemp- 
tion was had, and on 20th December, 1882, a sheriff's deed issued to 
Hayes. Hayes bid in the land on account of the debt, it not appearing 
that there were any other bidders at the sale, he having advanced and 
paid the costs and disbursements in the two actions mentioned and the 
cpâtâbf sale. Michael S. Bright, the fprmer partner of Hayes, had died 
many years previous, on December 4, 1868, intestate. Administration 
of his esta te had been granted in JefTerson county,' Ihd., to Caleb T. 
Lodge, who it appears was discharged from his trust on February 3, 
1874. Administration was also granted in Wisconsin to défendant 
Hiram Hayès, on April 1, 1872, and on May 5, 1873, an order was 
made declaring that said administrator be discharged fully and finally 
from such administration, etc. Hayes bas never paid anything to the 
Personal représentatives of Michael S. Bright on account of this claim, 
nor accounted to them for their share of the proceeds, though he aveirs 
that he is, and ever has been, ready and willing so to do ; nor bave they 
ever demanded an accounting. On the 13th of July^ 1885, Hayes, for 
the considération of $2,800, sold and conveyed the land in question, by 
Warranty deed, to the défendant, the Land & River Improvement Com- 
pany, this being, as appears, the full and fair value of the land at that 
time, and that being the first opportunity to sell that had presented it- 
self. 

The complainants, by reason of thèse facts, claim that a trust arose 
in their favor, and attached to the land in the hands of Hayes, to the 
extent of an undivided one-half interest, when he bid it in at the 
sherifPs sale, and that he had no right, power, or aùthority, as surviv- 
ing partner, to couvert the land into money by a sale ; that the land, 
upon the sale to Hayes, became partnership real estàtej and that Hayes 
could not' couvert it into money in order to reimburse hiraself for the 
costs and éxpenses of the proceeding, and account for one-half of the net 
proceeds to the personal représentatives of his deceaSed partner; and 
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that the trust wMch arose in favor of tbe heirs of Michael 8. Bright 
foUowed the land, upon the sale by Hayes to the Land & River Im- 
provement Company, into its hands, and still subsists in favor of the 
complainants. 

There are some other important questions in the case as to the title 
to the land, but the question I wish to consider is whether this conten- 
tion of the complainants can be sustained, allowing that the Land & 
River Improvement Company took title from Hayes by virtue of the 
deed by Hayes to it of 13th July, 1885. I ara of opinion that it can- 
not. I think that no trust ever attached to the land in favor of the 
complainants; that it nevet was, in légal or équitable contemplation, 
partnership real estate. The claim originally was personal property, a 
mère chose in action belonging to the firm of Bright & Hayes. It was 
supposed by the parties, iû the life-time of Michael S. Bright, to be 
worthless and uncoUectible. Upon the death of Michael S. Bright, the 
légal as well as équitable title survived to and was in Hiram Hayes. 
He had full power and authority, as surviving partner, to go on and 
wind up the affiairs of the partnership, and, among other things, to 
collect this debt. Nothing was done until 12 years after the decease 
of Michael S. Bright, Hayes supposing the claim was worthless. 
Finally Hayes ascertained, as he supposed, that this 80 acres of land 
stood on the record in Ambrose B. Burbank's name, and began suit and 
attached the land. In doing so, Hayes entirely ignored two certain 
deeds execUted by Ambrose B. Burbank for this land, — one to Ijester 
"W. Markham of 5 acres, and one to Eleazar A. Burbank of 75 acres, — 
on the ground that those deeds were severally void for want of sufiicient 
definitenesS in the description of the land sought to be conveyed. After 
obtaining judgment, Hayes caused the land to be sold, and bid it in in 
satisfaction of the debt and costs. It seems to me this bidding in of 
the land was a necessary incident in the collection of the debt, there 
evidently being no other bidders at the sale, and therefore no other way 
or hope of collecting the claim. When did this claim become partner- 
ship real estate, and, as such, descend to the heirs at law of Michael S. 
Bright? Supposing such a thing could take place 12 years after 
Michael S. Bright's death, it is évident that when Hayes bid in the 
property to satisfy the debt the land could not hâve been considered as 
partnership land, which would descend to the heirs, because Hayes, as 
surviving partner, held no absolute title to it. He held a certificate of 
sale which was redeemable in 15 months. Whether it would be rc 
deemed, nobody could say. He must wait and see. If the land had 
been redeemed, then, certainly, the claim would consist in personal 
estate, which would go to personal représentatives, and not descend to 
heirs. Or, suppose Hayes, before the time to redeem had expired, 
having only in view his duty to do bis best as surviving partner to col- 
lect the debt, had assigned the certificate to athird person for the amount 
of his bid and interest, could there be any doubt that he might law- 
fuliy do that? And , having done it, would there be any doubt that the 
money received would belong to him as surViving partner, subject to the 
v.42F.no.9— 31 
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right of th9ip«Monal représentatives of the deceased partner to an ac- 
counting arfter the debt? of the partnership were paid, and the business 
wound up? I thinfe Qot. And itseen^g equally çlear to the court that, 
the land net having been redeemed, Hayes might lawfuUy sell it as he 
did in order to getthe debt into money, into a diatributable shape, so 
as towind up tbe affaira, of the partnerghip. And how otherwise was 
he to get his costs and expenses ont?: Efe had shown very commendable 
energy ai;d persévérance in hunting ont this land, and in prosecuting 
and defending several other suits as he did, to défend and perfect the 
title, and in selling the land to get the claim into money, in which sev- 
er^ jprofieedings he had incurred considérable expense, — somewhere 
between $300 and $400,, as the testimony shows. How should he be 
reinabursed thèse copts and expansé? if he could not sell the land? 
Mm V. WUhrow, 110 U. S. 119, 3 Sup. Ct. Rep. 517. There was 
nothing else from which the debt could be made. This land, assuming 
that Burbank had title, constituted a fund out of which Hayes must 
naake the debt, if made at ail. He treated it, he says, and I think cor- 
reetlyt jast as he would a piJe of lumber, or any personal chattel, the 
pnrpose being to get the debt out of it. When the sheriff offered it for 
sale, find there were no other buyers, he bid it in to save the debt, and 
then.sold it the first opportunity. The claim being in thefirst instance 
perftpnal property, the mère accident that, in the course of the collec- 
tipjcj,; it assumed the fonn of real estate, would not change its char- 
acter ;in the eye of the law, nor tbe contingent interest of personal 
représentatives into partnerahip real estate, which would descend to 
heirs..,;;' , ■ , : 

I Tbiere are questions in the litigation regarding the title which I do not 
findit necessary to détermine definitely, as it would be necessary if the 
caserested wholly upon them. The land was originally entered by 
Michfteï Q'Connor, wbp, on October; 25, 1856, conveyed it to Ambrose 
B. Burbank. On October 19, 1857, Ambrose B. Burbank deeded to 
Lester W. Markham "five square acres in the north-east corner of the 
south.-Tï!est half of said section twentyrseven," etc.; and on October 4, 
1868i, Apibrose B. Burbank conveyed to Eleazar A. Burbank "seventy 
five acres of land, being in the west haJf of the south-west quarter of sec- 
tion twenty seven, township forty-nine, range fourteen," etc. After- 
wards Eleazar A. Burbank, on October 28, 1886, purchased the five 
acres ftom Markham, and brought sait in ejectment aigainst the Land & 
River Improvement Company to recoverthe 80 acres. That suit was 
defended by the land company, who employed Hayes as their attomey. 
The resuit of it was that a compromise was effected, by which Eleazar 
A. BiVrbank, for the surp of $2,000, conveyed the land to the Land& 
River Improvement Company. A question is made as to the effect of 
this deed of ©eazar A. Burbank to the land companyj — whether it con- 
veyed title; sapd that question turns upon the sufficiencyi in the descrip- 
tion of land in thedeed of:5 acres to Markham and that of 75 acres to 
Eleazar A, Burbank, the complainants contending that thèse deeds were 
both iabsoiutely. void for, unqertainty in the description. If thèse deeds 
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were voîd, then the sherîff's deed to Hayes and Hayes' deed to the land 
Company conveyed thé title. If thèse deeds are vaîid, there was no in- 
terest remaining in Ambrose B. Burbank, the debtor in the attachment 
suit, to be levied upon, the sheriff's deed conveyed no title, and the coni- 
plainants hâve no claim against the land company upon their own chosen 
theory df the case. 

Withoiit going into the question at length, I would say that, in my 
judgment, the deed from Burbank to Markham of the 5 acres would 
probably be void for uncertainty, but that the deed of Ambrose B. 
Burbank to Eleazar A. Burbank would not be absolutely void, but prob- 
ably conveyed, an undividéd 75-80 of the land to the grantee, (see 
Freemi Go-tenaney, § 96;) or, if not that, would give the grantee the 
équitable right to hâve the 75 acres located, either by agreenient or by 
suit. The description in this deed is complète, except thafit does not 
locate definitely the 75 acres conveyed in the 80 from which it is taken. 
I cannot think, however, that it conveyed no substantial. iuterest in the 
land, either légal or équitable. But I am contented to décide the case 
on the theory of the complainants, that the sheriff's deed conveyed the 
title to Hayes, and Hayes conveyed itto the land company. Upon that 
theory, I am satisfied that the complainants havemistaken their remedy 
■wholly. If they had asked for, or would hâve taken a decree for, an ac- 
connting against the défendant Hayes, on the basis of the sale by him 
to the land company, they might hâve had ail the relief in this suit that 
they seem to be entitled to upon the facts. But though the court on 
the hearing (itappearing that the complainants were theproper personal 
représentatives bf Miehael S. Bright, deceased) offered them a decree 
granting the above relief against Hayes, they declined to accept it, but 
dismissed the bill as to him, choosing to rely wholly upon an appeal 
from the decree dismissing the bill as to the Land & River Improvement 
Company. Probably there are few men who, in the state of the title to 
the tract of land in question, would bave persevered in pushing the claim 
against Burbank to collection, and it is quite as probable that most peo- 
ple, having a half interest in that almost desperate $500 debt against a 
Don-resident, after looking upon it for so long a time as worthless, would 
hâve been satisfied with an amount of money exceeding by several times 
the amount of the original claim; and in ail likelihood thèse complain- 
ants would also bave been satisfied but for the one circumstance that, 
since the sale of the land to the land company in 1885, the land, owing 
to the gênerai improvement in a new country, bas risen very rapidly in 
value. The prize is temptîng, and, if the complainants can win it in 
another court, it "will be their right to do so. 
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Campbell v. Pollman Palace-Cab Co. 

{Circuit Court, N. D. lovia, W. D. May 9, 1890.) 

1. BlEEPINS-CaB COMPANIBS — ASSAULT BT EMPLOYE— LiABILITT QV COMPANT. 

The Pullman Palace-Car Company is liable for injuries sustained by occupants 
of its aleeping-cars through the négligence or -willful mlsconduot ôf the employé 
whom it places in charge of the oar. 

2. Samb— Damages. 

Wheré the porter placed In charge of suoh a car by the company makes an indé- 
cent assault on a female occupant thereof, she is entitled to reoover from the com- 
pany a falr peouniarjr compensation for aU injuries, temporary or permanent, di- 
reotly caused to her in her person, health, and strength, including compensation for 
the pain and suffering, mental and physical, which has been, or may thereaf ter be, 
(âused. 

Àt Law. Action for damages for assatilt. 

Joy, Hudson, Call & Joy, for plaintiff. 

Hubbard <fc Spaulding and John S. Brmnels, for défendant. 

Shibab, J., (char ging jury.) In the cause now on trial before you, 
the plaintiff, Mrs. Campbell, claims damages against the défendant, the 
Pullman Palace-Car Company, in the sum of $20,000, for injuries which 
she claims were caused to her when she was an occupant of a si ee ping- 
car fUrpished by défendant, for use as a sleepiug-car upon a train of pas- 
senger-çars operated by the Chicago, Mihvaukee & St. Paul Railway 
Conipany between Chicago, III., and Sioux City, lowa, such injuries 
being alleged to bave been caused by the misconduct of the porter em- 
ployed by the défendant upon said sleeping-car. Before passing to a 
statéipent of the particular issues to be submitted to you in this cause, 
it.is proper for me to instruct you as to the relation existing between the 
Pullpan Car Company and persons occupying thesleeping-cars furnished 
by the, défendant company for the use of the traveling public. As I 
constrùe the contraet between the défendant and the Chicago, Milwaukee 
(feSti Paul Railway Company, the Pullman Company agrées to furnish 
for the usç of the public what are commonly known as "sleeping-cars," 
which, when in use, form part of the train run by the railway company 
for the transportation of passengers along the line of railway. The Pull- 
man Company, by thus furnishing cars to be used as sleeping-cars by 
the traveling public,, dqes nofassume towards the persons occupying 
such cars thp relation of a comimon carrier. It does not undertake the 
duty of transporting the passenger to his destination. That duty is as- 
sumed by ihe railway company, and for the performance thereof the 
passenger must look to the company managing the railway; and the 
Pullman Company is not liable for injuries received by the occupants of 
its cars from accidents connected with the movement of the train. Nor 
is it responsible for the négligence or raisconduct of those persons charged 
with the duty of operating the train of which the sleeping-cars may form 
part. While, however, it assumes no responsibility for the mère trans- 
portation of the persons occupying its cars, and does not occupy the re- 
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lation of a common carrier to them, it nevertheless does assume certain 
duties and obligations to its patrons, and becomes bound to the exercise 
of reasonable care in the performance thereof. The Pullman Company, 
by its mode of managing thèse sleeping-cars, represents to the traveling 
public that they may be occupied with reasonable safety and comfort as 
sleeping-cars; and, by receiving pay for the use thereof, the company 
agrées with its patrons that it will exercise ordinary care to secure the 
comfort and safety of those using the same for the purposes for which 
such cars are furnished. The person orpersons placedin charge of sucli 
sleeping-cars by the Pullman Company is bound, as an employé of the 
Company, to the exercise of ordinary care for the protection and comfort 
of persons using such car in accordance with the régulation of the com- 
pany; and if such person, either through failure to exercise proper care, 
or by willful misconduct on his part, permijs or causes injury to happen 
to an occupant of the sleeping-car placed under his charge, the Pullman 
Company will be liable for the damages cgjised thereby. 

In the answer filed in this case, the défendant admits that on the 15th 
and 16th days of February, 1889, it was engaged in operating a sleep- 
ing-car on the line of the Chicago, Milwaukee & St. Paul Railway Com- 
pany between Chicago, 111., and Sioux City, lowa, in connection with 
the regular passenger train reaching Sioux City in the morning, and ad- 
mits that the plaintiff was a passenger upon the passenger train in ques- 
tion, and had purchased and paid for a ticket from défendant fora seat 
and berth in said sleeping-car belonging to défendant. There is no 
conflict in the testimony adduced by the parties plaintiff and défendant 
touching the faet that the plaintiff was an occupant of the sleeping-car 
which left Chicago on the 15th, and reached Sioux City on the morning 
of the 16th of February, 1889. It thus appears that the plaintiff was 
rigbtfully an occupant of said sleeping-car at the time named; and, 
whileit was being conveyed to Sioux City, the plaintiff was entitled to 
demand of ' the défendant the exercise on its part of ordinary care to 
secure to her the safe and comfortable use of said sleeping-car, and its 
conveniences, for the purpose for which said car was placed in said train. 
In the performance of its duty in this respect, the défendant company 
would be responsible for the willful misconduct, if any such there was, 
of its own employés placed in charge of said sleeping-car, when such 
misconduct was of such nature as to interfère with the safe and comfort- 
able use of said car by the plaintiff for sleeping-car purposes. 

On part of plaintiff, it is charged that the porter employed by the de- 
fendant and placed in said car, did, in the morning of said 16th of 
February, 1889, between the station of Manilla and Sioux City, make 
an indécent assault upon pkintiff while she was occupying the berth 
assigned to her, — placing his hands upon her person,. making indeceiit 
proposais to her, and exposing his person before her. On part of the 
défendant, it is denied that the porter did thus misconduct himself; 
that, while it is true that the porter did go to plaintiff's berth, he did sô 
for the purpose of arbusing her from an uneasy sleep, and awakened het 
in the ususd naanner, and that plaintiff, not being accustomed to travel- 
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ing upon Slwping-cars, lïor to the sight of colored persons in close 
proximité to hét', and being thus aroused, may hâve been rendered 
somewhat nérvbilS and frigbtened', and bas thus been led to misconstrue 
the action and pûïpose of the porter in going to her berth. If, in fact, 
the porter on said car did act towards the plaintifif in the jnanner charged 
by plaintiff, such conduct on his part would unquestionably be a vio- 
lation of the duty due and owing froni défendant to the plaintiff while 
she Was an occupant of said sleeping-6ar. The pivotai point in the 
case, gentlemen, is this question of fact, which you are called upon to 
décide. In determining this question, you will be required to consider 
the credibility of the witnesses, and the weight to be given to their tes- 
timony. In considering thèse questions, you take into account the 
pecuniary or other interest, if any, which a given witness may bave 
in the resuit of the oase, or the absence thereof; the appearance of the 
witness, if brought before you ; the manner of his testifying ; his means 
of knowledge ; and whether Jiis testimony is corroborated, or the con- 
trary, by theadmitted or proven facts of the case. For the purpose of 
attacking the credibility of witnesses, it is permitted to either party to 
show that a given witness has made at other times statements contra- 
dicting some material part or portions of his testimony; the proper 
foundation therefor being first laid. In considering impeaching testi- 
mony of this character, the jury should be careful to distinguish 
between^ such discrepancies in statements made at différent times by a 
witness touching a given fact or transaction as may naturally arise from 
the usual imperfections of the human memory, and those which indi- 
cate an intention on part of a witness to prevaricate and mislead. It 
is only those of the latter character that hâve weight as matter of im- 
peachment. 

The burden of the issue is upon the plaintiff; and she must satisfy 
you, by a fair and reasonable prépondérance of the évidence, that in 
fact the porter in charge of said sieeping-car was guilty of the miscon- 
duct charged against him, before she can ask a verdict in her favor at 
your hands. If the plaintifif has failed to satisfy you, by a fair and 
reasonable prépondérance of the évidence, that the porter did commit 
the acts of misconduct alleged against him, then she has failed to make 
out her case, and your verdict must be for the défendant. On the other 
hand, if, by a fair and reasonable prépondérance of the évidence, you 
are satisfied that the porter in charge of said car was guilty of the alleged 
acts of misconduct towards the plaintiff, then your verdict should be 
for the plaintiff. What, then, gentlemen, do you find the fact to be in 
this particular? Was or was not the porter guilty of the acts of mis- 
conduct alleged against him by the plaintiff? You hâve heard the évi- 
dence addueed on behalf of the plaintiff, including her own testimony, 
giving theplaintiff's version of what occurred on the sleeping-car on the 
morning of Februarj' 16th as it came from Manilla to Sioux City. You 
hâve likéwifee heard the évidence addueed on behalf of the défendant, 
including the testimony of the porter of the car, giving the defendant's 
version of what occurred on that occasion. You hâve heard the evi- 
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dence adduced by both parties touching plaintiff 's arrivai at Sioux City, 
the meeting of her husband, going to the hôtel, and thence to a board- 
ing-house kept by Mrs. FuUer; touching the complaints made by plain- 
tiff; touching the physical condition of plaintiff; touching the com- 
plaint made by plaintiff's husband to the railway superintendent, the 
porter, and others, and ail other matters introduced by both parties 
with the intent to throw light upon the main issue involved. Counsel 
for the respective parties bave, in their arguments before you, presented 
the views taken by each party of the facts of the case, and of the con- 
clusions of fact tbey seek to deduce from the évidence submitted to you. 
It is for you, calmly, dispassionately, and impartially, to consider the 
entire évidence thus submitted to you, and from it détermine what the 
truth is upon this issue of fact ^letween the parties. If, upon due con- 
sidération of the case, yon find that the porter employed on the sleep- 
ing-car was in fact guilty of the misconduct alleged against him by the 
plaintiff, then your verdict should be for the plaintiff ; but, on the other 
hand, if the évidence, by a fair and reasonable. prépondérance thereof, 
fails to satisfy you that he was guilty of such alleged misconduct, then 
your verdict should be for the défendant. 

If, upon this issue, you find for the plaintiff, you will then be required 
to assess the damages to be awarded to the plaintiff. What the plaintiff 
is entitled to, in case you find in her favor, is a fair pecuniary com- 
pensation for the injuries naturally and immediately resulting from the 
outrage and wrong inflicted upon her. She is entitled to be compen- 
sated for the mental and physical pain and suffering, if any, caused to 
her at the time, and whieh she bas since suffered as a direct consé- 
quence of the wroag donc her. On part of plaintiff, it is claimed that, 
when she went upon the sleeping-car, she was in a pregnant condition ; 
that the assault upon her brought on a miscarriage, which occurred 
within a few days after she reached Sioux City ; that from the time of 
reaching Sioux City she was suffering and ill, caused by the wrong 
done her ; and that she is still suffering in her health and strength as a 
conséquence thereof, and that she bas probably been rendered barren, 
and that she is not likely ever to fuUy recover from the injurions effects 
resulting to her from the wrongs complained of. On part of défendant, 
it is denied that any such injuries were caused to the plaintiff; that, 
while it œay be true she suffered a miscarriage, it was caused by plain- 
tiff's own négligence and want of proper care when she was recovering 
from her first illness, and from her improperly exposing herself at that 
time. If the plaintiff, through her own want of care, and failure to 
exercise ordinary prudence and foresight, aggravated the injuries under 
which she was at the time suffering, and thereby caused the miscarriage, 
she cannot hold the défendant responsible therefor, as such resuit would 
then be due to her own négligent conduct. 

Now, gentlemen, you hâve heard the évidence adduced by both 
parties on this question, induding the évidence tending to show the 
condition of plaintiff immediately following her arrivai in Sioux City, 
and what her condition was, and what she did up to the time the mis^ 
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carriagé took place, together with the testimony of the physicians touch- 
iiig her condition, and the causes of miscarriage ; and from the emire 
évidence it is for you to say what the cause of the miscarriage was. 
If you find that it was caused by the wrong donc the plaintiff upon the 
slèeping-car, then the plaintiff is entitled to be compensated for the suf- 
fering 'caused her thereby, and for any injurious effects, temporary or 
permanent,- caused thereby to the perébn, health, and strength of the 
plaintiff. 

Briefly restated, the plaintiff is entitled to be fairly compensated for 
ail injuries, temporary or permanent, directly caused to the plaintiff, in 
her peraon, health, and strength, by thè wrong done her, including com- 
pensation for the pain and suffering, mental and physical, which has 
been caused, or may be herealter caused, to the plaintiff, by reason of 
the wrong suffered bythe plaintiff. The ascertainment of the amount 
to be awarded as compensation for such injuries as you find the plain- 
tiff is entitled to recover for is of necessity intrusted to the sound 
comnion sehse and gôûd judgment of the jury. The case, gentlemen, 
is in yoùP hands. Œve it the considération it deserves, aiid render the 
verdict which, in your impartial judgment, appears to be the proper re- 
sponsé to the évidence submitted to you, and the instructions given you 
bythe court. 

Verdict for plaintiff for 611,000. 



Stephens V. Bernays. 
{District Court, E. D. MissouH, E. D. June 7, 1890.) 

l. WlTIÎBSS— TbANSACTIONS WITH DBCBASED PiSESON— Scits against Exboutoks. 

Under Rev. St. U. S. § 858, providing that in actions against exeoutors no witneaa 
who is a party to the action shall be allowed to testify as to any transaction witU 
the testator, a witness who is not a party, but is interested in the resuit of an action, 
may testify conoerning transactions between himself and the testator. 

8. SaME— CONPLICTING STATB AND FbDEKAL LaWS. 

Thla statuts covers the case; and under the rule that, where oongresshas en- 
acted a lawcovering a particular case, such law must prevail in the fédéral courts, 
though it differs from the state law, Eev. St. Mo. g 8918, on the same subject, doea 
not apply. 

At Law. 

George D. Reynolds, U. 8. Dist. Atty., for plaintiff. 

H. A. Loevy, for défendant. 

Thayer, J. The testimony of 0. C. Crecilius, taken in connection 
with other testimony offered by the plàintifl', clearly shows that the de- 
ceased assigned his stock in the insolvent bank to Crecilius, the cashier, 
with intent to evadè his liability as a shareholder. According to the tes- 
timony of GreciiiUs, the deceased had not only been advised before the 
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sale that the bank had sustained considérable losses, but he declared at 
the time of the sale that his purpose in selling was to avoid bis liability 
as a stockholder. The sale appears to bave been made only two days 
before the bank closed its doors, and no change took place in the condi- 
tion of the bank in the mean time. Crecilius gave his notes for the stock, 
instead of paying for the same in money ; and according to his statement 
the notes were to be surrendered, and the sale canceled, if at the end of 
60 days the deceased was then assured that the bank was ail right. Cre- 
cilius himself had little or no means, at the time of the purchase, and 
was rendered utterly insolvent by the failure of the bank two days later. 
His object in making the purchase in question was towithdrawthe stock 
from the market, and save the crédit of the bank, which was then in a 
precarious condition. Thèse faets, most of which were established by 
the testiraony of Crecilius, warrant the conclusion that the pretended 
sale was and is voidable as to creditors of the insolvent bank, who are 
represented in this proceeding by the receiver. Thomp. Liab. Stockh. § 
216, and cases cited. 

A questicai arises, however, and was reserved at the trial, touching tbe 
competency of Crecilius to testify against the executrix concerning trans- 
actions between himself and the testator. The fédéral statutes provide 
(section 858) that — 

"No witnéas shall be exeluded * * * in any civil action because he ia 
aparty to or interested in tbe issue tried: provided, that in actions by or 
against executors, * * * in wliich judgment may be rendered for or 
against thepi, neither party shall be allowed to testify against the other as to 
any transaction with or statement by the testator, * « * uniesa called to 
testify theretoby the opposite party. * * « In ail other respects the laws 
of the State in which the court is held shall be the rules of décision as to the 
competency of Witnesses iu courts of the United States." etc. 

The State law on the subject (section 8918, Rev. St. Mo. 1889) pro- 
vides that — 

"No personshall bedisqualified as a witness inanycivil suit * * * by 
reason of hisinterestintheeventof thesame, as a partyorotherwise: * * * 
provided that, in actions where one of the original parties to the contract or 
cause of action in issue and on trial is dead or * * * insane, the other 
party to such contract or cause of action shall not be admitted to testify 
* * * in his own favor; * * * and, where an exécuter or adtninis- 
trator is a party, the other party shall not be admitted to testify in lus own 
favor, unless the contract in issue was originally made with a person who is 
living and compétent to testify. " etc. 

The first clause of the proviso of section 8918, supm, as heretofore con- 
strued by the state courts, bas much greater scope thaii the fédéral stat- 
ute above referred to. Thus, in Meier v. Thieman, 90 Mo. 484, 2 S. W. 
Rep. 485, it was held that by the proviso in question a person was ren- 
dered incompétent to testify as to transactions with a décèdent in a suit 
brought by his heirs, although the person tendered as a witness was not 
a party to the suit. The décision appears to be based on the ground 
that a witness, to be exeluded by the state law, need not be a party to 
the record, but will be exeluded as a witness as to ail contracta or ^ns- 
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jactiona îjetween hîmself and a deceased person, when the witness bas an 
ibterest in the resuit of the suit, whether hé is oris nota party to the 
'TOCord; Hence it is important to détermine, in the firstinistarice, whether 
lliecompetency of Grecilius to testify as to transactions between himself 
and the décèdent iiaito be tested. by fédéral or state law. The rule is 
that, where congress has. legislated on the subject, — that is, has enacted 
a laïr covering the parti cular case;— such lawmust prevail in the fédéral 
courtsi notwithstanding it differs from the state law. Potier v. Banh, 
102. Ui S. 165; Jnmrance Co. v. Schaefer, 94 U. S. 458; Rke v. Martin, 
8 Fed. Eep. 476. The state laws control in determining the competency 
of witaesses only in cases like that oi Packet Co. v. Cloitgh, 20 WaJl. 537, 
which do not fall within any provision of the fédéral laws. 

The case at bar is clearly within the terms of section 858. The effort 
il» to fixcludeiCrecilius asa witness onthe groundofintereSt; butthefirst 
«lauàe of the section déclares that interest shall be no disqualification "in 
any civil action," and the only exception to that rule. is that mentioned 
in the proviso, — that a person called as witness shall not be allowed to 
tœtifyas to any traùsactions with or statement by a décèdent, if the suit 
is.against his execuior or administra tor, and the witness is himself an 
opposjng party to the suit, unless the witness is called upon to testify 
by the exécuter or administrator. The case at bar seems to be strictly 
like Jthe case of Potterv. Bank, mpra, in which a perspn situated as Cre- 
ciliusis^ with respect to the litigation, was held to be a compétent witness. 
Whatèverview, therefôre, the court might entertairi as to the competency 
ôf thë witness undér thé state law, it is compellcd to hold that he is 
madèà cOtûpetent witness by the fédéral statutes. Judgment will av;Cord- 
ingly go against the executrix for the àpaount of the comptroUer's assess- 
ment; that is, for $3,500, with interest at 6 per cent, per annum, to be 
computed from September 24, 1889, to this date. 



Stabi-ee V. Village Oî- Alexandbia. 

{Cirowtt CoiMi, D. Minnesota. May 19, 1890*) 

MtnnoiPAi. CoHPOBATiONS— Bbeviob or Proobss — Spboial Law— Viulasb or Amx- 

ANDBIA. 

,Slnc9. the charter of the village of Alexandria, (Aot Minn. Maroh 5, 1881,) S 31, 
provides that, yriiei\ any suit is commenced against the village, the service thereln 
shaù'bè'made byéopfléit with the recorder, the gênerai law (6en. Laws Minn. 
18^, pl ISIB) presariMng for service of sùinmons on municitial corporations on "the 
mayor or chfef exeçuiiive offlcer of such corporation" does not am)ly, and a service 
' iipoa the village of itiesandria hy léa ving a copy witb the président of the oounoU 
i» defective. 

1 1 (Atïiaw.. Motion to set aside Bummons. 
. jBej/^We, Stewart(fc Geo. if. iîeytoWa, for plaintiff. 
.ff. JisnAtJW, for défendant. 
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Nelson, J. Service of summons is set aside. The charter of the vil- 
lage of Alexandria, incorporated by act of the législature of Minnesota 
approved March 5, 1881, provides in section 21, as follows: 

"When anysuit or action shall becoramcnced againstsaid village, the serv- 
ice tJierein shall be made by copy left with the recorder of Said village." 

By the General Laws of Minnesota approved February 28, 1885, (chap- 
ter 153,) the manner prescribed for the service of summons upon mu-, 
nicipal corporations is that it "shall be served upon the mayor or chief 
executive officer of such corporation," etc. The service was made in this 
case upon the "village of Alexandria, by handing to and leaving with 
N. P. Ward, président of council, a true and correct copy hereof, person- 
ally," etc. As there was a spécial law with regard to the village of Alex- 
andria, contained in section 21 of the charter, the General Laws of 1885 
didnotsupersedeit. SeeAmyv. Oiiyo/ IFatertoMin, 130 U.S. 308, 9 Sup. 
et. Rep. 530. Ordered that summons be set aside. 



Keveney et al. v. Magone, Collector. 

(CireuU Court, S. D. New York. April 23, 1890.) 

CnsTOMs DuTiBB— Construction op Laws— Classification— Cobk Carpetino. 

Cork carpet or carpeting, used to cover floora, and oomposed of ground wasto 
cork bark, linseed-oil, gum, and a loosely woven jute fabrio as a back, such cork 
bark, thoùgh greater in bulk tban the bulk of its other component materials com- 
binedi beîiig one-eleventh only of its entire value, is not dutiable as"corkbart 
manu taotured, " under the provision for "corks and cork bark, manufactured, 
contained in Schedule N of the tarifC act of March 8, 1883, (33 U. S. St. 513; Tarifi 
Index, New, par. 422.) 

At Law. Action to recover baok duties. 

During the year 1888 the plaintiffs made nine importations from Kirk- 
caldy, Bcotland, into the port of New York, of so-called "cork carpet or 
carpeting;" This cork carpet or carpeting was classified by the défend- 
ant, as collector of customs at that port, as, or as assimilating to, "oil- 
cloth," under the provision for "ail other oil-cloth except silk oil-cloth," 
contained in Schedule J of the tariff act of March 3, 1883, (22 U. S. St. 
507; Tariff Index, New, par. 340,) and pursuant to this provision duty 
was exacted thereon at the rate of 40 per cent, ad valorem. Against this 
classification and exaction the plaintiffs duly protested, claiming that, by 
force of treasury décision S, 1,436, made February 28, 1873, and of the 
provision for "corks and cork bark, manufactured," contained in Sched- 
ule Nof the same tariff act, (22 U. S. St. 512; Tariff Index, New, par. 
422,)this cork carpet or carpeting was dutiable atthe rate of 25 per centum 
ad valoretn. Tfaereafter the plaintiffs, hàving made due appeals, duly 
bronght this suit to recover the différence between the duties at the rate 
exacted by the défendant as said collector, and duties at the rate claimed 
by them in tbeir protests. Upon the trial of this suit it appeared that 
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this cork carpet or carpeting was composed of ground cork, mixed witli 
linseed-oil and gum, and applied by rollers to a loosely woven jute fabric 
as a back; that this ground cork was waste cork bark produced during 
the manufacture from cork bark of corks for bottles, floats for seines, and 
other articles, and ground fine in burr-stone mills; that the bulk of this 
ground cork was greater than the bulk of the other component materials 
of the cork carpet or carpeting combined, and that its value was about 
one-sixth of that of the linseed-oil and gum, and one-fourth of that of 
the jute fabric, or, in other words, about one-eleventh of that of the 
entire cork carpet or carpeting; that oil-cloths for floors, stamped, 
painted, or printed, were composed of jute burlaps, or other like foun- 
dations, as backs, ochre mixed with linseed-oil and gum, were gener- 
ally painted on their backs, and stamped, or painted and staniped, 
or painted. and printed, on their surfaces; that there were other oil-cloths 
coniposed of cotton cloths as backs, painted and printed, or printed and 
stamped on their surfaces, and used for table covers, for stairways, and 
sometimes for other purposes; that the oil-cloths for floors, above de- 
soribed, and cork carpet or carpeting of the kind of that in suit, were 
both used for the same purpose, viz., to cover floors. 

Both sides having rested, the defendant's counsel moved the court to 
direct the fury to find a verdict for the défendant, on the grounds: (1) 
That the cork carpet or carpeting in suit was in fact oil-cloth, and, as 
such, was dutiable at 40 per centum ad valorem, as assessed by the de- 
fendant collecter, under the provision " for ail other oil-doth, except silk 
oil-cloth," contained in Schedule J of the tariff act of March 3, 1883, 
(Tariff Index, New, par. 340.) (2) That, if it was not oil-cloth, it was in 
facf'a cai'pet or carpeting" of "other material," and as such was dutiable 
at the rate of 40 per centum ad vabrem, under the provision for "carpets 
and carpetings of wool, flax, or cotton, or parts of either or other mate- 
rial, not otherwise herein specified," contained in Schedule K of the same 
tariff act, (TarifFIndex, New, par. 378.) (3) That, if it was neither such 
oil-cloth, nor such carpet or carpeting, it assimilated, under section 2499 
of the same act, in use, and to a considérable extent in texture and ma- 
terial, to, and was dutiable at the same rate, 40 per centum ad vabrem, 
as, some one of the "oil-cloths for floors, stamped, painted, or printed," 
or "ail other oil-cloth, except silk oil-cloth," as provided in said Sched- 
ule J. (4) That if it was neither such oil-cloth, nor such carpet or car- 
peting, nor assimilated to such oil-cloth, it assimilated in use to the 
carpets and carpetings provided for in said Schedule K. (5) That tlie 
plaintiffs had not proven facts sufficient to entitle them to recover. 

Slephen G. Clarkeand Charles Curie, for plaintiffs. 

Edward Mitchell, U. S. Atty., and Thomas Greemoood, Asst. U. S. Atty., 
for défendant. 

LacombE) Circuit Judge, (orally.') I am unable to concur in the Views 
of the plaintiffs' counsel as to the phrasèology "cork bark, manufactured." 
I think there mUst be some intention of congress to discriminate and dif- 
ferentiftte between the expression "manufactures of cork," and the phrase 
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"cork bark, manufactured." Therefore, on the testimony of this cajse as 
it stands, touching the manufacture of this article, I am unable to accède 
to the proposition that it is covered by the 422d paragraph of the tariff 
act, and I shall therefore direct a verdict for the défendant. 



liEHHAN V. LaFoROS. 
(Circuit Court, E. D. New Tvrk. Uay 18, 1890.) 

L BA.lfKBTnTOT— PBDBBAi JUBISDICnoN— RiOHTS OF ABSIONEB. 

Under Act Gong. Juae 7, 1878, (30 St. U. S. p. 99, c. 160,) and act of Uaroh S, 1887, 
(24 St. TJ. 8. p. 552, c. 373,) repealing the bankrupt law, except as to cases pending, 
moluditig rigbts of debtors and creditors, "and rigbts of and sults by or against 
assignées" in any matter or case wliich bad arisen, or whicb might tbereafter 
arise, and saring the jurisdiotlon of the United States circuit courts in such cases, 
the circuit court has Jurisdiction of a suit by an assignée in bankruptcy to preveni 
a person from establishing on the bankrupt's property, by proceedlngs in a state 
court, the lien of a frauduTent judgment obtained in 1869. 
a. Same— Suit to Enjoin E^torcement or Jitdqment— Etisencii. 

In such suit, though the judginent was rendered by a court of compétent jarls- 
diotion, and Is reguiar on its face, the oral admissions and déclarations of défendant 
that'it was traudulently obtained are sufflcient to defeat its opération, where such 
statemente were deliberately màde, in answer to Inqniries by interested persons, 
and with such détail of circumstances and reasons as to leare no doubt that he 
fuUy nnderstood what he sald. 

3. 6.»MR— Intbbbst of Assioneb iw Bankruft'b Propbbtt. 

1167. st. 17. s. § 5046, Tests in the assignée in bankruptcy tbe tltle to ail property 
ol the bankrupt conveyed in fraud of creditors ; aud Code Civil Proc N, Y. % 382, pro- 
Tides that actions founded on fraud, except for the recovery of money, do not ac- 
crue until the fraud is discovered. Held, that an assignée in bankrnpttnr has 
sufflcient interest in property conveyed by the bankrupt in fraud of cteditors, 
where the bar Of the statute of limitations is not oompleted, from the time thé 
fraud was disooTered, to maintain a suit to prevent such property from being sub- 
jected to the lien of a frauduleut judgment. 

4. Sahe— Possession or Profebtt bt Assionbb. 

It is not necessaiy, to entitle the assignée to maintain such suit, tbat lia bâTe 
actual possession of the property. 

i Bame— Limitation of Actions bt Assionbe. 

The two-years limitation on suits " between an assig^nea in bankruptcy and a per- 
son claiming an adverse int^^st, touching any property or rights of property 
transferrable to or vested in such assignée, " Imposed by Rev. St. tJ. S. $ 5057, 
does not apply, in such suit, where the suit is brought withln two years after de- 
fendant coramenced proceedings to establish the lien. The assignée seeks to pre^ 
vent the establishing of the lien, and not to set aslde tbe jndgment. 

6. Samb — Possession by Assioneb. 

Tbe objection that the assignée may not be able to obtain possession of the prop- 
erty on which the jndgment is sought to be establistied as a lien cainnot be sus- 
tained by défendant where he is a party to tlie proceedings in bankruptcy; sinœ, 
if the proceedings go through without reaching the property, the asaignee'a right 
to it ceases, and défendant can then enf orce his judgmentk 

In Equity. 

Henry Daily, Jr., for the orator. 

Rosmil W, Keme, for défendant. 

WHEEI.EB, J. On November 3, 1869, judgment was entered in the 
euperior court of the city of New York lu £ïvor of the défendant against 
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William A'.' Hoar for $4i995.48. On the 5th day of June, 1871, Hoar 
was adfjttdged a bankrupt in this district. His property; jvas concealed, 
iïndjiief#tle to it etood in the namçs of others, and noneofit came to 
the hands of.the assignée. Deed^ipf it from those in whom, the title 
stood were made, and delivered privatelj' to him, and kept by him with- 
out being registered. He died in 1885. An administrator of his 
estate was appointed ; and thèse deeds, found araong his effects, were 
registered. On the 24th day of May, 1888, judgment was entered on 
the former judgment in the suprême court in the county of Kings in 
favor of the défendant, against the administrator, for $11,064.49, and 
thereupon proceedings were commenced for the sale of the real estate 
in the surrogate's court for the satisfaction of this judgment. At the 
instance of creditors in bankruptcy, the orator, on the Sth of Maroh, 
1889,- was made the assignée in bankruptcy, in place of the former 
assignée; and the property, on the 5th day of June, 1871, of the bank- 
rupt, was assignedto faim. This bill was brçught.bn the 12th of 
Marcbj 1889, in which the orator allèges that the judgment in favor of 
tlïs idfffçniiflint wias entir^ly withoutany foundationwhateyér, and wholly 
fraudulent and void as to creditors in bankruptcy, and prays to relieve 
the estate in bankruptcy from it. The answer dénies that the judg- 
ment was without foundation, or fraudulent, and that the estate repré- 
senta:" property of the bankrupt in 1871, and challenges the jurisdic- 
tion of this court. 

The act of June 7, 1878, to repeal the bankrupt law, left the pro- 
visions of , that law in torce as to ail pending cases aiid future proceed- 
ings therein, ineluding rights of debtors and creditors, "and rights of 
and suifs by or against assignées," in any matter or case which had 
arisen, or which should therealter arise. 20 St. U. S. p. 99, o. 160. The 
circuit courts bave jurisdiction in matters of bankruptcy. Rev. St. TJ. S. 
§ 630. The title of the orator arises wholly by the laws of the United 
States, and. jurisdiction of this court if a suit upon it is saved by the 
act of Mai-ch 3, 1887, (24 St. U. S. p. 552, c. 373, § 1.) The jurisdiction 
of thi^_ .cojirt of this case seems unquestionable. Lathrop v. Drake, 91 
V/8.SïéyBurhankyJmgelow,22lS:S.179. 

The propf of the want Of foundation for, and fraudulent character of, 
the judgment, rests upoii oral déclarations of the défendant. Counsel 
argue, in his behalf, thftt 8Ùch évidence is inadéquate to defeat the opéra- 
tion of a juflgment of a,ciourt of record regular on iits fafie. That the ad- 
missions and déclarations of a party are compétent évidence against him, 
that tlie fa<jts are as hé,stalies them to be, is elementary. Best, Ev. §§ 
519, 520, (Wood's Ed. ,948;) Gaines v.Belf, m How. 472; Insurance 
Co. V. Newton, 22 Wall. 32. If the déclarations were merely casual or 
loose, and disputed or explained, they might be regarded as of iusuffi- 
cient weight to impeach the judgment.' But thèse fetatéments of the de- 
fendant appear to hâve been made ddiberately, in answer. to inquiries 
made by those interested, at several times, to various persons, and with 
so'ittticRsbfail of oirèumstdnces'and reasons as to>leave no room for doubt 
that i!ie défendant fuily uûderstood.what he said,T-S8id what he meant, 
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— *or ttat whàt hé said haa been correetly reprodiicœd . • The défendant 
is a compétent witness, near by, and he has not testified in explanation 
or déniai of bis statements, nor produeed any évidence to show the facts 
ïo be in reality ôtherwise than according to bis statements as proved. 
The weight of the évidence, when it is considered, is quite satisfactory to 
the extent and effect tbat thé judgment was a mère hoUow sham, set up 
as a menace to tbose claiming to reaeh the property of the bankrupt; and 
tbat the défendant is now seeking to take advantage of the position of 
creditors iri the judgment tb'reacb the property of the bankrupt, contrary 
to thé ptirpose of the judgment, and to the righls of thé creditors of tbe 
bankrupt. Hq)t v. Utah, 110 U. S. 674, 4 Sup. Ct. Rep. 202. Tbat 
the real estate in question was partly property of the bankrupt on JuRe 
5, 1871, and partly caale from such property, the title to ail of wbicb 
was concealed tiUafter administration on the bankrupt's estate, also satis- 
factoriîy appears. The placing of the title in the name of others was a 
convéyandè in fraud of creditors, and ail property so conveyed by a 
bankrupt was by tbe bankrtipt law expressly vested in tbe assignée. 
Rev. St. U. S. § 6046 . Such a j ndgment as this would be void by the prin- 
ciplès of the common law asafBrmed and enacted in the statute of 13tb 
Eliz., whiëh is a part of the common and statute law of tbis country in 
respect to <iréditors. 4 Kent. Oomm. 462. The assignée in bankruptcy 
has ever èince he has bëen such bad the right to this property of tbe 
bankrupt, free from this judgment, whenever it could be discovered and 
reacbed. '' The case does not show that any otber person is claiming this 
property 'àdversely to the orator; and, if such claim should be made, the 
right of thé orator would seem to be good, and the fraudulent conceal- 
ment of titlé might be sufficiènt to save it from loss by any statute of 
limitations, should it be set up against the right. By the laws of the 
state, actions founded on fràud, except for the recovery of money, do not 
accrue tillthe fraud is discovered. Codé Civil Proc. § 382; Tliat statute, 
as a rule'of property, might furnish a guide in this court with référence to 
gênerai statutes of limitation, which are somewbat relied upon in argu- 
ment. (Markv.Smith,lZPét.l95: And, Usually,time does not beginto 
run against rights ©faction concealed by fraud till after the fraud is discov- 
ered. HEchoud v. Girod, 4 How. 503j Moore v. Greene, 19 How. 69; 
Badger v. Badger, 2 Wall. 87. Tbe orator thus appears to bave sufficiènt 
title to and interest in the property to maintain tbis bill. Ward v. 
Ohambeiiam, 2 Black, 430] SUme-Outter Go. \. Jrnies, 21 Blatchf. 138, 13 
Fed. Rét). 567. 

Counsel for défendant raise objection, in argument, that tbe orator bas 
not possession; but neither bill or answer sets up either possession or 
want of it, or makes any question about it. In tbe former of the two cases 
last cited, possession in such a case does not appear to bave been deemed 
material; and, in tbe latter, tbat the orator was not in possession clearly 
appeared, and yet the bill was maintained. Tbe defendant's judgment did 
not of itself constitute any cloud upon the title. He is endeavoring by 
proceedings in the surrogate's court to create one; and tbis bill is brought 
rather to prevent than to remove one. 
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Tb6 limitation of tWQyears on suits hy assignées in bankruptcy, îm- 
pdaediby section 5057, Rev. St. U. S.^' is relied upon a? a bar to this 
suit. If this statute was set up, and its running would not be saved by 
fraudj; it would seem to be a bar to any suit to set aside the original 
judgment. But this suit is not maintainable in this court to set aside 
or annul the judgment of the state court as such. The orator has no 
right toor interest in that judgment. He is interested only in prevent- 
ing proceedings upon it to reach the property of the bankrupt. Thèse 
bave heen started by the défendant within the two years. The right of 
action against them accrued within that time. AU the orator is entitled 
to is to haye those stayed. Ward y. Œamberlain, and Stone-CuUer Co. v. 
Jone»,. before cited. Such a stay appears to be excepted out of the pro- 
hibition of injunctions in the United States courts to stay proceedings 
in state courts, being a proceeding in bankruptcy. Rev. St. U. S. § 720. 

■: Leay» is asked in behalf of the défendant to set up the statute of limita- 
tions,' if necessary to saye bis rights. It wouîd not save anything 

. against this relief. Résides, this discrétion would not be freely exercised 
in aidiof a bar to relief from proceedings ou such a judgment. 

That the orator may n^t obtain possession of this property as against 
otheesiis uiged as a reason for not granting relief against the défendant. 
But diverse claims cannot be ail settled at once. The défendant instituted 
thé bankruptcy proceedings, and is a party to them, entitled to move to 
speed them. If the proceedings go through without reaching this property, 
the orator's right to it, on which relief hère is founded, will fail, and it 
will-ôtill be lelt for administration in the surrogate's court. If, as urged 
with plausibility, and perhaps correctly, any aftef-acquired property came 
with the other property into this real estate, so that creditors hâve a right 
to a share ofit outside of the bankruptcy proceedings, the bankrupt law 
provides for. the adjustment of such rights in the bankrupt court in favor 
of those entitled to them. Rev. St. V. S. § 4972. AU just claims of 
the défendant' may besafely foUowed there. Let a decree be entered in 
favor of the orator, as assignée in bankruptcy, for an injunction to re- 
strain the défendant from further proceedings in the surrogate's court 
agaitist the property in the bill of complaint described, during the pend- 

: ency of the proceedings in bankruptcy, with costs. 

'Rev. St. ïT.B. s 5057, provMes that "no suit, either at law or in equity, shall be 

, maintainable in any court between an assignée in bankruptcy and a persou claiming an 

aidvërsé iritéréSt, touohitig the * * * ilghts of property traùsferrable to or vested 

in such assignée, unless brought within two years from the time when the cause of 

action, accrued for or against such assignée. * . * •" 
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Adee V. Peck el cH. 
(Circuit Court, D. Connecticrut. May M, 1890.) 

1, Patbnts for luvEîî'nOTîs— Patentable Invention. 

Beissued letters patent No. 6,739, issued November 16, 1875, to James Poley, for 
an improvement in waste-valves and overflows, consisting in bringing up the outer 
pipe ôf the overflow throngh the casing contiguous to the basin or bath-tub, and 
securely attaching it to a removable cap resting apon the outside of the casing, is 
not Inv^d for want of invention. 

8> Same— Ëeibsue of Lbttebs. 

The claim of said reissue being eubstantialljr the same as that of the original pat- 
ent,, ezcept that it gives a statement of the prier state^f the art, so as to limitthe 
scbpe of the patent, and omits the élément of a rubber ring arcund the valve, whlch 
-was only an incidental feature of the invention, and was inserted in the original 
claini by mistake, the reissue is valid. 

8. Namb pF Patent as Tbabe-Makk. 

A bill alleging that défendant has infringed a patent owned by complainant, and 
originally granted to James Foley, for an improvement in waste-valves, and that 
complainant has sold said valves nnder the trâde name and style of "Foley's" and 
"Poleys Patent, " and "thàt sàid trade name, during the life of said letters patent, 
ta ideptifled therewlth, and bf great value * * * in describing said patented 
valves iaB,a trade-mark, and th^t the défendant has sold his inf ringing valves under 
thé trade name of ' Foley's Patent Valves,' " and praying, inter alla, that défendant 
be éttjolried from selling any waste valves under the name of "Foley's" or "Foley's 
PatÊnt Valves, " states only one good cause of complaint, t. e. , f or inf ringement of 
a patent. The name of the patented device is not, properly speaking, a trade-mark. 
Pollowing Adee v. Peck, 39 Fed. Rep. 209. 

In Equity. 

Brieaen & Steek, for complainant. 

Edward H. Rogers, for défendants. 

Waliage, J. This is a suit to restrain infringement of reissued letters 
patent No. 6,739, granted to James Foley, assigner, November 16, 1875, 
upon an application filed October 1, 1875, for an "improvement in waste- 
valves and overflows." It is also brought to restrain the infringement of 
an alleged trade-mark in the name, "Foley's Patent Valves." The défend- 
ants are manufacturers and dealers in plumbers' goods, and in 1882, or 
earlier, purchased from the complainant the patented valves, and sold them 
in their business, describing them in a catalogue issued b)' them as "Fo- 
ley's Patent Valves. " In 1886 they commenced to manufacture the valves 
themselves, having, as they say, satisfied themselves that the patent to 
Foley was invalid, and consequently that the complainant was not enti- 
tled to a monopoly in the manufacture and sale of the valves; and since 
that time they bave continued to manufacture and sell the article, calling 
them "Foley's Patent Valves." 

The subject of the patent is an improvement in devices for permitting 
the overflow of basins, baths, etc., to escape, when the water reaches a 
given élévation, by means of the valve, whichis closed to permit the ba- 
sin or bath to be filled. Such devices consist of a vertical tube or stand- 
pipe which connects by a T coupling with. a pipe leading to the basin 
and a waste-pipe, and having a valve-seat at its lower end, so located 
in relation to the basin-pipe and the waste-pipe that when the valve is 
closed the water flowing into the basin cannot escape. The stand-pipe 
v.42F.no.9— -32 
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leads to a wooden or raarble slab at the side of the basin or bath-tub, 
and is covered by a cap, Which in the earlier devices was commonly at- 
tached by screws to the upper side of the marble or wooden slab. The 
valve is formed «pôlï the ïowéf erid bf the tnbular stem; which is arranged 
within the stand-pipe, and the ^tem is of the length extending abc ve. the 
valve toft, point as;high as the point in the basin or bath-tub- which is 
tobefillëd.' The valve stem is open at both its upper and lower ends, 
and is pirovjdeâ with a handle which plays through an opening in the 
cup. The stand-pipe surrounding the valve-stem allows the wàter to rise, 
as the basin fills, nntil the top of the valve-stem is reached, when any 
ftirther flowinto the basin would oVerflow into the va,lve-stem, and escape 
to the wastë-îjiipe. The valve-stem and valve are practically one struct- 
ure, and are provided with a device by which they may be raised by 
means of the handle extending ,to the cap, and beld in a fixed position 
to permit the waterto escape from the bafiin into the waste^pipe. The 
Bpecificationistàtie^ the nature pfFoléy 'S improvement as foUows : 

"My invention: relates to an improvement that is made for allowing the 
valve and ôveiflow to be easily rettioved. For this parpOTe the valve and Ita 
tnbular stem ispoptinued up through the màrbïe or wooden slab, or table 
cQDtiguous to ibe basin or batb, and provided with a removable cap, through 
which the «tetn toUie handle passes." 

The détails of the improvement are particularly described in the spéci- 
fication as folio ws: 

"This standing tube,/, passes through thé sîab or table, 6, and is provided 
with a removable cap, l, preferably screwed upon the tube,/,* and through 
the cap, î, is a rod, m, with a handle, n, at the upper end, and the lower end 
is connected. by, a bridge or bail with a tubular stem, 9, that is witbia the 
tube,/, and forms the overfloW pipis whea the water rises in the basin or bath 
aboiré thé apper end of this tube, à. The rod, m, is made so that, when it is 
raised and partially revolved, it will suspend the tubular Stem and valve." 

The claim is as foUows: 

"The stand-pipe,/, of the bath or basin ovçrflow passing through the slab 
or table, 6, and receiving at its upper end the removable cap, 2, in combina- 
tion with the overflow-plpe, o, valve, '»•/ and means of suspending the valve 
and Qverflow cap from the pipe, substantially as set fortb." 

It is quite apparent from the évidence in respect to the prior state of 
thôiftit that the improvement rettlly made by Foléy id prè-existing waste- 
vailveB cohsisted in bringing up the stand-pipe or otiter pipe of the over- 
flow through the casing or slab contigUbus to the basin or bath-tub, and 
securely attaching it, preferably by a screw connection, td a removable 
cap resting upon the outside of the casing or slab. This improvement 
was a trseful and meritorious biiôi The stand-pipe is ëfficiently sup- 
portéd in pOsitiofl by the cap itself; both parts, when connected, being 
intégral, thus affordîng a iirm and durable attachment of the stand-pipe 
ib the slab. The cap Cah be removéd nîore readily thari can those which 
are fastened by bolts or screws to the Sl^abJ and when the cap is removed 
the whole diameter of the stafid-pipé is éxposed, and the valve-stem and 
its parts cah be conveniently retobvéd for cleaning or repaîrs. Accord- 
ing to the testimony, since the Foley' valves havè been introduced, they 
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have completely superseded the old valves with the trade. No one can 
examine his v^ve for a moment without seeing that it is a more conven- 
ient, more artistic, and a better device, practieally, than any of those 
shown in the earlier patents; and, when it appears that many modifi- 
cations pf the connection between the stand-pipe, the cap, and the slab 
had been made by plumbers in attempts at improvement, which fell so 
far short of success that as soon as his was introduced the old ones were 
supplanted, there is sufBcient évidence that the change made by him, 
though a simple one, was. not an obvions thing to those skilled in the 
art, and involved invention, Tbe phraseology of the claim is such that 
the patent is net infringed unless the improved stand-pipe and cap of 
the claim are employed in conjunction with ail the other operative parts 
of an overflow valve. The stand-pipe of the claim is one which passes 
through the slab, and is adapted to receive the cap by a connection which 
unités the two parts integrally. The cap is one that is removable, — 
adapted to be disconnected with the stand-pipe. The "means of sus- 
pending the overflow pipe from the cap" are the bail and rod. Inas- 
tnuch as the défendants are making and selling the identical valves of 
the patent, the complainant is entitled to a decree, if the patent is valid. 
As has been indicated, the patent is not invalid for want of invention. 
The claim is not met by any waste-valves previously patented or in pub- 
lic use which did not have the stand-pipe and cap constructed and ar- 
ranged as described. The valves which are alleged to have been made 
in 1872 by Carr & Ce. are the only ones, containing such a stand-pipe 
and cap, in respect to which any évidence has been given. The défense 
which rests on the use of thèse valves is not established by that cogent 
évidence which is required to overthrow the presumption of novelty aris- 
ing from the grant of letters patent. Indeed, the patent to Carr, granted 
December 7, 1875, in which he disclaims expressly the device shown in 
the patent to Foley, is enough, in view of the circumstances of the al- 
leged prior use, to discrédit the défense. Although the patentée acqui- 
esced in the rejection of the présent daim by the patent-oflEice until it 
was amended by adding the vvords, "means for âuspending the valve and 
overflow pipe from the cap," the only effect of such acquiescence is to 
preclude the owner of the patent from setting up any construction of the 
claim which would omit the parts introduced by the amendment as a 
limitation of the scope of the claim. 

The défendants insist that the rèissue is invalid. The application for 
the reissue was made within two years from the grant ot the original, 
and nothing appears in the record to indicatethat the reissue wassought 
in order to ovefreach devices which had been invented or patented, or 
used by others, in the mean time. The peculia,r 4etails of construction 
and arrangement of the stand-pipe and cap which constitute the real in- 
vention of the patentée were plainly shown in thë'drawing of the orig- 
inal patent, suggested by the language of the description, and incorpo- 
rated into the claim by lettérs of référence to thé drawing. The reissue 
contains statements respeeting the prior state of the art which did not 
appear in tke original. Thèse statements are, in efifect, a disclaimer, 



500 FEDERAL EEPOBTER , Vol. 42. 

and limit the scope of the patent as the original patent would be limited 
byjudicial construction, upon proof of the prior state of the art, in a 
suit brought upon it.. They tend to define more clearly the line belween 
new and old, and thereby to remove doubts as to the précise limits of 
the, invention. There is no substantial différence betwéen the claim of 
the original, interpreted as it would be if a suit were brought upon it, 
and the prior state of the art shown, and the claim of the reissue, except 
that in the latter the rubber ring around the valve is omitted as an élé- 
ment. It is obvious that the rubber ring around the flange or rib of the 
valve, aithough useful, was only an incidental aild préférable feature of 
the invention, so obvious that the inference that there was a mistake in 
incorporating it into the claim of the original is almost irrésistible. The 
claim of the reissue omits as an élément the T coupling, which is the 
seat of the valve, and forms the connection between the basin-pipe and 
the waste-pipe and the stand-pipe.' By necessary implication, this must 
be read into' the claim of the reissue; otherwisethe combination would 
be whoUy inoperative. Thé claim of the reissue is consequently, in ail 
respects, the claim of the original, except in omitting the rubber ring 
around the valve. In short, a comparison of the original and reissued 
patents suggests that the pbwer bf the commissioner to grant a reissue, 
to correct a mistake which woùld render the original patent inoperative, 
bas seldom been tnore wisely and reasonably ex^fcised than in the prés- 
ent instance. 

■The complainant is entitled to the usual decree for an injunction and 
an accounting. So far as hi's case proceeds upon the theory of an ih- 
fringement of his trade-mark, it is controlled by the previous décision 
of this court, upon the demurrer to the bill, by Judge Shipman. 39 
Fed. Rep. 209. 



Root ». Sioux City Cable Ry. Co. et al. 
(Circuit Court, N. D. lowa. June 2, 1890.) 

Patents for Ikybntions— Prior Statb of Art— Cable Rah.wats— Grip. 

Letters patent No. 160,757, Maroh 16, 1875, to William Eppelsheimer, for an Im- 
proveinent in clamp apparàtus for Connecting street-cars witti endless traveling de- 
Vioes, oonsisted of vertical pulleys to support the cable, and a lower clamping jaw, 
which, when the car was belng propelled, was raiaed so as to grasp the cable 
Ijetween it and an upper stationary jaw, thus raising the cable from the pulleys. 
When the car was at rest, the lower jaw dropped belowthe pulleys, releasing the 
cable, and allowing it to rest upon them. HeÙ that, since there were already in- 
ventions for Buoh clamping bars and for supporting pulleys, the patent could not be 
broadly constmed, and was not, therefore, infringed by a device consisting of a 
movable upper jaw, w.hlcb, when the car was in motion, pressed the cable down 
upon a stationary lower jaW, which was slightly below the surface of the pulleys, 
. on which the cable rested, both wbile the car was in motion and at rest, and which, 
when the car was at rest, was raised, allowing the cable by its owu straln to rise 
from the lower jaw. 

In Equity. Bill to restrain infringement of letters patent. 
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Cobum & Thacher, for complainant. 

C. L. Wright and Offidd & Towle, for défendants. 

Shiba8, J. Letters patent No. 160,757 were issued to William Ep- 
pelsheimer under dateof March 16, 1875, for "an improvement in elamp 
apparatus for Connecting street-cars," etc., "with endless traveling de- 
vices." The second claim in the patent is as follows: "In combination 
with the lower jaw, L, the transverse bar, 0, with its vertical rope sup- 
porting puUeys, P, substantially as described." This combination forms 
part of the gripping apparatus, which, by taking hold of the moving ca- 
ble furnishing the motive power, propels the car upon the track. In 
effect, this grip consists of two jaws, one above the other, the upper jaw 
being fixed, and the lower movable, so arranged that when clamped to- 
gether the cable is held between them; when opened, the lower jaw falls, 
and the cable drops upon the two pulleys at the ends of the bar 0. The 
object of the device is to pre vent friction between the moving cable and 
the lower jaw of the grip, when the car is at rest. Complainant, who is 
the présent owner ofthe patent, claims that the défendant companyuses 
a device upon its cars upon the line in Sioux City, lowa, which is an 
infringement of this second claim ofthe patent named. The défendant 
questions the validity of the second claim of this patent on several grounds, 
and also dénies that the device in use upon its line is an infringement. 

In view of the fact that the validity of this patent was sustained in the 
case of Root v. Rdilroad Co., 39 Fed. Rep. 281, I shall.not re-examine 
that question, but shall pass at once to the issue of infringement. In 
the considération of this question, it is necessary to ascertain the scope of 
this claim, — whether it is to be given a broad construction, as being es- 
sentially a foundation invention, or whether the prior state of the art re- 
quires it to be limited to the exact combination described. There are 
two features sliown in the combination in question,— one being the clamp- 
ing jaws, and the other the supporting pulleys to receive the weight of 
the cable, when released by the unclamping of the ja^vs. It is admitted 
by counsel for complainant in his argument that "it was old to hâve a 
gripping device with one movable and one stationary jaw for clamping the 
the cable to transmit the power to the car, and release the cable whenever 
it was desired to stop the car." The use of pulleys to carry the cable, 
iind prevent friction and injury thereto, was also old. The novelty in 
the combination is claimed to consist in attaching to the ends of the grip- 
ping device two vertical pulleys, by which the cable is supported when 
the car is stopped, and thus the wearing of the lower jaw by friction is 
avoided, as well as avoiding the effect of friction on the cable itself. In 
the testimony of complainant's expert witness, William A. Skinkle, it is 
said: 

" I do not hold for a moment that Eppelsheimer was the flrst or only inventer 
to provide a supporting piiUey or pulleys in a gripping device to carry the cable 
when it is released from the grasp of the gripping jaws, for Hallidie, Foster & 
Brown, Beâuregard, and others show pulleys that do or would serve this pur- 
pose; but in no one of them do I flnd such a combination of speciflc éléments 
as the claim recites/' 
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If this be troe, then Eppelsheinier was not the first inventor of the 
idea of attaching puUeys to: the grip for the purpose of supporting the 
cable when released from the grip. The novelty, therefore, in the Ep- 
pelsheimer Cômbitiation, seeme to'be'reducéd to dropping the lower jaw 
so that it will not be in contact with the cable when the car is at rest, 
thus escaping friction, and conséquent injurj' thereto. In this combi- 
nation, when the jaws of the grip are closed in order to set the car in 
motion, the cable is raised up from contact with the pulleys by the up- 
ward movementof the lower jaw. The gripping effect, therefore, is wholly 
produced by the clamping of the cable betweèn the jaws, and the pulleys 
neither support thé cable, nor aid in the clamping effect, and conse- 
quently they perform no functîûn so long as the grip holds fast to the 
cable. When the cable is réleâsed by the opening of the jaws, it drops 
down upon the pulleys, and is supported by them. To prevent friction 
between the cable and the lower jaw, the latter drops down below the 
surface of the pulleys on which the cable rests, and thus contact with 
the cable is prevented. In the device in use upon the defendant's line 
of railway, tlle lower jaw of the grip is stalionary, and the upper one is 
movable. The pulleys are so placed that when the car is at rest, and 
the cable is running over the pulleys, the strain upon the cable keeps it 
level with the upper surface of the pulleys, which is higher than the sur- 
face of the lower jaw, and hence no friction is produced by contact there- 
with. When it is desired to connect the car with the cable, the upper 
jaw is presâed down, and the cable is clamped between the upper jaw, 
the lower jaW, and the surface bf the pulleys. In this device the pulleys 
always serve a purpose. The cable always rests thereon, and is always 
Bupported thereby. 

In the device of the Eppelsheimer patent, friction between the lower 
jaw and the cable is prevented by havihg the lower jaw movable, and 
dropping il below the line of the cable. In defendant's device the lower 
jaw is stationary, but friction is prevented by suspending the cable upon 
the pulleys so (hat it will not touch the lower jaw when the car is at rest. 
In the one case, the jaw is moved àWay frOm the cable; in the other, the 
cable is removed from the jaw. It is argued that the différence between 
the devices hâving thé lower jaw movable and the upper stationary, 
and the lower jaw stationary flnd the upper movable, is so slight that it 
should be held that the one is the équivalent of the other. If the ques- 
tion arose as to the invention of the clftmp itself, — that is, a grip having 
one fixed and one movable jawy^^-^a niere interchange in the position of 
the jaws would nôt ènable one to eseàpethe charge of infringement, but 
that is not the Wày the question is now presented. What Eppelsheimer 
was seeking to do was to prevent friction between the cable and the grip. 
He sought to solve it by a combination, in which he put that form of a 
grip in which thé lowér jaw was inovàble, and he eombined this lower 
movable jàw with the càlryihg pulleys in such shape that, when the 
grip was cl'(;(ied ppon the cable, "ie lower jaw carried the cable upward 
and free from the, pulleys, and thén, when the grip was released, the 
cable returued upon the pulleys, and the lower jaw sank down out of 



ROOT V. SIOUX CITY CABLE EY. CO. 503 

contact with the cable. In th'is combination, the arrangement of the 
lower jaw and the suppbrling pulleys, which are the main éléments 
named in the claim, was such that, in the process of attaching and re- 
leasing a car from the cable, the lower jaw would first be below the Une 
of the upper surface of the puUeyç, and then above, and then again be- 
low, the same. It wilT be noiiçed fhat in the second daim ofthis patent 
thereis no référence to the upper jaw of the clamp. The only éléments 
mentioned are the lower jaw, the bar, 0, and th,e supporting pulleys. 

It is upon the working of thèse éléments, and thèse alone, that Bppel- 
sheirner, relied for the accomplishment of the object sought, and, as 
aJreàdy said, the manner in whieti he avoided friction between the lower 
jaw of his device and thé cable was by having thé lower jaw movable, 
and dropping it below the line of the moving cable. In other words, 
contact with the cable was prévented by usitig a riiovable lower jaw, so 
combined with the bar having attached the supporting puUeys that the 
jaw could be dropped sufficiently to escape contact, with the cable. In 
the defendant's device the other form of gr;p was selected; that is, the 
one having a fixed lower jaw. In this form of grip, friction between 
the cable and the lower jaw could not be avoided in the method followed 
by Eppelsheàmer, for, the lower jaw being immovab|e, it could pot be 
droppê^ to avoid contact with the cable. The plan foUowed was to haye 
the supporting pulleys and the iQwer jaw fixed immovably together, 
with the surface of the upper part of the pulleys, always higher than lie 
surface of the lower jaw. When the grip is releaged and the upper or 
movable jaw moves upward, the.strain upon the cable removes it frotn 
contact with the lower or fixed jaw. In the Eppelsheimer combination, 
the essential éléments are the supporting pulleys and movable lower jaw, 
80 combined together that when the grip is opened this lower jaw may 
drop befow the level of the supporting pulleys, and to secure this it is 
essential that the lo^er jaw be movable. In the defendant's combina- 
tion this movable lower jaw is not used. In view of the prior state of 
the art, a.broad construction cannot be given to the Eppelsheimer pat- 
ent. He was not the inventor of the grip having clamping jaws, one 
movable and the other stationary, nor of the cable supporting pulleys. 
In making the combination described in the second claim of the patent, 
he chose for one élément therein that form of grip having a movable 
lower jaw, and the claim cannot, by construction, be now enlarged to 
embrace a combination which does not use a movable lower jaw, but en- 
tirdy éliminâtes it. The charge of infringement not being made out, it 
foUows that complainant's bill must be dismissed, at bis costs. 
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Gbebnwood V. The Fletcher and The Grapeshot.^ 
{DUtriet Court, s. D. New York. May 14, 1890.) 

1. OoiiisiCH— Damaobs— Baivagb Monbt— Intebest— Cobts. 

WheD a' vessel was sunk by f ault of another vessel, salvage money paid out by 

the ownier of the sunken boat is a proper item of damage to be allowed against the 

wrong-doer, with interest thereon, as well as on pther expenses of repalr from 

timé of paument, but not costà or counsel fées paid in defendlng a suit for sucb sal- 

■ vtjge, 

a. SAMB— DaMAOB to BoII/ER— EVIDE^IOB. 

The bùiler, on beiag rembved from a Vessel whioh had been surikby collision, was 
found t» be craoked. Libelant clalmed that this was caused by tbe sudden submer- 
sion of it in cold water wbile it was ^ot. Held, tbat the claim, being of an unusual 
kind, oUghttobe sustained by évidence correspondlnglyoonyincihg. Theévidence 
not meeting this requirement, held, that this item shbuld be dlsallowed, togetLer 
with sucb demurrage as had been allowed for détention while repairing the 
boiler. 

In Admiralty; On exceptions to commîssîoners' report. 
Hyland & &,bri8kie, for libelant. 
WUcox, Adàma et MacMin, for ckimants. 

BEowilri'J. 1. The libélant's canal boat Hebe havîng been sunk in the 
North river through the fault of the above défendants' tessel, (38 Fed. 
Rep. 156,) a claim for salvâge services to the sunken boat afterwards 
arose, which was allowed in the district court of New Jersej' to the ex- 
tent 6f $110, léith $39 costâ of suit. In the assessment of damages, 
the libelant has been allowed this salvage charge, but was disallowed 
thetJoSt&îtiçluded in the decree, as well as the much larger costs for 
the fées of his own counsel inourred in the défense of that suit. The 
précise question as to both thèse classes of costs arose in the eastern dis- 
trict of New York in the case of The Homely &nà The C. F. Ackerman, S 
Ben. 495—498, where both were disallowed as items ôf damage against 
the wrong-doér, and this décision was afSrmed by Mr. Justice Hont on 
appeal to the circuit court. I a'm not at liberty to départ from that ad- 
judication. 

2. Net M-eight. As respects the sum of $191.20 for the loss of the 
freight on the pending charter, I think there should hâve been a further 
deductipti for expenses for the wagès and board of the master, engineer, 
and deck-hand, for six days, amounting to $36. This would ieave $165.- 
50 for net freight, which is allowed, with interest. 

3, BcMer. I am not satïsfied with the évidence in support of the 
claim for damages to the boiler. The boiler rested vertically on top of 
the furnace. After the collision the boiler was taken out, and the lower 
end, or crown sheet, was found to hâve two or more cracks in it, which 
it is estimated would cost $262 to repair. The libelant contends that 
thèse cracks were caused by the sudden submersion of the boiler in cold 
water while it was working hot. No previous instance is shown, either 
in the adjudications or in the évidence, where the crown-sheet of such 

> Reported by Edward Q. Benediut, Esq., of the New York bar. 
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a boiler was cracked from such a cause; yet the sinking of tugs, under 
a similar oircumstance, is riot uncommon. The claim, being, therefore, 
of an unusual kind, ought to be sustained by évidence correspondingly 
convincing. I do not think the évidence meets this requirement. The 
évidence of the défendants' experts, that such cracks could not be caused 
in this manner, is quite as strong as the testiraony of the libelant's ex- 
perts, and seems to me much more probable; inasmuch as the only ac- 
cess of water to the under side of the crown-sheet was through the door 
of the furnace, and over and through the raging fire within it. There 
is no proof, and I very much doubt, that any water that thus made its 
way to the crown-sheet would be cold enough to harm it, or would, in 
fact, be cold at ail. AU the witnesses also say that the same cracks might 
be caused by dirt and grease. 

The condition of the crown-sheet had not been examined for at least 
several months before the accident. At that time Hogan repaired a 
bulge in the furnace. He says he also examined the boiler or tubes, and 
sounded them. But the examination mu£t hâve been casual, if the boiler 
•was the same; for this boiler had several ferrules about tlie tnbes, and 
Hogan says that at the time when he examined it there were no ferrules 
on the tubes. The engineer and deck-hand both state that the boiler in 
use at the time of the accident leaked; and, as I understand the testi- 
mony, there wàs found after the collision a further bulge in the furnace, 
showing injury since Hogan's last repairs. Much testimony was given 
to show repairs to the boiler during several years previous; but near the 
close of the libelant's testimony it appears that the boiler in the Hebe at 
the time of the accident was not the boiler on which those repairs had 
been made, but was an old boiler taken out of the Marshal, and putin- 
to the Hebe; and, as the Marshal had a new boiler in 1888, it is prob- 
able that of the Marshal was put in the Hebe about that time. The 
fact that the libelant shouid introduce testimony asto repairs toa boiler 
which he knew was not the one that was in the Hebe at the time of the 
accident detracts from the crédit to be given to his own testimony. 

The fact also that, after the accident, the boiler in question was taken 
out of the Hebe without any knowledgé of thèse cracks, and therefore 
not in conséquence of them, and so far appears without any reason, if 
it was previously sonnd or supposed to be sound, (for removal was not 
necessary to repair a bulge,) that no notice of any survey was held 
npon it, and that no claim to any such amount as is now claimed was then 
presented , and that no repairs hâve since been made on it, tend to confirm 
the belief that the boiler before the accident was known to be old, wom, 
and out of repair, and not fit for much longer use. To my mind, there 
is no satisfactory proof that any material change in the condition of the 
boiler was produced by sinking, and I therefore disallow this item, to- 
gether with 10 days' out of the 15 days' demurrage allowed for the re- 
pair of the boiler and engines, 5 days being sufficient for the re- 
pair of the engine. The libelant is entitled to interest on the item of 
flalvage; on the net freight, as above corrected; on the amount allowed 
for repairs on the huU from the time of payment, Marcb 13, 1889; and 
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on the demUrrage for 19 days, at the rate allowed by the commis- 
sioner, whiob agrées with my own computations. The other items 
are aUowed as reported, with ioterest. 



WiLsoN et al. V. City of Chicago et al. 

{DistHot Court, N. D. minoié. Maroh 17, 1890.) 

1 T()'»rA<M~LiJLBii.iTT or Tua pob NKauGBKOE. 

LibelantB' vessel, with a beavy cargo, was beinf? towed by défendant towing 
company'B tug-boat tbrough a draw-bridge across a navigable riVer. The draw was 
si) obstructed by a groundeâ vessel that in order to i>asB it was necessary to take 
the tow tbrough at a shàrp angle. ,Tbe pierof the bridge was so constmcted that 
the abutment, instead df sloping'^adtially from the bottom up, rose In a séries of 
atone steps, the corners of wÉIeh were oonoealed by the water. Piles coming above 
the surface of the water had been driven around this abutment to prevent passing 
vessels from striking, but had jusl béen i-emoved by défendant contractors for the 
purppée of building ànother bridge^across the river, under a oontraot with défend- 
ant City. The tùg took the vessel in tow at such speed that it lost oontrol of her, 
ànd 8he wàs injured by striking the abutment. Held, that thé tug oompany was 
liable for such injuries, sincethey were caused by the négligence of the men in 
charge of itg tug. ' , 

SL 'KAyreABi,» Watees— Bridge CoiraBiOTORS— ITEOt.iaEB'OB. 

The bridge contractors, having taken up the piles whloh would hâve prptected 
the veçsel, were alsp liable, whether they knew the mode in which the abutment 
was constmcted or not, sinoe by thelr contract with the city they agreed to be 
responsible for any damages the city might bave to pay in conséquence o* their 
neglect to protect the public against accidents, and thus placed themselves in the 
ëaue position as was occupied by the city, which was chargeable with notice of the 
oonstmction of the abutment. 

In Admiralty. Libel for damages. 
H. D. Gmlder and George W. Morgan, for libelant. 
Sdivyler & Kremer, for Vessel Owners' Towing Company. 
Bail & Oakley, for Fitzsimmons & Connell Company. 

BtoDQETT, J. This suit is brought by the owners of the steam-ship 
Wallula, and the underwriters Upôn her cargo, to recover for damages 
Biistained by said steam-ship and her cargo from a collision with the 
6outh abutment of the Wells Street bridge, in the Chicago river, on the 
9th of April, 1888. The original libel made the city of Chicago, the 
North Chicago Street Railroad. Company, the Fitzsimmons «fe Connell 
Company, and the Vessel Owners' Towing Company, respondents, charg- 
ing thëm ail with having contributed to the damage sustained by the 
libelant; but the suit has since been dismissed as against the North Chi- 
cago Street Railroad Company, and was brought to hearing only upon 
pleadings and proofs as against the remaining respondents. 

Thé proof shows that the steam-ship Wallula, with about 66,000 
bushels of oats on board, left the St. Paul elevator,; near the junctiou of 
the two branches of the Chicago river, soon after dînner-time on the after- 
noon of the 9th of April; to proceed down the river to the Illinois Cen- 
tral Railroad slips, where she was to take on the balance of her cargo at 
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the Ceiittal éleva tor. She was in tow of the tugs Carpenter aûd Vàn 
Schaick, bélonging to and managed by the Vessel Owners' Towing Com- 
pany, -was notusing her own propelling power, and hàd lier rudder lashed 
amid-ships; the tug Carpenter towing the steamer, and the Van Schaick 
being fast to her astern, for the purpose of àiding in maneuvring and 
handling her during the trip. She was drawing about 12è feet of water 
astern, and about 10 feet forward. The Fitzsimmons & Connell Com- 
pany were at the time engaged in removing the old south abutment, 
preparatory to the construction of the new bridge which the North Chi- 
cago Street Hailroad Company had, in considération of certain franchises 
granted it by the city, agreed to construct across the Chicago river at 
Wells Street. The north draw of the bridge was obstructed by vessels 
and scows, which lay either within the draw, or so close to it as to make 
it impracticable to attempt to take the Wallula through it, and just to 
the west of the entrance of the south draw of the bridge, the course of 
the river being nearly east and west at that point, a steamer, called by 
some of the witnesses the "Palmer," and by others the "CoflBnberry," 
lay aground in such a position that it was necessary to take the WaUula 
around thé north side of the vessel, which lay aground, and which made 
it necessary that the Wallula should enter the draw at a pretty sharp 
angle, her bow pointing directly toward the south abutment of the old 
bridge. As the vessel rooved forward towards the abutment, and it waa 
seen that she was in danger of striking it, the Carpenter, being the lead- 
îng tug, made an eflfort to swing her more to port, so as to prevent her 
from striking her bow upon the abutment, but, as some of the witnesses 
say, the steamer seemed to take a sheer, and the efforts of the tug Were 
unavailing to change her course, untU she collided with the abutment, 
striking the bluff of her bow on a projecting corner of the abutment, 
which, as it was afterwards discovered, broke a hole into the bluËF of 
her bow about five feet below the surface of the water, and damaged her 
cargo, and required the steamer to go into dry-dock to repair the breach; 
the injury to the hull also requiring the removal of the portion of her 
cargo which became wet from water entèring the hole in the bow. The 
proof also shows that, in constructing this south abutment for the old 
bridge, its base had been made much broader than the portion which 
stood above the water, and instead of drawing the face of the abutment 
in from the bottom by a regular-slope to the top, so as to give an inclined 
batter-face, the retraction or narrowing from the base had been by a séries 
of steps, like stairs, under the water, leaving the angles or corners of 
thèse steps concealed from observation; and along the face of the abut- 
ment, close to its base, parallel with the gênerai course of the stream, 
there had been driven a row of piling, reaching above the water, and 
standing in such a manner as to act as fenders to protect the passing 
vessels from coUiding with the abutment, or with thèse steps or projec- 
tions below the water. Some of the witneBses seem to think thèse piles 
were part af an old coffer-dam, built at the time the abutment was put 
in; but I think it immaterial iii'hether they were first used as part of a 
coffer-dam or not,as ail seem to agrée that they acted as a protection to the 
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abutment, and prevented vessels from çtriking upon the base or corners of 
the abutment, whieh projected ifito the channel below the surface of the 
water. The abutment was also further protected by clumps of piles driven 
at the corners of it, the tops bound together with chains, so as to make 
spring fondera or guards to the abutment, and to prevent vessels from 
colliding against the same. A day or two before the collision in question, 
the Fitzsitnmons & Connell Company, in the proseçution of their work 
of preparing to put in the substructure of the new bridge, had taken out 
thèse fender pjles, which were arranged along the face of the abutment, 
and left no protection against thèse submergea corners of the abutment, 
and their men were at wprk, at the time the Wallula attempted to pass 
through in removing the clumps of piles at the north-west corner of the 
abutment. It appears from the évidence that the steamer was swinging 
and progressing down thestream at the time the bluff of her bow so came 
in contact with one of the submerged projections or steps of the abut^ 
ment, and it is quite évident that she raust bave struck the corner of one 
of thèse steps, one of which was about five feet below the surface of the 
water, and received the injuries complained of by such collision. 

It is conceded that the Chicago river is a navigable stream, and that 
the city of Chicago bas the right to construct bridges across the same, 
subject only to its obligation not to materially interfère with the naviga- 
tion of the river. And it also appears that the Fitzsimmons & Connell 
Company, in their contract for putting in the substructure of the new 
bridge, agreed that.they would effectually guard the public from liabil- 
ity to accident in conséquence of their opérations during the progress of 
thè work of building the bridge, and agreed to be held responsible for 
any damages the city might bave to pay in conséquence of neglect on 
the part of said pompany to protect the public against such accidents; and 
said compauy also agreed to be held responsible for ail damages the city 
might bave to pay to private individuals or corporations in conséquence 
of their doings or négligence in connection with said work. It is con- 
tended on the part of the libelant that the city i&liable for theacts of 
the contractors in the construction of this bridge, and that, by the re- 
moval of thèse fender piles, the concealed edges and corners of the abut- 
ment below the, water line had been exposed, so that it was possible for 
vessels to bebrought in contact with and injured by them, and that the 
act of the contractor in removing thèse piles is the act of the city itself. 
It is also contended that the contractors, the Fitzsimmons & Connell Com- 
pany, were guilty of négligence in the removal of thesç;piles, and that the 
Vessel Owners' Towing Company, acting through the crews of its two 
tugs, was also guilty of négligence in carelessly towing the steamer, so as 
to bring ber in contact with the exposed corners of the abutment, 

It is qnite apparent to me, from the proof, that the injury to the 
steamer was brought about by the combined efifect of the removal of the 
fender piles from the front of the abutment, and the manner in which 
the Wallula was handled by the tugs in allowiog her to enter the draw 
at such an angles, and at such a rate of speed that shp ,coald nit, by the 
power ofthe tugs, beprevented from eoUisioA with the abutment. It ia 
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însisted on behalf of the Vessd Owners' Towing Company that thèse cor- 
ners and edges of the submerged steps or projections to this abutment 
were concealed obstacles to the navigation of the river, of which the tow- 
ing Company and its men had no knowledge or notice, and that, there- 
fore, the towing company is not responsible for the injury; and that con- 
tention might avail if the tugs had not so handled the steamer as to 
allow her to strike the obstructions which the Fitzsimmons & Connell 
Company had negligently uncovered. 

It is quite clear to me that the removal ofthis rowof fender piles from 
the front of this abutment exposed craft navigating the river to danger 
from thèse projections of the abutment below the water; and it is also 
clear to me that the steamer would not bave collided with thèse projec- 
tions if she had been towed straight through the draw, or if her course 
had been changed after she entered the draw, so as to prevent her from 
coUiding, or, even if she had struck the abutment fairly end on, it is not 
probable she would bave been seriously injured; but the swinging and 
progressing motion combined brought the blufif of her bow directly 
against the corner of thèse steps, concealed below the surface of the wa- 
ter, in just the kind of motion which would cause the corner to do the 
injury complained of. The witnesses who had the best opportunity to 
see the affair ail agrée that when the Wallula came along-side the grounded 
steamer above the draw she nearly stopped; that the leading tug made 
a very vigorous pull at her, which seemed to start her ahead quite rap- 
idly , not Ipllcwing the tug, but with a sheer toward the abutment, which 
the tug was not able, by ail its efforts, to prevent, and the collision with 
the abutment ensued. With the entrance to the draw obstructed by 
this craft, which lay just above it, it is obvions that the attempt to pass 
the Wallula through the draw was attended with nolittledifficulty, and I 
do not think that the crews of the tugs sufBciently comprehended the péril 
into which, they were taking their tow, and proceeded as carefully as the 
circumstances required. The Wallula was about 190 feet long over ail, 
and with so much of a cargo on board it required the utmost care on the 
part of the tugs to pass her through this devious channel without injury. 
It is very clear that the stem tug contributed bnt little, if any. aid in 
steering the Wallula, as, with the steamer aground blocking the passage, 
she was practically powerless to swing the stern of the Wallula to star- 
board, and thus help swing her bow to port. It was therefore incum- 
bent on the leading tug to bave proceeded ail the time at so low a speed 
as to bave the steamer in full control. This she did not do, butallowed 
the steamer to get away from her, the resuit of which was the collision 
and thebreach in the Wallula's bow. The négligence, therefore, which 
I think the proof fastens upon the tug-men was in allowing the Wallula 
to enter the draw at an angle which must necessarily carry her into con- 
tact with the abutment at such a speed as made it impossible for the 
tug to control or change her direction. 

If the fender piles which bad been removed by. the Fitzsimmons & 
Connell Company a few days before had been left standing, they would 
undoubtedly bave prevented the steamer from striking the bluff of her 
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bowtipontbe projections of the abntment. t conclude, therefore, that 
the iù^ùry to the steànièr and her cargo resulted froni the joint négligence 
of thé^FitzSîiâmoris'&'Connell Company in reiiïoving thèse fender pileg, 
and giying nô notice' or warning to the tug-iiieri of the danger which 
lurkéd beneath them, and the mismanagement of the steamer by the 
tugB which brôught hèr in contact with the exposed corners of the abut- 
mênt. It is urged oh the part of the Fitzsimm'ons & Connéll Company, 
thatthey did know of thèse projections under the water forming the base 
of the àbutment, and I do not think the proof dbes show that they were 
àware 6f thô peculiat manner in which the àbutment below the surface 
of the watei* was constructed; but, by their contract with the city, the 
Fitîssimmons à Connéll Company had placed themselves in precisely the 
position thë city itself oCcupied in référence to this obstruction of the 
river. The city is uhdoubtedly ehargeable with notice of the manner in 
which it constructed this àbutment, and the Fitzsinmîons & Connéll 
Company, having assUmed ail the risks of the city in doing this work, 
must be held ohargeablé with ail the knowledge of the city as to the dan- 
ger to be àvoided. If it WQuld bave been négligence for the immédiate 
agents of the city to hâve removed thèse fender piles, and thereby ex- 
posed thèse projections of the àbutment to contact with craft in the 
channel, thén ît was eqùàlly négligence for the Fitzsimmons & Connéll 
Company to do so. 

My condûsioh therefore is that the injury to thé Wallula and her cargo 
was the résult of the joint négligence of the Fitzsimmons & Connéll Com- 
pany and the tugs, and that the damages sustained should be divided 
between them, share land share alike. A decree may therefore be en- 
tered finding that the injury to the steamer Wallula occurred through the 
négligence of the Fitzsimmons & Connéll Company and the Vessel Own- 
ers' Towing Company, and that each of thèse respondents shall pay one- 
half the damage. But, as I am not qui te content with the showing which 
bas been made in this regard as to the amount of thèse damages, the case 
will be referred to a commissioner to take proof and report the amourit 
of the damages to the vessel and cargo, for which a. decreô will be en- 
tered. 



PiNOKNEY V. The Hungaeia. 
(CircuU Court, D. South CaroUna. May Zi, 1890.) 

ADMIRAIAt— îlIBBL— JUBISDIOTIO:;. 

The circuit court of the United States has no jurisdictlon of a llbel, 'vrhere, at the 
time of the service of the warrant of arrest, the vessel was without the limits of 
the district 

Âppeal from district court. 41 Fed. Rep. 109. 
J. If, Nathans, for lîhelant, 
Bryàn & Bryan, for respondent. 



KKBBUISB V. HAVEBMEYBSS & ELDEB BUGAB BEFININQ CO. 511 

Bond, J. This cause côming on to be heard on the pleadîngs and 
proofs on the plea to the jurisdiction of the court, it is ordered, ad- 
judged, and decreed that tiie decree of the district court be afiSmied, 
and the libel herein dismissed^ on the ground that the district court 
had, and this court had, no jurisdiction of this cause, because, at the 
time of the service of warrant of arrest, the vessel was without the 
limits of the district of South Carolina, and without the territorial juris- 
diction of this court. It is further ordered and decreed that respond- 
ent's stipulation for value be canceled, and delivered up to respondent's 
pioctois. 



ExBCBxmn v. Havebmetebs & Eldbb Suqab RBFQONa Co.* 

Choehside V. Samb. 

(IXrtrlct Court, 8. D. New Tork. Hay 13, ISQO.) 

Biufym g— FBliiaHT— Shobtaob m Dilitbbt— Eyideitcb. 

Two TMselB delivered sugar In bàgs to the respondent, and thereafter, on suit 
bronght to recover their freigbt, the défense of short deUvery was interposed. 
The vessels proved that their hatohes were kept battened down until the unloadlng 
wàï takén charge of by the respondent, and that ail the sugar recelved was deliv- 
ered. : The évidence showed rough usage of the bags by the reSpondent in unload- 
lng, whereby some bags and their marks were destroyed. No direct proof was 
given by respondent of the number of bags actnâlly recelved. Held that, though 
the ahip was oound to account for the number of bags shipped, nnder such circùitt- 
atances, the borden of proving shortage being on the respondent, the mère absenoe 
ot a few marks was not sufficient proof of shortage, and that the alleged oftaat 
foiled, and the vessels were entiUed w recover their freigbt. 

In Admiralty. Action for freigbt, with offset of shortage of cargo. 

Qmvers & KMin, for libelants. 

JcJm E, Parsom, {H. B. dosaon, of counsel,) for respondent. 

Bbown, J. The Hampshire and the Ixia were both chartered by the 
respondent for the transportation of sugar. The shortage in weight of tho 
sugar delivered is not 1 per cent, upon the amount stated in the billa 
of lading. This is so small that, considering the liability of sugar to 
vary from inhérent quality, it affords no presumption of neglect of duty on 
fhe part of either ship in transportation. No allowance can be made, 
tberefore, merely for this différence in weight. But the ship is accounta- 
ble for the number of bags that she received on board. There ought to be 
no shortage on thèse. There is no exception in tbebill of lading tbatcan 
cover the alleged shortage of the 15 bags in one case, and of 11 bags in the 
otber. The ship must account for the bags she does not deliver. There 
is gênerai évidence in behalfof each ship that herhatches were kept bat» 
tened down until the unlading was taken charge of by the respondent, 
•nd that ail the sugar received was delivered. The respond^it attmded 

'Beported by Bdward G. Benedict, Bs^., of the New Tork bar. 
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to the discharge. The ship kept no tally. Under such cîrcnmstances, 
the burden of proving ashortage on the number of bags received is on the 
respondent. There is no direct évidence of the number actually re- 
ceived, and hence no strict proof of shortage. No tally is proved. The 
respondent relies upon the libelants' answers to the third interrogatory. 
If the answer to this interrogatory admitted a short delivery of bags, tlae 
fihip would, doubtless, be required to àccouht for the shortage, or pay 
forit. I do not think such is the efïect of the answer, and of the testi- 
taony.v The third interrogatory is: "(a) How many bags containing 
fiugar were delivered ex Hampshire to the respondents? Answer. 25,711 
b£^s." This is 211 more than are called for by the bills of lading. The 
Ixia answered the same interrogatory, "19,085 bags," which is an excess 
of 76. The next interrogatory is: "(6) How many bags of sugar marked 
as deseribed in the saidi bill of lading were delivered éx Hampshire? An- 
swer. 25,474 bags." the Ixia answers, "18,982." The third interrog- 
atory is: "Question. How many empty bags marked as deseribed in the 
bill of lading were delivered?" The Hampshire answers, "2." The Ixia 
answers, "None," Thedibelants' testimony shows, however, that the bags, 
in course of the discharge, were roughly handled by the respondent's em- 
ployés who unloaded the cargo; that this toùgh hahdling was continued 
against the protest of the ship's officers; that many of the bags were there- 
by torn, and some destroyed, and their contents spilled; that an unusual 
quantity of sweepings remained after the bags were discharged; and that 
those sweepings, together with old and torn bags, were placed in ot'her 
new bags or sacks. The ship's own coopers were employed in repairing 
the injured bags and ili sewing old bags upon the hew sacks, bag for bag, 
so that the liew bag should be counted in place of the old one. This is 
the practice on discharging. There was some dissatisfaction on the steve- 
dore's part because the ship's coopers were thus employed. He complained 
that they did not work fast enough; and it was very likely, under such 
circumstances, that some of the old bags and marks were not kept separate 
and turned over to the coopers, or tacked to the new bags, as should 
hâve been done. I ha^e no doubt, from the testimony , that a considérable 
number of the bags was destroyed, and their marks lost or obliterated, 
throùgh the acts of the respondent's employés. The respondent cannot 
require the vessel to pay for bags wbose marks, in conséquence of such 
handling, were not produced. The testimony fuUy explains any apparent 
d,iscrepancies in the answers to this interrogatory. The utmost that is ad- 
mitted is thaï the number of bags " marked as deseribed in the bills of 
lading" were a few less, while the number of bags delivered was more. 
The absence of the proper mark is sufficiently accounted forby the rough 
usage of the respondent in unloading, whereby bags and marks were 
destroyed together. In the absence, therefore, of any strict proof that 
the actual number of bags received was less than the amount shipped, 
the alleged offset failsj and the libelants in each case are entitled toade- 
cree, with oosts. 



meloy v. orton. 613 

Mbloy ». Ortok. 
(Ctrcuît Cmm, W. D. WUeonstn. May 30, 1890.) 

1. Attachmbnt— Cohukuation ov Lten Pending Appbal. 

In Wisconsin, an appeal by plaintiff from a judgment for défendant on the merits, 
in a case in whioli an attachaient bas been issued on land, does not préserve the at- 
taohment lien pending the appeal, unless immédiate notice of appeal isgiven, a 

groper bond tendered, and the lien continued by spécial order ol the court.: Rev. 
t. Wis. § 3748, as amended by Laws Wis. 1881, c. 157, providing that, whèn dé- 
fendant in the writ of attachment shall recoverjudgmentin cases whererealestate 
bas been attached, the olerk shall certif y the jndement to the register of deeds, who 
"shall enter suoh certificate upon the records ol his office in satisfaction of the lien 
of such attachment, " is inconsistent with the oontinuance of the lien propria 
vigore. 

S. SaME — DiSOHAEGE OP LlEN. 

The lien of the attachment is discharged by the rendition of a judgment against 
plaintiff, and cannot be continued by the f ailure of the clerk to perf of m the merely 
ministerial duty of certifying the j ungment to the register of deeds. 
8. Same— Continuation of Lien. 

Bev. St. Wis. S 3061,1 providing that, on the giving of an undertaking on appeal 
from an order " vacating or modif y ihg " an attachment, the court shall order the at- 
tachment to be continued, does not apply where the judgment is against plaintiff 
on the merits. 

In Equity. Motion for preliminary injunction. 
Wm. E. Carter, for complainant, 
Orton & Osbome, for défendant. 

BuNN, J. This is a motion by the complainant, based upon tlie bill 
of complaint, for a temporary injunction to restrain the défendant from 
selling or incumbering, during the pendency of the suit, a certain tract 
of land wbich forms the subject of the suit, which is brought to quiet 
title; and the case turns upon the question of the oontinuance of an at- : 
tachment lien upon the property in a suit in the state court during the 
pendency bf an appeal from the circuit to the suprême court, where a 
judgment on the merits in the case where the attachment was issued 
went against the plaintiff in the trial court, and no sfu^ersedeaa or other 
bond was given or order made to continue the lien of the attachment 
during the pendency of such appeal. In Wisconsin, ail actions are com- 
menced by the issue of a summons, and in cases upon contract, when 
(among other specified cases) the défendant is a non-resident of the state, 
an attachment may issue as a collatéral proceeding, to attach and hold the 
defendant's property found in the state, to answer any judgment that may 
be obtained against him in the action. On the 22d of June, 1885, Eliza- 
beth Lamar made an affidavit for an attachment in an action against one 
Frank Scales, stating that he was indebted to her in the sum of $6,000 upon 
contract, express or implied, and that he was a non-resident of the state 
of Wisconsin. This affidavit was made before a notary public in Chi- 
cago, 111., and upon ita suit was commenced and an attachment was is- 
sued in La Eayette county, Wis., two days later, on June 26, 1885, and 
a certain 60 acres of land belonging to the défendant Scales was seized. 
Afterwards, on August 30, 1886, the action was tried by the court with- 
v.42F.no.lO— 33 
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ont a jury, and a finding and judgment entered against the plaintiff, dis- 
missing her complaint, and giying costs to the défendant. The record 
ofthe judgment was perfected on September 14, 1886. Nothing more 
was done in the case upon either side until some 14 months afterwards, 
•when, on November 7, 1887, the plaintiff gave notice of an appeal from 
the judgment, and gave a bond for costs, as provided by section 3052, 
Rev. St. Wis.That section provîdesthat, "torender an appeal effectuai 
for any purpose, an undertaking must be executed on the part of the ap- 
p;ellant, byat least two sureties, to the effect that the appellant will pay 
aÙ costs and damages which may be awarded against him on the appeal, 
noïexceeding two hundred and fifty dollars." Section 3053 pro vides 
for the giving of a bond by the appellant in case hewishes to stay the 
exécution of a judgment directing the payment of money. This bond 
was. opt given, nor was any step whatever taken by the plaintiff at any 
tittlètô continue the attachment lien, uniess the naked appeal had that 
effect. On February 28, 1888, the case came on for hearing in the su- 
prême court, when the finding and judgment of the circuit court were 
rev^r$è,a, (Sè N. W. Rep. 850,) and the, cause sent back to that court 
for further proceedings; and where on September 26, 1888, a judgment 
was rendered in the circuit court for the plaintiff for $9,000 and up- 
wards. On this judgment an exécution was issued, and the interest 
which the défendant had in the land attached, was sold on January 12, 
1889, and the land bid in by Philo A. Orton, as attorney for the plain- 
tiff. But in the mean time, on June 27, 1888, the défendant Frank 
Séalea> èbld the land by warranty deèd to Edward D. Meloy, the com- 
plaînant in thiâ suit, who, as appears, was an innocent purchaser, pay- 
ing fullivalue for the land, uniess the lien of the attachment continued 
during thependency of the appeal, and until final judgment was rendered 
in favor ofthe plaintiff, and the pendency ofthe appeal was constructive 
notice to him of the existence of the attachment lien. 

Two questions hâve been argued as to the sufficiency of the aflSdavit, — 
one, whether it is enough to state, in the language ofthe statute, that 
the défendant isindebted to the plaintiff upon contract, express or im- 
plied; another, whether the machinery of the law in such a case may be 
set in motion in this state by an affidavit made two days previous, be- 
fore a notary. public in another state. The courts in Michigan, under a 
ijimilar statute, seem to bave held attachments void, issued upon such 
an aSidavit.. I hâve not found it necessary to décide . either of thèse 
questions^ &nd shall assume that the attachment was regularly issued, 
and dispose! of the question of the issuance of a temporary injunction 
upon the main question in the case. - Did the attachment constitute a 
lien upon the land when sold by the défendant in that action to the com- 
plainant iùi this action? i: There seems to be very little authority by way 
ofàdjudgedoa^esupon the point, but, upon a careful considération of ail 
the provisions ofthe statute, I am satisfiedthat the contention of thecom- 
plainant that the attachment lien, if any existed, was lost before the 
plaintiff in the base took steps to perfect his appeal, is correct. What 
hasgiven the court more trouble than anything else in the décision of 
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thîs question îs the apparent absence of any express provision in the law 
for continuing the lien of the attachment dnring the pendency of the ap- 
peal. Section 3061 provides that, "when a party shall give immédiate 
notice of appeal from an order vacating or modifying a writ bf attach- 
ment, * * * he may, within three days thereafter, serve an under- 
taking executed on his part, * * * to the effect that if the order àp- 
pealed from, or any part thereof, be afBrmed, the appellant will pay ail 
costs and damages * * * the adverse party may sustain by reason 
of the oontinuance of the attachment," and that, "upon the giving of 
stich undertaking, such court or judge shall order the attachment tb be 
continùed," etc. The contention of thè complainant is that this provis- 
ion applies to a case like this; while that of the défendant is that ît 
clearly has no application to cases bf appeal from a judgment on the mér- 
ite, and that, as there is no other provision for continuing the lien, 
none was necessary, except the gênerai provision allowing an appeal tp 
be taken within two years from the entry of judgment. 

I cannot say I am satistied with the contention of either party on this 
question. It seems tb me the provision applies in terms only to thé 
case of an appeal from an ôrder vacating or modifying the writ, and h^ 
no application, unless by analogy, to the case where the injunction is dis- 
solved by the entry of a judgment against the plaintiff upbn the merits. 
And, the attachment being a proceeding Cbllateral to and depending 
whoUy Upon the actibn, it cannct exist without that; and when the ac- 
tion itself goes down the attachment goes with it, unless continued by 
spécial order of the court. And there are other provisions of the sta,t- 
ute which seem quite inconsistent with the idea of the lien continuing 
pr<rpria vigore, without such an order. Section 2748, as amended by 
chapter 157, Sess. Laws 1881, provides: 

"Whenever the action sball be dismissed or discontinued, or the défendant 
in the writ of attachment shall recover judgment, ail the money or property 
held by any writ of attachment shall be delivered up to bim, subject to the 
plaintiff 's rights on appeal, and he may maintain an action on the plaintiff's 
undertaking for the damages assessed, as sustained by reason of the writ of 
attachment, and his costs; and in cases where real estate has been attacbed, 
upon the entry of final judgment in favor of the défendant in the action either 
on the merits or on discontinuance or dismissal, or on satisfaction of a 
plaintiff 's judgment, the clerk of the court shall certify the fact of such judg- 
ment or satisfaction; and, on iiling such certiQcate with the register of deeds 
In any county in whicb lands attached in the action are sltuated, such register 
sball enter such eertiflcate upon the records of his offlce in satisfaction of the 
lien of such attàchments." 

This provision seems whoUy irreconcilable with the notion that the 
lien of the attachment continues during the twb years allowed for an ap- 
peal from the judgment, without any supersedeas bond or undertaking of 
any sbrt being given, and without any order of the court made there- 
upbn cbntinuing the attachment. The purpose of attaching the prop- 
erty, and taking it out of the pbssession and cbntrol of the défendant 
and keeping it in the custody of the law, is to hâve it forthcbming and 
available to answer any judgment the plaintiff may recover in the action; 
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and, this beîng so, it is absurd to suppose that the law should provide, 
upon rendition of a judgnient against the plaintiff, that the property so 
seized sl^ould immediately be delivered over to the défendant, but that 
the lien of the attachment should nevertheless continue as though it had 
not been so delivered over, but had been kept by order of the court in 
the cusj;ody of the officer during the pendency of an appeal to answer 
any judgment the plaintiff might finally recover. 

But it is claimed by défendant that such is the effect of the words, 
"subjectto the plaintiff's rights on appeal," and I confess it is somewhat 
difficult, under any interprétation, to give proper effect to thèse words 
of the statute. But, whatever their meaning and effect may be, it seems 
quite conclusive that they cannot be given a meaning to suit the conten- 
tion of the défendant, It cannot mean that money and personal prop- 
erty is to be delivered over to the défendant, who is to be thereby clothed 
with all.the îndïCTffl of absolute ownership, includiiîg the possession and 
immédiate personal control, with power to seU or mortgage to an inno- 
cent purchaser, and the lien of the attachment still continue. It can- 
ppt mean, Jn case of real estate, that the clerk shall certify the fact to 
the register that judgment bas gone for the défendant, and make it the 
duty of the register to enter such certificate of record in his office in sat- 
isfaction of the lien of the attachment, and that the lien, notwithstand- 
ing ail this, shall continue until the plaintiff's time for appealing bas 
elapsed, in case he shall finally choose to appeal. The most rational 
effect that I hâve been.able to give to the words is this: that if the plain- 
tiff, upon the rendition of judgment against him and before the property 
is delivered over by the sherifi", shall give immédiate notice of appeal, 
and tender a proper bond, perhaps analogous to that referred to by sec- 
tion 3061, to pày ail costs and damages that may be awarded against 
him, and duly to prosecute his appeal, he may be e.ntitled to an order 
continuing the attachment until the détermination of the case in the su- 
prême court, and requiring that the property be continued in the cus- 
tody of the sheïiff during the pendency of the appeal. If this is not the 
meaning and effect to be given to the words, I am quite at a loss to sug- 
gest any better or more plausible interprétation. 

In this case no such certificate was made by the clerk, and no entry 
made in the register's office discharging the attachment. But I cannot 
thinlc the failure of the clerk to perform such a clérical and ministerial 
duty can at ail effect the question of the continuance of the lien, as to 
third persons or between the parties. The delivery over of personal 
property by the sheriff to the défendant is not what discharges the lien 
of the attachment, but it is the rendition of a judgment on the merits 
against the plaintiff in. the attachment, It is not the bare entry on the 
records in the register's office which discharges the lien. But such en- 
try of the pleïfe's certificate is to make the record to correspond with the 
actual t$flts, [emphasized by the entry of the judgnient, which of its own 
force discih^rges the lien, unless immédiate steps be taken to continue 
the eam^; for J assume that, though there be no express provision for 
continuing ,th9 lien pf the attachment after judgment in defendant's fa- 



JTJCK V. FEWELL. 517 

vor, there is no want of power in the coart to continue it during the 
pendency of an appeal, provided the application be made immediately, 
and an undertaking given. The proceeding by attachment is a spécial 
proceeding, depending whoUy on the statute. It has sometimes been 
declared by the courts a harsh proceeding. It is certainly in dérogation 
of the common law. It follows, then, that the lien created by it is just 
Buch and no other or more pervasive than the statute makes it, and can- 
not be helped out to any çxtent by intendment. Where no warrant is 
found in the statute for the lien, it does not exist. The attachment be- 
ing whoUy collatéral to the main action, a judgment against the plain- 
tiff necessarily vacates the attachment, unless it be continued and kept 
alive by order of the court, made pursuant to law. As no such order in 
this case was made, I think the lien was gone long before the plaintiff's 
appeal was taken, and before the sale of the land to the complainant. 
The case cited most in point to favor the complainant's views is Lavdand v. 
Mining Oo., 18 Pac. Rep. 682, recently decided by the suprême court bf 
Califomia. The case of Harrison v. Trader, 29 Ark. 85, seems to be an 
authority for the défendant. A temporary iujunction will issue as prayed 
for in complainant's bill. 



JucE V. Fkwell d aL 



(Ctreutt Court, W. D. Texas, El Paso DMsUm. October 88, 1889.)' 

I. Limitation or Actions— Advbbsb Posbesbion— Patmeiît o» l'Axes. 

Kev. Stp. Tez. art. 8193, provides that no suit shall be brought to recover land af ter 
fiTO years sgainst any person having peaceable adverse possession thereof, culti- 
yating, vsing, or enjoying the same, "and paying taxes tbereon.if any, "and claim- 
ing under a cLeed duly registered. Held, that the clalm of one having such posses- 
sion, is not defeated by his failure to pay taxes for the year in which the five yeara 
expire, where the taxes are not yet due at the date of the expiration. 

%, Bame. 

Fallnre to pay taxes by one claiming land by snch adverse possession after tho 
five years bave expired cannot aSect his titto, slnce ail right oi action against him 
is then barred. 

At Law. Trespass to try title. 
Teel, Merckavt & Wilcox, for plaintiff. 

Davis, BeaU & Kemp, Nagent & StmJUm, and Braât & NaU, for défend- 
ants. 

Maxey, J., (charging the jury.) This suit of trespass to try title was 
originaUy brought by Mrs. Ida Juck and her children against W. J. 
Fewell, M. J. McKelligan, James P. Hague, S. G. Cowdry, 0. T. Bas- 
sett, and Simon Kinsella to recover lot No. 35, block 6, situated in the 
City of El Paso. At à former day of the présent term, and during tha 
trial of this cause, the court permitted the children of Mrs. Juck to tufr* 

'FubUcatiOD delsyed by faiiure to receive copy. 
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a iwMjsiit, and the auit oow stands in the name of Mrs. Juck as solo 
,pla}n!ti.ff against the defeôdaiits aboVe named. Among other défenses, 
ail of the défendants rely upon thestatute of limitations of five years as 
a bar to the plaintiff?â right of recovery. In suits of this character it is 
inoambent upon the plaintiff to reeover upon the strength of her own 
title. In this case Mis. Jndk bas exhibited a légal title to herself to the 
property in controversy, which would be sufficienfc to authorize a recov- 
ery oiii her partj Uftless the défendants' pleas of limitation defeat her. 
Under the laws of thisstate, "a party claiming land under the limitation 
office years muât haye peàceable and adverse possession thereof, culti- 
vating,, using, or enjoying the sanie, and paying taxes thereon, if any, 
andjjOlaiming under a deed or deeds duly registered." Cantagrel v. Von 
Lupixt, 58 Tex. 577. The testimony is perfectly clear that the défend- 
ants Fewell, McKelligan, Cowdry, Bassett, and Kinsella are, beyond 
Gontroyersy, protected by Ûie five-years statute of limitations, and hence 
are entitled to a verdict at your hands. 

The real difficulty in the case arises eut of the défense ' interposed by 
Jlague; and that is one of law, rather than of fact, as the testimony 
leaves no doubt touching the facts proven. The question îs one of con- 
struction of the statute, which reads as foUows : 

"Every suit to be instituted to reeover real estate, as against any person 
having peaceable and adverse possession thereof, cultivating, using, or enjoy- 
ing the same, and paying taxes thereon, if any, and claiining under a deed or 
deeds duly registered, shall be instituted within five years next after the 
cause of action shall hâve accrued, and net afterwards." Eev. St. Tex. art. 
3193. 

The facts proven are as follows: (1) The plaintiff, who is styled Mrs. 
Juck in her pleadings, after the death of her first husbànd, Albert Juck, 
intermiirriedjyith Charles Pohl on September 5, 1873, and that marriage 
was dissolved by a decree of divorce duly rendered on the lOth day of 
February, 18é2. (2) The original pétition in this cause was filed April 
13, 1888. (3) Hague's possession of the property claimed by him cer- 
tainly began in the latter part of 1881,. and probably at a much earlier 
date, and has continued to the présent time. (4) Hague holds title to 
the property by duly-registered deeds, and he has paid the taxes due 
thereon for the years 1882, 1883, 1884,1885, and 1886. Mrs. Pohl's 
disability of coverture having been remoyed by the decree of divorce on 
the lOth of February, 1882, and Hague being at that time in possession 
oif'the property, her cause of action then accrued, the statute of limita- 
tions was set in motion, and she had five years thereafter within which 
to bring the suit, or until the 9th day of February, 1887; and if the 
défendant^ at that time^ had been in possession five years, under deeds 
dtaly registered, couplëd 'vyith the paym^nt of ail taxes due on the prop- 
erty, the plaîntiff's right of action would bave been harred, and the title 
divestèd but OÎ her, under thé terms of article 3196 of Kevised Statutes 
ofthéstaté.' That article of the statutespro vides: _,. 

'' Whenever, in any case, the action of a person for the recovery of real es- 
tate, is barred byanyof the provisions pf tliis çhapter, the person having such 
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peaceable and adverse possession shairbe held to hâve full title, precluding 
ail daims. " 

It is not denied by the plaintiff that Hague had been in possession for 
the full statutory period, nor that he claimed title under deeds duly 
registered. But it is insisted that the proof should disclose the payment 
of taxes for that portion of the year 1887 ending with February 9th, in 
order to make the payment of taxes complète and effectuai as a bar. 
The statute contemplâtes the payment of such taxes as were due and 
could bave been paid. On the 9th February, 1887, the taxes for that 
year, under the laws of the state, were not due, nor could they bave been 
paid until a much later period of the year. Hague had paid at that 
date ail taxes which were due and payable, to-wit, for the years 1882, 
1883, 1884, 1885, and 1886; and I must therefore hold that he had 
fuUy complied with the law in référence to the payment of taxes, and 
that he became invested with full title at that date. His subséquent 
lâches in failing to pay the taxes would not inure to the benefit of plain- 
tifif, for her right of action was debarred. See Spofford v. Bennett, 55 Tex. 
293. Référence is also made to the case of Cantagrd v. Von Lupin, 68 
Tex. 576, in support of the views hère expressed. The facts in the 
Oantagrd Case are quite similar to those involved in this suit. The law 
of the case, as applied to the facts, being adverse to the plaintiff, it is my 
duty, gentlemen of the jury, to inatruct you to find a verdict in favor of 
tbe défendants. 

Note bt thb Coubt. TTpon reading the abore obarge, the plaintLS moved for a nou- 
•oit, whioh was granted. 



Evans ». American Ibon & Tube Co. 
{CHroiM Court, N. D. Ohio, E. D. February Term, 1890.) 

V Masteb and Servant— Negmobnce of Mastbb— UNLAwrttL Emplotment or Cbild. 
tTnder the Ohio statute making it a crime to employ In a factory a child under 13 
years old, it is only necessary, in a prosecution for its violation, to prove the eîn- 
ployinent and def endant's knowledge of the child'a âge ; but such proo' is not, in it- 
seli, sufflcent in a civil Ebction for injuries sustained by the child through défend- 
ant's négligence. 

S, SaME — CONTKIBCTTOBT NbOLIGENOE. 

Where the employer of a child under 13 years of âge f umishes him with a safe 
and suitable place to work, he is not liable for injuries sustained by the child ï>y 
reason of his voluntarily golng about the factory and exposing himself to dangerous 
maohinery, where the child is of such âge and expérience, and has sufflcient Knowl- 
edge of the machinery, to be able to apprèciaté its dangerous character. 
8. Same— Feiiow-Sebvants. 

Such a child, if be is incapable, by reason of his youtb and inexpérience, of ap- 
prehending and appreciating the dangerous character of the machinery, 1b noi a 
leHow-servaut of the adult servants employed in the factory, 

At Law. 

Action by Owen Evans, guardian of William Lewis, against the Amer- 
ican Iron & Tube Company, for personal injuries sustained by said ward 
while in défendant 's employ. 
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D, L. Kin^, R. B. Murray, &nd A, J. Woolf, for plaintiff. 
Sanderson <& Noms, for défendant. 

RioKs, J., (charging jury.) This action was instituted by Owen Evans 
as guardian of William Lewis, to recover damages for injuries sus- 
tained by him while in the employ of the défendant when he was under 
the âge of 12 years. The pétition avers that said boy went into the em- 
ploy of défendant, July, 1887, and continued in such employ until No- 
vember 18, 1887, when he was injured by the négligence of defendant's 
boss in ordering him to a place of danger to do labor of a hazardous 
character, near machinery which wàsnot properly protected; and that 
défendant placed said boy in this dangerous place without properly cau- 
tioning him as to the dangers to which he was exposed. Thèse are the 
main allégations which you will find it necessary to investigato under the 
issues raade. I may say at the outset that the case is to be tried upon 
thô testimony as presented befoile you, and neither sympathy for the 
plaintifF's ward on the one hand, nor préjudice against the défendant 
corporation on the other, are to enter into j'our délibérations. There is 
nothing in the testimony to show, or to warrant you in concluding, that 
this défendant employed this boy forany censurable purpose. It is not 
hère arraigned as à criminal undèr this statute for the employment of 
this boy; but, so far as there is afiELrtnative évidence before you, it ap- 
pears that the riiill boss employed the bo}' out of sympathy for him and 
his mother, and that it therefore stands hère entitled to the presumption 
of having employed him without any unworthy or criminal intent. 
Now, imbued with th'is spirit of perfect fair dealing between thèse par- 
ties, let us proceed to consider this testimony as to the légal principles 
that are to control you in finding your verdict. 

The statute of Ohio prohibits ail persons from employing boys under 
12 years of âge in such establishments as the défendant opérâtes. How 
does this statute affect this case? If, défendant was being prosecuted un- 
der Ohio laws for violation of this statute, the faot of employment by 
défendant, and the fact that it knew him to be under 12 years of âge at 
the time bf stich employment, would be ail that would be needed to se- 
cure conviction. But, in a civil action for an injury to such minor on 
account of such employment, other considérations may enter into the 
case before the défendant would be liable for such illégal employment. 
In a dvil case, where the illégal employment was the direct and proxi- 
inate cause of the injui^y, the défendant would be liable. But where, in 
such an action, injuries are complained of which go beyond thé employ- 
ment, and in volve questions of négligence on the part of the défendant, 
or contributory négligence on the part of the plaintiff, then the mère em- 
ployment or violation of this statute is not, in and of itself, enough to 
entitle plaintiff to recover. With this instruction as to the effect of this 
statute, you may then proceed to inquire as to the next question: Has 
the défendant been guilty of négligence other than the mère employment, 
which resulted in this accident? 

If you fiud that the défendant gave this boy employment, and fur- 
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nished him a safe and easy task, in an unexposed position, and that if 
he had attended to his duties and labor and remainèd at his post he 
would hâve escaped this injury, such employment cannot be claimed to 
be négligence, or the proximate cause of this injury. If you find from 
the évidence that the défendant furnished this boy with a safe employ- 
ment suitable to his condition at a safe position, but that of his own 
choice he undertook to go about the mill and its maehinery, and so, vol- 
untarily or without direction, exposed himself to dangerous maehinery, 
or undertook, of his own will, to do dangerous work, ànd that he was of 
such âge and expérience, and had such knowledge of the maehinery, as 
to enable him to know of such dangers, and that in so doing he exposed 
himself to risks that a prudent, bright, and careful boy, of his âge, ex- 
ercising ordinary and reasonable care, ought not to hâve done, and was 
thereby injured, then I saytô you, aS a matter of law, that he contrib- 
uted to that injury, and cannot recover. A boy of his âge and expéri- 
ence cannot be, and ought not to be, held to the same degree of care 
that ought to be expected of a man of years and knowledge. But you 
hâve seen the boy, and hâve heard him testify. You hâve heard évi- 
dence as to his bright and popular ways, and his habits, and from thèse 
observations and évidence you can safely judge as to his intelligence arid 
knowledge of this mill and its machinefy in November, 1887, and as to 
his information as to the process of màkihg tubes; and you must judge 
therefrom as to what would bave been ordinary care and prudence, or 
what would hâve been negligencej on his part, at that time in his life. 
He had been in the service of the défendant some months. He knew 
the employés, and the gênerai nature of thèir respective employments. 
He had seen the maehinery operate, and knew, or had opportunities to 
see, its dangerous and its hazardous points. You will consider ail thèse 
facts when you coma to àpply the proper standard of care and prudence 
for such a bdy, under the circumstances of this case. If in applying 
this standard you find that he acted without proper care and caution in 
voluntarily undertaking any part of the work about the mill, and throUgh 
this want of care he voluntarily exposed himself to dangers about which 
he Ought to hâve known, then he cannot recover in this case. 

If j'ou find that William Lewis was under 12 years of âge at the time 
he received the injuries complained of, and that he was at that time in- 
capable, by reason of his youth, inexpérience, and want of knowledge, 
of apprehending and appreciating the dangers and hazards of dangerous 
maehinery, then I say to you that he would not be in law a eo-laborer 
or fellow-servant of the adull servants of défendant there employed. If 
William Lewis, being there under such employment, as described, was 
orderedjor knowingly permitted by one of the defendant's adult serv- 
ants then and there engaged in dangerous and hazardous work, to as- 
sume such dangerous work at or near dangerous maehinery, and in a 
dangerous and hazardous place, the dangers and hazards of which Lewis 
was incapable of appreciating, and that, while so employed in perfonn^ 
ing the work of such adult servant, he received the injuries complained of; 
it is a question for you to détermine whether or not, under ail the cir- 
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cum^tances, such conduct of such adiiJt maie servant of défendant was 
négligent; and if you find that supl^,adult servant was négligent, and 
;|hg.t the injuries tothis boy were, the direct and proximate resuit of such 
^négligence, then I say to you, as a naatter of law, that the négligence of 
suchadult servant ^rQuld be the négligence of défendant, for which it 
wo.uld be liable, and for which the plaintiff would be.entitled to recover; 
unless you find that said Lewis, did pot, in and about the performance 
of SRçh service, exercise such care and prtidence as boys of his âge, ex- 
periçnce, and intelligence are accustoraed to exercise under the same or 
simij^r çircumstances, and that his failure to exercise such care and pru- 
dence contributed to his injuries.; 

Tfae plaintiff ^s ward was not a co-laborer to the other employés, in 
the légal sensé that ]io stood on tbe footing of owing the same duties, 
.th3,ç>ne to the other. He did not occupy, as to them, the same relation 
as tbough he had heen a man, or a njiuor of more mature years. But 
,he w^ Aot there as an infant and a ward, to be looked after bysuch em- 
, ployeswhenever he ipight leavç hiSi post of duty to which he had been 
aesigiied. If he left tjiat place of duty, and took other risks, he took 
and carried with hjm, wberever he voluntarily weni about that mill, a 
dutyto look after himself, and protect himself from dangers, to the ex- 
, tent pf that care ajîd prudence. whi«ïh.y<>u might reasonably expect of a 
bpyof that âge, as I bave before expJained, and the other employés in 
tlie.îiaill, owed to hina ço other or gi'eater care and oversight than they 
wpulid be expected to extend to a prud^t and careful boy of that âge 
andi e?ç:perience. p 

Tljiçtakesus to tlfe,next, point in tbe case. If you, find, gentlemen, 
ttîatflllbpugh the dépendant employed this boy to perform labor not 
dangerous to be perforpjed, at an. unexpoaed place, but during such em- 
ployjq^ient by its njill boss, or ÇOperior oSicer, directed the boy to go toa 
, place, where he wag not accustomed to bô, and to do labor he had not 
been. aiscustonied to dOj, and at a dangerous point, against which he hàd 
not been properly warned and cautioned; and you further find that the 
boy, under such orders, did go and undertake to perform that labor, 
with as much care and prudence as would be expected of a prudent and 
cautions boy of that sge and expérience, under similar circumstances; 
and while in that place, and while undertaking to do that work, he was 
injured,^-then the defeindant would be liable for such injury, and your 
verdict should be for tba; plaintiff. It was the duty of the défendant to 
anticipate that minorsi would not exercise the same care and foresight 
amid dangers that adults would, and it was the duty of the défendant, 
througb its proper subordinates, to give to such minors, when taken in 
its emplpyment,propçr instructions aâ to their duties, and proper caution 
as tO) the danger oftl}i|ir employment, and of the machinery surrounding 
them^,. ;But if yoy find from the évidence that plaintiff 's ward had been 
in,th(BjÇ3pp,ploy of défendant for a sufflcient lengthof time to make him 
flj^lij^ aware of the dangers of his work and ofthe place; or to hâve en- 
ajifled a boy, of, his âge and experitence, by reasonable care and dili- 
gence) to hâve made himself aware of su<Â dangers; and that he had such 
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knowledge, or should have had it, then the failure of the défendant to 
hâve originally cautioned and warned him, if you find that il did not do 
so, is not négligence that approximately or directly caused this injury. 
Thèse are the principles of law, gentlemen, that are to guide you in your 
délibérations in this case. The duty of defining the law is with the 
court, and you are bound by such définition and instruction, and you 
will accept them withoul any discussion or considération, whether they 
are right or wrong in your judgment. The duty of deciding the fàcts is 
with you. But there are some well-settled gênerai principles of law that 
govèrn you in passing upon thèse facts, and it is proper in this case that 
I should direct your attention to them. There is a marked conflict of 
testimony as to the facts upon which you are to pass. Your own ex- 
périence bas doubtless already made it plain that good and honest inen 
will often differ as to the détails of accidents about which they teatify. 
This is especially true when an injury occurs in a noisy mill, and under 
the cireumstances of this case, after over two years of time. This injury 
occurred in a mill where none but the employés of the défendant saw 
how it happened. The men to whom we must therefore look for the 
facts were employés. Some of them are still in the employ of the de- 
fendant, and some are not. You are to présume that ail thèse men are 
honest and truthful, and have told the truth as they believe it, unless 
the contrary appears. It will not do to assume, as counsel have urged, 
that ^1 thèse men have disregàrded their oaths, and are unworthy of be- 
lief, simply because they are in the employment of défendant. It would 
be a most alarming and dangerous situation if the relation of employé to 
employer in this enlightened and free country should put such men un- 
der suspicion and disability. But you will iairly aiiâ properly consider 
whether, as to any of thèse witnesses, this relation bas in any way em- 
barrased them, or restrained them from telling freely ail the facts within 
their knowledge as to this accident. This you can properly judge from 
their conduct on the stand, for there bas been nothing in the way of im- 
peachment by direct attack upon their character. Did they manifest, 
any disposition to supipress any of the facts, or were they reluctant to tell 
the whole truth as they knew it? Did they show feeling, antipathy to- 
wards the plaintiff, or any conduct that impressed you as throwing sus- 
picion upon their truthfulness? If so, you will properly weigh their evi- ' 
dence as being impaired to that extent. But the mère fact that they dis- 
agree as to détails, and as to which way or route of travel through thiâ 
large mill the boy got to this place of accident, or in just what way he 
got caught in this gearing, should not, of itself, lead you to set aside their 
testimony, and disbelieve them in toto. It is, on the contrary, your duty 
to assume that they want to tell the truth, (if nothing in their conduct' 
leads you tô think otherwise,) and to reconcile their statements if pos- 
sible. Look to sëe if they have any interest in this case which is likely 
to swerve their testimony. And this is true of the plaintifF's as well as 
of the defendant's witnesses; and^ if j'ou find such interest exists, it isa 
circumstance to which you can look in weighing their testimony. Wit- 
nesses may diflfer in détails, and yet their testimony as to the important 
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facts may agrée. Thns several witnesses agrée that this boy at the time 
of the injury was at a certain place at a certain time, and yet disagree as 
to tiie route he traveled to get there.or why he went there, or what he 
did while he was on his way there. The difi'erences as to the unim- 
portant détails you may pass over as matters about which witnesses may 
be honestly mistaken, but that would not warrant you in disregarding 
their évidence as to the essential and main fact as to which they agrée 
and are corroborated. So you will treat the discrepancies between the 
witnesses as to where Smeltz, the mill boss, stood when it is claimed he 
ordered this boy to the place where the accident happened. The im- 
portant fact in this connection is, was such order or direction given, and 
it is not important in settling that fact where he stood when he gave it. 
The exact position he occupied at this time may be important as relating 
to other disputed facts, and, if so, you may consider it in that relation 
as material. I refer to thèse gênerai principles as indicating how you 
mayilntelligently consider ail this testimony, reconcile so much of it as 
you cjin, and gather from ail of it the important facts that must guide 
you in reaching a verdict. 

The plaintiff must satisfy you by a fair prépondérance of the évi- 
dence that the acts of négligence relied upon were committed by the de- 
fendant. There must be a fair prépondérance of such évidence; not such 
as to remove ail reasonable doubt, but such as to satisfy you that the 
fair weight of it is with the plaintiff; and, unless the fact of contributory 
négligence appears from plaintiff 's testimony, the défendant must satisfy 
you of that by the same prépondérance. But in this connection you 
should assume that William Lewis, atthe time he wasinjured, possessed 
the ordirjary intelligence and discrétion possessed by others of the same 
âge, unless the contrary appears. 

If, under thèse instructions, you find that the plaintiff is entitled to re- 
cover, it will be your next duty to award him damages. The court can 
give you no exact rule by which you can measure thèse damages. AU 
it caiji do in that particular is to give you such éléments as you may take 
into considération in making up your verdict. The compensation to 
which plaintiff is entitled, if entitled to recover at ail, is measured by 
the nature of the injury. In estimating the compensation due the plain- 
tiff, you should take into considération his bodily sufferingand pain, in- 
cluding the pain and suffering at the time of the accident; while recov- 
ering or partially recovering from his injuries; what he has suffered since; 
what he will suffer, if any, by reason of the accident in the future. You 
may also take into considération the disfigurement of his face, and the 
loss of his arm. You should also consider whether or not the injuries 
to his body are permanent, and whether or not they are of such a char- 
acter as tp decrease his earning capacity in such work or vocation as he 
would probably be fitted to pursue. If you find that the injuries and 
mutilations of his chest are of such a nature as to interfère with and de- 
crease his earning capacity, then you shpuld estimate for those injuries. 
You should also consider the loss of plaintiff 's arm; and, ifyou find that 
such loss wiU interfère with and decrease :plaintiff'Si earning capacity in 
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such pursuit or vocation as he will probably be able to fiU, tben you 
should allow for such loss of earning capacity a sum sufficient to com- 
pensate himi for such loss. You may also, in estimating the amount of 
compensation due plaintifF, take into considération the mental suffering, 
if any, naturally resulting from the injuries received. 

This is a case, gentlemen, naturally appealing to our sympathies; and 
I therefore feel it proper and prudent to remind you that the rights of 
parties in courts of justice are to be determined upon well-defined priri- 
ciples of law, and not upon the impulses of gênerons hearts, however 
well prompted. I need not, I am sure, say more to insure to both thèse 
parties a full, fair considération of their rights, and to receive from yoa 
a just verdict according to the law and the évidence. Take the caSe, 
gentlemen, and make such a finding as your conscience will approve. 

Verdict for plaintiflf for $6,000. 

Jaokson, Circuit Judge, by invitation of District Judge, sat with the latter 
to hear motion for new trial, wbich, after full argument, was denied. Judg- 
ment readered un verdict for $6,000 aud costs. 



Zeh et al. V. Cadwaladeb, Collector. 
(Cireuit Cov/rt, E. D. Pennsylvania. October 10, 1889.) 

1. CtrsTOMS DuTiES — Classification — Decoratod EABTHENWAKis. 

If deoorated china earthenware Is bought, sold, and used nnder the name of 
"toys," it Isto be classifled for duty, under paragraph 425, at S5per cent,, and it is 
tmimportant whetUer the articles are used for playtbiugs for children or for house- 
hold purposes. 

3. Samb— ToTS. 

The term " toys " used in the tarife aci is to reçoive the signification ordinarily at- 
tributed to it in common speech, unlèss évidence shows that it bas a différent trade 
signification,— that is, that It is diffierently used and understood when appliedto 
such merchandise by those engaged in commerce respecting it, and had such dif- 
férent signification at the date of the statute in 1888. 

At Law. 

This was a suit brought for the recovery of certain customs duties al- 
leged to hâve been unlawfully exacted upon certain earthenware, mugs, 
cups, saucers and plates claimed by the plaintififs to be dutiable at the 
rate of 35 per cent, as toys, under paragraph 425, Tariff Index, (New,) 
the appraiser having returned them as decorated earthenware at 60 per 
cent, under paragraph 125, Tariff Index, (New.) The samples pro- 
duced upon the trial of the importation consisted of A B G cupa and 
plates, so-called tea muffins, decorated and fancy mugs, and plates. 
Opon the trial, the testimony of the plaintiffstended to show that the ar- 
ticles in question werebOught, sold, and used in the trade as toys, and 
were known by that name, while the testimony of the défendant tended 
to prove that the chief use to which thèy were put was not as playthings 
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to, an^use children, but for ordinary household purposes. , It was also 
coi^iended on behalf pfthe défendant that qnder section 2499, as amended, 
t^p yçrdlçt should be for the défendant, inasmuch as where twp or more 
rates, çf 4uty are appjlicabie, the artiple is dutiable at the tighest of such 
rates. îbe verdict was for the défendant. 

.FVanfc P. PnteAara, for plaintifif. 

WâjMm WUkina Oarr, Asst. U. S. Atty. , and John R. Read, U. S. Atty., 
for défendant. 

Bm^vs.,J.,ichargingjury.) The défendant asks the court to charge 
you Qii certain points, the first ofwbichis as folio ws: "1. If you beiieve 
the goQds in question are bought, sold, and used as .earthen, stone, or 
crockery ^are, and net as- toys, then your verdict should be for the de- 
fendant." Tliat is correct. "2. If you beiieve the articles in question 
on March 3, 1883, and prior thereto, were commercially known and 
designated as earthenware, and if you beiieve that they were not at that 
timé'despribed and designated as toys, then itis immàtèrial how they 
hav'ê sînôé been known and designated, and yoUr verdict should be for 
the défendant," That is true. This statute was passed in 1883, and if 
thereis a trade désignation it is the désignation of that time and not sub- 
sequently that governs. "3. If you beiieve the articles in question are 
known as earthenware in the trade, and are chiefly used as other articles 
of earthenware, stone and crockeryware are used, and are not chiefly 
used as playthinga for children, then yoùr verdict shdùld be for the de- 
fendant." We cannot so charge you. If they were denominated toys, 
by the trade, at that timè referred to, it is unimportant how they were 
used. " 4. The circumstance that the article in question may possibly 
be used for purposes other than household purposes, is not controUing, 
and even if you beiieve that soinetimes they are ineidentally used by 
children as playthings, your verdict should be for the défendant; if you 
beiieve that their chief use is for household purposes; , and that they are 
knpwiij'èis^.toys in the iradè." That is trueV If thèy were. not known by 
the tradeas toys, then it is true that it is not important that they may 
havê beeh used as playthings,, if ihéir çhief use was for household pur- 
poses; but if they were known in the trade as toys, then it does not 
make any odds how they were used. "5. If you find that there is no 
trade désignation of thèse articles as toys, then the qiiçstipn becomes 
purely and simply one of fact, viz. t— What is the predominating use 
to whichitheçe articles are, devoted, and if you beiieve that they are not 
chiefty used as playthings for children, then your verdict should be for 
the def^dant. That is correct. The court affirms that. This asser- 
tion, isi^lpredicated upon your not finding that they are known to the 
trade. as toys. "6. If yoa beiieve that the articles in question are 
bought £md spld under the names of acup. saucer, and plate, and not 
underthe nameoftoys, then your verdict should be forthe défendant»" 
That probably.means :the pâme tbing. . If they are not designated by 
and known to the tradesaç toys, butare known simply as cups, saucers, 
plates, etç*, theri they KPi» properly classified, and your verdict should 
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be for the défendant. "7. A 'toy' is an article used exclusively for 
thë amusement of children, and if you believe that the articles in ques- 
tion are chiefly used by children, otherwise than as playthings, then 
they are not toys within the meaning of the tariff act, and your verdict 
should be for the défendant: provided the word 'toys' has no spécial 
trade meaning." Hère againiis the same thought. What is asserted 
in the point is predicated upôn your not finding that the wôrd "toys'' 
has a spécial trade meaning, and the point is therefore correct. I 
shall hâve more to say that will be found applicable to it in a few min- 
ntesj \\?hen I come to define the distinction between the meaning of the 
Word "tèirs" as used in common speech, and when used as atradedesig- 
natiori, if it ië â trade désignation; ■ '.' 8. Upon the évidence in this case, the 
term 'toys' sboùld notbegiveijiàny teebnical or particular or commercial 
meaning, but should receive its proper signification and natural import; 
and if the articles in question Mre not 'toys' in the popular and gênerai 
sensé of the term, but are used for ordinaryhousehold purposes, like 
other articles of earth«nwàre; and if such use is predominating and not éx- 
ceptional, then your verdict should be for the défendant." This is true. 
But it is proper to bear in mind that it is predicated: on the idea, al- 
though not ^ stated, that you donot find this term "toy" to bave a trade 
signification. The ninth point raises al question of law, which for the 
présent^ the court must rule against the défendant. I would prefer to 
reserve it, but it contains the Word "ifj" and while there is no qtiestioh 
how the casé should be decided, if the point is right,;the circumstances 
are ûôt such as will enable the coutt to reserve it, and direct a judg- 
ment for the défendant, notwithstanding the verdict, if the court herè- 
after be with the défendant iipon the point^ — in the absence of an agree- 
ment betweea the parties respedting it, and therefore the point. must be 
regarded ' as deuied. Having thùs disposed of the points I wiU now ëtaite 
the case, and my views respecting it, in a connected form. 

The plaintifif having imported the merchandise involved— coflsist- 
ing of cupBi saucers, plates, and inugs — it was claasified by thecus- 
toms officers as earthenware, and subjected to the duty imposed by 
the statute on this classof merchandise— to-wit, 60 percent. The plàin- 
tiS" olaims that it should haVe been cla.ssified as "toys," and subjected to 
the duty imposed by the statute on thisxîlass, ,to-wit: — 35 per cent. He 
therefore seeks in this suit to recover the différence between 36 and 60 
per cent. , Which he paid. The term "toys," used in the statute, is to 
receive the signification ordinarily attributed to it in common speech, 
unless the évidence shows that it has a différent trade signification, that 
is, that it is differently used and understood when applied to suchiraer- 
chaiidise, bythoseengaged in commerce respecting it, and had such dif- 
férent signification at the date of the statute, 1883. The signification 
of the term in common speech, erabraces only such things àa are pri- 
marily intènded for. the entertainment and amusement of children. It 
doesnot matter that they may be susceptible of other uses; if the pxe- 
dominating design and use i s such amusement. and entertainment, the 
articles fall within the signification of the term "toys" as employed in 
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ordinary speech. If the predominating use is not to amuse, although 
the articles may be suitable for, and be applied to, this purpose, they 
are not toys within the common signification, as before stated; that is 
within the meaning of the term as employed in common speech. If 
therefore yon do not find from the évidence that the term "toys" has a 
différent trade signification, as before explained, the criterion just indi- 
cated will guide you in determining whether the articles hère involved 
are "toys." If, however, you find that it has such différent trade sig- 
nification, then the statute must be understood asusing the term in this 
sensé, and its ordinary signification in! common speech before explained, 
will cease to be of any importance in .disposing of this case. That it has 
a weUnunderstbod trade signification, the évidence seems to put beyond 
dookt; The witnesses on both sides testify that the term" toy" (atthe date 
of the statute, and for many years before) was in common use among those 
engagçd in this branch of commerce. They (the witnesses) differ only as 
respects the scope oHts application*. The question of fact for your con- 
sidération therefore, seems to be narrowed to the inquiry : What is the 
scope bf the term as thus used, br rather, what was its scope at the 
date of the statute? In othor words, what was then embraced within 
the signification of the term "toys" as employed bymerchants engaged 
in this branch of commerce? Did it înclude the articles hère involved? 
The plaintiff'e witnesses, merchants, engaged in this trade, testify that 
it didem^brace them. Thèse witnesses are numerous, and bave had 
large expérience in the trade. If you bëlieve them — if their statements 
are reliablei they settle the question; and the articles must therefore 
be classified as "toys," and a verdict rendered for the plaintifif in the 
amount of bis claim. On the other hand a number of witnesses were 
calJed by the défendant who testified ihat the term as used in the trade 
did not, àt the time referred to, and does not now, embrace thèse arti- 
cles. That its scope was and is narrower — as they describe. Whether 
their expérience and intelligence respecting the question are as great as 
that of the plaintiff's witnesses, and whether their testimony is as reli- 
able and valuable, you must judge. 

The plaintifï has also placed before you numerous trade circulars or 
price-lists containing information on the subject. From this évidence, 
and any other you may find in the cause bearing on the question, you 
ianust décide whether the term "toy" as used iu the trade at the date 
' of the statute, did or did not embrace thèse articles. If you find it did, 
your verdict will be for the plaintiff' as before stated. If you do not so 
find, your verdict will be for the défendant. 

There is no place hère for sympathy or préjudice. If you find that 
the term in question bas a well-known trade signification, (had at the 
date of the statute,) and that thèse articles fall within it, your ver- 
dict must be for the plaintiff, no matter whether the trade désignation 
seems to you to be reasonable, or not. If you db not so find, your ver- 
dict must be for the défendant. 
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Lemaiee Feedeb Co., Limited, v. Cadwaladeb, CoUector. 
(Circuit Court, M. D. Pennsylvania. October 15, 1889.) 

CusTOMS DuTiES— Classification— HooKS job Caeding-Machines. 

Iron hooks, used in the manufacture of feeders for wioker cards in a cardlng- 
machine, sharpened after being set in tbe cylinder, but flrst hammered up in tbe 
iron and tben struck in a die, and known to tbe trade as hooks, and not as iron 
forgings, are a manufactured article, witbin tbe meaning of tbe tariH act, and Ua- 
ble to Suty under paragrapb 316, TariS Index, (New.) 

At Law. 

This was a suit brought by tbe Lemaire Feeder Company, Limited, 
to recover certain customs duties alleged to hâve been improperly exacted 
in an importation of iron hooks used in the construction of carding- 
machines. They were returned as manufactures of métal, and the duty 
assessed under paragrapb 216, Tariflf Index, (New,) Schedule C, in ac- 
cordance with the Treasury Décisions 6798, 7668, and 8323; and the 
plaintiff protested that they were dutiable as forgjngs of iron at two and 
a half cents per pound under paragrapb 167, Id. But, upon the trial, 
witnesses called upon bis behalf testified that the article was not known 
in trade as. an iron forging; that it was first hammered out of the iron, 
and afterwards pressed in a die, and subsequently sharpened, after being 
placed in a carding-macbine by a finisbing process; and that they were 
sold under the name of "hooks." 

FraniiP. Priichard, for plaintiff. 

WUliam WiMns Carr, Asst. U. S. Atty., and John R. Read, U. S. Atty. , 
for défendant. 

By direction of tbe court, (Butler, J.,) plaintiff suffered a nonsuit. 



Hempstead et al. v. Cadwaladee, Collecter. 
(Circuit Court, E. D. Pennsylvania, April 7, 1890,) 

Customs Dotibs — Entkt wiTHotiT Ikvoicb — Btorage Chakges. 

Where mercbandise is entered by appraisement withont invoice, and the entry 
is incomplète for want of particiilars, and is taken into tbe custody of the coUector 
of tbe port and conveyed to a warebouse, tbe charges for storage and labor are 
legaL 

At Law. 

This suit was brought to recover charges for cartage, storage, and labor, 
alleged to bave been improperly coUected by the collector upon certain 
importations of mercbandise under the following circumstances: Goods 
were brought to the port of Philadelpbia, and entry made for immédiate 
consumption, together with an application under Rev. St. § 2859, (ar- 
ticle i328, General Customs Régulations of 1884,) under oath to «tnter 
v.42F.no.lO— 34 
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dutiable goods of less than $100 in value by appraisement, and also the 
affidavii thàt fio invoice had bèen rëceived of thé nderchandise described 
in the application. The goods were sent to the appraiser's store, and 
there kept'until the appraisement was m'ade and the entty completed; 
the charges were aceordingly made for the labor of haviling, the storage 
to:b«>,paidby the importer. A proteat was filed that under Rev. St. 
|§ 2889 , 2926 , i t is provided that imported m erchandise may be entered 
by apprâ^ement withoutihvoî<5e.v and tbàt, under sections 2^89, 2926, 
2963, merchandise, the entry of ijyhich may be incomplète for want of 
particulars, should be taken into the custody of the coUector of the 
port, and conveyed to some ^yarehouse or store-houge, and thére remain 
tiritii the p^àrticulars Vfétë ascértàined by ëxhibitîbii bf original invoiçe 
or by appràiisement. ' It' wàs' clàimed în the prôtest thàt no charges 
coiiîd be' éxàç^èd by thé coUectot excépt when incurrèd for the storage 
bf tnétbhaûdisè awaiting appraisement of; invoice, and that they were 
not 'chài^ablè wheré thfe inétchandjse wàs sent to the United States 
publia store for appraisement pUrposés bnly,inàsmtieh aS under Rev. 
St. § 2955 that place wâis for appraisement purposês only, ând not for 
ihe'stdi^agëbf thé goodsi •'".' - 

J?.i>'.'PHcfeird, for plaîiitiffs. .. ; : 

W:W':Oa,rr,Aaat. U. S; Atty., and Jhhn R^ Éeàd,X!. 8. Atty., for 
■■defferidîaiit.'- / ', ' '■'■■' '''' 

The court, (Butler, J.,) after the counsel for thé plaîntîfT had pre- 
sented his case, suggested that its view of tné law was àgainst the conten- 
tiôh of ^laintiflF; a voluntaiy noneUît was suffered. 



Lee ». JJpsoN & Habt Co. et al. 
(Circuit Court, D. Connecticut. June U, 1890.) 

Patents w)b IiïVBimoNS— iJmuNOBMEKT— HoLtôw Knifh Handlbs. 

Letters patent No. 865,819, Jnly 5, 1887, to Horatio Jordan, for an art of wéliing 
the ends of métal tubes, had parttoular reïbrénce to thé maiiher of shaping and 
bending the oral or round ends of the hoUow bandles of steel cutlery, so as to but- 
weld the handles, and make aperfect seam, which would not leate. The improve- 
ment consiKt^d in shaping theblank soas to format the end of the tube donble llps 
or projections) ^hich were adapt«d to be bent inwardly, and welding them together 
by the use Of nies. Held, that the patent was not inf ringed by the use of a similar 
plan of turning tbe ends 6i the tube inward, and but-weldtng them, since before 
the patent was issued such a plan was known and praotlced, though it was not 
carried out weU enough to be a commercial suocess. 

In Equity. ■ Bill for infringement of letters jpatent. 
Edvnrà 8. Beaéh and J* È. Maynadier, for complainant. 
JbAn P. BàrtteM, for défendants. 

Shi1>man, J. Thië is a bill in equity wbich îs based upon the alleged 
ihfringement of two letters patent, the iSrst béing No. 365,819, dated 
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July 5, 1887, to Horatio Jordan, assigner to William W. Lee, for au 
improvement in the art of welding the ends of métal tubes, and the 
other béing No. 365,829, dated July 5, 1887, to the said Lee, for an 
improvement in the art of paaking hollow handles. Nothing need be 
said in regard to the Lee patent, as it is co.nceded that its infringement 
was not proved. The iniprovement described in the Jordan patent had 
particular référence to the manner of shaping and bending the oval or 
round ends of the hollow handles of steel cutlery, so as to but-weld the 
handles, and make a perfect seam, which would not leak. Great diflfi- 
culty had been experienced in the manufacture of this kind of knives, 
because the ends of the handles could not be made perfectly water-tight, 
either by brazing or by lap-welding. No difiBculty had been experi- 
enced in but-welding the side seam of the handle. The Jordan im- 
provement oonsisted in shaping the blank so as to form at the* end of 
the tube double lips or projections, which were adapted to be bent in- 
wardly towards each other, in bending thèse projections tovvards each 
other, and afterwards in welding between dies so shaped as to force the 
inwardly bent portions together. The particular form which is given 
to the end, of the tube by turning the edges inwardly towards each other 
is the distinctive feature of the improvement. The daim is as follows: 

"The improved art herein described of but-welding the ends of métal tubes, 
consisting in Brst shaping the end to be welded, ttien clpsing the end of the 
tube sufflcjently to bring the edges each opposite to the other, and then heat- 
ing and welding between dies shaped to force the inwardly bent portions pf 
the end bf "the tube together, and form a but-weld, si^bstantially as and for 
the purpoâes set forth." 

Before the date of Jordan's improvement, the handles of hollow 
handled cutlery had been made by but-welding the side seams, and by 
soldering, brazing, and lap-welding the end seam, and ail thèse methods 
of uniting the edges of the tubular blank were well known. The fact 
that side seams were but-welded is not important, for there is an im- 
portant practical différence between but-welding a longitudinal seam, 
where yery little fin is formed, and but-welding the end portions of a 
tube where the métal is contracted into a cup-like form, and flpws out 
more than it does at the sides. The flat or "square" ends of the hand- 
les of tl^e Beecher and Patterson patents were lap-welded. The J^ralds 
and Lawton patent of 1884 showed a tubular metallic blank for a hol- 
low handle, having at oneend projecting lips which were bent inwardly, 
edge tp ed^e, and brazed together. The lips of the blank were very 
like the Jordan blank, were bent towards each in the same way, but 
nearer together than in that blank, for the purpose of being ceniented 
by the brazing process. A Jeralds and Lawton blank, of the proper 
thickness, was capable of being but-welded by the use of the appropri- 
ate dies, and ^ skilled forger of metals could hâve but-welded such a 
blank belore the date of the Jordan invention, if he had been tpld to 
do it. Un,der this state of facts, without other testimony in regard to 
the history of the art, it would seera to beau advance not amounting to 
invention, to bring the inwardly inclined ends of the Jeralds and I^aw- 
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ton blank together by welding instead of by brazing; but an inspection; 
of tbe various patents in the casé, and the testimony of the expeït'me- 
chadids, other than the two Messrs. Hart, who are connected with the 
deifendant company, indicate that, as a matter of history, much time 
and thought had been ineiFectually spent by experts in groping for suc- 
cess in the manufacture' of hollow handles. A study of the history or 
the art will lead to thë conclusion that the idea of but-welding the end 
of a Jeralds and Lawton blank was the fruit of an inventive mind. It 
is established by the testimony that this idea had been carried out, and 
hollow handled table cutlery had been manufactured in a small way by 
the Messrs. Hart, in the deferidant's shop, in and prior to 1881, who 
but-welded blanks which were made substantially after the Jeralds and 
Lawton, pattern; that the knîves were used, and were given away; and 
that Samples were sent to the platéd cutlery establishments in the neigh- 
borhood. They were madë from too thin steel, were pro^ably not well 
made, and were unfavorably received. I think that but very few were 
sold. The fact that the officers of the différent factories for the manu- 
facturé of plated cutlery to which thèse samples were sent, and who 
hâve testified, do not recollect their existence, is unimportant; for the 
receipt at the respective factories of samples of actual or alleged ira- 
provements is not so unusual an occurrence as to impress itself upon 
the minds of the witnesses. 

The complainant at this point of the case urges that the Jeralds. and 
Lawton blank and tïie Jordan blank are différent things, because the 
edges of the earlier blank are brought close together for the purpose of 
brazing, while there is a considérable space between the edges of the 
later blank. It is said, with a good deal of earnestness, that if the ends 
of the Jordan blanks were bent together, as is the case with "Hart's 
Oval Handle," (which is substantially like the Jeralds and Lawton 
blank,) there would bé métal in a space which ought to be empty, and 
that such métal would be surplusagé, and would either form a fin which 
would prevent the dies frOm coming together and interfère with the per- 
fection of the weld, or woiild be driven within the hollow space which 
would tend "to crippling of the surface of the hollow handle." It is 
thus contended that the invention consisted in part in so arranging the 
lips with référence to eaôh other that there would be no surplusagé of 
métal, and only a small fin, and that, therefore, merely but-welding a 
Jeralds and Lawton blank was far from the Jordan invention. The dif- 
ficulty in the circumstances referred to is rather the diflSculty of mak- 
itig an article with commercial success, than the imposâibility of mail- 
ing, with the use of proper dies, a but-weld; for it is testified by the 
plàintiff, who is an expert upon the subject, that, under favorable con- 
ditions of dies, the end should biit-weld, and it seems most plain that 
if the handles, made after the pattern of "Hart's Gval Handle," were 
not propérly but-welded, and too much fin was created, the cause would 
bè apparent to the skilléd mechanic, who would make bis dies of the 
proper shapè, and wôtild, from the knowledge gained by expérience, 
régulate-the space between the edges, which were to be brought together 
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and thoroughly welded by the dies. It may be added that the patent 
places no stress upon the particular distance between the edges of the 
tubular blank. After the idea had been reached that but-welding the 
end of a tubular blank could be beneficially obtained by inwardly bend- 
ing the edges of the blank towards each other, the shape of the dies and 
the séparation of the edges by the blank were matters of détail, to be 
wrought out by the mechanical, rather than by the inventive, mind. 
The defendant's testimony is to the effect that, after the oval handle had 
been made, and before the date of the application for the patent, it 
inanufactured the round stub and handle, the blank for which is con^ 
ceded to be like the Jordan blank, from which the plaintiff supposes 
that the round handle was copied. I am inclined to the opinion that 
the round handle was a modification of the oval handle, and was not 
copied from the Jordan invention; but I do not place the décision upon 
that ground, but upon the prier invention of the oval handle, which 
was manufactured in accordance with the distinctive characteristic of 
the Jordan method, although with little commercial success. The bill 
is dismissed. 



NippEET et al. V. The J. B. Williams. 
(Cireutt Court, D. KentwScy, April 6, 1890.) 

1. Maritime LiBrr—Ai»vANCEs— Accommodation Ikdobsers. ' 

Where a draf t, drawn in a foreign port by the master of a steamer upon the own- 
ers, to the order of a flrm acoustomed to fnrnish the steamer with supplies, is in- 
dorsed by the firm, and disconnted with a bank, and the proceeds immediately 
tumed over to the master, the flrm is an accommodation indorser only ; and although 
it bas taken up the draf t, which bears upon its face the words, "Charge to wages 
and supply account, " it cannot assert a lien against the steamer for the amount 
thereof. 

2. Same— DOTT OF Inqtiirt. 

It is incumbent upon one who makes advances to the master of a steamer in a 
foreign port to asoertain for what purposes the money is needed ; and although ad- 
vances are made upon drafts against the owners which bear upon their faces the 
words, "Charge to wages and supply account," there is no lien except for the 
amounts actually used in dlscharging claims which constitute a lien against her. 

Keversing 39 Fed. Rep. 828. 

In Admiralty. Libel for advances. On appeal from district court, 
39 Fed. Rep. 823. 

Goodloe (k Barr, for libelants. 

Knoz & Reed and Brown, Humphrey & Dame, for intervenor. 

Jackson, J. The question presented by the appeal and cross-appeal 
in this case relates to the proper distribution or disposition to be made 
of the surplus proceeds in the registry of the court arising from the sale 
of the steamer or tow-boat J. B. Williams. The contest over the fund 
is between the intervening claimant, I, D. Risher, as mortgagee of the 
boat, and M. Nippert & Co., who on February 16, 1889, libeled the J. 
JB. Williams for alleged advances made to her master in December, 1888, 
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and Februàry^ 1889, to enable him to pay off thè crew andhands of the 
vessel, and supply bills, fufnished lier by others. The steamer was sold 
during theprogress of the proceedings, ^and the proceeds thereol were 
deposited in: thé registry of the court. : Intervening libelaiits, asserting 
maritime liens against the boat, ànd as -to whose claiœs there was, no 
dispute, havè ail been paid out of said proceeds of sale, and there re- 
mains in the registry a considérable surplus, as to which libelants, Nip- 
pért & Co.j claim priority of lien for their alleged advances to the steamer, 
or to the master thereof On the crédit of the boat; wbile Eisher, as 
mortgagee of the steamer, controverts the validity of said libelants' lien, 
and elaims said fund as pioperly belongîng to himself. The district 
court rejeçted a portion of libelants' claiip and allowed the balance. 
From tbis decree botb aides bave appéaléd. The material facts of the 
case on which the questions oflawarise, and the rights of the respective 
claimants dépend, are the following, viz. : 

The steamer J. B. Williams was owned by the Grand Lake Coal Com- 
pany, a private firm or copartnership, composed of Joseph B. Williams, 
James Williams, John Williams, and Thomas Patterson, résidents of 
Pittsburgh, Fa., which was the firm's place of business, and the home 
port of said steamer, ànd where she was registered or enrolled. John 
Williams, one of the partners, was the captain and master of the 
vessel, and Thomas, Patterson, another partner, was one of bis pilots. 
The Grand Lake Coal Company was éngaged in the coal trade between 
Pittsburgh and points south on the Ohio and Mississippi rivers, by means 
of barges which were transported by its tow-boats, of which the steamer 
J. B. Wiiliams.was the làrg^st. The J. B, Williams, being thé largest 
tow-boat on the river, at the opening of navigation in the fall would 
corne dowh from PittsbU^gh to Louisvîlle, Ky., with a tow of barges 
loaded with coal. After carrying its tow to destination, the steamer 
would retum to Lôuisvillei and lie up there, or at the lànding on the 
Indiana side of the river, and await the connng down of another tow of 
coal-barges from Pittsburgh, which upoti-arrival it would take charge of 
and transport south to destination, generàlly New Orléans, and then re- 
turn to Louisville, wheré its crew would be paid off, and the boat would 
be tied up ûntil other barges arrived to be carried south, So that, after 
coming down from Pittsburgh in the fall, said steamer rarely, if ever, 
retumed to thàt port durkig the season;of' navigation, but made Louis- 
ville, or the Indiana port opposite, her starting and retuming port dur- 
ing the period. Upon her return from trips south, her crew and hands 
would be paid off, Her services being chiefly rendered for her owners, 
she earned but little raoney with which to meet her expenses, wnich 
were considérable for ^ajch .trip soùth and back. 

The libelants^ M. Nippert & Co., were and are ship-chandlers and 
dealers in boat ^torès att JifOuisville, and; were in the habit of furnishing 
said steamer with supplièi upon the order or request of her master. 
Their bills forsïichflupplieSoWere generàlly paid at the company's office 
in Pittsburgh. Libela^tfi knew that John Williams, the master of the 
steamer, and Thoimos 'Patterson, the pilot, were each members of daid 
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firm styled the "Grand Lake Goal Company." In .addition to fumishing 
said steamer with boat-store supplies, lib.elants were in the habit, after 
each return trip of the steamer, of indorsing a draft of the master drawn 
at Louisville upon the Grand Lake Coal Company, at Pittsburgh, for such 
amount as the master might indicate or désire to meet the accrued ex- 
penses of the vessel. Such draft or drafts were made payable to the order 
of M. Nippert & Co., and contained tipon their face the statement or di- 
rection to "charge to wages and supply account of , str. J. B. Williams." 
After indorsement by said M. Nippert & Co., the drafts, usually di^awn 
payable 90 days after date, would be discounted by the Masonic Savings 
Bank at Louisville, and the proceeds thereof be paid over to the master, 
and be by him or the clerk of the stea/mer expended or disbursed. Thia 
manner of raising funds for the steamer continued for 13 or 14 years. 
No question was ever made by the drawees of the master's authority thus 
to draw upon them, and his drafts, iudorsed by Nippert & Co., and dis- 
counted by the Masonic Savings Bank of Louiaville, were in every in- 
staiice'hpnored by acceptance upon présentation; and at maturity were 
takèp up' by the drawees, the owners of the steamer, except the drafts 
involyed in the présent controversy, The Masonic Savings Bank, which 
cashed or discounted such drafts bf the master, required an indorser 
thereon, and such indorsement was made generally, if not in every i(n- 
stance, by libelants. 

The steamer having retumed from a towing trip to New, Orléans, and 
the màstei", John Williams, needifag fuûds for the boàt, and $2,000 for 
the Grand Lake Coal Company, wehtto libelants on December 11, 1888, 
to raige and procure, in the usual way, the sumof $6,500 for said piijf- 
pose. He drew his draft as captain for that amount, payable 90 days 
after daté, to the order of libelants,;on the Grand Ifl.ke Coal Company, 
at Pittsburgh, Pa. , the draft expressing on its face that it was for "value 
received^ and charge to wages and supply account of steamer J. B. Will- 
iams.?' This draft was indorsed in blank by M. Nippert & Co., and 
Christian Bosche, the financial member of said firm, went with the mas- 
ter to the Masonic Savings Bank of Louisville to haye it discounted. It 
was discounted by said bank, the discount and exchange charged and 
deducted from the face of the draft being $135, leaving, as the net pro- 
ceeds of the draft, the sum of $6,364.95, which was placed to the crédit 
of the indorsers on the books of the bank, and for which M. Nippert & 
Co. at the same time drew their check, which was.payable "to proceeds 
of draft or bearer." On this check of $6,364.95, for the proceeds of the 
draft, the bank paid over to the master of the steamer the sura of 
$3,864.95, and for the balance issued its two draftSi on the Importers'& 
Traders' National Bank of New York, payable to the order of M. Nip- 
pert & Go.,' — one for the sum of $500, which said Nippert & Co. spe- 
eially indorsed to the order of James Rafferty, a pilot on the J. B. Will- 
iams, towhora that amount was due from the steamier; theother for the 
sum of $2,000, which said M. Nippert & Co. indorsed to the order of 
the Grand Lake Coal Company, and which was forwarded to said .Com- 
pany, and used by it. This application of the $2,000 bank draft will 
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be fùrther noticed and explained laler on. The proceeds of his $6,500 
draft, received by the master, amounting to $8,864.95, appears to hâve 
been used by him or the clerk of the steamer in paying ofF the boat's 
crew, to whom about S2j972.30 was then due, and for supplies. Said 
draft for $6,500, so discounted by the bank, was accepted by the draw- 
ees on December 19, 1888. Early in January, 1889, the J. B. Will- 
iams made another trip to New Orléans, and returned about February 
11, 1889, tying up on the Indiana side of the Ohio river, opposite Lou- 
isville, âhd on the 12th February, 1889, the master again went to libel- 
ants fbr'thë purpose of raising the sum of $7,800 to meet the wants of 
the steamer. ■ Christian Bosche, libelants' financial manager, explains in 
his déposition what theii occurred between the captain and himself. He 
says: 

"The captain came in in the morning, and he had a little mémorandum on 
which was $7,600 or $7,8Ô0', I cannottell exactly which, that he said that he 
needed for the boat. I asked him if that was not a large amount. He told 
me that he had drawn no money in New Orléans; that he owed bills at Mem- 
phis for supplies, and at différent points; also Howard Ainslie & Cochran & 
Co. ; and hjs yearly offlcers were pretty well behind, and it would take ail that 
to pay it out. He says: * 1)0 you want any moneyî ' I says: * I would liko 
to hs^ye the money to pay œy November bill of stores that I sUpplifd in No- 
vember, and a few little bills paid hère for you.' My bill was$972.80, which, 
with costs paid out for the boat, made $1,022.30. That, added to the $7,600 
or $7,800,(f am not positive what the amount was,) made about $8,800. He 
says: «ïou ,had better inake a draft for;$9,000;' which I did. and we went 
and had it discounted, and hère is the check for the proceeds which I gave to 
the bank,— $8.824.25. The draft is for $9,000, and that is tess the discount. 
The diëcount on that $9,000 draft and éxch'ange on Pittsburgh was $175.25." 

Sàîd draft was in the same form as the December draft for $6,500. It 
was drawn by John Williams, captain, payable 90 days after date, to 
the order of M. Nippeft & Go., with the direction on its face to "charge 
to wages and supply accoiint of steamer J. B. Williams," and addressed 
to the Grand Lake Coal Company, at Pittsburgh, Pa., as the drawees. 
The proceeds of this draft wëre placed to the crédit of M. Nippert & Co., 
the indorsers, and at the tîme of the discount they drew their check, 
"Pay to proceeds of str. J. B. Williams, draft, or bearer,"for the amount 
of said proceeds, $8,824.25, which was applied as follows: $1,022.30 
in paying their own bill, for which they were given a deposit ticket by 
the bank, and the balance of $7,801.95 was paid over by the bank to 
John Williams, the master of said steamer, and was by him appropri- 
ated and expended a8 follows: $2,556.69 was used in paying otf the 
crew; $1,159.15 was paid to Thomas Patterson, one of the partners and 
joint owners of the steamer, for services as pilot, and the balance was ap- 
propriàted by Capt. John Williams, also a partner and joint owner of the 
the boat, towards the payment of his salary as master. When Capt. 
Williams iapplied to libelants on February 12, 1889, to assist him in 
raising thè money he wanted for the steamer, the clerk of the boàt, Ike 
Willianâs, aecompanied him, and had on the back of an envelope a 
memôrîindà of the items making up the aum wanted. This mfemoranda, 
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Tvhîch tlie proof satisfied the court was shown to and seen by said Chris- 
tian Bosche, was as follows: ^'Crew, $3,000; Capt. Thomas Patterson, 
$1,000; Capt. Jno. Williams, $2,000; bills amt. to $1,300; sundries, 
$500." Said Bosche knew that said Patterson and Capt. Williams were 
members of the firra that owned the steamer; that Capt. Williams was 
one of the yearly ofScers, and was informed, not dnly by Capt. Will- 
iams, but by said memoranda, that a portion of the money wanted was 
for the benefit of said yearly officers. But, aside from said memoranda, 
Capt. Williams and Christian Bosche, the managing member of libelants' 
firm, who conducted said transactions, both state that the latter made 
no inquiry as to the items for which money was wanted by the master, 
when applied for and raised as above stated; that libelants merely took 
the captain's word for what he wanted, or for the amount he needed for 
the boat, and raised it in the above-described manner, withoutaskingany 
questions or making any inquiry, or without being furnished any state- 
ment as to the particular items or objects for which the money was 
wanted or needed. The funds were, however, understood by libelants 
to be for the purposes of the steamer, such as the payment of- her crew, 
stores, supplies, and running expenses. 

When said drafts for $6,500 and $9,000 were drawn and discounted, 
neither the master nor the steamer, or her owners had any funds on 
hand at Louisville, or on the Indianaside of the river, where the steamer 
was lying, with which to pay the crew and supply bills. There was at 
said respective dates no imperative or pressing necessity for money ex- 
cept to pay off the steamer's crew, which was generally discharged after 
each return trip of the boat. The steamer and her owners were nôt 
without crédit at Louisville. It is shown that the master could bave 
raised money for the wants pf the steamer on simi)arpaper at Louisville 
through other sources than libelants. The master made no express 
hypothecation of the steamer to secure said drafts, or the proceeds 
thereof, or to proteet libelants as indorsers thereof. Libelants supposed 
that said drafts containing the words, "Charge to wages and supply ac- 
count of str, J. B. Williams," gave them a preferred lien on the steamer. 
They state that the money was raised and supplied on the crédit of the 
boat as usual, aud that said récital on the face of the drafts wasintended 
to record the fact. The proof, however, discloses no understanding or 
agreement between libelants and the master or owners that said drafts, 
or the proceeds thereof, were to constitute any lien upon the steamer; 
nor does it appear that libelants ever communicated, either to the master 
or owners, this supposition that the words, " Charge to wages and supply 
account of str. J. B. Williams," on the face of the drafts, created a lien 
upon the steamer. Neither as to said drafts of December 11, 1888, and 
February 12, 1888, nor as to any former draft of like character and pur- 
pose, does it appear that libelants kept or made any account or charge, 
against said steamer or her master or owners, for either the face of said 
drafts or the proceeds thereof. On the other hand, the books of the 
steamer, containing the contemporaneous entries of the transactions, 
show that the amounts of said drafts of December 11, 1888, and Febru- 
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aiy 12,' 1889,' lîke ail prevîous onea drawn for the purpose of raîsing 
funds for thenboat» were debited ito cash, while the discount charged for 
cashing said draftS, together with ail other sums paid outof the proceeds 
received therefrom, are credited to cash. On Februarj'^ 13, 1889, the 
Grand Lake Coal Company, or the partners comprising said firm, con- 
veyèd said steam tow-boat j. B. Williams to the intervening claimant, 
I. D. Risher, by way of mortgag«j tosecure tohim the payment of $20,- 
000, due him from said compahy. Said mortgage was duly filed for 
record on February 14, 1889, and recorded in the coUector's office for 
the port of Pittsburgh, as required by law in sucfa cases. The firm 
shortly thereafter made a gênerai dssignment for the benefit of its cred- 
itors. Upon leaming of the company's failure, libelants requested the 
Masonic Savings Bank, as the holder and owner of said drafts of Decem- 
ber 11, 1888, aûd February 12, 1889, to recall the former, which had 
been accepted, and not to forward the latter for $9,000, which had not 
been presentedfor acceptance, which the bank did. On February, 16, 
1889, libelants filed their libel a^ainst said steamer J. B. Williams, al- 
leging, in' the third and fourth articles thereof, that on December 11, 
1888, and February 12, 1889, they had furnished and advanced to said 
steamer the respective sums of $6,600 and $9,000, at the request of the 
master, and updn bis représentation that saidamounts were atsaid dates 
needed for the purposé of paying wages of the boat's crew and hands, 
supplies, and that said advances wcre made on the crédit of said steamer 
as well as of the owners. Fiveor six days after.the steamer was libeled, 
libelants gave their paper or note to the Masonic Savings Bank for the 
$9,000 draft, and the master then and that time gave them areceipt for 
$9,000, the amount represented by the draft, and the note they gave the 
bank to take up the draft. This note they hâve not yet paid in full. 
"Under an order entered in August, 1889, libelanis withdrew $7,500 of 
the funds in court, which they used in paying ofif the draft of December 
11, 1888, for $6,500, and in making a partial payment on the $9,000 in- 
debtedness to the bank.. Under the same order, the intervening claim- 
ant, I. D. Risher, withdrew $3,500 of said funda. Said order does not 
appear in the record, nor does it appear whether said parties are liable 
to retum or refund said amounts. There still remains in the registry 
ôf the court, of said proceeds of the steamer, $8,648.22. At the hear- 
ing in the district court, libelants produced said two drafts for $6,500 
and $9,000, and offered to surrender the same. 

By the decree of the district court libelants were allowed the full 
atiaount of the draft for $9,000, with interest since February 12, 1889, 
and $4,500 of. the draft for $0,500, with interest since December 11, 
1888, which sums were declared a maritime lien on said steamer, and 
entitled to priority of payment ont of the proceeds thereof remaining in 
the registry of : the court. The $2,000 sent, as above stated, to the 
Grand Lake Goal Company, December 11, 1888, out of the proceeds of 
the draft for $6,500, was not allowed to libelants. From so much of 
said decree as disallowed said sum of $2,000 libelants hâve appealed, 
and irom so much of said decree as allows libelants said sum of $9,000 
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and $4,500 the intervening claimant and mortgagee, I. D. Risher, bas 
appealed. Since saidappeals were perfected, libeJants havefiled in this 
court, without leave of the court, se far as the record discloses; ah 
amended libel, alleging that said sum of $2,000, which was forwarded 
to the Grand Lake Coal Company, out of the proceeds of the draft of 
December 11, 1888, for $6,500, was applied in part payment of a pre- 
vious draft oflike character, which matured about that time, and under 
the following circurastances: On April 7, 1888, the captain of the J. 
B. Williams drew a draft on the Grand Lake Goal Company, at Pitts- 
burgh, for the sum of $5,500, payable 90 days after date, to the order 
of libelants, containing on its face the usnal words, " Charge to wages 
and supply account of str. J. B. Williams," which was indorsed by li- 
belants, and discounted by said Masonic Savings Bank; the master of the 
steamer, as alleged, receiving the proceeds. That at the maturity of 
said draft, which the drawees accepted, it was renewed on July 9, 

1888, for the sum of $4,000, for which a draft was drawn upon the 
company, by Joseph B. Williams individually, payable at 90 days, to 
the order of the Masonic Savings Bank, containing the words, "Charge 
to wages account of str, Jos. B. Williams." This draft was indorsed in 
blank by M. Nippert & Co. It was not taken up at maturity, but was 
paid in part and renewed for $3,000, by draft for that amount, dated 
October 9, 1888, drawn by John Williams, captain, on said coal Com- 
pany, payable 60 days after date to the order ofM. Nippert & Co., say- 
ing on its face, "Charge to wages and supply account of steamer Jos. B. 
Williams." This draft was indorsed by M. Nippert & Co. It was duly 
accepted; and as it matured on the 12th December, 1888, said sum of 
$2,000, out of the proceeds of the draft of December 11, 1888, for $6,- 
500, Was forwarded to the coal company to take itup, and said amount 
was so applied. It is accordingly claimed for libelants that said sum of 
$2,000, disallowed them by the decree below, went to pay off a prior 
subsisting maritime lien on the steamer arising out of the $5,500 draft of 
April 7, 1888, and kept alive by said renewals. There is no évidence, 
aside from thepaper itself, as to what the $5,500 draft of April 7, 1888, 
was given for, nor what amount of the proceeds thereof, if any, were re- 
ceived by the master for the use of the steamer, or how expended, if re- 
cel ved; nor upon what considération said draft, and the renewals there- 
of, were indorsed by libelants. The renewal draft of July 9, 1888, for 
$4,000, was not drawn by the master, but by Joseph B. Williams, and 
was made payable to the order of the Masonic Savings Bank, and was 
indorsed by libelants. 

On the foregoing facts, the court finds or reaches the following con- 
clusions of la w: 

1. That the claims of libelants to be allowed said sum of $2,000, sent 
on December 11, 1888, direct to the Grand Lake Coal Company, out of 
the proceeds of the draft of $6,500, drawn and discounted on that day, 
cannot be sustained, and was properly rejected by the district court. 

2. That neither the drafts of December 11, 1888, and February 12, 

1889, for the respective sums of $6,500 and $9,000, nor the proceeds 
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thereof : received by the master of said steamer J. B. Williams, consti- 
tuted any maritime lien on. said steamer or its proceeds in favor of libel- 
antSi 

There was no express agreement or understanding that either libel- 
ants, or the bank discounting such drafts, should hâve any lien, mari- 
time or otherwise, on the steamer to secure the payment of the drafts. 
The words contained on the face of the drafts, "Charge to wages and sup- 
ply account of str. J. B. Williams," had no other opération and efFect 
than merely to notify and advise the drawees of the objects for which 
the drafts were drawn, and the account to which upon payment it should 
be charged. Thèse words did not, nor did the drafts themselves, create 
a lien on the vessel. 

In The Woodland, 104 U. S. 180, the master's drafts on the owners ex- 
pressed on their face that they were recoverable against the vessel, freight, 
and cargo. The drafts were not paid, and the holders thereof libeled 
the boat. The suprême court held thatn— 

"The drafts did not themselves create a lien on the vessel; uniess the debt 
for which they were given bound the vessel, the drafts, notwithstanding what 
is expressed on thelr face, did not, If the owners owed Niles [the payée of 
the drafts] nothing under his contract with the master for the repairs and 
supplies which hâd been f urnished, he had no lien on the vessel which he or 
any one else could enforye in adrniralty. For the purposes of this suit, the 
libelants occupy no better position than Niles ; and if he could not recover 
they cannot. Having advancèd, their money in good faith, they may not be 
affecteJ, so far as their remédies against the parties to the drafts are con- 
cerned; * * * but if the vessel owed Niles nothing, it does not owe 
them.» 

Libelants had no claim against the owners, or lien upon the steamer, 
for the amounts represented by said drafts at the, time they were drawn 
and discounted. They had made no loan or advances of their own 
funds or money to the master for the use of the steamer, which the 
drafts were intended to repay. They indorsed the master's drafts to en- 
able him toobtain from the Masonio Savings Bank the proceeds thereof. 
The bank derived title: to the drafts through their indorsement, which 
was manifestly made for accommodation of the drawer and owners of 
the steamer, and paid over the proceeds thereof, less discount and ex- 
change, to the master. The bank furnished the money upon the drafts, 
and the contingent liability of libelants as indorsers thereof. Libelants 
had no right of ownership to the proceeds of the drafts by virtue of their 
indorsement. They did not own the drafts before they were discounted. 
They had advancèd or paid no considération for the drafts, and were not 
the holders thereof for value when transferred to the bank, nor did they 
assume the primary liability of taking them up at their maturity. On 
the contrary, the: drafts were drawn to be discounted for the benefit of 
the steamer in the usual way, and as between the steamer and her own- 
ers and the libelants, the latter occupied the position of accommodation 
indorsers. If the bank, while holding the drafts, had attempted to en- 
force against the steamer a maritime lien for their payment, its claim 
could not bave been sustained, either as to the drafts or the proceeds 
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thereof received by the master, under the authority of The Woodland, be- 
cause the words expressed on the face of the paper, "Charge to wages 
and supply account of str. J. B. Williams," did net operate to create a 
lien upon the steamer; because the bank did not discount the drafts 
upon the crédit of the steamer, or upon the faith that the boat was hy- 
pothecated for their payment, and because the libelants, through whose 
indorsenaent it acquired title to the drafts, had no such lien upon the 
steamer at the tirae they were indorsed and received by the bank. 

When the libelants took up the drafts, after libeling the steamer, they 
certainly did not thereby acquire any new maritime lien on the steamer 
superior to that held by theniselves, before they were discounted or by 
the bank as, the first holder thereof for value. It being settled that libel- 
ants advanced no considération for, and acquired no bénéficiai right in 
and to, the drafts when drawn, and that said drafts did not operate either 
as an express or implied hypothecation of the steamer, notwithstanding 
the direction on their face to charge the amounts thereof to wages and 
supply account of the steamer, they can only be regarded as commercial 
paper, exeeuted for the purpose of discount for the benefit of the owners 
of the steamer, and libelants, in taking up the same, under their liability 
as indorsers either before or after maturity, can occupy no better posi- 
tion in respect to liens on the steamer than the bank, the first holder for 
value, from whom they acquired the paper, which acquisition conferred 
upon them their first and only right to enforce payment, even against 
the owners of the steamer. If libelants had advanced their own money 
to the master as and for the purposes alleged in their libel, and indicated 
on the face of the draft, and had accepted the drafts as a mode of repay- 
ment or ^s conditional payment therefor, the question would hâve been 
différent. But that was not the real transaction. Libelants only loaned 
the crédit of their names by indorsing drafts, in and to which they had 
no right, title, or interest; and, on the loan of this crédit, the drafts are 
discounted, and the proceeds received by the master and owners. In 
the careful examination of tfae authorities which the court bas made in 
the investigation of this case, no décision has been found which will war- 
rant the court in placing a loan of crédit in the shape of an accommoda- 
tion indorsement upon commercial paper upon the same, footing as an 
actual advance of funds to a master to enable him to discharge maritime 
liens. In the absence of any controlling authority on the point, our 
conclusion is that libelants' indorsement of the drafts for accommoda- 
tion, and their subséquent taking up of the same, do not sustain the al- 
légations of their libel that they made advances to the master of the 
steamer on December 11, 1888, and February 12, 1889, which gave them 
a maritime lien upon the boat for any portion of said drafts. It is 
proper to State that the foregoing considérations, which lead the court to 
this conclusion, do not appear to hâve been called to the attention of, or 
been considered by, the leamed district judge, who declared a maritime 
lien in libelants' favor for the amount of said drafts, less the $2,000, re- 
mitted to the drawers out of the proceeds of the draft of Decembeï 11,. 
1888, for $6,j500, as above ex^lained. In reaching a conclusion adverse 
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to'tîïetîght of libelanïs to any màïitittie lien ùpdn said steamer or i'ts 
ptoôéeds, either on sâid drafts, or for the proceeds therôof reèeived by 
Ihté' mister and owiiefs of the steamer, it is a source of graMfiéatidn that 
ihô- fimoànt involved 1s siifficient tô enable libelants to hâve that con- 
clôsiooreviewed by à highér tribunal. 

3. That if libelants could be Coilsidered as having made advances to 
i^e tnaster for the puït)ose of paying the steamer's creW, and for supplies 
furnishèd her, constituting maritime liens, their right of recovery, under 
théfacts and circumstances of this casé, would be limitëd to the amoùnts 
actuaily used by the master in discharging such liens. If they did not 
See the memorandaniadeby theboat'sclerk, showing the items for which 
the money was wanted on February 12, 1889, three of which— suh- 
driesi $500; for Capt. Williams, $2,000; and for Capt. Patterson, $1,000 
-^wèré not lien claims, they made no inquiry as to the items or partic- 
nlar objects for which the master desired funds. A party lending to a 
master In a foreign pott cannot shut his eyes to existing facts as they ap- 
pear, or by reasonable inquiry couldbe made to appear, and deal with 
the master as a gênerai agetit of the vessel and owners, whose représenta- 
tives hemay trust and aot'tipon without any diligence or inquiry on his 
part as to the extent of, and chafacter of, the vessel's iieeds and necessities. 
/Necessity créâtes the agency and cbnférs the authority on the master to 
borrow or secure lôans on the crédit of the vessel, and that necessity 
equally defines the lifaîts to which he may rightfuUy go, and the lender 
treating with him must make inquiry ànd judge for himself; and at his 
own risk, whether the desired advance is à matter of such necessity as to 
bring it within the mHster's agency and authority. The casés on this 
subject, which it is not deemed necessary to review, do not, in my opinioû, 
establish the proposition contended fot by counsel for libelants, and an- 
'nounced in the opinion of the diétrict judge, that a lender in a foreign 
port can act alone upon the nmster's représentation aa to the purpose for 
which the loan is wanted, ând, if such ëxpressed purpose is maritime in 
its character, thereby acquire a maritime lien on the vessel for the full 
amount of the advances made. When funds areadvanced to the master 
to discharge valid existing maritime liens, and are so used, the lender 
may properly and equitâbly stand in the place of thelienholders, whose 
demands bave been discharged with funds iurnished by him. It seema 
to me that the weight of reason and authority supports this position, es- 
pecially in the case of a lender who makes no inquiry, but shuts his 
eyes as to the necessary wants of the vessel. I think it the safer and the 
sounder doctrine to follow the intimation, if not the point actuaily de- 
cided, in the cases of The A. R. Duvlap, 1 Low. 350,* ITie Tangier, 2 Low. 
7-15; The Chiidmg Star, 9 Fed. Rep. 521, 18 Fed. Rep. 264; The Cum- 
herUnd, 30 Fed. Rep. 453; The Dora, 34 Fed. Rep. 343; The Wyoming, 
36 Fed. Rep. 494; The ÂUgustine Kobbe, 37 Fed. Rep. 701,— that where 
funds are advanced to the master on the crédit of the Vessel, otherwise 
ihaù upon bottomry bond, to enable him to pay off maritime liens, and 
. the funds are so used or applied, the lender acquires a lien of equal rank 
and standing tothose discharged with the funds so advanced; that money 
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borrowed to pay a bill stands in the same relation to the vessel as the bill 
paid. If that was a lien, so is the new debt created by the loan, but not 
otherwise. 

But, without dwelling on this question, which is controlled by the sec- 
ond conclusion of law finding that libelantfl acquired no maritime lien 
on said steamer J. B, Williams by reason of said draft transactions, it 
foUows that the intervening claimant, I. D. Eisher, as mortgagee, bas 
the better right to the proceeds of said steamer, to the extent of his mort- 
gage lien thereon. It is accordingly ordered and adjudged that the de- 
cree of the district court declaringa lien upon and directing paymentout 
of the proceeds of said steamer in libelants' favor, to the extent of said 
drafts for $9,000 and $6,500, less the $2,000, as aforesaid, be, and the 
same is hereby , reversed, and the libel in respect to said claims covered by 
the third and fourth articles thereof, together with the amended libel filed 
in this court is dismissed, atlibelants' costs. The proceeds of the vessel, 
to the extent of his mortgage, are awarded to the claimant, I. D. Kisher, 
and a decree ii^iU be entered accordingly. 



CioNGBOK et al. V. The Eleanob. 
(District Court, D. South Carolina. June 8, 1890.) 

BAIiTAOB— COKFENSAIION. 

The Bchooner E. went ashore, m^, failing in Its efforts to get ofl, sent for the ttigs 
C. and B. The master of the C.^ -which first arrived, refused to do anytblng becausa 
of the danger, bat promised to corne with the other tug the next morninp'. Both 
tngs came down, and the E., having again made efforts to get ofl and failed, was 
! towed into deep water, and Into port. The weather was calm during the whole 
time, and thé Ék was not in imminent danger, but a gale would hâve ezposed her 
to great danger. The tugs were at no time in danger. The B. was valued at $16,000, 
and her cargo at $1,000, and the tugs at $20,000 ancr$15,000, respectively. Held, that 
this vas salVage service, and tlie tugs were each entitled to $800, to bo assessed 
pro rata on the vessel, cargo, and f reight. 

In Admiralty. Libel for salvage. 
Smythe & Lee, for libelant. 
I. N. Nathans, for claimants. 

SiMONTON, J. This is a libel for salvage. The Eleanor, a three-mast 
schooner, between three and four hundred tons burden, went ashore on 
the océan beach of North island, on the night of 21st February, 1890. 
North island is on the northem side of the Georgetown bar. The weather 
was perfectJy calm, and so continued for the whole period of her stay on 
the beach. She lay quietly ail night. The next moming, as the hour 
of high tide (10 o'clock) approached, efforts were made to get her off 
with a kedge anchor. She could not use her heavy anchors. Those 
efforts failed. They were renewed at the succeeding high tide, with the 
same resuit. On that afternoon the master of the schooner had requested 
a person who told him that he was on his way to Georgetown to send to 
bim the tugs Congdon and Brewster, the only sea tugs in that port. The 
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Congdon did net get the message, but came dowA of her own accord, and 
atopped at the landing on the inside beach of North island. Her master 
walked across Ihe island; saw the master of the schooner; refused hil 
request' to pull the schooner off that night, as it was too dangerous; ând 
promised to corne down the next morning with his tug and the Brewster. 
He went back in his tug to Georgetown. On the next morning the efforts 
on the part of the schooner to gét off were renewed. The two tugs came 
to her. The Eleanor sent a small boat to the Congdon, and got a 100- 
fathom line, which was attached to her. A line was passed from the 
Congdon to the Brewster. Both tugs pulled straight ahead, and in about 
16 minutes the schooner got into deep water, was carried over the bar, 
and towed to Georgetown. The Eleanor, when pulled off, was lying on 
a beach open to the Atlantic. At dead low water, she was dry. The 
high tide came ail around her. She could use only her kedge anchor, 
and had n^ade two unsuccessful attempts to get off. An easterly wind 
put' her on a lee shore. A westerly wind lowered the tide, which began 
to neap at that time. She was- not in immédiate or imminent danger, 
but at any time a gale would expose her to great danger. This was a 
salvage service. The tugs going to her rescue went out over the main 
entrance of Georgetown bar after sunrise. When out at sea, they steamed 
around, and got opposite to the Eleanor. Where she was, the beach 
sloped gradually, until it got into deep water. The chart put in évidence 
shows a shoal, betweeu which and the schooner ran a slue. At this point 
the water in the slue had good depth, 19 and 15 feèt, shoaling,however, 
as it approached the bar. The Congdon and Brewster, avoiding the 
shoal, entered the slue, and the former approached the schooner, stem 
foremost. She was under perfect command, and, at the suggestion of 
danger of striking bottom, at once and easily got away. Her line was 
passed to the Eleanor in the latter's boat. The tugs, pulled straight 
ahéad, — that is, away from the beach, — and the Eleanor floated in 
the deep pa,rt pf the shore without serious difficulty, if any difficulty 
at ail. So, although this was salvage service, it was rendered without 
exposure of life, and with a minimum of danger to property. Indeed, 
with the skillful master and the pilots on the Congdon, she was at no 
time in danger, and the Brewster ran no risk at ail. It is true that the 
tugs were in a slue scarcely, if ever, used by tugs. But they were not 
in the shoal part of the slue, which rendered it dangerous for vessels of 
their draught. The Eleanor is valued by libelant at $16,000; by her 
master, at $6,000 or $8,000. She is 12 or 14 years old. Her cargo is 
estimated at $4,000. The Congdon is worth, say, $20,000, and the 
Brewster, $15,000. Taking ail thèse facts into considération, let the 
tugs each hâve $300, to be assessed pro rata on vessel, cargo, and freight. 
If the parties cannot agrée as to the rate, upon application made I will 
refer it. Thelibelants who own the tugs, on the day following the rescue, 
stàted the price they wanted. It was large; but the respondent gave no 
answer until thé Sâturday foUowing, when he refused, and ofi'ered a very 
much smaller sum. His schooner wàs then ready for sea. Libelants had 
no course open but this suit. Respondents must pay the costs. Let an 
order be entered accordingly. 
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In re BEmB, In re Jockheck. In re Schmidt. In re Deisher. In re 
ZiHN. In re Copp. In re Yount. In re Sicheb. In re Tuchman. 
In re Bahbeb. In re £ëll. 

{Cireuît Court, D. Ka/nsas. June 14, 1890.) 

iHToxiOATiNa LiiStjobs— Illégal Salb— Original Packages— Habeas Corpus. 

The laws of Kansas prohibiting tbe sale oî Intoxicating liquors wltixin the stata 
being void, as in coutraventioD of tbe Interstate commerce clause of the fédéral 
constitution, in so far as they apply to sales by an agent of an importer outside of 
the State of liquor in the original packages in whioh it was brought into the state, 
without regard to the size of such packages, an a^ent imprisoned for sucb sales is 
deprivedof bis liberty in violation of the constitution of the United States, and 
will be disobarged by the circuit court on Jiabeas corpus. 

Haheag Corpus. 

Wheat, Chesney & Curtia, David Qvermeyer, Hazen & Izenhart, Eugène 
Hagan, J. M. Sheafor, Wm. Warner, and H. M. CaU, for petitioners. 
A. H. Vance, R. B. Wdch, and T. F. Garver, for respondents. 

Caldwell, J. Eleven persons hâve separately petitioned this court 
for writS of habeaa corpus to relieve them from alleged itnprisonment 
in violation of the constitution of the United States. The cases were 
heard together; and, while there is some diJEFerence in the minor détails, 
the material and. controlling facts are the same in ail the cases. Prosecu- 
lions were instituted against the petitioners charging them with selling 
liquor in violation of the laws of this state. They were arrested, and, 
failing to give bail, were committed, and thereupon filed their pétitions in * 
this court alleging that they were imprisoned, in violation of the constitu- 
tion of the United States, in virtue of criminal prosecution commenced 
against them severally in the state courts of Kansas for selling liquor in 
that state in alleged violation of its constitution and laws; that the liq- 
uor for the selling of which they were prosecuted and imprisoned was 
shipped hy its owners, who were citizens and résidents of the state of 
Missouri, from that state into this state, and sold by the petitioners, aâ ' 
agents of such shippers and importers, in the original packages in which ' 
it was shipped by its owners into thia state; that they sold liquor in no 
other manner; and that, so far forth as the constitution and laws of this 
state make such sales of liquor a crime, they are in conflict with the com- 
mercial clause of the constitution of the United States, and void. 

Thë uncontradicted évidence supports the allégations of the pétitions, 
namely, that certain persons andfirms residing and doing business in the 
state of Missouri owned and shipped from that state into this state distilled 
liquors and béer, and that the petitioners, as agents for said shippers and 
importers, sold said liquor in this state in the original packages in which 
it was shipped into the state by its owners, and sold liquor in no other 
manner. 

With an exception not material to be considered in this case, the con- 
Btitution and laws of this state make it a crime for any person to sell liq- 
uor in this state. The constitution and laws of the state make no dis- 
v.42F.no.ll— 36 
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tinction between the importer who sells in the original packages, and one 
TThd selle in broken pabkages or by the glass. Thelàw inflicts the samel 
peMlty ori both. Every question of law raised in thèse cases has beên 
decided by the suprême court of the United States. That court in a ré- 
cent décision [^Leisy v. Hardin, 10 Sup. Ct. Rep. 681] says: 

"That ardent spirits.distilledliqùors, aie, and béer are subjects of exchange, 
barter, and tralBc, like any pther ooroaiodity in which aright of traflSc exists, 
and are !80 recognized by the usages of the commercial world, the laws of 
c^ttgres^, and the décisions of courts, Isnot denied,' Being thus articles of 
càiianiécâe, can a state, in the absience of législation 6h the part of congress, 
probibit (heir importation from abroad» or from a aister state? Or, wben im- 
pôrted.prohibit their sale by the importer?" 

Thèse questions the court answered in the négative, and that an- 
swer is conclusive on this and ail other courts in this country; thecourt, 
referring to the laws of Towa, which, like the laws 6f this state, makeit 
unlawM for the importer toseH,'said: 

"The plàintifîs in errot are citizeiis of Illinois, are not pharmacists, and 
hâve no permit, but import into lowa béer which' they sell in original pack- 
ages* as describedi TJnder our décision ih Bowman v. Raîlway Oo., 125 U. S. 
507, ,3 Sqp. Gt;. Rep. G89, 1062, they had the right to import this béer into 
that state; a,nd, in the view which we hâve expressed, they had the right to 
sèll it, by which act alone it would become mingled in the common mass of 
property within the state. Up to that point of time, we hold that, in the 
abBèhCé of congressionaî permission to do so, the state had no power to inter- 
fère by seizure or any other action in prohibition of importation and sale by 
the forçîgn or non-resideht importer," "The législation in question is to the 
estent indicated répugnant to the tbird clause of section 8, art. 1, of the con- 
stitution of the Uniled States." 

It was then no oflfensefor thèse petitioners to sell liquor in the original 
packages as agents for the non-resident importera and owners. Having 
a right to make such sales under the constitution of the United States as 
construed by the suprême court of the United States, any imprisonment 
of them for doing that act is, in the language of the habeas corpus act, 
"in violation of the constitution " of the United States, and illégal; and 
this court has the jurisdiction, andit is made its duty, to discharge any 
person so illegally held in custody» Ex parte Royali, 117 U. S. 241, 6 
Sup. Ct. Rep. 734; Ounningharri V. Neagle, 10 Sup. Ct. Rep. 658; Ex 
parte Kieffer^ 40 Fed. Rep. 399| In re Barber, 39 Fed. Rep. 641, 10 
Sup. Ct. Rep. 862. A- question was raised in the argument as to whether 
the smallness of some of the packages sold by some of the petition- 
ers did nôt dejjrive them of the protection given to vèndors of orig- 
inal packages. Single bottleâ ôf béer and whisky, packed and sealed 
or nailed np in boxes tnade of pasteboard or wood, were shipped and 
sold in that shape. The boxeè oôntaining one bottle were not packed in 
any other box, but shipped sin^y and separately as 8o many distinct 
and separate packages. It is not perceived why, in the absence of a 
regulatidn by congress to the contrary , the importer maiy not détermine 
for himself the fonn and size of the packages he puts up foi: expcfrt. The 
ideà tliatsmall packages bf liquor cannot be treated as original packages, 
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because they are small, sprîngs from the conviction back of it that liquor 
in any form, or in any stzecl package, is Bot a légitimité subject of com- 
merce. That question is putat rest by the décision of the suprême court 
of the United States until congress shall act. As long as packages of liq- 
uor in any form or size may lawfuUy be sold by the importer or bis 
agent in a prohibition 8tate,the size of the package is not of much con- 
séquence. Whether the packages be large or small, the practical efïect 
will bç to seriously impair the efficaby of àU laws intended to protect s6- 
ciety from the evils of the liquor traffic. It was foreseen that this would 
be the conséquence of the décision of the suprême court. Mr. Justice 
Gbay, in his dissenting opinion, anticipated as a resuit of the décision 
of the court the very state of things now confronting the people of thia 
state. He eays: 

"If the statutes of a state restrieting or prohibiting the sale of intoxicatirig 
Ùqnors withiii its territory are to be held inoperative and void as applied to 
liquora sent or brought from another state, and sold by the importer in what 
is called ' original packages, ' the conséquence must be that an in habitant of 
any state may, under the pretext of Interstate commerce, and without license 
or supervision of any public authbrity, carry or send into and sell in any and 
allof the other states of the Union, intoxicating liquors, of whatever descrip- 
tion, in cases or kegs, or even in single botties or flasks, despite any légis- 
lation of tbose States on the subject, and although his o\yn state should be the 
only one whicb had not enacted siniilar laws, " 

The answer of the court to this suggestion is that congress, and congress 
alone, can provide a remedy for the evil so forcibly stated by the minor- 
ity of the court. The court said: 

"The responsibility is upon congress, so far as the régulation of Interstate 
commerce is concérned, to rembve the restriction upon the state in dealing 
with imported articles of trade within its limits which bave not been mingled 
with the common mass of property therein, if in its judgment the end to be 
secured justifies and requires such action." 

I do not Bit hère either to make or to disregard the law, but to enforce 
it regardless of my own views of its policy or justice, It is to the lég- 
islative, and not to the judicial, department of the government that the 
people of this and ail other states must look for relief against the evils 
of the sale of liquor in original imported packages by the importer or his 
agents. The several petitioners must be discharged, Let a prayer for 
appeal and its allowance be entered in each case. The stenographer will 
fiiie with the clerk the testimony in ail the cases; and the testimony re- 
lating to each case will be filed and attached to, and made a part of, the 
record in the case. 
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Tdchman ». Welch, County Attomey, 
Yo0NT ». Samb. 

{(HreuU Court, D. Kansas. July 16, 1890.) 

1. COHSTITtmOîtAl tiXw—SmiB agaihst a, Statb— Injiinotion. 

Copip. Laws Zan. 1886, o. 86, i 18, providea that the county attorney of any 
oounty in wMch a llquor nuisance exista may maintatn an action in the name of 
the State to ahate and perpetually enioln it, and that "any person violatingthe 
terfns of any injunction erahted in sucb praceedings shall ba punished as for con- 
tempt. " Held, that a suit to restrain the oounty attorney f rom instituting prooeed- 
ings for contempt againat one wbo has v^olated such injunction, is not a suit against 
the atate, withln the meaning of Cohst. V. 8. amend. Il, whibh in eftect prohibits 
suits against a atate, without Its consent, in the United States circuit court. 

8, Samb— PBOOEEDiNas in Statb Coubt— Cpntbmpt. 

ITor Is an injunction against the institution of such contempt proceedings an in- 
junction against the proceedings of a state court, whioh, by Rev. St. V. 8. § 720, 
the fédéral courts are lorbidden to grant, ezcept in cases of banlcraptcy. 

S, BAMB^-lNTOZICATINa LlQDOBS— OBIOIITAL FaOEAOBS. 

Since a state law prohibiting the sale of intozicating liquors by non-resident im- 
porters, in the same packages in whîoh tbey were brought into the state, is void 
as being in contravention of the Interstate commerce clause of the fédéral consti- 
tution, where a state>court bas enjoined such sales an injunction will lie from the 
fédéral courts against the institution of contempt proceedings by the county attor- 
ne^ for the violation of the state injunction under Comp. Laws Kan. 1885, o. 35, $ 
18; since Rev. St. U. S. § 1979, provides that any person who, under color of any 
state law or statute, subjects another to the deprivation ôf any rights, privilèges, 
or immunities secured by the constitution of the United States, shall be llable to 
the injured persnn in an action at law or suit in equity, to be prosecuted in the f ed 
eral courts. 

Ip Equity. On bill for injunction. 

This litigation grows out of substaintîally the following state of facts : 
The suprême court ofthë United States having recently decided, undér 
thé prohibition law of the state bf lowa, that non-resident manufacturers 
or yendors of liquors, wines, and béer had the right to import such articles 
oi comniodities into the state of lowa (iMsy v. Hardin, 10 Sup. Ct. Rep. 
681,) and, as a conséquence of the right of importation, thé further 
fightôf makihg sales of those coiflmodities in thé form of the original 
packages ih Whidh they were shipped, anything in the state law to the 
contraty notwithstanding, the Anheuser*Busch Brewing Association, a 
corporation of the state oî Missouri^ itnported from its business house in 
thé citybf St. Louis, MO; , quantitieS of béer, eonsigned to the petitioner 
Bernard Tuchfnan, as its agent, at the city of Topeka, in the state of 
KanSas; thé= said Tuchman aiso being à Citizen' of the state ôf Missouri. 
The Joseph Schlitz Brewing Company, a corporation df the state of Wis- 
consin, imported therefrom into the state of Kansas large quantities of 
béer, eonsigned to the petitioner Landis Yount, as its agent; the said 
Yount being also a citizen of the state of Wisconsin. And, as claimed 
by said petitioners, the said agents sold said béer in the state of Kansas 
in the original packages in which they were imported, and not other- 
•wise. 

As thèse two cases involve substantially the same questions of law, the 
caiie of Tuchman will hère be considered. While complainant was thus 
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engaged, on the 28th day of May, 1890, the respondent, Welch, acting 
as county attorney of Shawnee county, in which the petitioner was con- 
ducting such business, filed in the district court of said county an in- 
formation charging the petitioner with selUng intoxicating Hquors in 
violation of the prohibitory law of Kansas, and caused the arrest and 
confinement in jail of the petitioner; from which arrest and imprisonment 
the petitioner was delivered on proceedings by a writ of habeas corpus 
sued ont of the United States circuit court for the district of Kansas, (ante, 
545,) presided over by the Honorable Henry G. Caldwell, cir- 
cuit judge. Said discharge was raade, after a full hearing of the facts,bn 
the ground that the petitioner was pursuing a lawful business under the 
constitution of the United States, as declared by the récent décision ofthe 
suprême court of the United States in the said lowa case; that the béer 
had been imported into Kansas from Missouri, and was being sold in thé 
original packages, and not otherwise, by the petitioner, as agent of the 
said brewing company, and therefore bis restraint under the warrant of 
arrest was in violation of bis constitutional rights as a citizen of the 
United States. 

On the same day of his said arrest, the said Welch also commenced 
an action, authorized by the state statute of Kansas, against petitioner, 
in the district court aforesaid, to enjoin the petitioner from prosecuting 
and carrying on his said business as agent of said corporation. The bill 
of complaint herein charges that: "Said Welch then well knew, as 
he now knows, that the petitioner was so selling béer for said brewing 
company imported into the state in the original packages in which the 
same was imported, and not otherwise." That said Welch caused to be 
issued from said district court an order of injunction, without notice to 
petitioner, and without indemnifying bond, enjoining him from selling 
such béer, which injunction proceeding was predicated of the same facts 
as those upon which the arrest was made, and for which this court held 
he was not liable to prosecution in the habeas corpus proceeding. That, 
notwithstanding the petitiouer's said discharge by this court, upori the 
resumption of liis business, as he was thereby authorized to do, the said 
Welch, under color of the prohibitory law of the state of Kansas, which, 
as respects the said business of the petitioner, is in conflict with the 
constitution of the United States, subjects the petitioner to the depriva- 
tion of his right to sell the said béer, as the agent of said foreign cor- 
poration, in the original packages, as aforesaid. That he has caused tlie 
said business of the complainant to be closed up and suspended for a 
long time, and that he designs and threatens to continue to deprive peti- 
tioner of his said rights by wrongfully and unlawfully contriving to 
worry and oppress said petitioner in his lawful business, and to thait 
end he threatens and is about to proceed to obtain from said district 
court process for contempt of said injunction order, and to bave' this 
petitioner arrested thereunder, confined, and imprisoned, and thereby 
Bubj.ect him, not only to the interruption ànd destruction of his business, 
but also' to great expense and troublé in defending said proseciutions, ànd 
qece^itating: further writs oi haheas cwpus for his dischargé, to his 'gréât 
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.and irréparable ittjury. - He thérefore aéks for a teraporary restraining 
order, and for an injunction» upon final hearing, restraining the respond- 
ent,from the further annoyance, hàrassmentaiid prosecation of the peti- 
tioner for the same and like causes. 

IBefore FosTEEand Philips, JJ. 

David Overmyer, for complainants. 

L. B. Kellogg, Atty. Gen., and R. B. Wâch, Co. Atty., for défendant. 

Philips, J. By order of the circuit judge, I assisted the district 
judge in the hearing, and submit the following views of the questions 
involved: 

1. This application is met at the threshold with the objection that it 
confravenes the eleventh amendment of the fédéral constitution, whieh 
in eiffect dénies the right of a citizen to sue one of the states without its 
consent. The law is now well settled that the state without its consent 
cannot be sued in the circuit court of the United States by one of its 
own citizens, or a non-resident citizen, even upon the suggestion that 
the case is one arising under the constitution and laws of the United 
States. Hans v. Louisiana, 134 U. S. 1, 10 Sup.,Ct. Rep. 604. If, 
therefore, this action can be rightly considered as a suit in equity com- 
menced or prosecuted àgainst the state of Kansas, it must fail, and any 
further discussion of the many questions raised in this controversy would 
be supererogatory. Thé question as to what in law fixes and détermines 
the fact as to when a suit is against a state bas undergone rigid investi- 
gation by the fédéral courts. In the early rulings of the suprême court 
it was held that, wher© jurisdiction dépends on the partj', it is the party 
named in the record. Osbom v. Bank, 9 Wheat. 738-857. In Gov- 
errwr v. Madrazo, 1 Pet. 110, where the action was brought against the 
governpr in behalf of the state, it was held that in légal efifect it was 
against the state, because "the demand made upon him is not made 
personally, but officially. The decree is pronounced, not against the 
person, but the officer. * * * Jq g^jj^ g, case, where the chief 
magistrale of a state .is sued, not by his name, but by his style of 
office, and the claim made upon hira is entirely in his officiai character, 
we think the state itself may be considered as a party on the record. If 
the state is not a party, there is no party against whom a decree can be 
made. No person in his natural capacity is brought before the court as 
défendant." In Cunningham v. EaUroad Co., 109 U. S. 446, 3 Sup. Ct. 
Rep. 292, 609, it was held that, in those cases where it is manifest 
upon the record that the state is an indispensable party to enable the 
court to grant any relief, it would refuse jurisdiction. In other words, 
when it is clear that the party proceeded against has no individual in- 
terest in the controversy, and the state alone is to be afifected by the 
judgment, and the decree would be inoperative unless against the state, 
it may be deemedasaproceeding against the state. This questioii ùii- 
derwent thorough discussion in Re Ayers, 123 U. S. 443, 8 Sup. Ct. 
Rep. 164, where it was held that, although the matter out of which the 
controversy arose was against Ayers as attorney gênerai and other offi- 
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cers of the state in their officiai capacity, yet, as the real purpose was 
to enforce a right founded in cbntract to which the state was a partj' 
alone, and any judgment the court might render could be effectuai 
only as against the state, the state was a necessary party, and in the case 
under review was constructively présent by its officers. "In such a 
case," says Mr. Justice Matthews, "though the state be not nominally 
a party on the record, if the défendants are its officers and agents, through 
whom alone it can act in doing and refusing to do the things which 
constitute a breach of its contràct, the suit is still in substance, though 
not in form, a suit against the state." The learned justice then con- 
fronta the very issue presented by the bill of complaint now under con- 
sidération. He says: 

"It may be asked, what is the true ground of distinction, so far as the pro- 
tection of the constitution of the United States is inyoked, between the con- 
tràct rights of the complainant in such a suit and otiier rightsof person and 
of property? In thèse latter cases it is said that jurisdiction may be exer- 
cised against individual défendants, notwîthstanding the oflacial character of 
their acts. while in cases of the former description the jurisdiction isdenied." 

He then proceeds to show that the acts alleged to be threatened by 
Ayers and others are in violation of the contràct made by the state of 
Virginia, which it alone could perform, and the acts of défendants are 
but the acts of the state, and nothing donc or said by them constituted 
a breach of the contràct, the breach of which constitutes the whole grava- 
men of the action; and as the judgment sought would bind the state, if 
effective, and not any individual act of the défendants, it should be 
ieemed the act of the state. The opinion then very pertinently proceeds 
as folio ws: 

"But this is not intended in any way to impinge upon the principle which 
justifies suits against individual défendants who, under color of the authority 
of unconstitutional législation by tlie state, are guilty of personal trespasses 
and wrongs, nor to forbid suits against officers in their officiai capacity, ei- 
ther to arrest or direct their officiai action by in j unction or mandamus, where 
such suits are anthorized by law, and the act to be done or omitted is purely 
ministerial, in the performance or omission of which the plainliiï bas a légal 
interest. * * * Nor need it be apprehended that the construction of the 
llth araendment, applied in this case, will in any wise embarrass or obstruct 
the exécution of the laws of the United States in cases where officers of a state 
are guilty of acting in violation of them under color of its authority. The 
government of the United States, in the enforceraent of its laws, deals with 
ail persons within its territorial jurisdiction, as individuals owing obédience 
toits authority. Tlie penalties of disobedience may be visited upon them, 
without regard to the character in which they assume to act, or the nature of 
the exemption they may plead in justilication. Kothing can be interposed 
between the individual and the obligation he owes to the constitution and 
laiys of the United States which can shield or défend him from their just au- 
thority; and the extent and limits of that authority the government of the 
United States, by means of its judicial power, interprets and applies for it- 
self. If, therefore, an individual acting under the assumed authority of a 
state, as one of its officers, and under color of its laws, cornes into conflict 
with the superior authority of a valid law of the United States, he is stripped 
of bis représentative character, and subjected in bis person to the cbnse- 
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quences of his individual conduct. The stateJias no power to impart to him 
àny immunity from responsibility to the suprême authority o£ the United 
States." 

The separate opinion of Mr. Justice Pield shows quite clearly the 
true line of demarkation: 

"Thereare many cases — indeed, they are of fréquent occurrence— wliere 
offlcers of the state, acting under législation in conflict with the constitution 
and laws of the United States, may be restrained by the fédéral courts, as 
where thosë offlcers atteinpt, by virtup. of s.ueh législation, to take private 
property for public use without offering compensation, or in other ways to 
depiive one of the use and enjoyment of bis property. I do not understand 
that the opinion of the court is against this doctrine; but, on the contrary, 
that it is recognized and approved. There is a wide différence between re- 
straining offlcers Of the state from interfering in such cases with the prpperty 
of the citizen; and restraining them from prosecuting a suit in the name of 
the state, ih her pwn courts, to coliect an alleged claim." 

See, also,^asrood v. Southern, 117 U. S. 70, 6 Sup. Ct. Rep. 608. 
The court waintained that the ratio deddmdi of the Ayers Case was con- 
Bistent, when the facts of each are understood, with what was uttered in 
Davis V. Gray, 16 Wall. 203. 

"Making a state offlcer a party does not make the state a party, although 
her law may hâve prompted his action, and the state may stand behind as the 
real party in interêst." 

The state of Kansas is not a party to this record, nor can the injunC' 
tion, if granted, afifect or bind the state as such. The order of restraint 
would operate upôn the respondent, Welch, in p&rsonam, to stay him 
from taking any further action looking to the eniployment of the in- 
strumentalities of the state to enforce against the complainant a dormant 
interlocutory decree of the state court, which he is not required to in- 
voke, because its enforcement would be violative of the constitutional 
rights of the petitioner. No obligation in law or morals rests upon the 
respondent to do that which would be violative of the suprême law of 
the land; and no right or interêst of the state can be invaded or im- 
paired by restraining the respondent from an act which, if done, would 
at once be nullifiéd by this court by discharging the prisoner from any 
arrest under the threatened proceeding. This court having already dis- 
charged the petitioner from the arrest under the criminal proceeding 
put of which the temporary injunction granted by the state grew, as an 
ancillary proceeding, on the same essential facts, a like discharge would 
inevitably foUow under any proceeding for contempt. For any action 
taken by respondent after the adjudication in the haheas corpus case, 
looking to the further prosecution and punishment of the accused on 
the same character of facts, would be a trespass upon the petitioner's 
constitutional liberty, inviting an action for malicious prosecution, in 
which the respondent could take no shelter behind the state, and for 
which the state would in no wise be answerable, The section of the 
Eansas stâtute (section 13, c. 35, Comp. Laws 1885) under which the 
respondent instifuted the injunction proceeding simply provides that 
"the. attorney geiieral, county attorney, or any citizen of the county ■ 
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where such nuisance exists, or is kept, or is maintaîned, may maintain 
an action in the name of the state to abate and perpetually enjoiu the 
same. The injunction shall be granted at the commencement of the 
action, and no bond shall be required. Any person violating the terms 
of any injunction granted in such proceedings shaU be punished as for 
contempt by a fine of not less than one hundred nor more than five 
hundred dollars, or by imprisonment in the county jail not less than 

30 days nor more than six months, or by both such fine and impris- 
onment, in the discrétion of the court." This proceeding is not man- 
datory on the county attorney. He may or may not invoke it. Any 
citizen, as well as he, may put it in motion at his option. Being ad- 
vised, as he is, by the décision of the suprême court of the United 
States in the lowa case, as also by the décision of the United States 
circuit judge, that the proceeding against the petitioner is in the face 
of the suprême law of the land, he can be under no possible obligation 
of officiai duty or good citizenship to make further atteinpt to enforce 
the dormant order of injunction; and his threatened purpose to do sd, 
in this view, is a seeming défiance of law, and a menace to the liberty 
of the petitioner, and of his right to pUrSue a lawful business. In 
such conjecture, it seems to me, it would be unjust to the state that it 
could be deemed a party to be restrained from such wanton and un- 
authorized prosecution. 

2. It is hext objected that this action is interdicted by section 720, 
Rev. St. U. S., which déclares that the writ of injunction shall not be 
granted by any United States court to stay proceedings in any state court 
except where authorized in cases of bankruptcy. Tliis statute is quite 
comprehensive. It extends to ail proceedings first instituted in the state 
courts, and protects both the court, as such, and the parties to the pend- 
ing action in the state court. Peck v. Jenness, 7 How. 625; Haines v. 
earpmter, 91 U. S. 254; Dial v. Reynolds, 96 U. S. 340; Wagner v. Drake, 

31 Fed. Rep. 849. It must be kept in mind, in this discussion, that 
neither the court nor the parties are hère sought to be enjoined. It must 
also be kept in mind what the threatened aets are about to be coramitted 
by respondent which are sought to be restrained. The complaint is that 
while petitioner is in the peaceable pursuit of a commerce reeognized by 
the constitution of the United States, recently affirmed by the highest 
tribunal of the nation, the respondent, under color of his office as countjr 
attorney, in disregard of thé said right of the petitioner, and of the 
récent décision of this court through its circuit judge, {ante, 545,) 
instigated by a purpose to harass the petitioner by repeated vexations 
prosecutions, to the injury of his business and the interférence with his 
Personal liberty, threatens to proceed with and prosecate further said 
injunction, thereby compelling him to incur expense and trouble in dé- 
fending the same. None of the imputed acts threatened by respondent 
is he required by any valid law to do. As already stated, the state 
statute under which he obtained the writ of injunction isbut permissive 
to biim. He is not required to appeal to it. No proceeding threatened 
bas beeti instituted. No proceeding of the court is asked to be restrained; 
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, only the unwarranted, voluntary,- pernicious interférence of the respond- 
, ent, The information lodged by him with the district court is in the 
ordinary form under. the state, law as against any retail liquor dealer 
violating the local prohibitory la'sy of the state. There is nothing on the 
face of the information toadvise the state court that the accused vvas act- 
ing as the agent of a non-resident importer, or that the liquor was shipped 
by the manufacturer from another state, and was being sold by the agent 
in the original package. On the face of the complaint, therefore, the 
injunction order was properly issued by the state court, if the statute 
authorizing it be in this particular constitutional. The whole wrong, 
thereforç, done the petitioner was instigated and brought about by the 
respondent. And whiie it is riot to be imputed that the state court, aft- 
er the,discbarge of the petitioner by this court under the writ oî habeas 
corpus, would proceed further in such injunction, if advised of the facts 
as jthey appear on the face of the bili of complaint herein, yet the danger 
to which the petitioner is exposed is that, before any hearing can be ac- 
çorded: him on the merits, the respondent threatens arid may on the 
facts stated in his said information, and the iiyanction obtained therein, 
cause, hisarrest, fine, and imprisonment, and inju^y of his property in- 
terest, because the court in the contenapt prpceeding , might only look 
to thexfact as to whether or not its order had been disobeyed without 
more. 

: It is but jugt, in thia cpnnectiop, to respondent, to state that he has, 
in addilioa to bis demurrer to the biU, filed bis afïidavit in which he 
disclaims any purposeto oppress or injure the petitioner, and protests that 
be is actuated solely by a sensé of ofiBcial duty, and in no spirit of ré- 
bellion against the décisions of the fédéral courts. , But it is difBcult to 
read his aflidayit as a whole, and observe its repeated asseverations that 
he proposes to proceed only according to law, without receiving the im- 
pression that his position is equivocal and disingenuous. He does not 
state what law he proposes to pursue, whether the law as construed iby 
the suprême court of the United States and this court, through his 
honor, Judge Caldwell, or the law of the state ofKansas,nnder which 
he holds his ofSce, and acts; and the course of argument pursued at 
this hearing indica.tes that he does not yield a willing obédience to the 
law, in 80 far as it is in conflict with that under which he holds his 
office. Unquestionably, if he daims and can show that the petitioner 
is npt the agent of a foreign importer, or is not seUing in the original 
packages in which the béer was shipped, or that he is making his house 
of business a mère tippling concem for the rendezvous of disorderly peo- 
ple, bringing it within the police power of the state to déclare it a 
.nuisance, he basa perfect right to proceed in the state court, and this 
court should not, and would i^ot, interfère. But on this preliminary 
heariijg, accepting the demurrer as cpnfessing the facts alleged in the 
. bill, we are confronted with this anomalous state of atFairs: The suprême 
court ofthe United States has decided that under the constitution of the 
United States the non-resident manufaiCturer or merchant has a right to 
import béer and liquors into the state of Kansas, and to sell them as thus 
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packed in saîd state, any law or régulation of the state to the contrary 
notwithstanding. This is no new doctrine to me. The suprême court 
of the state of Missouri, 32 years ago, in State v. ShapMgh, 27 Mo. 344, 
and in State y. North, Id. 464, applied this . doctrine in ail its force to 
the case of the importation of boots and shoes frora Boston to Missouri, 
which the state law, by unfriendly législation, sought to exclude; and 
as shown in that opinion, as also by that of the suprême court of the 
United States, it has been the law of the land, as declared in Brown v. Stode;- 
12 Wheat. 419, for 60 years past. As applied to the constitutional 
aspect of the question, there can be no différence between shoes and béer. 
For thus exercising this constitutional right. the respondent caused 
petitioner's arrest under the conflicting state law of Kansas, and had him 
imprisoned. The prisoner appealed to this court for his discharge, by 
the writ of habeas corpus, and on a fuU, free hearing the court of compé- 
tent jurisdiction discharged him, and he resumed business as thereto- 
fore. Ante, 545. Then, uuder the injunction granted cotemporaneously 
with the said warrant, and in aid of it, the respondent proposes to con- 
tinue to pursue the accused as for a contempt for doing that which the 
order of discharge, in its légal conséquence, authorized him to do. 

Impotent indeed must be Ùie government whose judicial branch ia 
without the power to challenge such répétitions infractions of the citi- 
zen's Personal liberty and constitutional right to pursue a lawful avo- 
cation. If arrested for such contempt, this court would in duty feel 
bound. to discharge him on habeas corpus proceeding on the admitted 
facts. But the respondent could agaîn bave him arrested under the 
same injunction as often as he might be so discharged, and résume the 
prosecution of his business. If a case could ever arise to call into ac- 
tion the powers of a court of chancery to prevent the multiplicity of 
suits, and the harassment and persécution of the citizen, this certainly 
présents the strongest appeal to such protective power. 

Under the àct of congress of 1867 authorizing the citizen, when re- 
strained of his liberty contrary to the constitution, to appeal to this court 
for a writ of habeae corpiw, the party so holding him is allowed three daya 
in which to make his return. And, as expérience shows, in ail the writa 
of habeas corpus which bave recently be applied for in this court the re- 
pondent has claimed his three days in which to make return for the 
sheriff; so that the applicant, guilty or innocent, is kept in jail during 
this period before he can bave a hearing and secure his liberty. So that, 
if he is to be remîtted to that remedy which is the most expéditions 
known to the law side of the court, it is most inadéquate. The four- 
teenth amendment to the fédéral constitution recognizes the fact, and 
déclares that ail persons boni or naturalized in the United States are 
citizens of the United States, ae well as of the state wherein they réside. 
Having thus proclaimed their citizenship, the government recognizes its 
obligation to extend protection where it expects allegiance. So the first 
section of the amendment déclares: 

"No state shall make or enforce any law which shall abridge the privilèges 
or immunities of citizens of tlie United States; nur shall any state deprive àny 
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person of life, liberty, or property without due process of law, nor deny toany 
person Within its jurisdiction the equal protection of the law." 

This is a direct restraint on the powers of the state, and, of consé- 
quence, on its ofBcers and ministerial agents, through whom it might 
attempt any of the forbidden deprivations. In re Ah Lee, 5 Fed. Rep. 
902. Mr. Justice Field, in the Rnilroad fax Cases, 13 Fed. Rep. 722, 
shows that, while the amendaient in question had its origin in the 
purpose to secure to the newly-made citizens the full enjoyment of 
their freedom and rights, yet "the generality of the language used ex- 
tends the protection of its provisions to persons of every race and con- 
dition against discrimina ting and hostile state action ôf any kind. Its 
efïect in preserving free institutions, and preventing harsh and oppressive 
state législation, can hardly be overstated. * * * Its authors, see- 
ing; ;how possible it was for the state to oppress without relief from the 
fédéral government, placed in the constitution an interdict upon their 
açtioBj ;which makes lasting oppression of any kind by them under the 
form' of law impossible." Then, discussing the causes which led up to 
theîeoactment of the thirteenth, fourteenth, and fifteenth amendments, 
and the seope of their opération, he says: 

*' Had the population of the United States eontinued as sparse as wheii the 
constitution was formed, aud the means of more ràpid intercourse between 
the.stat^s liadi not been invented, it is possible that further amendments 
vyould notjiave been demanded. But the immense development of the re- 
soiirçes of the country, the great increase of population, the constant inter- 
coïirse between the states by steam, rail way, and telegraph, changed the 
business and commercial relations of the states to each other, and led the 
peoplB'of one section to seek a doser union, and to désire a greater authority 
to beexereised by the central government, while the peculiar institutions of 
tjie other section, and the différent industries they developed, led îts people 
to désire to lirait, rather than strengthen, the central authority. Différences 
oi opinion in matters of internai pollcy, and the estrangeraent engendered 
by controversies growing out of the existence of slavery in some of the states, 
nltiraately culminated in civil war. Men then saw that danger was to be 
apprehended in a direction opposite to that which led to the original amend- 
ments. Kestraints upon the power and action of the states were therefore 
suggested; and to impose them, and abolish slavery, — the great cause of the 
civil conflict, — tlie new amendments * * * were adopted." 

In the case of Life-StocL etc., Ass^n y. Crescent Oity, etc., Co., 1 Abb. 
(U, Si) 388, Mr. Justice Beadley expressed the same view. He said: 

"It Is possible that those who framed the article were not themselves aware 
of the fàr-reaching character of its terms. They may hâve had in mittd but 
one partlcular phase of social and political wrong which they desiied to re- 
di'ess. Yet, If the amendment as framed and expressed does in fact bear a 
broader meaning, and does extend its protecting shield over those who were 
never tbouglit of when it was couceived and. put in form, and does reach social 
evils which were riever before prohibited by constitutional enactment, it is to 
be presumed that the American people, in giving it their imprimatur, un- 
derstood' vtlikt they were doing, and meant to decree what in fact bas been 
decreed." 

' Further on hç observes: 
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"The législature has an undoubted right to make ail police régulations 
which they may deem necessary (not inconsistent witii çonstitutional restric- 
tions) for the préservation of the public liealth, good order, morals, and inteU 
ligence; but they cannot, under the pretense of a police régulation, interfère 
with the fundamental privilèges and immunities of American citizens. The 
question has its limits in both directions ; and whilst we are to be specially 
caref ul not to do anything that may trench upon the vast and almost limitless 
fleld of législation, where the will of the peopie is supposed to be niost freely 
and powerfully expressed, it is nevertheless our duty, with a flrm and un- 
flincbing hand, to preventtlie Invasion of any clear and undoubted individual 
rights of the citizen which are secured to him by the constitution." 

It is true that in SJaughter-House Cases, 16 Wall. 36, by a divided 
court, it was held that the provisions of the fourteenth amendaient did 
not appjy to the facts of that case, on the ground that the privilèges and 
immunities secured thereby pertained tô such as were the peculiar, in- 
hérent lights'of citizens of the United States, as contradistinguished from 
thosè of the citizen of the state; and that, as thé act of the state législa- 
ture came within the police power of the state, it was not in contraven- 
tion of the fédéral constitution. But thé learned judge concèdes (page 
72 of the opinion) that, while the newly-enfranchised negroes were up- 
permost in the minds of congress in framing the amendments, yet this 
language is so comprehensive as to extend its limitation to other rights, 
assailed by the states, though the party interested may not be of Afri- 
can desoent. Mr. Justice Swayne, in his separate opinion, makes this 
pungéntindisputable déclaration: 

"Life, liberty, and prôpertyare forbidden tobetaken «without daeprocess 
of law.'ând «equal protection ôf the laws' is guarantied to ail. Life is 
the gift of God, and the right to préserve it is the n^ost sacred of the rights of 
man. Liberty is freedom from ail restraints but such asare justly imposed 
by law. Beyond that line lies the domain pf usurpation and tyranny . Prop- 
erty is everytliing which has an exchangeable value, and the right of property 
indudes the power to dispose of it according to the will of the owner." 

In the Live-Stoch, etc., Âss'n Case, swpra, Mr. Justice Bbadley had atfirst 
reached the conclusion that the civil rights biU aait thenexisted did not 
apply to the case in hand, and that, inasmuch as congress had not then 
legislated to carry into effeot the provisions of the fourteenth amendmeut, 
he felt constrained to apply the provisions of said section 720, Rev. St. , to 
the case, and refuse the injunction, in so far as it sought to restrain the 
state officers from proceeding in the case then pending in the state court. 
After a night's rest and délibération, he delivered a supplemental Opinion, 
in which he said: 

"While we still hold that the act is not intended to enlarge the privik'ges 
and immunities of white citizens, it must be construed as furnishing ad- 
ditional guaranties and remédies to secure their enjoyment; and this isprob-r 
ably the reason why congress has neglected to pass an additional law for carT 
rying the l4th amendmeut into eflect, the civil rights bill being regàrded as 
having alreadysuppliéd the necessary provisions for that purpose."'. ^ 

This opinion was delivered at the April term, 187Q, of the Louisiaajv 
district gount. And this brings us ta a most sjgnifîeant matter.n After; 
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this dis^^Ôfeioû, on the 20th day of April^ 1871, colïgress passed an act 
éûtiÛed *':Aih"abi! tô ènfdi;éè the provisions of the fouftèenth amendment 
tp, tto jQonsfîtuJaÔn of thç tJnitëd States, ^pd for otlier purposes.'' 17 St. 
UrS. 13.' The first section of ibis act is as follows: :: 

"f bat aiiy perspn who, under côlor of aïiy law, statute, ordinance, régula- 
tion, ciistomi. tir usage of anystate, shall subject, or cause to be sùbjected, 
any person withih the jurisdiction of the United States to the deprivation of 
any rîghts.'privileges, or iûimunitiès seciired by the constitution pf the United 
States, shall, any SUch law, statute, ordinance, regulatioii, custom, or usage 
of the State to the contrary nbtwithstànding, be liable to the party injured in 
any action at law, suit in equity, or other proper proceeding for redress; such 
proceedihg to be prosecùted in the several district or circuit courts of the 
United States; with and subject to the sàme rights of appeal, review upon er- 
ror, and othêt remédies provided in like cases in such cburt» under the pro- 
visionsof theactof the ninth of April, eighteen hundred and sixty-six, en- 
titled; 'An act to protect ail persona in the United States in their civil rights, 
and to furnish the means of their vindication,' and other remédiai laws of the 
United States w{iich are in their nature applicable in such cases." 

Thia is as comprehensive as it is explicit. It applies tO any person, 
no matter who, officer or layman, who, under color of any law, statute, 
etc., of any State, shall subject, or cause to be subjpcted, any person 
within the whole juris<^Jiction of the fédéral goverument to the deprivation 
of any right, privilège, or immunity secured by the constitution, and dé- 
clares thathe shall, notwithstanding any law, statute, régulation, etc., of 
the State, be liable to the party aggrieved in any action at law, suit in eq- 
uity, or such proper proceeding for redress. And it throws wide open the 
doors of thefederalcourtsasthealtarof justicefor hisrefuge. Thiissection 
is carried forwàrd into the Revised Statutes by section 1979. Gan it be 
doubted that, if this statute had been before Mr. Justice Bradley in the 
lÀve-Stock, ete.fÂêa'n Cfcfsè, he woùld hâve hesitated to applyit, and grant 
the injunctiqn? It is Irué, the act does not unconditionally repeal said 
section 720j but the seventh section déclares "that nothing herein con- 
tained shall be construed tb supersçde or repeal any former act or law, 
except 80 far as the same raay be répugnant theréto." So, while section 
720 remaina operative and applicable in other matters and respects as 
heretofore, yet, if it be répugnant f o any of the provisions of the later 
aetof April 20, 1871, so as to prevent the redress and the remédies de- 
sighed by it tô the party Whose constitutional rights and privilèges are 
obstructed by any adverse state action j it is in so far superseded and in- 
applicable. ' v 

Suppose the state of Missouri should enact a law prohibiting any col- 
ored citizen from exercising the right of suffrage, and provide for his ar- 
rëstand criminal prosecution for voting, with the auxiliary proceeding that 
the prOper cbunty attorney might alisfx àpply for an injunction, and per- 
pëtually énjoiri hiniirbin exercising' hiBteonStitutionail privilège; that, 
undéf sùcH làWj he shouitl be àrrestéd'and enjoinedj and, after he had 
been discharged ftom arrest by the writ of Tiabeas cornus, the said officers 
should threatèh to proceed agaînst him as fbr cohtèmpt, under such in- 
junction; for- renewing the effort. Would it bè questioned that the 
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United States court could entert^in a bill in ©(juity utder th'e âet of 18.71 
to restrain such ofïicer, especially so uiidet circumstances indicating a 
settled purpose on the part of ei^çh ofRcer to harass land oppr.eas the 
voter, and possibly to drive himfrom the state? The constitution and 
the ]aw recogilizes no distinction as to color or equality of rigbt. The 
right to liberty and pyoperty, and the equftl ; protection of the, laws in 
the pursuit of a lawful avpcation, are alike sheltered under the broad 
«grà of the constitution,, and cbngress bas plàcçd at the cpmmand ;0f the 
citizen every weapon jh the whole armoryof justice for the protection of 
such constitutional rights. The équitable remedy of irijunction for the 
, protection of rights ànd property, and the prévention 'ôf wrohgs, is af- 
firmative, as well as négative; Pdmeroy, in his work on Equi^ Juris- 
prudence, (volume 3, §1338,) déclares thàt: 

''Whetever a right «xists or is created by cpntract, by the owriership of 
property, orotherwise, cognizable by laW, a violation of tbat right will be pro- 
ihibited. un^ess tbere areôther eonsidetations'Of policy or éstpediency which 
forbid. the reaort to this prohibitive remedy. The restrainlftfe po wer of eqûity 
ext'ends, therefore, through the whole range of rights and duties which are 
recognized by the law, and would be applied to eyery case of intended viola- 
tion, were it not fôr certain reasonàofexpedieiïcy and policy which coiitrol 
and limitits exercise," 

The equîty jurisprudence toprevent the commission ofwrong isonly 
limited to the instance where a tort may nçt be adequately oompen- 
sated in damages. It is too palpable to admit of debate, as already 
shownithat the remédies by law, and the usual course of procédure 
théreund0r, would afford no adéquate protection in this case, assuming 
the allégations of the biU to be true. 

It isurged with mùch force bythe leamed counsel for petitionér that 
so much of said section J.3 of the Kansas statute which authorizes a 
temporary, injunction to issue without bond, and without any notice to 
the party.spught tb be restrained, is not due process of law. On the 
contrary, it is insisted by the attorney gênerai that this objection is dis- 
posed of in the case of Mibgler v. Kansas, 128 U. S. 623, 8 Sup. Ct. 
Rep. 27â. The conclusion apparent to my raind to bedrawnfrom 
what Mr. .Justice Haelan said respecting this statute is that he as- 
sumed that under such a proceeding notice would be given, and a full 
heariug had in the matter of declaring such a nuisance. The statute 
itself, it is, true, does not provide for a preliminary notice before the 
temporary injunction is granted; but the court evidentlj^ assumed that 
in such a proceeding, before the property rights of thç défendant should 
be afFected, notice would be given; whereas the bill of complaint hère 
allèges that without any such notice the court granted the preliminary 
injunction, tlje effect of which woidd be to close up the defendant's place 
of business, without bond ofindemnity, until such time as ahearing 
might be had finally upon the meritg. , It is a principle of universal 
law, in the administration of justice, that no step can be takeû by a 
court; aÇeçting the life, liberty, or property of the citizen without first 
giving; him notice thereof. "The law loathes a judgmcnt without a h«ar- 
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ing." Smith v. Tayîor, 11 Ga. 22. Fortesctje, J., în Rexv. Ohancd- 
îor, etc., 1 Strange, 657, said: 

"Thélaws of God and man both give the party an opportunity to makehis 
défense, iif he bas any. * * * Even Gbd himself did not pass sentence 
upon Adam before be was called upon to make bis défense." 

Mr. Justice Field, in ihe RaHroad Tax Cases, 13 Fed. Rep, 751, says: 

"It cbiflicts witb the great principle wbich lies at the fpundation of ail just 
governoiènt that no one shall bedeprived oï hîs life, bis liberty, or bis prop- 
erty witbout an opportunity of being heard against the proceeding. The 
principle is as old as Magna CAdrfa, and is embodied in ail the state consti- 
tutions, and in the fourteenth atnendtnent of the fédéral constitution. The 
provision in tbis ameodment is io the fprm of an interdict upon the states,— 
•nor shall àny state deprive any person of life, liberty, or property without 
due process of law.' * * * It must give to theparty to be affected an op- 
portunity of beingheardrespectingthe justiceof tbejudgmentsougbt. Witb- 
out thpse conditions entering into the proceeding, it would be anything but 
da;e p]x)cess. Ifittouched life or liberty, it would be wanton punishmént, 
or, rather, wauton cruelty. If it touched property, it Would be ârbitrary ex- 
actioBv" 

it ddes seeolto nie thàt it ig po answeir to the want of ûotice in this 
case ihàt an opportunity will bé given the petitionçr at the final hearing 
as to whether the injunction shall be made perpétuai; for in the prelim- 
inary proceieding, without "n'oittcè', and without an opportunity, by affi- 
davit^or otherwise, to 'èntér bjs^rotest, and to bring to the attention of 
the dourt tangible, palpable fàcts; or the opportunity to be heard by coun- 
sel, ^n order of restràiht is laid ùpon the party accus64 of levying a nui- 
sance, ànd his place of businésa éummarily closed vp, and his business 
for the time niay be interrupted, and seriously, if nôt irreparably, in- 
ju:ifed;i But I will not press this matter beyond thèse suggestions. 

A moêt earhest appéal is made by respondent to this court to leave 
unnflolested thé officers of the state in this controversy to proceed through 
the custoinary channelis of the state courts, leaviûg the petitioner his 
remedy, after final décision in the court of last resort in the state, of 
appealing to the United States suprême court. We sènsibly recognize 
the importance of the riile of eoniity invoked, as essential to the préserva- 
tion Of thè hamiony and peaceful opération between the courts of the 
two" jntisdictions; but I feél sure that in the coming time of dispassion- 
até considération and calmer refiection, when the feverish excitement of 
popular local sentiment shall give way to reason and a broader national 
spirit, thé intelligence and patriotism of counsel will pronounce judg- 
ment foï his constituents acquitting the fédéral judiciary in this contro- 
versy 6f thé imputation of unduly interfering, when they are executing 
the high behésts of the fédéral constitution. Is it not, rather, the re- 
spondent and his abéttors who should recognize this rule of comity? 
The siJpTemé court of thé United Stafcés has declared feo much of the law 
of Kaûsasas prohibits? the importation of liquors, etc., into the state, 
and their sale therein in the original package, as uncoïiatitutional. The 
United States circuit judgè, in obédience to his èath of office, has re- 
affirmed and applièd that décision to thèse prosecutions. Until congresa 
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shall interpose, and confer upon the state the right to regulate thîs mat- 
ter, loyalty to the suprême law of the land, and the obligation of good 
citizenship, demand that the state and ite ministerial ofBcers should for- 
bear to provoke the occasion for the fédéral judiciary to assert their juris- 
diction to see that the fédéral constitution is recognized and obeyed. 
The most august thing in government is law, and the highest duty of 
citizenship is obédience to and respect for the law. My opinion is that 
sufficient appears to entitle the petitioner to the temporary writ of in- 
junction. 

FosTER, J., côncura. 
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{Circuit Court, D. Kansas. July 18, 1890.) 

iNTOXiOATriio ' LnjuoKs— 8ài,b8 in Obioinal Packaobb— Cbiminai, Proseoution— In- 

JUNCÎriON. ' 

Though a court of equity has no Jurisdiction to çnjoin pnrely criminal proceed- 
ingsj injunctlon wiU lie against proceedings by a prosecuting attorney to prevent 
tbe Etgênts of a non-resident importer from selling. intoxicating li^uors in tne orig- 
inal packages in whioh they were imported, under a state law whlçti, in so far as it 
prohibits snch sales, Is in violation of the Interstate commerce clause of the fédéral 
constitution, since such proceedings are an interférence with complainant's prop- 
erty rights ^nder the constitution, for whioh, as proylded by Rev. St. U- 9> S X979, an 
action at law or suit in eguity may be maintaineid. 

In Equity. Bill for injunction. 

The complainant is a corporation of the state of Missouri. The re- 
spondents are résidents of the state of Kansas. The respondent Welch 
is the acting county attorney of Shawnee county, in Kansas, and the re- 
spondent Wilkerson is the acting sheriff of said county. 

The bill allèges that complainant is engaged in the business of a whole- 
sale and retail liquor dealer at the City of Kansas, in Missouri; that it 
owns and has in possession a large amountof whiskies, wines, and béer, 
and other articles of merchandise, in said last-named city, and sells the 
same to varions customers in other states as merchantable coramodities; 
that on or about the month of May, 1890, it established an agency at 
the city of Topeka, in Kansas, for the sale of such articles, and engaged 
and employed as agents, at said place, Cari Jockneck and J. R. Deisher, 
to receive and sell for it at said point such merchandise as it might ship 
to them for said purpose; that said agents were and are also citizens rési- 
dent of the state of Missouri; that in establishing sUch agency the com- 
plainant invested a large sum of money at said city of Topeka, and 
shipped to said agents large quantities of such liquors, wines, béer, etc., 
amounting to several thousand dollars; that said articles were shipped by 
express and otherwise, at great expeuse, securely packed and sealed, in 
packages consisting of several hundred in number, each of which pack- 
ages was securely boxed up, sealed, and numbered, in distinct, separate 
v.42F.no.ll— 36 
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packagea»;ftnd shipppd from Kaiisas City, Mo., thô buaines» poîrit and 
: housp of complainant, consigned to said agentSjtorbereceivedby them, 
and sold for and on , behalf of complainant, in, the original packages in 
which they were so shipped, and nototherwise; andthat èaid goods were 
bejng so sold by said agents in the original packages^sand not otherwise, 
^s they had a rjght to do under , the constitution &l the United States. 

The bill;,tben: charges that said respondents, after the said shipmerit of 
said gpods, an^ the beginning of said agents tOiSomake sales of the 
same, conspired and confederated together to unlawfuUy oppress, im- 
pede, and obstruct the complainant and said agents in conducting said 
business, and to drive them ont of the countya^d stateaforesaid, and 
prevent them from conducting said business therein; and, in pursuance 
of said conspiracy, the respondents, under the garb and color of their 
said offices, were to cause the arrest, imprisonment, and prosecution of 
said agents, and, as often as they might be release(^^frop.i such arrests, 
they would-feàugetîieir reàrrëst iâhd' iJnprisoniAénI} klid by exacting, or 
causing to be exaçted, exorbitant and unreasonable bail, corapel their 
confinement in jàil, and, as often às 'dis<ihargéd thefeïrom by the writ of 
habeosco^vs, tp pTeier in diSe^-ent, form apparentlypewjbut, in effect, 
the same, charges against theni, for so conducting said business seem- 
îngly iû viol^lipii';dfthe stateja^, although said respondents weil knew 
theirsaid business was la wful under the laws and constitution of the 
Uiiil^èd Stàiës.' Th^t, aCcordingly said Welch'cçiùsjed certain criminal 
proeeediûgs to be instituted against theni in the district court of said 
ShàWnee county', uhder whîchthey wçre arrestecl" liy said Wilkerson', and 
a bail-bond of $3,000 demanded and required of them, which bond was 
whoUy unwarranted by the character of the alleged offense, oppressive, 
and qnconstitutional. That at the game time, and as; a part of said con- 
spiracy and criminal proceeding, they caused to be filed and instituted 
agMJ^st said agents an injunction suit to preyent ithem from selling said 
articles as they had a right to do under the constitution of the United 
States. That said order of injunction tras served on said agents at the 
sa:me time they were so placed under arrest in said criminal proceedings, 
which said order was issued without any previous notice to sàid agents, 
or opportunity to be heard thereon. Thereupon, said agents applied to 
the United States circuit court for their discharge from said arrest under 
the writ of Aateas corpM; and, after fuU hearing and investigation of the 
law and facts, said United States court did discharge them under such 
writs. Ante, 5A5. That said officers, under the garb and color of their 
said offices, propose and threaten to continue to so hàrass and vex said 
agents with like trumped-up charges and proaecutions for continuing to 
so sell such gpods in the original packages in which they were imported 
as aforesaid. The object of said prosecutions and persécutions is to pre- 
vent said agentg and complainant from pursuing said lawful business in 
said county, and to break up its trade, and destfoy its property. That 
said charges and; prosecutions are to bemade befpre the said district court 
ofShawnee county, on the ground and under the pretèxt that said acts 
of said agents are in violation of what is known as the "Prohibitory 
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Liquor Law of the State of Kansas," and is in fact designed to prevent 
thé importation of such goods into the state from other states, and their 
sale in the original packages in which they are shipped. 

The prayer of the bill is for a provisional injunction temporarily re- 
straining and prohibiting respondents, their deputies, assistants, etc., 
from instituting or prosecutîng civil or criminal actions against said 
agents, and preventing theitn from receiving and selling such gbods so 
shipped to them in the original packages to such persons as may apply 
for the same, and from molesting them in their said business so con- 
ducted, and for a perpétuai injunction, if, upon a full hearing, the facts 
shall so appear as alleged, and for ail proper relief. 

At the preliminary hearing of thîs application the respondents ap- 
peared, and demurred generaïly to the bill, The cause was heard by 
Judge Philips, of the western district of Missouri, under order of the 
circuit judge, in conjunction with Judge Fostee. 

E. Hagan, for complainant. 

L. B. KeUogg, Atty. Gen., for défendants. 

Philips, J. , (afier àtatîng the facts as above.) The objection made to this 
proceeding, that it is practically a suit against the state, has been con- 
sidered by us in the case of Tuchman v. Wdch, ante, 548, in the opinion 
just filed. See, also, Hagood y. Sovthèm., 117 U. S. 70, 6 Sup. Ct. Rep. 
608. The remaining question, not disposed of in that discussion, is 
whether or not this suit is obnoxious to the objection that a court of 
eqnity never extends its jurisdiction to the enjoining of criminal pro- 
ceedings. This is, unquestionably, a well-settled gênerai ruJe of equity 
jurisprudence. Railway Co.v. Kansas OUy, 29 Mo. App, 89, and loc. cit. 
This question underwent eJctended discussion in Re Sawyer, 124 U. S. 
200, 8 Sup. Ct. Rep. 482. Mr. Justice Gray, who delivered the major- 
ity opinion, said, inter alia: 

"The ofiSee and juiisdictiqn of a court of equity, unless enlarged by express 
statute, arn limited to the protection of riglitsof pioperty. It lias no juris- 
diction over the prosecution, the punishment, or the pardon of crimes or mis- 
demeanors. * * * To assume such a jurisdiction, or to soistain a bill In 
equity to restrain or relieve against pruceedings for the punishraent of offenses, 
* * * is to iuvade the domain of the courts of common law. " 

Without stopping hère to consider whether this gênerai rule is limited 
to criminal proceedings already begun in the court of criminal jurisdic^ 
tion, it is sjafficient to the matter in hand to say, as indicated in the 
quotation above made, that the rule has its exceptions. One of thèse is 
where a threatened criminal proceeding is hostile, vexations, and uiiwar- 
ranted, and involves the wanton destruction of or injury to property in- 
terests of the accused; and especially so under circumstances where, if 
permitted to proceed, the party injured would hâve no adéquate remedy 
at laflf for restitution. Mr. Justice Gray recognizes this. He quotes 
ftomSheridanv. Culvin,7Sia.2Z7: 

"It is elementary law that the subject-matter of the jurisdiction of a court 
of chancery is civil property. ïhe court is conversant only with questions of 



564 FEDERAL EEPOETEKjVoL 42. 

property, and the maintenance of civil rights. Injury to propert^ <vhether 
actuftl or prospective, is the foundation on which the jurisdiction resis. The 
eourt bas no jurisdiction inmatters merely criminal or merely immoral, which 
do not aflect aiiy right to property." 

Again he says; 

"No question of property is snggested in the allégation of matters of fact 
in the bill, or would be involved in any decree that the court could make 
thereon." 

Se Mr. Justice Field, in his concurring opinion, said: 
: ; "In many cases, proceedings criminal in tlieir character, taken by îndivid- 
uals or organized bodies of men, tending, if carried out, to despoil one of his 
prpperty or other rights, may be enjolned by a court of equity." 

i In the case of Emperor ofAwtria v. Day, 3 De Gex, F. & J. 217, Lord 
Justice TuENER observed: 

"I agrée that the jurisdiction of this court in a case df thiS nature rests 
upon injury to property, actual or prospective, and that this court has no ju- 
risdiction to prevent the commission otactsmerely criminal or merely illégal, 
and which do not affect any right of property; but I tliink there are hère 
rights of property quite sufflcient to found jurisdiction in this court. I do 
not agrée to the proposition that there is no remedy in this court if there be 
no remedy at law, and still less do I agrée to the proposition that this court ia 
bound to sénd a matter of this description to be tried at law. The highest 
authority upon the jurisdiction of this court, in enumeratjng the cases to 
which the jurisdiction extends, mentions cases of this class, where the prin- 
ciples of law by which the ordinary courts are guided give no right, but, upon 
the principles of universaljustice, the judicialpower is necessàry to prévent 
a wrohg, and the positive law is silent." 

In Spinning Co. v. Rûey, L, R. 6 Eq. 558, the vice-chancellor said: 
"The jurisdiction of this court is to protect property; and it will interfère 
by injunction tostay any proceedings, whether connected with crime or not, 
which gb to the immédiate, or tend to the ultimate, destruction of property, or 
to make it less valuable for use or occupation." 

In Lottery Co. v. Mtzpatrick, 3 Woods, 222, tïie court was called 
upon, in the exercise of its equity jurisdiction, to meet and counteract 
the attempt of the state, through unfriendly and hostile législation, to 
drive the obnoxibus concern and its business from the state, through 
pénal enactments and criminal prosecutions. ïhe court says: 

"Nor is there anything in the fact that the défendant is an offlcer, and sup- 
poses he is performing an officiai duty, which would constitute a reason for 
withhplding the exercise of this jurisdiction. The jurisdiction is conservatory, 
and is eimployed where a wrong is attempted under color of law, and wil/h an 
appearance of right, to inûlH permanent and incurable mischief. ïlie reme-' 
dies of law are not generally adéquate to défend persons from violence and 
lawlessness. The unoffending citizen is eiititled to be proteoted by the state 
through its punitive laws. But when the stiite itself elTS, and its législature 
visits bya lawconstantly recurringpenaities upon ail the ofticers and agents 
of a corporation, it gi ves rise to a question of the rightf ulness of the law, vie wed. 
in its opération Upon franchises,— upon property; for, since a corporation ia 
an artificial being, and can only acl throUgh its représentatives, any law \vhich 
fprbida, H^qder pénal sanction, every conceivable corporate act of offleers and 
agents, ;must asaail the value and existence of its privilèges, and,.if the law 
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be unauthorized, its .opération may be restrained, and property which is by 
the constitution exempted from this power may be protected by the proper 
process of the courts." 

Again he says : 

"The officers of every state of the United States, whether executive or ju- 
dicial, owe to the constitution of the United States a fealty and homage and 
obédience suipassing that which they owe to their constituenis of the state. 
The people of the United States, composed of ail the peoples of the separate 
states, hâve adopted the constitution, and hâve ordained that the ternis of 
that instrument, and the laws and treaties made pursiiant to it, shall hâve 
obédience, anything in the constitution and laws of any state to the contrary 
notwithstanding." Clting Gibbons V. Ogden, 9 Wheat. 1; Dodge v. Woolsey, 
I8H0W. 331. 

In the latter case, the circuit court of the United States for the district 
of Ohio haying granted an injunction upon the ofEcers of the state from 
enforcing the state enactments, the suprême court said : 

"The jurisdiction of chancery extends to inquire into and enjoin, as the 
case may reguire to be donc, any proceedings by individuals, in whatever 
character they may profess to act, if the subject of eomplaint is an impjited 
violation of a «orporate fx'anchlse, or a déniai of a right groWing out of it, for 
which there is not an adéquate remedy at law." 

So in Oahom v. Bank, 9 Wheat. 738, the court say: 

"Thecounsel for applellants are too intelligent, and hâve too much self- 
respect, to prétend that a void act can afford any protection to oflficers to ex- 
écute it. The circuit court of the United States has jurisdiction of a bill 
brought by the United States for the purpose of protecting tlie bank in the 
exercise of its franchises which are threatened to be invaded under the uncon- 
rStitutional laws of the state. " 

And in that case the order of restraint went agaihst t.he officers threat- 
«ning the injury to the franchise. 

It is scarcely needful to be observed that the coiirts would not any the 
less extend their protecting arm over the property rights of the individual 
■citizen than over those of a corporation. 

In Live-Stock, etc., Ass'nv. Crescent City, de., Co., 1 Abb. (U. S.) 388- 
406, Mr. Justice Bradley, while, as shown in the opinion in Tachman 
v. Welch, supra, declining to restrain proceedings already instituted in the 
state court, nnder bis conception of the civil rights bill as it then existed, 
•not obviating the applicabiJity of section 720, Rev. St. U. S., proceeded 
to enjoin and restrain the défendants "from commencing or prosecuting 
^ny other suits upon their act of incorporation than such as are now 
pending against the said complainants, or either of them, from doing or 
performing any act expressed in the déclarative clause of this decree, or 
Jrom suing for any fine or penalty imposed in said act, or from doing or 
performing any of the acts aforesaid, and from interfering with them in 
the prosecution of their lawful occupations as live-stock dealers orbutchr 
*rs, or as vendors of animal food or animais," 

The declared objeçt and purpose of the respondenta is to obstruct and 
prevent the right of complainant and its agents to pursue a lawful avoca- ; 
tion aud business. JQ commerce betweçri the. states. In short, in iatent : 
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and in'ëflfetjio destroy fcomplainant's said husinesSj and expel his prop- 
erty, iifliiortëd' into the staté for mercâîitiïe purposes, from the state. 
Certainly, such condition of affairs call into activity the equity powers 
of the court to protect the property rights of the complainant, secured to 
him by the oonstitution of the United States. Such an emergency, we 
thinkj, is: provided for by Section 1979, Rev. St. U. S., which déclares 
that— -'^ ';■ ' '■ " 

"Every pewôn who, under Çôlor of any statute, ordinance. régulation, cus- 
tom, or usa^e of â'ûy state or tèrritory, subjects, or causes to be subjected, any 
citizen ofth^ TÏnifèd Statéà, dr pther person within the jurisdiction thereof, to 
the deprlvàtiori bf any rigïits,;privilegesi or immunities secured by the con- 
stitutibn and' làwâ, sball be liàble to thé pàrty injured in an action at law, 
suit in equity, or other proper proceediiig.for redress." 

Nothing, ojf course, herie said or enjoined, is to beconstrued as extend- 
ing to atly plfosëcution to which the complainant or its agents may be 
lawfully subject for selling stich articles other wise than as importers, in 
the original packages in wbich they may be imported, Within the pro- 
tecting terms pf the fédéral constitution, as interpreted by the suprême 
court of thé tlnit^d States. With this limitation, the temporary writ of 
injunction siiôuld be grauted. 

Fosx£B, J., coucurs. , 



WooiSTÉiN a al. V. Welch. 
(Oireuii Oowrt, D. Kansas. July 18, 1890.) 

lNJTm0TI0ir-rTPB00IDVBB.^PÀIt'FIB»1-Ml8J'OINI>BB. 

Peraons who hâve been separately indicted for the sale of Intozicating Hquors in 
tlie original packages la whfeliithéy were imported, and separatëly enjoined from 
making such sales, cannot malntaln a joint suit for an injunction against such pro- 
ceedings, though they are, respectively, the agent and subageut of the same im- 
porter. 

In Equityi. Bill for injunction. 

The complainant M. Wollstein is a citizen of the state of Missouri, en- 
gaged there in the business of a whoIesale liquor dealer, and since the 
13th day of May last past bas been engaged in shipping froni said state, 
into the state Of Kansas, such liquors, in original packages. Said Hq- 
uors were shipped to Topeka, Kan., consigned to the eo-complainant 
Sicher, as his agents to seli the same in the original packages in which 
they were so shipped. Said Sicher, being empoweired by said principal 
to employ any subagent, to assist in and about the said business, did 
on the 20th day of May, i890, employ the other complainant, Schmidt, 
as such subagent or assistant. The said Sicher and- the said subagent 
received said packages, and proceeded to Sell the sàtoe at Topeka. On 
the 28th day of May, 1890, the respondent, Wélch, aeting as county 
attorUeyiof Shawnee county, in which said sales were being made, caused 
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thearrest, on sépara te informations, ofsaid Sicher acd Schmidtj for vi- 
olating what is known as the " prohibitory " law of the state in so selling 
such liquor. At the same time the said Welch filed separate pétitions 
in the state district court against the said Sicher and Schmidt, charging 
that the place where such business was being so conducted was a nui- 
sance, and asking for an injunction closing the same up, and enjoining 
défendants from further conducting said business thereat. On thèse pé- 
titions the court, withoul indemnity bond or notice to défendants 
therein, made a temporary order enjoining the parties, as prayed. Upon 
the arrest and imprisonment of the, parties under said criminal charge, 
they applied to the United States district court for a discharge under a 
writ of habeascorpm. Upon hearing therein, they were discharged thére- 
from, {ante, 545,) on thç ground that, under the commercial clause of 
the fédéral constitution, the said Wollstein had a right to import said 
goods into the state, and the said agents had a right to sell the same in 
the original packages, as they had donci any law of the state to the con- 
trary notwithstanding. 

Thç pétition charges that, notwithstanding the premisea, the said re- 
spondent, instigated by the purpose to prevent the said agents from 
making such sales of such liquors in said state, threatens to continue to 
so prosecute and imprison said agents, and to hâve them arrested, on 
contempt warrants from the said district court, for violating said, injunc- 
tion order in iike sales: made since their discharge under the writ of 
habeaa wrpm. The prayer of the pétition is that respondent be restrained 
from carrying into exécution his said threat, and further molesting the 
complainants in the peaceful and la wful pursuit ofsaid business. Re- 
spondent bas demurred generally to the bill on a hearing for preliminary 
injunction. 

WTiçai, Cftesny dJ: CitrtM, for complainants. 

,L. B. Kdbgg, Atty. Gen. , for défendant. 

Philips, J., {afierstatingthefactsasaiove.') There is sorae confusion in 
parties complainant, and mingling of distinct cla,ims for relief, in the 
bill of complaint, which, even under the flexible and versatile raies of 
equity pleading and remédies, are hardly permissible. Wollstein, the 
non-resident importer, is joined as co-complainant with his agent, Sicher, 
and the subagent, Schmidt. The only interest, recognizable in equity, 
Wollstein is shown to bave, is that, as an importer, his property rights 
and interests may be affected by the threatened acts of the respondent. 
But the other co-complainants are not so int^rested therein as to authorize 
their joinder, or entitle them to any relief on that ground. It is a gêner- 
ai rule of equity pleading that no person should be made a party who 
is not interestedin the subject-matter of the su«it, and for or against whom 
no decree can be made. It is on this ground that agents, as a rule, 

j are not joined with the principal. Story, Eq. PI. § 231. As to the 
jthreatened prosecutions a^tainst Sicher and Schmidt, either criminally or 

, civilly, under the contempt proceeding for violating the injunction order 
of the state court, it would be wholly personal as to them, as afiecting 
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theîr liberty, and their right to pursue, unmolested, the business of their 
employaient. As to the matter for which Wollstein could alone ask for 
relief, the bill does not seem to be framed on such a theory; and the 
avernJents in this respect, we think, are not suflBcient to warrant such 
relief. It is compétent for a court of chancery to grant relief to some of 
the co-complainants, and not to others, and it can give différent relief in 
character and extent to différent complainants. 1 Pom. Eq. Jur. § 115. 
So, if the other two complainants présent grounds for joint relief, it may 
be granted them. On the other hand, if their interests in the subject- 
matter be several, the temporary injunotion should not be granted, as it 
would be dissolved at the hearing on motion or demurrer. Jones v. Del 
Jîio, Turn. & R. 297. • 

'in Hudaon v. Maddi$on, 12 Sim. 416, a bill by several occupants of 
housea to restrain the érection of a steam-engine, which would be a nui- 
sance to each of them, it was held that each occUpier had a distinct right 
of suit, and consequently oould not sue jointly. This was placed on the 
ground "that, as each of them has a separate nuisance to complàin of, 
thati whiêh is an answer toone may not be an àriswer to the other; and: 
if, upon such a bill, a decree were to be pronounced , it must be a décree 
which would provide for five différent cases." So if we should apply to 
the facts' of the case as diadosed by thé bill, thé ruling in Tuchman v. 
JTefcftiiante, 548, (opinion âledof this daté,) holding that complainants 
are entilied to the relief prayed for against the threatened proceedings in 
the contempt warrant, in the nature of an anûillary proceeding in the sev- 
eral cases, weare confronted with this formidable difEculty: It appears 
from the pétition, as also from the éxhibits thereto, that the suitsin the 
State court in which the temporary orders of injunction were granted 
were separate actions, and separate restraining orders were issued against 
Sicher and Schmidt. The action against them was not joint. The breach 
of the order would be the individual act of each, and the contempt war- 
rant would be issued separately in each case, or might issue against one 
and notlhe' other, as one mightviolate it and the other not; and the an- 
swer which one might make the other might not. The parties were sep- 
arately indicted or infOrmed against, aûd separately enjoined. Both be- 
ing servants of Wollstein, or, at least, Sicher being such servant, and 
Schmidt bis subagent, each is responsible to the law of Kansas for bis 
own act, and not that of his fellow-servant or principal. While they 
might jointly make a sale, and by that common act violate the order of 
injunction, yet, as the matter stands, the respondent could only proceed 
against them separately for contempt. The joint suit to enjoin against 
thethreàténed action, in our opinion, is improper. 

The r^raaining matter sought to be enjoined is the threat of respond- 
ent to continue to harass'Sicher and Schmidt with other criminal prose- 
cutions forany future like sales. As each could be separately prose' 
cuted fot bis act, and as the joint sale of a package would be an act so 
improbable^ we perceive no propriety in a joint proceeding of injunction. 
In other wrords, as mère employés, servants of the importer, with no 
cominuBity' of interest in the property, presumably réceiving separate 
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wages, each having a personal accountability to the employer, atid a sev- 
eral personal liability to a criminal prosecution, there is every gopd rea- 
son for disallowing, and no suflScient reason is apparent for indulging, a 
joint suit. 

In view of this conclusion, we omit any discussion of the right to re- 
lief sought in a proper form of action. It folio ws that the writ of injunc- 
tion is disallowed. 

FosxEB, J., concurs. 



Jaffbey et al. v. Beab et al. 
(CiretM Court, E. D. North CaroUna. May 14, 1890.) 

t, Equitt Jubisdiotion— Rembdt AT Law— Setting Asidb Settlement. 

Where a créditer bas reéeived a portion of hia claim in full settlement, but bas 
gjven no release under seal, a bill in chancery to set aside the settlement will not 
lie, since he still bas the rigbt to sue at law for the residue oî bis claim. 
a, Samh— Statute op Limitations— Fraub. 

Tbe fact tbat a créditer bas been induced by the Irand of bis debtor to defer 
bringing suit until bis claim ia barred at law by tbe statute of limitations does not 
give a court of chancery jurisdiction of the cause of action. 

In Equity. 

E. S. Martin, M. BéHamy and T. Strange, for plaîntiffa. 

D. L. Russdl and George Davis & Son, for défendants. 

Skymoue, J. The plaintiffs allège that in October, 1881, défendants- 
firm became indebted to them in the sum of $3,206.53, and that in No- 
vember of the same year it made an assignment giving préférences to 
creditors, or alleged creditors, other than plaintiffs, to the amount of 
$75,000; that upon their own investigation and représentations of de- 
fendants to the effect that the debts secured in the deed of trust were 
bonafide, they compromised at 25 cents on the dollar; that they hâve 
aince discovered a considérable part of the amount so secured to bave 
been wholly fraudulent, and made up of fictitious debts inserted in the 
<ïeed of trust for the purpose of inducing creditors, among them plain- 
tiffs, to accept less than was due them. While more than three years 
bave elapsed since their cause of action accrued, they aver that less than 
that time has passed since they bave discovered the fraud practiced up- 
on themselves and the other creditors of Sol Bear & Co. They daim that 
though they may be barred by the state statute of limitations, both at 
law and in equity, in the courts of North Carolina, as has been decided 
in Jaffray v. Bear, 103 N. C. 165, 9 S. E, Rep. 382, they can yet main- 
tain an équitable action in the United States courts. For this they cite 
several décisions of the suprême court, and in particular Kirby v. RaO- 
road Go., 120 U. S. 130, 7 Sup. Ct. Rep. 430. In that case Mr. Justice 
Hajslan States, what bas long been the settled rule in the Unifced Stateç 
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courts, viz., tbat, "while the courts of thé Union are required by the 
statûtes' creating them to accept as rules of décision in trials at comraon, 
law the. iaws of the several states, except where the constitution, laws," 
etc. , "of the United States otherwise provide, their jurisdiction in equity 
cannot be impaired by the local statutes of the différent states in which 
they ait." He therefore holds that the New York statute of limitations 
does not affect the power of the circuit court of the United States, foUow- 
ing the settled rules of equity, to adjudge that time does not run in favor 
of défendants charged with actual concealed fraud until after such fraud 
either is, or with due diligence ought to be, discovered. 

The case at bar is not one in which the plaintiffs are entitled to équi- 
table relief, unless the fact that they hâve lost their remedy at law bynot 
suing in apt time, by reason of défendants' fraud, gives them a right to 
équitable relief. This Mil appear from the following considérations: 

The prayer flf the bill is — First, that thç compromise and settlement 
between plaintiffs and défendants be declared null and void; and, second, 
for a judgment for the balance due plaintiffs, with interest. This is 
not a creditors' bill. It is not founded on a judgment and unsatisfied 
lien on défendants' property, It is not an action to set asidè the alleged 
fraudulent assignment, for if such an action could be maintained by a 
simple çphïract creditor, béfore reducilig his debt to judgment, issuing 
exécution, and having a retum made of nvMa bona, it would not lie in 
this case, because the bill avers a reconveyance to défendants of the prop- 
erty conveyed by the deed of trust; nor would it lie on this bill, because 
no such relief is demanded. It cannot be sustained as an action to set 
aside a release, because no release is averred or exista. Plaintiffs simply 
aver that défendants agreed to accept $842.87 in compromise and settle- 
ment, etc., and that the same was paid them. There is nothing in their 
receipt 6f such sum to présent them frona maintaining an action at law 
for the balance still unpaid. In SMlbeck v. HUton, L. R. 2 Eq. 687, in 
•which a release was set asidè, there was a release under seal, and juris- 
diction was taken on the ground of mistake in executing it. Hère there 
is no release, and nothing but the act, said to hâve been induced by 
fraud, of accepting a portion of the amount due in lieu of the whole. 
Nor is this a case like that of Daniel v. Board of Commisswners, 74 N. G. 
496, where a court of equity would not allow a défendant to plead the 
statute of limitations on account of his own agreement not to do so. In 
that class of décisions equity enforces a contract on the ground of no 
adéquate relief at law for its breach. 

Having Shown that this case is not cognizable in equity on any of the 
ordinary grounds for équitable relief, it will be well to state clearly what 
the action is, and why it is contended that a court of equity will enter- 
tain it; It is a suit for money due for goods sold and delivered. At law 
it would be an action of assumpsU. The plaintiff sues in equity because 
he is barred at law, and claims that as he is barred at law by reason of hav- 
ing failed to bring suit in time, and, as his failure to bring suit in time 
was cauBôd by the fraudulent conduot of défendants, he is entitled to be 
rdieved iû equity. The fraud charged is collatéral to the plaintiff'a cause 
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of action, and not the foundation of the suit. Thé plaintiff's contention 
must be, then, that in every case of purely l^al cognizance, in whicb & 
party to a contract bas been guilty of a fraud collatéral to the contract, 
the resuit of which has been that the obligée haa failed to sue, and bas 
thereby allowed the statute of limitations to ran against him, equity 
acquires jurisdiction. The principle asserted would extend Very far bé- 
yond the facts of this case, and would effeclually nuUify the salutary 
policy of the législatures of our varions states and of the United Stîites 
in their législation against stale claims. It would cover every case of 
misrepresentation, whether oral or acted, by which a debtor might in- 
duce his créditer not to sue. It would extend to an oral statément to a 
creditor that he would gain nothing by suing, to a concealment by a 
debtor of the amount or value of his property. In short, wherever a 
debtor has by word or act falsely asserted that his creditor could not 
obtain his debt by légal process, and has thereby prevented the creditor 
from suing until the lapse of the time âxed in the statute of limitations, 
the creditor who is barred at law may, upon the theory Qf this case, 
Gollect his debt in equity, if he can show that he has subsequently ascer- 
tained that the debtor's représentations were false, and that he was, with- 
out lâches of his own, deceived by them. 

I know of no adjudicated case taking this ground. The two sections 
cited by counsel from Story (Eq. Jur. §§ 1521, 1521a) evidently refer to 
cases where equity has jurisdiction independently of the collatéral fraud, 
and intend to state that, in such cases, the court, in exercising its concur- 
rent jurisdiction, will not allow such fraud to hâve theeffectof barring re- 
lief. If it could be construed to go further, it would be unsupported by 
authority. If such a ground of équitable jurisdiction existed, it would 
doubtless be covered by a line of cases based upon it. The fact that this 
is, concededly, a case of first impression, shows that no such principle 
exists. 

I hâve not considered it necessary to discuss the question of whether 
or not plaintiffs hâve sufficiently shown want of lâches in not sooner dis- 
covering the fraudulent character of the fictitîous claims alleged to ex- 
ist in the assignment in trust. No reason is given why the inquiries 
made within the last three years, which resulted in the discovery that 
the Manning debt was fictitious, might not as well bave been instituted 
earlier. 1 prefer, however, to rest my décision upon the grounds before 
atated, believing them abundantly sufSdent. Judgment for défendants 
for costs. 
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GiBSON COUNTY V. PtJLÏ-MAN SoUTH. CaR Co. 
(Circutt Court, W. D. Tennessee. April 28, 1890.) 

1. CpOTTtTDTiONAi Law— Taxation— INTEBSTATB Commerce— Sleepino-Caks. 

' Where Pulltnàn sleeping-cars are rnn WhoUy within a state, the business may be 
taxed as a privile^. 

2. BAMB— PaOPEBTT OWNBD OUTSIDB THB STATB. 

The only restriction upon this power must be found in the state and fédéral con- 
Btitutlons, slnce every state may tax ail property f ouud within its borders, whether 
owned by its own citizens or foreigners, although considérations of amity and com- 
ity ùsually secure the exepiçtloh of property only temporarily sltuàted within the 
state, wbile our fédéral constitution f orbids discriminations against citizens of other 
States of this Union. 

8. SaMB— DlSCKIMINATION — ExBMPTIONS. 

Where it does not appear whether sléejiîng-cars owned by the railroad Company 
are exempt f rom taxation, au act of the législature wlU not be held to make a dis- 
crimination, beoause they are not specifically taxed as a privilège, like those run in- 
dependently by others than the railroad compauy, because they may be otherwiae 
e^ually taxed along with other property of the railroad compauy, or lawfully ex- 
empt under charter privilèges. 

4, SAMB — CoNSTRUOTION CI' ACT — CotJNTIES. 

The act of the législature of Tennessee of 1877 (chapter 16) does not Impose, when 
properly construed, a privilège tax tpr counties upon sleeping-cars run whoUy 
within the state, but is conflned to one privilège tax for the state. 

6. Same — Counties — Privilesb Tax, 

There is in Tennessee no statute, either in the Code or elsewhere, which author- 
Izes counties, generally, to levy always, if they ohoose, the same privilège tax which 
is provldéd for the state. It dépends upon each taxlng statute and its amendments 
whether the county bas this power. It is generally conf erred, but not always, and 
was not in the several acts taxlng sleeping-cars as a privilège. 

0. SAmb— ÏITI.E DP Act, 

The Tennessee constitution, (article 2, § 17,) which providea that no blll shall be- 
come a law which embraces more than one subject, that subject to be expressed in 
Its tltle, does not require a taxlng act to name Ih the title ail the obiects of taxation, 
nor confine the act to one gênerai classof property. If the title bebroad enoughto 
cover other classes. The tax on sleeping-cars levled by Acts 1877, ,c. 16, and Acts 
1881, c. 149, is not vold beoause of any defect In the title, which expressed only the 
one subject of " taxation " with which the aots dealt. 

In Equity. 

This bill was filed by Gibson ootinty, Tenn. , to recover of the Pullman 
Car Gompany a privilège taxof $50, and $75 on each of its sleeping-cars 
•run through Gibson county on the Louisville & Nashville and the Mo- 
bile &Ohio Railroads, for the years 1877 to 1883, inclusive, amounting, 
with interest and penalties, to $5,102.50. The tax was levied under 
authority of the Code of Tennessee, which it was claimed authorized ail 
counties in the state to levy. thé samë privilège taxes as were levied by 
the state by the acts ofMarch 9, 1877, c. 16, and of April 7, 1881, c. 149. 
Afterwards, the claim was abandoned as to ail sleeping-cars run froœ an- 
other state into Tennessee, or from that State into another; and the bill 
was amended to demand it only for the two cars run daily between the 
cities of Memphis and Nashville, and wholly within the state, and through 
Gibson county, upon which the state had levied and coUected the tax 
prescribed by the acts of the législature. The agreed statement of facta 
showed that the defendant's two cars passed daily through Gibson county, 
taking up and putting off at the stations within that county ail sueh pas- 
sengers as wished sleeping-car accommodations, issuing upon the train 
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such tickets as were required, or taking snch fares as were charged. The 
sleeping-car company kept no agents at the stations, and only did busi- 
ness as above described. There were other facts, some of which were not 
agreed upon, but the foregoing were stated by the court as sufficient for 
disposing of the case. 

James R. Deason, for plaintiff. 

William, Burry, for défendant. 

Hammond, J. The trouble about thîs case has been that, while it 
bas been submitted upon bill, answer, exhibits, and an agreed statement 
of facts, the parties bave not corne to an agreement as to ail the facts, and 
bave been somewhat disagreed about thera, which disagreement has not 
been settled by the proof, nor the pleadings, as the court understands 
their force and effect. Nevertheless, the court will now dispose of it 
solely upon the fàcts that bave been agreed in their relation to the plead- 
ings. 

It must be conceded that the state of Tennessee had the right to tax 
the two sleeping-cars engaged in business between Nashville and Mem- 
phis, wTiolly within the state, and that, so far as the fédéral authority is 
concerned, that power of taxation is plenary. The authorities need not 
be cited hère, since it is not necessary to support the concession made to 
the plaintiff on that point, and the cases in the suprême court upon the 
subject of state taxation, in its relation to interstate commerce, are fartoo 
numeroûs and well known to require any especial application of them to 
this case. The very latest of them cites the others, and fully establishes 
this ruling. Western Union Tel. Co. v. Alabamn, Slaté Board, 132 U. S. 472, 
10 Sup. et. Rep. 161. It may be well enough, however, to remark in 
this connection that we start out, always, with the foundation principle 
that évery state, exercising the sovereign power of taxation, may tax ail 

■ articles of property found within its borders, and ail business carried on 

■ there, whetherowned and done by its own citizens or foreigners. The pro- 
tection given while within the state is the considération received for the 
contribution by taxation to the exchequer of the power that protects, and 
the fact that the sa,me property or business may be taxed by the home 
power of the foreigner, because of its authority over him and his prop- 
erty wherever situated, does not impose any restriction on the taxing 
power of the state where the property is situated or the business carried 
on by him. That fact, and other considérations of amity and coniity 
among nations, induce each to withhold, generally, any taxation bf arti- 
cles Or business done which are merely in transit through the tèrritory, 
or temporkry in character; but such exemption is purely voluntary and 
gracions, éxcept so far as mutual benefits derived from civilized interna- 
tional intercotirse may influence it. The only restrictions upon this 
plénàry power of the state of Tennessee must be found in its own consti- 
tution' ahd that obligation of obédience it owes to the constitution of tha 
United States. There beihg no discrimination, in the statu tes involved 
hèi-e, agaihst the property or business -of the citizens df other states, and 
the buéiriess bî 'ruiihing cars tb furhish sleéping and other cbmfortable 
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accommodaHon? to passengers between Nasb ville, and , Memphîs, wlioUy 
within thiS:^tat9, being domeatic, and ,not intestate, çominerce, there 
cannot be said tp be any violatipn of the fédéral constitution in exerçis- 
ing the taxing powej: by them.: i ; 

It is urged against thèse statutes that this tax discriminâtes against 
the défendant in favor of the railroads, beçause their sleeping-cars are not 
also taxed; and, under a similar act and a similar constitution, it was so 
held in Texas. Car Co. v. Texas, 64 Tex. 274. The act took this form, 
probably, beeanse it had been sojepeatedly held tha,t cars run independ- 
ently of the railroads, as thèse were, oould not be included in a taxation 
of the railroad property; and, if similar cars belonging to the railroad 
Company or used by it were also ta.xed as the défendant is, it would be 
double taxation. But the fact does not appear jiere, and the court does 
not know how it may be, whether sleeping-cars belonging to or other- 
wise used by a railroad company, and engaged whollyin domestic com- 
merce, bave been otherwise taxed or not, or whether they bave been oth- 
erwise equally taxed, or whether, if not taxed, the exemption be the 
lawful exercise of some power to exempt from taxation. Therefore our 
"opinion is reserved on this point, and we are content, for the pnrposes 
of this case, to accept the ruling of Car Co. v. Gaines, 8 Tenn. Ch. 587, 
which was, possibly, approved by the suprême court in Robhins v. Tœij- 
*Ti^ Wst., 13 Lea, 309. 

We do not think the objection to the title is well taken. Wise as the 
provision of our constitution may be, that "no bill shall become a law 
which embraces more than one subject, that subject , to be expressed in 
the title," it is not wise to tie the hands of the législature, and embar- 
rass its reasonable freedom of action by subtile distinctions as to subject- 
matter which shall make almost ail législation impossible. Const. Tenn. 
art. 2, § 17. By a kind of metaphrastic process of interpreting the words 
used by a body of men dealing with language in its ordinary meaning 
among practical men, not given to technical distinctions, and by hyper- 
critical holding to subtile discriminations in physiçal and other sciences, 
learned or astute minds may bring '•more than one subject" into almost 
any act of législation, and, more easUy still, may not always find the 
Bubject-matter accurately "expressed in the title," and thus defeat every 
displeasing or unsatisfactory statute. AU that can be required is a rea- 
sonable observance of the rule that there shall be only one subject, 
whether gênerai or spécial, and this shall be expressed in the title. , Hy- 
man v. State, 87 Tenn. 109, 112, 9 S. W. Rep. 372. 

Whether a revenue act he one with the widest scope upon the gên- 
erai subject, or one for a very spécial and limited purpose, the subject 
is raising revenue by taxation; and when the title is "An act declaring 
the mode and manner of valuing the property of telegraph companies 
for taxation, and of taxing sleeping-cars," that title expresses the sub- 
ject, and thp act does not " embrace more than one subject, " — that of " tax- 
ation, '' namely. Act 1877, e. 16, p. 26. It has two objects in view, 
no doubt, but not two subjects. Its purpose is to tax two différent 
things, but the suliiect-matter of considération by the legislators was that 
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ôf taxation expressed in the title. The fact that thia subject was con- 
sidered in its especial relation to telegraph property and sleeping-cars did 
not impose any further or other restriction on the législature as to sub- 
ject-matter and title thafl would hâve existed if it had been considering 
a gênerai revenue law under that title, and had associated thèse two ob- 
jects of taxation with innumerable others, as leamed counsel seem to 
concède might hâve been done. Our suprême court bas so decided, at 
ail events. Gamion v. Mathes, 8 Heisk. 504; State v. WhUworth, 8 Lea, 
594. The case of Hyman v. State, 87 Tenn. 109, 9 S. W. Rep. 372, 
only décides that, if the législature adopt a spécial title, and deal only 
•with a branch or subdivision of some gênerai subject comprehended 
within the spécial title, that title so limited will not embrace and sup- 
port aii amendatory act enlarging the législation to include another 
branch of the same gênerai subject, wholly dififerent from that contained 
in the original act. That is to say, the législature might not enlarge its 
objiects of taxation by ingrafting on this act of 1877, for example, under 
this same title, other and distinct objecta of taxation; but that is not 
saj'îng that, this title being spécial, the act cannot unité the two branches 
or subdivisions of the same subject-matter contained in it, both being 
covered by the spécial title. The principle is that the title must be 
broad enough to cover the subject-matter and ail its subdivisions induded 
in the act. If the législature chooses to limit the title, it must limit the 
act within ,the title; but if it enlarges the title sufficiently it may take 
in ail that which the title comprehends, if it be upon-the same gênerai 
subject, which must be only one subject. The title must be broad 
enough to cover the whole subject of the act in ail its divisions, but there 
need not be a separate act for each subdivision. It is only the applica- 
tion of the rule that the less does not include the greater to the art of 
giving titles to statuteSj under our constitution; but this décision does 
not conflict with the others. The rule to be leamed in that act from 
them ail is to use broad tilles for the statutes, and not to endanger them 
by too great particularity of expression, lest we take the subject of the 
act out of the title, rather than put it within. 

But we do not think this Act of 1877, c. 16, conferred upon the county 
plaintifif the right to impose the taxes claimed by the bill upon the de- 
fendant Company, nor did it hâve that authority under any gênerai law. 
The contention for this dépends, confessedly, upon an implication that 
wheneveB the state déclares a privilège, aud taxes it as such, the county. 
may do likewise. There is no statute declaring this rule, and no dé- 
cision bas been cited which sustaina it. Neither Oannon v. Mathes, 8 
Heisk. 512; Wilson v. Benton, 11 Lea,, 51; nor Dun v. CuMm, 18 Lea, 
202,-^so décides. In the flrst the suit included taxes for county purposes, 
no doubt, but this question was not even mooted, and, if it arose at ail, 
was passed sub dlentio. Upon examination, it will be found that the act 
referred to of July 7, 1870, c. 74, was only one increasing a rate before 
that levied by a revenue statute passed February 25, 1870, c. 81, which 
in terms applied to "taxation for ail state and county purposes" by its 
first section* The later act was only an aniendment of the older one. 
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and therefore the statutes involved in that case in theîr terms applîed to 
counties. The same thing is true precisely of the Act of 1879, c. 79, 
referredtoin WUsonv. Bentan, U Iiea, 61; and in Dunv. CwKm, 13 Lea, 
202. The very act, upon the face of it, is for county purposes as well as 
state, and its second section specjfically levies the county taxes on prop- 
erty, and by fair implication a similar tax is authorized on privilèges, 
when it is taken in connection with its companion act, iipmediately pre- 
çediûg it, for the assesstnent of taxes "for state, county, and municipal 
purposes," the forty-sixth section of which déclares the privilèges, the 
act relied on by counsel hère being only a supplementalaet, passed the 
same day, fixing the rates of taxation. Act 1883, c. 106; Act 1883, c. 
106, pp. 103-136. So it appears that neither of thèse cases, nor any 
of thèse acts, justifies the assumption of counsel in argument that "unless 
there is a restriction in the act itself, it will apply to county revenue," 
and this notion is the whole basis of the assessment by the qounty plain- 
tiff of the taxes claimed by this bill. The argument is founded on the 
assertion that whenever a tax act, as this act of 1877, under review, im- 
poses a privilège tax for the state, the counties may each and every one, 
and so the municipalities of lesser degree may likewise, inipose a privi- 
lège tax, not exceeding the state tax, unless the act' itself forbidsit; be- 
cause the gênerai Code has enacted that "the poils, property, and priv- 
ilèges that' are taxable or exempt from taxation for county purposes are 
the same that are taxable and exempt from taxation for state revenues." 
Thomp. & S. Cod«,§488; Mill. & V. Code, §562. But this section was 
only a Code déclaration of the subjects of taxation by counties, as the 
revenue laws then were, and, as the subséquent sections in the next chap- 
ter of the Code and many others show, was Qot in itsdlf an authority to 
levy taxes on those taxable articles there enumerated,, ; In other words, 
that section of the Code was not a gênerai authority to counties to levy 
taxes, but only that part of the revenue laws indicating generally what 
was liable to taxation. The législature was not by that section exercising 
its power, under section 29 of article 2 of the. constitution, to authorize 
the several counties and towns to impose taxes by directing that, when- 
ever the state levied a particular tax, the county or town might also do 
the same, unless excluded especially by the act. It had no such pur- 
ppse in viewi The Code itself, which embôdied the revenue statutes of 
that day, otherwise levied county taxes, in other places, as will be seen 
by foUowing the index on the subject. I hâve not examined ail the tax 
laws of Tennessee, but I hâve very carefuUy examined many of them, 
old and new, and do not find anywhere in the législative habit any war- 
rant for this assumption of counsel. I do not say that the authority of 
a county to levy a particular tax is always found in the very act which 
levies it for the state, and that it may not arise by necessary implication, 
as in other cases of implied législation; but it will be found that the im- 
plication does not dépend on the absence from the act of any words ex- 
cluding the county, and a général law authorîzing the county in ail cases 
to tax where the statè taxes, but on the fact that. the particular act is 
only apart of a. général system of many acts çonstituting reyeniie legis- 
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lation which at the foundation had an act applying the law to counties 
at the same time as to the State; towns and cities being generally left to 
their spécial charters, though they are sometimes mentioned. 

It is undoubtedly generally true that, whenever the state levies a tax, 
the counties are authorizéd to levy a similar tax, not exceeding the state 
tax or that especially fixed by the act, and this is always so, I think, in 
a gênerai revenue law. There is no nicely adjusted System of revenue 
laws, and of aU subjects of législation thèse are the mostcharacterized by 
wantof uniformity and System, and are irregular and slipshod in habit, 
not to say slovenly; yet it will be seen that there is a habit about it that 
precludes that which the county assumes in this case, which is that once 
in a while a gênerai revenue statute, or a pair or several of them, will be 
attempted, wherein taxes are authorizéd for state and county purposes, 
the county being always specially mentioned, and ail other acts are re- 
pealed. Then commences the process of patching and tinkering, oftèn 
unskillfuUy done and creating more confusion, but the gênerai law re- 
mains thé foundation of the amendatory législation until the confusion 
becomes so great thàt a new start is made by another gênerai law, to be 
put through the same process of amendment as before. Thèse amend- 
atory acts do not always couple the county with the state, but sometimes 
do, and the authority of the county dépends upon the original act, as 
often the state levy does; also notwithstanding the amendatory act. But 
this is an entirely différent habit from that urged hère in behalf of the 
county, that the Code confers a gênerai power, and nothing excludes it 
but spécial exclusion of the county in the particular act. So far as thés* 
revenue laws are concerned, the Codes are as transitory as the other tax 
laws are found to be, and oniy embody the gênerai foundation act in ex- 
istence at the time the Code happens to be enacted. There is not an m 
tention by a fixed Code statute to give the counties gênerai power of 
taxation to operate somewhat like a constitutional power would act, 
and bnly to be withdrawn by spécial exclusion of thé counties, but they 
must, like the state, take their chances in the constantly changing reve- 
nue enactments, and dépend upon them for whatever authority they give 
when construed altogether. It might be a very useful. and bénéficiai 
power for the counties to possess to be compara tively exempt from chang- 
ing authority, aiid thus have a right to tax, absolutely, whenever the' 
state taxes,. unless forbidden; but such is not our law nor our habit of 
législation as any one will see upon careful investigation, historically and 
critically made. This fallacy lies at the foundation of the claim set up 
in this bill. Néither the act of 1877, nor that of 1881, particularty au- 
thorizéd counties to levy a privilège tax on sleeping-cars passing through 
their territory, and taking up therein such travelers as might board the 
train in that county. The state might possibly authorize the counties 
to tax as a privilège, to the extent of $50 or $75, each sleeping-car so 
passing through a county; and under Dun v. OuUen, supra, this would 
mean a privilège tax for the state in each county of that sum as well as 
for that county; but it bas not done this in terms, and by ail the rules 
«f law governing implications of législative intention it will not, by con- 
v.42F.no.ll — o7 
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struQtion Qnly, be held.to hâve levied so preposterous, unjust, and op- 
pressive a tax. Just think of it. Thèse cara— 2, oftheuï— run daily 
thrbugh 12 counties; anâ.nnder Dunv. tJitto, swjDra,, this wpuld be a 
ye^i;]y tax on each car of $1,800, which is, as I calculate it, something 
over 12 per cent, of its gross revenues, if it carried on every day a full 
complément of 20 sleeping passengers, at $2 a berth, between Nashville 
and iSIçjnphis; and if it shopld run through the whole length of the state, 
and toucb, as it would, ovér twice as many counties, the tax would be 
more, unless the charges for accommodations should likewîse be more 
thàn <îoii:|ibled. This kiRd of taxation would amount to prohibition, and 
espëcially Wihen we know the cars often run nearly empty, and this, too, 
when Jtbe fares taken up in Gibson county would not possibly amount 
to the tàx in any given year. No court will imply an intention which 
présents éuch results, unless forced to it by a necessity that knows no 
déniai. It roight be a possible implication, if the législative habit were 
such as çbunsel claimSj but, in yiewofthe habit, we hâve endeavored 
to point oùt it is impossible. The original sleeping-car tax was a spécial 
and fixed.tax, not found in a gênerai revenue law, nor intended as an 
amendmeijt extending the county tax to that sùbjççt of taxation. It 
was a loQse arid evidently ill-considered bit of législation in not making 
the intention more manifest; but in the very nature of the case, in view 
of the business taxed, it probably never occurred to iHe draughtsman or 
the legisIatuTe that running a sleeping-car across a county a few minutes 
each day \y,as such a doing of business in that county as would justify 
its taxation, fts a privilège, by counties. It was so incongruous in its 
relation tb county taxation that it did not occur to the législature that 
such a copstruction could be claimed for it. And, really, no business 
is carried orî, in Qibson county when the carroUs through it, possibly in 
60 minutes of less, and taxable county privilèges are those where the 
business ia located and donë in the county. To use the illustrations of 
the counsel for the plaintiff, the peddler, although in oae sensé transit»-, 
ry, re^ly is, for the tirae being, located in Gibson county, and sells 
quite exclusiyely to its population while there; and so the çircus shows 
aimost excl,usively to them for the time being; but the sleeping-car, 
while it luay ^ke up a Gibson county man now and then, or seU a ticket 
at its stations to him who enters the cars, can hardly be said to be 
doing business in that county in such a sensé as^ould justify taxing 
it as a privilège by counties, while as to the whole state it might be fair 
and well enough to tax the privilège, aa has been done by thèse acts. 
It is in the light of such considérations as thèse that we arrive at the 
législative intention; certainly, when we are asked tp imply it, in the 
absence of ail express déclaration to that end which is contrary to ail 
sepse of justice. The fact that in 1883 the counties were precluded by 
the tax-act itself from levying this privilège tax on sleeping-cars shows, 
ia the view we hâve taken, rather that the original intention was to ex- 
ducie, than to authôrize, it. Dismiss the biU, at the plaintifl's cost. 
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McDonald v. Union Pàc. Ry. Co. 
iCircuU Cov/rt, JD. Colorado. June 18, 1890.) 

1. NBGLTaBîîOE— Evidence— BtXRNlTto Slack PitB— Peksonal Injcbies. 

The défendant dumped the slack coal froiu its mine in a apace400 feet long, and 
60 feet wide, between the mine and a town SQO yards distant, containing 600 inhab- 
itants. The slack pile took flre by spontaneous combustion; and, slack being con- 
Btantly deposited, bumed continuously. The slack-pile was not fenced, as re- 
quired by a law of the state. The children, and others, llving in the town, and 
Etrangers, were in the habit of visiting the mine by a rough, irregular, and narroW 
path leading from the town to the mine, wbich ran along the edge of the burning 
slack-pile. Jn clear, calm weather the slack-pile emltted no smoke or steam, and, 
the surface or top being covered with ashes and other incombustible matter, the 
flre could not be seen, and pergons having no préviens knowledge of its existence 
could not detect its présence. The plaintifC, a boy under 13 years of âge, who was 
a étranger in the town, and who had no knowled|fe of the flre in the slack-pile, 
having goné from the town to the mine to witness its opération, was frightened by 
some of the workmen, and, in running towards the hôtel in the town where he and 
his mother were stopping, ran into the burning slack-pile, and was severely bnrned. 
Helii, the défendant was guilty of négligence, and Uable in damages to the plaiu- 
tiff for the injuries he sustained. 

3. Samb— Damages— Pbovinoe op Court and JtnRy. 

It is the province of the jury, having due regard to the instructions of the court 
applicable to that issue, to assess the damages for a personalinjury; and this is 
onei of the functions of a jury which the court has no rlght to invade or interfère 
with, ezcept where ithas reason to believe that the verdict is the resuit of passion 
or pi^^judice, or of a misunderstanding of the instructions, or adisregard of tbem; 
and forajudge to substitute the damages he would assess, acttng himself asajury, 
In the place of the damages the jury hâve assessed, for no other reason thanthat 
he thinks he is a better judge of the facts than the jury, is an invasion of the prov- 
ince of the jury, and a violation of the constitutional ^ig^t of the suitor to hâve his 
cause tried by a jury, and the questions of fact in it determined by tbeir verdict. 

(SyllabuB by the Cov/rt.) 

At Law. For opinion on demurrer to complaint, see 35 Fed. 
Rep. 38. 

The foUowing are the provisions of the Colorado Statutes in regard to 
fencing piles of slaok coal referred to in the charge of the court: 

"Section 1. That the owner or operators of coal mines from which fine or 
slack coal is taken and piled upon the surface of the ground, in such quanti- 
ties as to produce spontaneous combustion, sball fence said ground in such 
manner as to prerent loose cattle or horses from having access to such slack- 
piles. " 

"Sec. 3. Every person violating sections one (1) and two (2) of this act 
shall be deemed guilty of a misdemeanor, and sball be fined in a sum not less 
than twenty (20) dollars, nor more than oue hundred (100) dollars, to be col- 
lected as other ânes are coUected, and shall be further liable to any party in- 
jured thereby in the amount of the actual injury sustained." 

J. W. MiMs, for plaintiff. 
TeHcrA OraAood, for défendant. 

Cald\vell, J. , (_charging jury.) The foundatîon of the plaînliff's ac- 
tion is the charge of négligence against the défendant. Négligence is 
the omission to do something which the law enjoins, or which a reason- 
ably prudent man would do under like circumstancea, or the doing of 
Something which a prudent and reasonable man would not do under the 
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particular cîrcumstances. The alleged négligence of the défendant con- 
sista in erecting and maintaining a burning bed or pile of slack coal at 
a place and under conditions which made it dangerous to persons not 
having previous knowledge of its existence, and neglecting to fence the 
same, as required by the statutes of this state. There is no controversy 
about the leading façts.of the case. , The défendant was operating a coal 
mine. The main track of its railroad ran near the mouth of the mine 
or pit, and parallel to the main line, and 100 feet more or less from it 
ran aside track or switch. The road-bed of thèse two tracks was six 
or eight feet higher than the intervening space between them, and into 
this intervening space the défendant dumped the slack coal from its 
mine, which ignited by spontaneous combustion,. and bumed continu- 
ously. The dumping of the slack, and its burning, continued during 
the several years the défendant operated the mine. The length of the 
slack-dump pile was four or five hundred feet, and its width varied, be- 
ing 68 feet at the north end, near where the path crossed the interven- 
ing space between the two tracks. The mine and machinery to work it 
was on the east side of the railroad tracks mentioned. On the west 
side of the tracks, and opposite to the mine, and only five or six hun- 
dred feet from it, wàg, the town of Erie, contaiuing five or six hundred 
inhabitants, and about 600 feet south of the mine was the railroad de- 
pot. Persons going from the town to the mine were accustomed to 
cross the space between the two tracks by a rather rough and uneven 
path, which ran on a, shale and rock-dump very near the edge of the 
burning slack-pile. In clear, calm weather the burning slack emitted 
no smoke or steam, and, the surface or top being covered with ashes or 
other incombustible matter, the fire could not be seen, and persons hav- 
ing no previous knowledge of its existence could not detect it by any 
other sensé than that of feeling, and to detect it by that sensé they 
would hâve to come into actual contact with it. It was not dangerous 
in appearance, and there was nothing visible from which a stranger 
could detect its dangerous character. ' The childreri, and others, living 
in the town, as well as strangers, were daily in the habit of going to 
the miné to witness its working, and for other purposes, and in doing 
BO crossed the space between the two tracks by the path before men- 
tioned. The défendant >di4 not preventor prohibit persons from visit- 
ing its mine.- The law of this state required défendant to fence its slack- 
pile. This it did not do, nor did it do anj^thing to ad vise the public 
of the dangerous character of this slack-pile, or to prevent persons or 
stock from getting into it. In this state Of things the plaintiflf, then 
less than 13 years of âge, visited Erie with his mother, who stayed at 
the hôtel of the village. While there. he went over to this mine out of 
curiosity and a désire to see the mode of operating it. While at or 
near the mouth of the mine some miners, men or boys, in their mining 
costumes, came out of, the pit, and in sport or in earnest, it is immate- 
rial which, said something about blacking or greasinghim, probably 
advancing on him at tl^e saipe time. Thereupon the plaintiff ran tp- 
wards the village; and in crossing the space between the railroad tracks 
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missed the path, ran into the slack-pile, and was burned in the manner 
detailed in the évidence. 

It is not elaimed the plaintiff had any notice or knowledge of the 
fact that there was any fire in the place where he received his injury, or 
that by the exercise of reasonable care and diligence he could hâve seen 
or discovered the fire. The law made it the duty of the défendant to 
fenceits slack-pile, and, if it did not do so, and as a resuit of its négli- 
gence in fâiling to comply with its légal duty in this regard the plain- 
tiff received the injuries complained of, the défendant is liable. Per- 
8ons are entitled to the protection which would accrue from a compli- 
ance with the statute, and the plaintiff had a right to présume the space 
between the railroad tracks was not a burning slack-pile, because it was 
not fenced. It was the légal duty of the défendant to fence the burning 
slack, and its omission to do so was négligence. 

The défendant being guilty of négligence, your next inquiry will be 
whether the plaintiff was guilty of any such négligence as will prevent 
him from recovering; for it is a principle of law that one injured by 
the négligence of anotlier cannot recover damages l'or such injury if by 
his own négligence he contributed to the injury. Upon the undispnted 
facts of the case, it was not an act of négligence for the plaintiff to visit 
the defendant's coal mine as he did, and he was not a trespasser there in 
a sensé that would excuse the défendant for the acts of négligence by 
which he was injured, and which I hâve heretofore adverted to. Nor 
was it an act of négligence for the plaintiff, under the circumstances, to 
run away from the miners. A boy may lawfully run to avoid injury, or 
when frightened or in play, and the fact that the plaintiff was running 
on the occasion of his injury does not constitute négligence on his part. 
He undoubtedly had a right to run towards the hôtel where his mother 
was stopping. Nor was it négligence in him when he did run not to 
follow exactly a rough, irregular, and narrow path leading from one 
railroad: track to the other. There was nothing in the surroundings to 
inform him, or any other person having no previous knowledge of the 
facts, that he would incur any risk or danger in not keeping in the path 
in crossing the space between the railroad tracks. And if you find he 
did not see the fire, and could not, with the exercise of reasonable dili^ 
gence, discover it, and did not know it was there, and that the surface 
of the slack-pile apparently presented a safe footing and passage, then 
he was not guilty of any négligence in attempting to run across it. 

The disputed issue in the case is the question of damages, — what 
damages you shall award. And first, gentlemen, you will compensate 
the plaintiff for the pain and suffering he endured by reason of the in- 
juries 'he received on this occasion. If a man takes from you your 
horse, there is a measure for your damages in that case, because you 
can call witnesses who hâve some knowledge of horses and their value, 
and prove the value of your horse. If a man takes from you a hun- 
dred bùshels of wheat, there is a measure of Computing the damages. 
In that casé you do not even hâve to call witnesses to do it. You may 
take into court the price-list or price-current, as it is called; and show 
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what the value of wheat was in the wheat market at the time your 
wheat was taken, and that settles it. But there is no price-Hst, there 
isno price-curreiit, for pain, , for human sufTering. You do not hâve to 
■put a witriess upon.the stand; ïou cannot put a witness upon the 
stand, and ask him the value of sufferîng for an hour, for a day, for 
months, or for years. You do not hâve to caU any witness for that. 
The value that shall be put upoù pain and suffering is left tq you, gen- 
tlemen ; to your own good coTOirion sensé and expérience ; you value 
that — that is» award damages tpr it«— from your own knowlëdge, and 
upon your own judgment, unaided by any witness; foi" the law cannot 
call a witness to aid you. j ! 

And that is one item of the plaintiff's damages. He is entitled to 
compensation for the pain and suffering he endured iramediately after 
the injury, at the time of the injury, and afterwards, down to the prés- 
ent time, and any pain or suffering that you find from a prépondérance 
of the évidence that he may hâve to endure in the future. He is en- 
titled, as another item, to compensation for any expenses that he may 
hâve been put to on account of this injury, and which hâve been proven 
to you by the évidence. He is entitled to compensation for the loss of 
time, and the value of that time, whatever the évidence shows, if any- 
thing, resulting from this injury ; not only the loss of time from the 
time he received the injury dôwn to the présent time, but his loss of 
capacity, if any, to eam, by the ojdinary pursuits of life open to a young 
man of his knowlëdge and condition in life, a living in the future, if 
thèse injuries are permanent. If you find, by a prépondérance of évi- 
dence, that they hâve resulted in the infiiction of permanent injuries, 
which impair his capacity or ability to work or eam wagea in the future, 
you will take that into account. 

Thèse are the items of damages you take into considération. You 
take ail the circumstances, ail the facts proven; his âge; the character 
of the injuries with référence to their being permanent or not ; and, if 
permanent, what is the degree of disability imposed by them; and aU 
like considérations you will take into the account when you corne to 
détermine the compensation that you wiU award to the plaintiff for 
thèse injuries. The plaintiff's attorney bas said to you, gentlemen, that 
he claimed and that you ought to award more tlian a compensation. 
He is not content with compensatory damages; that is, the damages 
you shall find and award to him for his pain and his suffering, for his 
expenses, for his loss of time, for the disability that he sustained, if 
any. He says those are not éléments enough, but that in addition you 
ahould award him damages as a punishment to this défendant for not 
having complied with the statute. That you cannot do, gentlemen. 
That claim is not supporta by the law. It is, moreover, in the very 
teeth of the statute of the state under which it is claimed; for that 
Btatnte in terms says that the persons or the corporations neglecting to 
fenee thèse slack-pitg shall be liable to any party injured thereby "in the 
amount of the actual injury sustained," — thus in terms cutting off ex- 
emplary damages. 
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Now, gentleinen, I need scarcely say to you that you will décide 
this case precisely as yôu would if two of your neighbors Were the 
parties, and in no other light or sensé; tbat you will give to the plain- 
tifif nothing because he is a natural person, a youth or a boy, just for 
that reason, out of 'sympathy for him; and you will add nothing to his 
verdict because the défendant is a corporation. îou will décide this 
case as though it wae a case between two natural persons. The law, 
gentlemen, is an utter stranger to sympathy, and an utter stranger to 
préjudice; and the court or the jury that lets either sympathy or préju- 
dice creep into their minds in the décision of a cause submitted to them 
commits a very grave mistake. You are the sole judges of the facts. 
Oonsider ail the testimony, and in the l^ht of ail the testimony on the 
suhject of thèse injuries, and their extent, détermine what is a fair, just 
compensation to the plaintiff for the injury he bas sustained. That will 
be the amount of your verdict. 

Mr. Teller. I suggest the question to which I called your honor's 
attention as to what, at least, the character of the évidence would show 
about the impairment of his powers. I ithink they ought to be in- 
structed somewhat on that. 

The Court. I think not. I think the gênerai instruction covers the 
ground. I say to you again, gentlemen, you are the judges of facts. 
You give sQch wéight to the testimony of each witness as you think it 
entitled to. It is from that évidence you must détermine for your- 
selves the character of thèse injuries, and the amount plaintiff is en- 
tdtled to recover. 

ON MOTION FOR NEW TEIAL. 

Caldwell, J. This case bas been submitted on a motion for a new 
trial. The grounds assigned for the motion are misdirection of the jury 
as to the law, and excessive damages. The facts in this case which dé- 
termine the légal liability of the défendant were not contre verted at the 
trial, and are not controverted now. There is no ambiguity or conflict 
in the évidence relating to the question of the defendant's négligence. 
The controversy turns on the rules of law applicable to the uncontra- 
dicted facts, and as to whether the jury were warranted by the évidence 
in assessing the plaintifî's damages at the sum of $7,500. The law ap- 
plicable to the facts of the case was correctly expressed in the charge to 
the jury. Bmnett v. -RaUroad Co., 102 U. S. 577; RaUroad Co. v.Stout, 
17 Wall. 657, 2 Dill. 294. 

As to the damages, it was qui te clear to my mind upon the évidence, 
and from an inspection of the plaintiff 's head, hands, and arms on the 
witness stand at the trial, that the injuries he received were not slight 
or superficial, but that they were serious, and had resulted in permanent 
impairment of his sight, permanent injury to his urinary organs, and 
permanent loss of strength in his hands and arms, and, probably, a per- 
manent affection of his whole nervous System. The court was asked to 
ihstrùCt the jury that there was not sufficient évidence to warrant them 
in finding plaintiff 's injuries were permanent. That instruction was re- 
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fUsed, because I befieved there was sufficient évidence to ■warrant such 
fiiiclingrand that the fact was so. I did not, however, indicate to the 
jtiry that such was my opinion, but left the question to their détermina- 
tion ùpon the évidence. , 

What damages shall be awarded a plaintiff entitled to recover in this 
cîas^ of actions is a question of fact foi- the jury. As to some of the 
items of damages in sUch cases, much is necessarily left to the knowl- 
édgë, judgment, and expérience of the jury, and their sensé of justice 
and right. There is no fixed measure çf damages for some of the items 
#hich are to be taken into the accouht in such cases; and men of equal 
intelligence and fairness often vary Widely in opinion as to what would 
be à jUst compensation in a given case. The assessment of the damages 
is oné of the fu notions of the jury which the court has no right to in- 
vade or interfère with» except where the court has reason to believe that 
the verdict is the resuit of passion or préjudice, or of a misunderstand- 
ing of the instructions, or a disregard of them. It is not contended that 
any of thèse things can- be juâtly charged upon the jury that tried this 
case. The most that is olaimed is that Jhey erred in judgment, and the 
court is asked, in effect, to convert itself into a jury, and ascertain the 
damages it thinks ought to be assèssed in'the case, and reduce the ver- 
dict of the jury to that amount, or grant a new trial. 

It'îà my observation and expérience' that a jury of intelligent, fair- 
minded men, familiaF with the practîcal aflfairs of life,— and the panel, 
that tried' this case, I thiûki may fairly be gaid to come up to this 
standard, — are better judges of such a question of fact than the juclge on 
the bench. But, whetji^r bettçr judges or not, it is their exclusive prov- 
ince to détermine the question; and for a judge to substitute the dam- 
ages he wdiilà assess, acting himself as a jury, in thé place of the dam- 
ages thé jury haye assesséd, for no othèPTeason than that he thinks he 
ia a better judge ôf the fact than the jury, is an invasion of the province 
bf the jury, and a violation of the constitution al right of a suitor to hâve 
his cause tried biy a jury, and the questions of fact in it determined by 
their verdict. In this case the damages are not in my judgment excess- 
ive, in the Sénsc that the jury could^not upon the évidence fairly find 
that sum. It boots nothing that, if the cause had been tried before me, 
I would hâve found a somewhat less sum. 

It is said that the former verdict in this case for $2,500-^a much less 
sum than the présent verdict — was set aside by Judge Hallett,- because 
he considered it excessive. This argument suggests thèse observations: 
Mrst. It is conceded thstt on the former trial the statute requiring the 
défendant to fence its slack-pile was not brought to the attention of the 
court, and hence it was a doubtful question whether the défendant had 
beeh guilty of ahy négligence, and this doubtless influenced the jury in 
making up their verdict, and the court in setting it aside. Second. 
There is nothing to show that the évidence was the same on both trials. 
From the fact that the court set aside the first verdict on the ground that 
thé damages' tvere excessive, it is fair to présume that the plaintiff 
Sfteriglhenèd'bis case on this head at the second trial by additiopal proof 
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afi to the severe nature of hia injuries, and their permanent character. 
And, thirdly, if the proof was the same at the two trials, it only shows 
the widely différent conclusions that men of equal intelligence and equal 
opportunities will draw from the same state of facts. I should feel very 
much like deferring to my leamèd Brother Hallett on a question of 
law, but when we go outside of the law, and put ourselves in the place 
of a jury tp: pass upon the facts, in this kind of a case, I think a good, 
intelligent jury knows better how to do that than either or both of us. 
And if this case, on the évidence I heard at the last trial, had been sub- 
mitted to Judge Hallett and nayself, sitting as a jury, and he had 
thought :$2,500 au excessive verdict, there would bave been a hung jury. 



Kbatob et al. v. St. Johit. 

(CHreutt Cowrt, D. Minnesota. July2, 1890.) 

' ■ ' I ■ ■ ■ , ' ■ • : ' ' t 

JoBSinniT— Rbs Asjdpicatx— Idiiititt ov Point a.t Issdb. 

On the plea of ra adjtidicata in an action by a principal against lili ttgont for 
the purchase of land, to recorer tt8,000 alleged to bave been reœired by the agent 
of the jfnoneys paid by pl^ntifls to hi» vendor, it appeared that in a former act^oQ 
by the ^rindpal against the agent for f randnlent représentations as to the value of 
the landra judgment was recorered against the agent, but it did not appear thait 
•ny issue w«s raised as to the $18,000 ^eceived by the agent, or that at that time 
plaintiils had any loiowleâg» of it HeJd, that the former suit waa not a bar W thë 
' second. ; 

■ ■ ( 

At Law. 

Flandrau, Squires <Ss (Jutcheon and Searles & GaU, for plaintiffa. 
Clapp & McCarlmey and C. D. O^Brim, for défendant. 

Miller, Justice. This is an action brought by Keator against St. John 
onthegronnd that, while St. John was bis agent for the purpose of purchas- 
ing spme pine lands, he (St. John) received sorne $18,000 from the other 
side, which he converted to bis own use, and which was paid in fact by the 
présent plaintiff in the case. If that was so, it undoubtedly wasa gopd 
foundation for an action, and as the case is presented on this motioQ 
that much is conceded. But St. John présents to the court as a défense 
a former trial and a judgment in the state court, which is alleged to be 
for the saine subject^matter between the same parties, in which a judgr 
ment was rendered against him for $5,000, which stands unreversed, 
and which, he daims, is a bar to the suit now before us. If that werç 
80, if thatwere for the same cause of action, and between the same par- 
ties, it would be a bar. The défendant states that at the introduction of 
the record of the former suit he asked the court to tell the jury, not that 
it was a bar, but that they must find a verdict for the défendant on that 
ground. There is no assignment of that as an error, because the qpnrt 
was notbonnd to say to the jury: "Thèse are the same parties, and the 
&ct8 prove4. in; tbe state court are the same facts proved in this court." 
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That waà. a' matter it wàs his daty to.ieave to the jury; :Hehad a right 
to doso., and there is ko error in tbat *uling. But there were instruc- 
tiona âsfced upon the parlt;of the défendant with. regard to that matter, 
whicb, if it wàs a good -défense, ough-t probably to bavé been given; and 
the. question is wfaetber^ as w« ëee, it now, as it iswiththe record of 
both cases before us, ît is sueh a défense as the court- ought to hâve in- 
structed the jury that he oould and ought to hav« relied upon as a dé- 
fense a^ainst the présent case/ The doctrine'on that sUbject has under- 
gonessme modification, and has. al wàys been liable tosome divergence 
of opinion in différent courts at différent times. Pèrhaps' the doctrine 
as np^i sesiablisbed, andi as acted on by the suprême court of thé United 
States, is best stated in the case of OromweU v. Sac Go., 94 U. S. 351, 
which was cited hère the other day. It had been held in the case of 
Awrora v. West, 7 Wall. 82, that not only would what was actually de- 
cided in the first suit be a bar to a second suit for the same cause of ac- 
tion, but that whatevoE ,m%ht hâve been decidçHÎ under that issue was a 
bar to any further prosecution for the same similar cause of action. In 
OromweU v. Sac Cb. it was held thatMihe rule in ^lurora v. West was a 
dictvm not necessarj' to the case; that to be a bar to a subséquent suit 
the p^tOT;,,nç^»st eithè^j ha^e; 1)èenL"'kctually trïed and dêcided, or it 
must ^ave bieén inferentially decidedj that is, it must be proven as 
/a,njicttiM,feçtvtbat îf^:^^^ flrst court' or jury, or it 

must be an iQferenceiriom the stat© of the pleadings that the judgment 
retoderqd;i4itl9t hâve |eën,ço^ trial court. , I think that is 

the solid founàation on which the doctrine of res adjudicata rests. Ap- 
plying thèse principles to the présent case, it is very true there is a lib- 
éral statement in the first action against Mr. St. John about hîs com- 
mitting J5tîatids où the plàîntiff, and sibout the fràud cbnôérning the pur- 
chase of this samèland; and it isbàrely possible that èndéi* the first déc- 
laration the présent fraud of the défendant, having received $18,000 
frâm the other side wHilë'acting as the agent of the plaihtiff, might nave 
been presehted and dociàidéred. But ît does not appear that it was 
proved. I dd not underBtand thiat thé exact truth as it 'appeared on this 
trîal, cbiifessed by Mr; St. John bimsèlf, that while acting as the agent 
for thé présent plaintiff iti the purchâye'ôf the land frona Grillespie he got 
$18,000 ttf the ihoney that Gillespie got from the plaintiflF, was so fâirly 
set forth that the plaintiff knew su'ch was the fact^ -thàt it was an is- 
Btle in that case. But àfter that case Wa:s decided the présent plaihtiffs 
beèanaiè aware ôf that fact. They were able to trace the riotes he took 
which were paid in thé barik, so thàfr on the seconid triai thëré was this 
decidéd issue about the $18,000 récèive'd by St. John. Without élabo- 
rating the case'âny further, We are of the opinion that the judge of the 
éircùît court was right in refusing toi hold that the ârst suit wàs a bar to 
ihe second action. The frauds Were différent, any t^ay." Thé firstfraud 
for 'n^hiçh 'à irècovery waB àôught was for false r.epresèhî:ations,piade tO the 
plâînti-ffiby St. John as to thé value oi' the property. Yoiï who live in 
this part of the country among pipé lands know that their vaille dépends 
ùpOa tbèquantity ôfptùe timfaèr tliàt4k'upôn théra, àhd 'that is a niai- 
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ter of caleulation and knowledge, to be obtained by inspection. Mr. St. 
John professed to bave tbat kriowledge, and made false stateménts about 
it, for which the jury held him liable in the sum of $5,000. That was 
totally dififerent from the $18,000 which he actually received as bis re- 
ward froQî Gillespie for helping to sell this land. I am of the opinion 
that the motion for a new trial should be denied. Ordered accordingly. 



Ex parte Ulrich. 
(jDîstrlct Court, W. D* Missouri, W. D. June 23, 1890.) 

1. CoNSTITttTIONAL LAW— DUE PbOCESS OP LaW— FOEMEB JbOPAEDT. 

SlnCe it is a principle of the co.mmoii law that no one shàll be twice placed in 
jeopardy for the same offense, the trial aud commitment of one who has already 
heen tried and aoquitted of the same otFeuse is depriving him of his liberty "with- 
out due ph>cess of law, " within the meaning of Const. U. S. Amend. 14. 

2. SàHE— DÏBOHÀBOE OF JUET— PoBMEB ACQUITTAI. 

Wh,ere, after a person has pleaded not guilty, and been put on trial for a felony, 
and évidence has been introduced by the state, the judge adjoums the case to take 
Qp thé trial of another set for that day, and on the aajournment day, on the ground 
tnat jhels unwell, discharges the jury without the ^risoner's consent, the discharge 
is équivalent to au acquittai; and be cannot t>e again trled for the same offense. 

3. Bamb. 

Const. Mo. S 23 of the bill of rights, providing that "no person, aftçr haying been 
once acqnitted by a jury, " shall again be put in jeopardy, but, if the jury "fail to 
rehdei' a verdict, the court before which the trial is bad may, in its discrétion, dis- 
charge thé jury, and commit the prisoner for trial at the next term of the court," 
eto. , does not give the court a right to commit a prisoner for a second trial after dis- 
charging thé jury without légal cause. 

4. Same. 

Const. V. S. Amend. 14, providing th{kt no "state" shall deprive any person of llfe, 
liberty, or property without due process of law, applies eqaally to the àct of a state 
judge. 

At Chambers. On habeas corpus. 
driUenden, StUea^à: Gilkemn, for petitioner. 
A. R. StraÛier, for the State. 

Philips, J. This application for writ of habeas corpus grows, snbstan- 
tially, dut of the foUowing state of facts: The petitioner was indicted 
by the grand jury in the state criminal court of Jackson county, Mo. , for 
the crime of bigamy. He was arraigned, and entered a plea of lïot 
guilty. The case coming on for trial on the 21st day of April last past, 
a jury was duly itnpaneled and sworn to try the case. The opening 
statement of counsel was made to the jury, and the state introduced and 
examined one witness for the prosecution on that day. The trial of the 
cause was then adjoumed tô the usual hour of the following day. On 
the 22d of April the trial waa resumed lu thè forenoon, and a num- 
ber of witnesses examined on the part of the state, when certain record 
évidence was ofifered by the state, whichi would hâve about conduded 
the évidence on its part. Discussion arose as to the admissibility of 
this record évidence about the noon hour; On suggestion by counse) 
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that the court miglit then àdjourn until after dinner, the court ob- 
served that there was a matter of small importance, or something of 
that ténor, to corne up that afternoon, which would probably occupy a 
few hours, and said he would adjourn the further trial of the case until 
next inorning at 10 o'clock, which was so ordered without objection. 
Although the prisoner was linder the usual bond for his appearance, the 
court, according to what seems to be its practice, after the trial of an 
accused on bail has begun, ordered the prisoner into the custody of the 
marshal, who placed him in jail. On the following morning, the 23d, 
counsel for the prisoner appeared in court at the designated hour of 
said adjournment, expecting to proceed with the trial of said cause, when 
they discovered for the first time that, on the afternoon of the day pre- 
ceding, another case, Siate v. Wheel&r, had been taken up for trial before 
a jury before another judge specially seclected therefor, and was then in 
progcess. The regular judge of the court was npt. then présent, nor was 
the prisoner brought into court. The prosecuting attorney announced 
to ttiè j'itry and Witnessés that they neêd iiot attend court further jn the 
case of State v. Ulrich^ until 2 o'clock p. M. of that day, whereat jury 
aûd'jMttïesses dispersed, without more. About 3 o'clock p. m. of that 
day tliip judge of the court appeared, and, the trial of the Wheeler Case 
yet bfei% in progress, announced that the case against Ulrich would not 
be called until the following morning. This was repeated until Satur- 
day teoming, the 26th day of April. The Wheeler trial was concluded 
oh th,$.'eVéTnihg of the 25th of April. During ail thèse acts and adjourn- 
mentS' the prisoner was not présent, and was confined in jail, and gave 
no'bdiisént to the prOceedings. On the morning of the 26tl( the court 
announced that he was not feeling well enough to proceed with the trial, 
and 'drdtSfiëdJi against the objection of the prisoner's counsel, that the jury 
in the case be finally dischàrged therefrom, and the cause be continued 
for further trial until the 26th day of May, following, before another 
jury; and the prisoner was remanded to jail. The évidence shows that, 
after the court made the foregoing order, it reniained in session an hour 
or so, transacting other business, and then adjourned court until the 5th 
day of May following. On the 2r>th day of May, the day the Ulrich 
Case twte set down for another trial, counsel for prisoner appeared, and 
filed motion in the nature of a plea in bar, asking that the- défendant 
be dischàrged on the ground that hehad already been placed in jeopardy, 
and) in légal effecty acquitted, by the former proceedings io the case. 
This motion. was overruled, and the défendant again put to trial befoio 
another jury. He was found guilty> and sentenced to a term of impris- 
onment in the state penitentiary for two years. After an ineffectuai mo- 
tion in iirrest and for new trial, thé prisoner has presented to this court 
his pétition for discharge by the writ of habeas corpvs, on the ground 
that fais imprisonmentisiiijviolationof the fifth ahdfourteénth amèhd- 
mentsto the fédéral constitution. 

By Aot Gong, approvéd Feb. 6j 1867, jurisdiction is conferred on 
United'îSfates district courts, and jiidges thereof, "to grant writs of 
h^eaa corpus in ail cases where any person may be restraiued of his or 
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her liberty in violation of the constitution, or of any treaty or law of 
the United States." To bring the application, therefore, within the terms 
of the act, it must be made to appear that the petitioner is restrained 
of his liberty in violation of the constitution of the United States. As- 
suming for the présent that thefirst submission of the petitiouer's case to 
the jury, and the jury's discharge by the court, was, in légal effect, a 
discharge or acquittai of the défendant therein,is the further confinement 
in jail violative of any right of the petitioner secured by the constitution 
of the United States? The fifth amendment to the fédéral constitution 
provides ^;hat — 

"No person shall be held to answer for a capital or otherwise infamous 
crime unless on a presentment or indictment of a grand jury. * * * 
Nor shall h ny perso a be subject, for the same offense, to be twice put in 
jeopardy of life or limb. Nor shall be compelled, in any criminal case, to be 
à witness against himself, nor be deprived of life, liberty, or property wilhout 
due process Of law," etc. 

It is the settled construction of this amendment that it was not de- 
signed to operate as a limitation upon the state governments in référence 
to their citizens, but was adopted exclusively as a restriction upon féd- 
éral power. Banon v. City of Bdtimoreyl Pet. 243; Fac v. Ohio, 5 How. 
434; Twiickell v. Com. , 7 Wall. 321 . The fourteenth amendment déclares 
that— 

"AU persons born or naturalized in the Uiiited States, and subject to the 
jurisdiction thereof, are cilizens of the United States, and of the state wherein 
they réside. No state shall make or enforce any law which shall abridge the 
privilèges or immunitiesof citizens of the United States; nor shall any state 
deprive any person of life, liberty, or property withput due process of law, 
nor deny to any person within its jurisdiction equal protection of the laws." 

This is an express limitation upon the powers of the state government, 
It opens with the suggestive déclaration of the dual citizenship of ail per- 
sons, native and naturalized, and then, in récognition of the maxim of 
free governments that the obligation of allegiance is corrélative with the 
duty of protection, it déclares that no state shall by any law abridge arty 
of the privilèges or immunities secured to thé citizens of the United 
States, nor shàll the citizen be deprived of life, liberty, or property with- 
out due process of law. What is the purport of the term "due process 
of law?" Kent, in his Commentaries, says: 

"It may be received as a proposition universally understood and acknowl- 
edged throughout this country that no person can be taken or imprisoned, or 
disseised of his freehold or estate, or exiled, or condemned, or deprived of life,, 
liberty, or property, * * * unlëss by thé lawbf the land. * * * The 
words ' by the law of the land,' as used originally in Magna Gharta, in réf- 
érence to this subject, are understood to mean due 'process of law.' * * * 
Thebetterand larger définition of ' due prOoesSof law' is that it ineans lâ?w' 
initsregularcourseof administration through courts of justice." VOlUme 2, 
p,13..-i... ■/.;.•.•..:. . -..;... ■,-, "M .. ^- :■;•/! .■.-,:,.;.' ^^ ;:■;,.. - \ ■■ 

So the suprême court of the United States, in Murraj/ v. Impri^emein.t 
Co., 18 How. 272-276-, iftéaking of this 'prbôe'ss, sàiàV '''''^'' """ '''"' 
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"The article is a restraint on the législative, as well as on the executive and 
jUdiclal. powerS of the govemmènt, àrid cannot be sô coristruéd as to leave 
congrèss fre« tô raake any procéss diie proeess of law by its mère will. To 
wfaat principles,' then, are we to resort to ascertain whetb«r this procesa en- 
acted by congrèss is due proeess? To; this the answer must be twofold. We 
must examine the constitution itself to see whether this proeess be in confliet 
with any of ifs provisions. If not found to be so, we must lools to those set- 
tied usages and modes of proceeding ekisting in the common and statute law 
of Ehgland befbre the émigration of bur aticestors, and whîch are shown not 
to hâve been unsuited totheir civil and politieal condition by having been 
actedoQ by them after the settlement of this country." 

As there is, confessedly, nothing in the constitution itself in confliet 
with the idea that the citizen cannot be twice placed in jeopardy for the 
same criminal offense, in following the direction of the suprême court, 
we will find no principlé of the common law, grounded upon the great 
rock of the Magna CAarto, more firinly rooted than that no man shall bd 
twice vexed with prosecutions for the same offense. That wâs as much 
"the law of the land" as that he shonld not be tried or condemned with- 
out proeess of law, and the jadgment of His peers. Mr. Justice Miller, 
in ^parfe ionge, 18 Wall. 168, said: 

"If there is anythîng settled in the jurisprudence of England and America, 
it is that no man can betWicelawfullypunished for the same offense. * * * 
The principle ûnds expression in more tlian one form In the maxims of the 
common law. * * * in the criminal law the same principle, more di- 
reçtiy applicable, * * * iavxpreaseiiniheiLnUn, •nemo bis puniturpro 
eodemàèlloto;^ or, as Coke bas it, • nemojiebet his puniri pro uno deliato,' 
* * * The common law liot only proliibited a second punishment for the 
same offéiise, but it went furlher, aiid forbid a second trial ifor tlie same of- 
fense, whether the accused had sufifered punishment or not, and whether in 
the former trial he had beéh acquitted or convicted." 

Then, quoting thelanguage of Mills, J., in Corn. v. Olds, 5 Litt. (Ky.) 
137, as follows: ' " ' 

"Every person acc(uairited with the history of governments must knowthat 
State trials hâve been éUpIoyed as a formidable engine in the hands of a dom- 
inant administration. * *:>• To prevent thèse mischiefs the ancient com- 
mon law, as well as Magna Cfiarta itaéit, provided that one acquittai or con- 
viction sbould satisfy tiie law, or, in other word», that the accused should al- 
ways baye the rigl^t spcured to him of ayailing himself of the pleas of autrefois 
acquit aùd autrefois con.'éîot. To pei'petuate this wise rule, so favorable and 
necessary to thè liberty of'thf citizen in a government likeburs, so frequently 
subject to changes in popular feeling ând sentiment, was the design of intro- 
ducing into our constitutions the clause in question." 

And responsive to this same âuthority, and in récognition of the uni- 
versality of iihé principle in question, the learned judge inSfcife v. Coop&r, 
13 N. J. Law, 361, said: 

"Our courts of justice wpuld hâve recognized and acted upon it as one ot 
t^emost val iia^le principles of the common law without any constitutional 
provision. ; * ; * * Ândall who are conversant with courts of justice 
ni ¥ m must be satisfleid that this great principle forms one ot the strong 
bulwarks of liberty. " 

Sb the supi^me court of the United States says: 
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"It is contrary to thé nature ànd genius of oui- goverhmeirt to pu'nish an 
indivldual twice for the same offense." Moore y.Péople, 14 How. 21. 

That this rtile of ûnivèrsal justice and law owes net its origin to cpn- 
stitutional déclarations, but was designed only to emphasize and pré- 
serve it, see Lee v, State, 26 Ark. 260; State v. Snyder, 98 Mo. 555, 11 
S. W. Rep. 1036; Ex parte Snyder, 29 Mo. App. 261. And Cooley, in 
his work on Constitutional Limitations, (section 36,) says: 

"Wemust not commit the mistakeof supposing that, because indivldual 
rights are gaarded and protected by them, [constitutions,] they must also be 
considered.às owing their origin to them. Thèse instruments measure ttie 
powers of the rulers, but they do not measure the rights of the governed. " 

As expressive of how deeply rooted this prinCiple of the common law 
has ever been in the minds and convictions ôf the Atiierican people, as 
their conâmon, inestimable, héritage of liberty from the institutions and 
usages of the mothercbuntry, the colonisfs, long béforé thé adoption of 
the constitution, incorporatéd the provision respectirig due process of 
law, or the law of thé land, in ail their local governtnerit^; arid there hais 
not been a constitution, state dr fédéral, adopted >£■ this contînèût, 
which does not coritain the provision against doublé trials and puhish- 
ments, or punishment after acquittai. It is imbedded in the very boïié- 
work of our political and judicial System. Compelled, as the learnéd 
counsel for the state is, to admit this historié truth, he ingenioiïsly 
Bought on the argument of this cause to maintain the proposition that 
the term "due process of law," as employed in the fourteenth amend- 
tterit, 'was pot designed by ils framers to extend to and embrace the in- 
stance of a double jeopardy in a criminal prosecution, for the reaspn that 
the same provision found in the fourteenth amendniént also appears in 
the fifth amendment, in which is the clause prohibiting the placing of 
the citizen in jeopardy twice for the same offense; and he relies upon the 
statementof Mr. Justice Matthews in iZurtadov. Oaiifomîa, 110 U. S. 534 
dseq., 4 Sup. Ct. Rep. 111, 292, to the eflfect that the term " due. prdcess 
of law" is çmployed in the fourteenth amendment in po différent sense 
j'rom that in the fifth amendment, and that, if "it had been part of its 
purpose to perpetuate the institution of the grand jury in ail the states, 
it would hâve embodied, as did the fifth amendment, express déclara- 
tions to that effect." The contention of counsel is that, by parity ôf 
reason, inasinuch as the fifth amendment contained also an express pro- 
vision against again vexing the citizen with prosecution after having once 
been in jeopardy, it would hâve been superfluous and repetitious to cover 
the same right under the clause respecting due process of law. It must 
be confessed that some expressions of the learned justice in this coriiiecr 
tion give color to such inference. But a doser exàmination of the con- 
text, as well as the whole debate on the question involved in that casé, 
Can leave little doubt that such first impression is quite superficial. A 
brief review of the CaliforHia case, we think, will make this clear. The 
constitution of the state of Càïifornia authorized the prosecution of persons 
on information. Hurtado was' accordingly, on informatioti, proseôtttad 
and convicted of the crime of murder. He applied to the suprême 



592 FEDERAL KEPORTER, Vol. 42. 

court of the United, States to review the judgment of the state court, on 
the ground.that jthe trial and conviction was not due proceSs of law, 
within the meanip^ of the fourteenth amendaient. The argument of 
Mr. Justice Matthews, who wrote the majority opinion of the court, was 
to show that the presentment or indictment of a grand jury in cases of 
felony was not s6 established and fixed in the common law of England, 
as it existed at the timie of the adoption of the fédéral constitution, that 
it could be regarded ag a part of the law of the land, within the meaning 
of,"due process of law." The opinion reviews the history of Magna 
Cliarfa, &nd the comments thereon by Coke and other English authori- 
ties.and judges, to shpw that presentment and indictment were not a 
paf^ pf the law of the , land as secured by Magna Charta, and interwoven 
ty usiàge in the practipe of the courts of common-law jurisdiction; and 
fpr, thfl. reason, although the fifth amendment provided that no person 
covilcl be held to apsiver for a capital or otherwise infamous crime unless 
on presentment or indictment of a grand jury , it was not included within 
ihe terms of "duc process of law," as employed în the constitution, as 
t)l.tte grpçess of law is process according to the law pf the land as it ex- 
uted.byiimtnemorial usage in England, and was t^apsplanted by the 
cialppislte on this continent as a part of our héritage pf liberty. Then, 
jrÀ'u^iifl.ftlie justice says: 

"The natural and obvioiis inference is tbat, in the sensé of the constitu- 
tion, i due process of law ' was not meant or intended to include, ex vi termini, 
the constitution and procédure of a grand jury in any case. The conclusion 
isequally irrésistible tbat, wheii the same plirase was employed in the four- 
teenth àtûendment to rëstrain the action of the states, it was used in tbe same 
aensèi and with no greater extent. " 

And then, as evincive of the fact that it was in the mind of the court 
to exdude the right to a presentment by indictment from the term "due 
process ôf 'law," because such right was not a part of the law of the land 
in England, the opinion proceeds: 

"Due process of law in tiie latter [the flfth amendment] refers to that law 
Of the land which dérives its authority from the législative powers conferred 
upon congress by the constitution of the United States, exercised within the 
liniits therein prescribed, and interpreted according to the principles of the 
commpn law. In the fourteenth amendment, by paiity of reason, it refers to 
that law of the land in each state, which dérives its aiithorlty from the inhér- 
ent and réSerVed powers of the state, exerted within the limits of those funda- 
mentai jitinkîiples of liberty and justice which lie at the base of ail our civil 
and politîeàl institutions." 

The opinion then proceeds to show that, by the term "due process of 
law," ittwas tjie desigii of the amendments to irrevocably secure the citizen 
or cpmmunity against "arbitrary power enforcing its edicts to the injury 
of the persons and property of its subjects," as "pssential to the préser- 
vation of .public and private rights, notwithstanding the représentative 
çharaq^er pf our political institutions." The opinion then quotes with 
approbi&tion jt^ie language of the suprême court of Mississippi in Brounn 
y. j^vee Cb^m^sioners, 50 Miss. 468: 
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"The princîple does not demand that the laws existing at any point of Mme 
Bhall be irrepealable, or that any forms of remédies shall necessarily continue. 
It refers to certain fundamental rights which that System of jurisprudence, 
of wliich ours is a derivative, bas always recognized. If any of thèse are dis- 
regarded in the proceedings by which a person is condemned to the loss of 
life, iiberty, or property, then the deprivation bas not been by 'due process 
of law.' " 

« 

The opinion then, in express récognition of the true import of due 
process of law, concludes by saying that that proceeding is due process of 
law "which regards and préserves those principles of Iiberty and justice" 
which hâve corne to us frora immémorial usage as safeguards of personal 
Iiberty. If the contention of the state hère be correct, that Mr. Justice 
Matthews intended to assert the proposition that a second prosecutioa 
for the same offense after acquittai, or that the right of presentment by 
grand jury, are notincluded within the term "due process of law," simply 
for the reason that in the fifth amendment thèse rights were expressly 
protected, and that nothing else named in said amendment, therefore, 
could befegarded as coming within the protecting arms of the guaranty 
of due process of law, it would hâve been sufficient to hâve merely so 
asserted, and that would hâve ended the case. On the contrary, the 
élaboration of the proposition that the presentment by indictment could 
not be regarded as the law of the land within the meaning of Magna 
Charta, and usage in the common-law courts, and for that reason did not 
come within the meaning of "due process of law," extending over 17 or 
18 pages of the reported case, leaves no room for doubt that, in the mind 
of the suprême court, had the right in question been part of the law of 
the land as hereinbefore defined, the appeal of Hurtado would hâve been 
well taken under the fourteenth amendment. This conclusion is made 
irrésistible by the dissenting opinion of Mr. Justice Harlan, 4 Sup. Ct. 
Rep. 292, whose great effort was to demonstrate the proposition that the 
necessity of a presentment by grand jury in such an offense, before the 
accused could be put to trial, was a firmly rooted principle of the com- 
mon law, and was the law of the land as understood and recognized by 
the colonists and the framers of the fédéral constitution. And, to reduce 
the principles maintained by the majority opinion to the aryumentum ad 
abmrdem, Mr. Justice Harlan contends that the position taken by them 
ought to lead to the monstrous conclusion that the term "due process of 
law," as employed in the fourteenth amendment, would not coverthe in- 
stance of putting a citizen twice in jeopardy for the same offense, which 
evidently the court would not désire to bave imputed to it. It is further- 
more quite apparent that, in the opinion of Mr. Justice Miller in Ex 
parte Lange, supra, 172, such a violation of the rights of the citizen in 
question hère would bave been cognizable by the fédéral court. In 
alluding to the case of Moore v. People, 14 How. 13, he says: 

"But it was also urged that the party might be subjected twice to punish- 
ment for the same otïense, if liable to be prosecuted under statntes of both 
state and national législatures. In regard to this, Judge McLeakt said 
* * * that 'the exercise of such a power by the states would, in eflect, 
be a violation of the constitution of the United States, and of the respective 
v.42F.no.ll— 38 



594 IBDEEAL EEPORTEB, Vol. 42. 

states., ,They ail provide against a second punishmeh^ for the same act.' • It 
is eoijiitrary.'said he, «to the nature and genîus of our gôvernment, to permit 
an indiyldifi^l to be twice punished for the same act.'" 

Thé case of the petitiôner présents àii instance of the môst flagrant and 
reckléss disregard of the rights of a citizen. He was arraigned, pleaded 
nçt guilty, and put hirnself upon a jury of the country. The state pro- 
<^édéd to'lay before the jury much,' if not thegreatef part, of its evi- 
dencoi By the now Well-recognized law of the landj the prisoner was 
then pkced in jeopardy of his liberty, and was liabie, without the power 
of retiiaCtiôli on his part, to conviction and infamous punishment. 
CSooléiy,- X!)bnët. Lira, C5th Ed.) 899; Ex parte Snyder, 29 Mo.'App. 256; 
State V. Snyder^ 98 Mb. 556,11 S. W. Rep. 1036; l^BîSh. Crim. Law, 
§ 1045; Pmno v. State, 54 Amer. Rep. 511; Roberts v. Staie, 58 Amer, 
Dec. 536,' àiid note; Sfiàfev.iîedrJian, 17 lowa, SS2; State v. McKeë, 21 
Aiùèl'. Dec. 499i aûd note. Instèad of proceediiig with the trial, the 
Court, Withôiutdisclosinjg the real pûrposé of the àdjoiirtiment, adjourned 
the trial frëm nooh until the followiûg morning, and withoùt the kiiowl- 
ëdge or cOiisebt bfthë prisOner, in Ma absence in jaîl, and in the ab- 
sètacè of his counsël, the èourt permitted thé trial bf another cause to ba 
taken lip, which occupied four dàys of court, allowing the jury to sépa- 
rât© at wiU, without any charge from the court; arid'the bausecontinued 
from daytb'day without the présence of the prisoner at any of thèse ad- 
joummentôi' Then, on' the sixth day, the courte against the objectioti 
of the prispriëf,' dischlargéd the jury which had partly heàrd the case, as- 
signîng 88 thé reason theréfor that hé felt too unwell to proceed with the 
triail. He then ordte'éd tiié oaaé continued for a month, and again, 
against thé plea of aikr^ma acquit, cothpelled the prisoner to submit to 
another trifl beforé âiiother jury, by which he was convicted. No au- 
thority of law can be shôWn for such a proceeding, and it is to be hoped 
it has Dib précèdent utid'ër constitutional gqvernment. The discharge of 
the jury after' trial beguh, without légal necessity theréfor, is in law tan- 
tamount to fe acquittiil. Pizalmv. Stâie, 54 Amer. Rep. 511; HUancb 
V. dm., 56 Amer. Rép; 236; Stàtev. Calendine, 8 lowa, 292. In Wright 
v. State, 5 Ind. 292, the court sayi 

" WheneVér a person ^hiûl havebeen given in charge on a légal indictment 
to a regiilàr jury, and that jury unnecessarily discharged, he has been once 
put in jeopardy, and the dîsoharge is équivalent to a verdict of acquittai. If 
a court has the right, during the trial, capriciously to discharge the jury, and 
continue the cause untU the next termi * * * he might at every term 
impanel, dicfçharge, and çpntinue, and ttius rob the prisoner of his liberty by 
preventing a final. investigation, * * * We cannot regard the rule as 
wise or safe which places arbitrary or unguarded discrétion in the hands of 
any one when it can bë reàsonably avolded." 

In Mitch^ y. State, 42 Ohio St. 383, the court say: 

"If the jury 1)6 thereafter discharged without a verdict, where no I^al 
ground of discharge is.shown; the effectwill be preciselythe same as if a ver 
dict of acquittai had been rendered." 

liiWhittm V. State, 61 Miss. 717, the court say 
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"The power to dismlss a jury in prosecutions for a felony can never dépend 
on pleasure. 8uch power is wl^olly dépendent on necessity, either physical or 
légal. Wheretbereis no necessity, there is no power." 

Mr. Chief Justice Gibson, in Com. v. Cte, 3 Eawle, 498, said: 

" Wliy it should be tliouglit tliat the citizen bas no other assurance tlian tlie 
arbitrary discrétion of the magistrale, * * * I am at a loss to imagine. 
If discrétion is to be called in, there can be no rernedy for the most palpable 
abuse of it but an interposition of the power tè pardon, which is obnoxious 
to the very same objection." 

Likewise, Mr. Chief Justice Black, in McFaddm v. Com., 23 Pa. 
St. 12, said: 

"A discbarge of the jury in a capital case after the trial has begun is. not a 
continuance of the cause. It is the end of it. And, for ail purposes of future 
protection, it is the same to the prisoner as an acquittai, unless it was done 
with tais own consent, or demanded by some overwhelming necessity." 

The fact that another case had been set for hearing on a day which 
intervened during the trial of this petitioner created no légal necessity 
for an interruption of petitioiier's trial, already begun. The case on 
trial had the right of way, and nothing short of some providential inter- 
férence, likethe continuée! sicknessof the judge, the sickness of ajuror, 
or some like légal impediment rendering it physically impossible or il- 
l^al to proceed, could hâve justified such an interruption of the trijil, 
and dischai^e of the jury. The asserted indisposition of the judge after 
the terminatàon of the Wheder Case cannot be regarded as the légal neces- 
sity impelling the discharge of the jury. The évidence before me, as 
well as the history of the case itself when it was tried, leave no doubt 
but that the trial of the petitioner's case, had it proceeded, would hâve 
ended long prior to the intervening sickness of the judge, in addition tp 
which the évidence shows that the court, when it did discharge the juryy 
adjourned court over to the 5th day of May, when it wfis again in ses- 
sion. So there was no necessity for the discharge of the jury even upon 
the score of the temporary indisposition of the judge, as aÛ thèse adjournr 
ments were, during the same term of court. If, merely for the accom- 
modation and convenience of other persons and cases, the case on trial 
may be pretermitted at the will of the trial judge, any number of cases 
may be sandwiched between the commencement and conclusion of the 
trial, and thus the défendant be kept indefinitely on the rack, tortured 
with the natural anxiety and dread sensé of uncertainty as to bis fate. 
Such a course of procédure would be as violative of the genius of our 
institutions of government as of the better instincts ofhumanity. The 
provision of the bill of rights which guaranties to the accused a speedy 
trial is just as effectuai after the trial begins as it is before; and this 
violation ôf the prisoner's rights was intensified aftér so long a delay, 
during whiçh he was confined in prison, by the unriécessary discharge 
of the jury. The law will give hira the benefit of the presumption that 
the first jury might hâve acquitted him, and it is responsive to this ben- 
efiçent spirit that such first trial amounts to an acquittai. 
. It is contended, however, on this branch of the case, by the. prosecut- 
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ïng attomey, that, in the state constitution, (section 23 of the oill of 
rights,) nothing short of a verdict of acquittai by the first jury can pre- 
vent a second trial of the prisoner; and the case of State v. Jeffors, 64 
Mo. 376, is cited in support. In that case the record showed simply 
the trial of the défendant, the final submission to the jury, and then the 
discharge of the jury by the court. The fact was that the jury disagreed, 
and the record failed to show this fact, which omission of the record was 
sought to be remedied at a subséquent term by an entry nunc pro tune. 
The plea of the former acquittai was interposed in bar of the second trial. 
The suprême court held that the entry nune pro <imc was inadmissible, 
for the reason that there was no minute or mémorandum of record in 
the trjal court by which such subséquent entry could be made; and it 
was fùrther held thatunder the state constitution the facts of that case 
did not amount to acquittai. The said section of the bill of rights pro- 
vides that — 

"No person, • * * after being once acquitted by a jury, be again, for 
the same offense, put in jeopardy of Jife or liberty; but. If the jury to which 
the question of his guilt or innocence is aubmitted fail to render a verdict* the 
coutt before which the trial is had may, in its discrétion, dischargo the jury, 
and commit or bail the prisoner for trial at the next term of court, or, if the 
state of busineas will permit, at the same term." 

It was iiï discussirig this state of the record, and as applied to the facts 
of the case; that Judge Norton observed that this provision of thé con- 
stitution was' intend ed in part to change the old commOn-law practice 
of conflning the jury, to befed on bread and water, until the end of the 
term, in ordeï to compel a verdict, on pain of being transported in a cart 
around the circuit until a verdict was rëached. "Strict as this rule was," 
says the opinion, "it was nevertheless within the power of the court to 
discharge a jury * * * for causes which could not be foreseen, 
* * * such as the sudden death of a juror during the progress of the 
trial. Thé provision above quoted dëôlares in plain terms that nothing 
short of an acquittai by a jury shall prevent a second trial. This being 
its obvions meaning, we do not see how the trial court could hâve done 
otherwise than overrule the motion for the discharge of the défendant, 
as his right to a' dischargë * * * depended upon his acquittalby 
a jury, which the record in the cas6 dues not show." This language, of 
couree, must be undei*stbod in référencé to the facts of that case, and thé 
peculiar grounds of thë motion, for the judge further observés: 

"It cannot, certainly, àmount to an acquittai by the jury; for an acquittai 
by them can onlybe evidenced by the. r verdict, and ttie record before us shows 
no such verdict, but only that they retirèd to considerof their verdict. After 
the jury retires fprthis purpose, there are three ways in which they might' 
lawfuUy be discharged:. J'irsf, by returning into court a verdict for. con- 
viction or acquittai ;. ««cora'ii, by being discharged, by an order of court, bé- 
càuse of their inâbility to agrée upon a verdict, or by consent of défendant. Or 
some unavôidablé banse, sUéli as the sudden death of a jurOr; and, third, by 
tb&exph-atioùof the term of the court in which theMaï is pending.": 

,The opinion thènproCeèdsto slîbwtliat there was no discharge of the' 
juryeîthèr ou thé fifgi î5l''sécdnd countë; but thé' conclusion reàchéd' by 
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the court, from the facts in the case, and the statutory period of the terms 
of court, wasthat the term of court expired while the jury were out, and 
that authorized the court to make the discharge, The opinion then con- 
cludes with this significant observation: 

"We express no opinion as to the effect of an arbitrary, unwarranted dis- 
charge of a jury in a caseof felony. The powerto discharge for certain causes 
undoubledly exists; but it should be exercised with great caution, as the cit- 
izen whose lifeorliberty is given to tl>e hands of a jury is entitled to fair con- 
sidération by them, of wbich he should not be deprived by the arbitrary action 
of the court." 

Still more conclusive of the fact that the suprême court of the state 
does not place the construction upon the provision of the bill of righta 
that the person is not in jeopardy until once acquitted by a jury, in 
the sensé contended for by the state's attorney, the later case of State v, 
Snyder, 98 Mo. 556, 11 S. W. Rep. 1036, need only be cited. There 
the rulè of having been once in jeopardy was applied to the instance of 
a second trial after one conviction. In that case the court say: 

"It v*aB a maxim and practice of the common law that no man was to be 
brought into jeopardy more than once for the same offense. * * * Where 
the jury was charged with the deliveranCe of the défendant, — that is, when 
they are impaneled and sworn,— -the indietment being sufflcient, and the court 
being possessed of jurisdiction, hie jeopardy began." 

But for the suggestion made by the state's attorney in the argument 
of this pétition, it would scarcely be deemed necessary to say that the 
prohibition in the fourteenth amendment restricting the power of the 
state in the matter under considération applies equaïïy to the act of a 
state judge. It has "référence fo the actions of the political body de- 
noininated a/state,' by whate ver instruments, or in whatever mode», 
that action may be taken. The state acts by its législature, its execu- 
tive, or its judicial authorities. It can act in no other way. The con- 
«titutional provision, therefore, must mean that no agency of the state, 
or of the officers or agents by whom its powers are exercised, shall deny 
to any person within its jurisdiction the equîd protection of the laws. 
Whoever, by virtue of public position under a state government, depiives 
another of property, life, or liberty without due process of law, or dé- 
nies or takes away the equal protection of the laws, violâtes the consti- 
tutional inhibition; and, as he acts in the name and for the state, and 
is clothed with the state's power, his act is that of the state. This must 
be so, or the constitutional prohibition has no meaning when the state 
has clothed one of its agents with power to annul or évade it." In re 
Ah Lee, 5 Fed. Rep. 902. 

I recognize, in ail its compass, the wisdom and polîcy of observing 
with scrupulous regard the proper line of demarkation between fédéral 
and state authorities. It is safest and best that each should move within 
the orbit of its own rightful and limited jurisdiction. This is essential 
to avoid needless friction and conflict. By observing the spirit of com- 
îty between the respective courts, harmony of action is promoted, and 
the essential autouomy of each is conserved. So, when this pétition 
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was firstfpresenteiii on the discharge of the first jury, I deferred action, 
suggesting to petitioner's counsel that nothing short pf; a sensé of the 
suprême necessities of the prisoner'a ; condition could induce ray inter- 
férence. I preferred that the petitioner should wait and gee whether or 
not the state court would again attempt to put him to trial before an- 
otherjury. When the court did so,; I again postponed the writ until 
after the hearing of the motion for new trial, which is recognized by the 
suprême court of the state as the due and golden opportunity of the trial 
court, on calmer delibeïation, to rectify its errors committed in the 
progress of the trial. True it is the remedy yet remains to the prisoner 
to prosecute an appeal or writ of error to the state supteme court. The 
suprême court would not, however, grant the prisoner the speedier re- 
lief by writ of habea» œrpua, as in such cases it onljr takes. cognizance by 
writ of error or appeal; At this juncture of the case, I recall the utter- 
ance of Homer, that " on the first day of his servitude the captive is de- 
prived of one-half of his manly virtue." Each hour of the petitioner's 
illégal restraint is not only a degredation in its tendency, faut it is a 
crinie against liberty. The supremer icourt will in a few days adjourn 
until Gctober next. Under the most favorable conditions, no relief in 
that direction can possibly corne to the petitioner for four months. He 
nlA^ bë unable to obtàiQ bail. Must he lie in jail, and go to the peni- 
tentiary, in violation of his constitutionaî right to be set free? Being 
invested witb plenary jurisdiction for his protection, to fail to exert the 
ponreifrom an overscrupulous regard of the course of procédure in the 
state Courts would he as timorous as it would be indefensible. Under a 
soleEQQ eense of officiai duty, I must, therefore, order the prisoner's dis- 
charge from further custody. If, in this action, I err to the injury of 
the state, it bas its redress by appeal to the higher fédéral courta. 
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United States v. Means et al. 

[Circuit Court, s. D.Ohio, W. D. Deœmber 34, 1889.) 

1. National Baiïks— False EntbibS to Decbivb OrpicEBS— Dibbotobs. 

Birectfars ot a national bank are "offic«rs, " wittiin the meaoing of Bev. St. TT. S. 
§ 5309, which makes It a miedemeànor for bank offlcers to make taise entrles in any 
book, réport, or statement of the bank, with Intent to deoeive any of its offlcers. 

2. Samb— Indknt. ■ 

Under said statute, intention to deoeive any one director or offlcer is as criminal 
as tbe iiitentlon to deceive ail 6t them. i 

8. Samb— OimcEBs as AccompUCBs: 

A conviction caanot be had under said statnte where it appears that the offlcers 
alleged to hâve been deceivéd Were accompliçes in the spéculation, to hide which 
the f aise ebtries were made. 
4. Saw»— Pbbsdmption oi Intent — Rebuttai/. 

If such false entries had a natural tendefiby to deceive the bank offlcers, the faot 
that défendants deny having had any siich àctual intent cannot rebut the presump- 
tipD ojÇ intent arisin^ from the nature of the entriés themselves. 

6. Save. 

la such case the f act that the offlcers In question were not actually deceited ia 
notconclusive proof of the absence of intent to deceive. 
fi. Cbwinal liAW— Bvidbnob oï Oood |Cbabacteb. 

Proof of good character is no défense àgainst crime actually oommitted, but is a 
oircumstance in favor of thé défendant, 'm cases where tbei« is doubt as to coin- 
; mission of the crime. 

7. SaHE— BÈASONABLE DoUBT. 

Reaso'Àable doubt is an honest jnisgiving, generated by the insufficiency of thé 
proof. 

At Law. Charge to the jury. 

Indictment of William Means and John R. De Camp for a violation 
of Rev. St. U. S. § 5209, which provides that" every président, director, 
cashier, teller, clerk, or agent of any association * * * who makes 
any false entry in any book, report, or statement of the association, with 
intent, in either case, to injure or defraud the association, * * * or 
to deceive any officer of the association, or any agent appointed to ex- 
amine the affairs of any such association, * * * shall be deemed 
guilty of a misdemeanor, and shall be imprisoned not less than five years, 
nor more than ten." 

John W. Herron and Henry Hooper, ior plaintiff. 

Ghàrks W. Baker and Samuel F. Hunt, for défendant Meana. 

Jackson A. Jordan and Isaac M. Jordan, ioi défendant De Camp. 

Hammond, J., (charging jury.) Obvîously, this trial has been one of 
grave concern to the people of Cincinnati. The défendants hâve each 
established, by the best proof, a réputation for honesty and integrity at 
the time of the transactions involved which is beyond ail question. Nat- 
urally, this would be so; for, without such a réputation, one would not 
be allOwed to occupy the place of président or vice-président of a national 
bank; Whether honest or dishonnst in fàct, one admitted to such places 
must hâve at least an assured réputation for integrity; and hence itis 
thai Ihft.class of. offenses denoUnced by the banking act of congresa always 
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concerns men of the highest standing, for none others can become bank- 
ers, and employés of banka. This accounts, also, for the very severe 
penalties attachera by congress to a violation of those laws, rules, and 
régulations made to protect the people of the United States in tbeir use 
of that national banking System which they bave established by law, 
and which is so useful to them. Congress départs from its usual custom 
il» çriminal législation, and does nbt permit the court to détermine the 
minimum punishment, but for itself déclares that, if men of the high 
character employed in the national banks shall violate the laws made to 
protect the System from wrong-doing by those engaged in the trust im- 
posed by it, they deserve, and shall receive, not less than five years' 
litlj'pWsonment. Copgréss feared that courts might yield to such influ- 
ences as were improper, and lightly punish reputable men for doing the 
forbidden acts by which they would désert the important trusts which 
Qongress was determined to protect by thèse penalties. Therefore, to 
neither court nor jury bas been left the power to condone thèse offenses 
jby^ imposing nominal or slight puQighment, as in other classes of our 
criminal laws. The act itself is a protest against allowing our sympathy 
fQr fallen pride to control our judgbient in such cases. Wherefore, the 
court must caution y où that, whilé we do not corne "with the war-whoop 
and scalping-knife of savages," to use the language of counsel, nor with- 
^ut.a^l cbarity for t^e misfortunes aixd, mistakes of men, nor, indeed, 
without a participation in that profound sympathy which we observe 
pervades this city and shelters the défendants, — one of them, at least, 
to an extraordinary degree, because of his eminence in ail the relations 
of life, and his connection with the good people of this city in high 
places of public and private confidence,^we do corne to do our duty, 
and, in obédience to the oaths we. hâve taken, "to administer justice 
without respect to persons, and do equal right to the poor and to the 
rich,"and"a true verdict render, and a true deliverance make, according 
to the law and the testimony." This is the measure of our duty, and 
this ftlone. If thèse défendants are guilty, you must "a true verdict 
render," and say so; if not guilty, likewiSe "a true verdict render, and a 
true deliverance make," by saying so. That you will do this bravely 
and honestly, and with impartiality, this court does not in the least 
doubt. After ail that bas been said in the argument, and so well said 
on both sides, it is not necessary to go over this whole case, in its mul- 
titude of détails, and to comment upon the testimony in ail its bearings; 
and I shall not attempt'that treatment. 

:' The object of the statùte, so often read in your hearing, about making 
false entries, or causing them to be made, is to secure at ail times a truth- 
fui exhibit of the condition of the bank. The requirement of a report 
to the comptrollér of the currency is intfendçd to secure that supervision 
of the bank which the government assumes in the interest of the system, 
and of the people who resort to it on the invitation of the government, 
Whên it establishes the aystem,- and promises to protect it by wise légis- 
lation. The object of making publication in the newspapers is to inform 
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the public of the exact and true condition of the bank, To falsely repre- 
sent the facts, and to make a false publication of them, is, undoubtedly, 
a crime, under this act, no matter if it be done to save the bank. It is 
the verj' thing the banker is forbidden to do. That the public shall be 
truly inforraed, no matter how disastrous the truth may be to tliè bank 
itself, is the command of congress, made in the interest of the public. 
It is this publicity more than anything else which shall secure tidelity 
in the administration of the bank. It is the ruin that \vill corne to the 
bank if mismanagement be published which is relied upon to secure the 
public, and those interested in the bank, against mismanagement; and 
therefore the fear of ruin to the bank is no excuse for falseJy publishing 
its condition to the public, and cannot shield the banker from the crime 
of a false publication. 

We are inclined to think also, that it is a crime, under this act, to 
make a false report to the comptroller, with whatever motive, because 
there inheres in that act, necessarily, an intent to deceive the agents ap- 
pointed by him to inspect the bank, if he be not himself such agent, as 
it maj'^ be he is; just as there inheres in the very act of publishing a falsé 
statement to the public the statutory intent to injure "any other Com- 
pany, body politic or corporate, or any individual person," which phrase 
is used to mean the public itself; and no given Company, body politic 
or corporate, or individual person need be named or proved as the vic- 
tim of the injury, fl.8 no given "agent appointed to examine the afifaifii 
of the association" need be nanied as the victim of that particular deceit; 

Referring, also, to a former clause of this act, we are inclined to tMnk 
that, if anything is estàblished by this proof, it is that fhe directbrs who 
entered into the syndicale to purchase the stock of the bank by strip- 
ping the bank itself of thé money necessary to pay for it, under the cir^ 
cumstances shown hère of taking the money under the guise of loans to 
themselves without any security, or upon inadéquate security, wefé 
guilty of abstraction or willful misapplication of the funds of the bank. 
It was this désertion of their trust that brought upon thera the dire ne- 
cessity of making false reports and entries, no doubt; but it furnishes, 
Certainly, no excuse for doing that thing, and makes the doing of it riôné 
the less a violation of this law. But, strange to say, neither thèse dé- 
fendants, nor those who were jointly concerned in thèse violations of thé 
statate along with them, hâve been charged by this indictment ;vith any 
of the offenses which we hâve just named, but only with another offense, 
which, in relation to the facts of this case, is more difficult of proOf, and 
will gîve you the most trouble. The guilty intention as to those other 
offenses grows out of the very facts themselves, beyond ail question; but, 
as to that selected for this indictment, the guilty intention is fairly a 
matter of dispute, and that dispute you must settle hère and now. It 
is about the only dispute in the case. AU others are important only by 
relation to this, and the bearing they wiU hâve upon its solution hy you. 
We must therefore caution you that you are not trying theije défendants, 
upon the facts in proOf bèfore you, for any wrong-doing as to the funds 
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of the bank, nor anjf as to the public, by deceiying it by the publicca- 
tion in the newspapers, nor any. asto the. comptrqller or his agents, 
hpwever clearly, to your minds, the façts may establish thqse offenses. 
But y ou are to try only the question whether the false report or the false 
entries in the books which hâve been named in the indictment, and so 
often repeated to you in the. argument, were made with intent to deceive 
any officer of the bank. The Une of demarkation hère must be clearly 
drawn by you; and you must not allow your verdict to convict the de- 
fendants of any other offense than that charged, however clearly you 
jnay see those other offenses in the facts of this case. With this neces- 
sary caution, we will now çonsider the case in its relation to the disputed 
intent as to the officers qf the bank. 

In the orderly considération of the subject, your first inquiry would 
be, who are the officers of the bank referred to by this act of congress? 
By jthe rule of association of words in the statute, first clearly pointed out 
by Mr. Hooper, there cannot be much doubt that congress conceived 
tha,t a.teller is one of the officers of the bank; and this is, undoubtedly, 
the général understanding outside of banks, as shown by the définition 
of thciWord by lexicographers, laymen, a^d lawyers, and by the books 
on baukingfound in our ïaw libraries, We think that the décisions of 
the suprême court of the United Statea also indicates that the word bas 
been so understood by that tribunal. Yet congress was not organizing 
a bank by this statute, nor was it dedaring who should or should not be 
the officers of the bank authorized by this banking act. On the con- 
trary, by another section, the power is given to the board of directors to 
appoint "other officers," after having named the président, viccrpresi- 
dent~, and cashier as three of them that a,re ûxed in the organization, ahd 
also power to define their duties, etc. V^.e think, therefore, that it dé- 
pends on the circumstanqes connected with the bank itself whether thé 
teller is an officer, or only an employé or clerk. We find in the action 
of the board of directors and the by-laws of the Metropolitan National 
Bank no eyidence that the teller was appointed or treated as an officer 
in that bank, but, on the contrary, that he was regarded as a elerk, and 
that, the custom of banks is that way in Cincinnati. We wish to reserve 
any opinion whether or not this would be, if at ail, a controlling consid- 
ération in construing this act, if some false entry were made with espe- 
cial référence to the duties of the teller, under circumstances showing a 
well-defined purpose to deceive him to the injury of the bank. This 
question of being an officer or not — being an officer under this act, and 
under ail similar acts— may dépend on the very especial circumstances 
(rfeach case. But, on the circumstances hère, it is plain that Roth, the 
paying teller, had no duties or business relations connected with thèse 
false entries that would make a déception as to him either désirable or 
necessary; and this circumstance, taken in connection with ail else that 
is in the case, négatives the idea that there could hâve been an intention 
specifically to deceive him , or generally to deceive a paying telier. And, 
Bince we would not support a verdict based on the facts in this case in 
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theîr relation to the paj'ing teller, we may at once ad vise yoa to discard 
him frpm your considération as one 6f the officers. 

The facts might be submitted to you, so far as they concern the re- 
ceiving teller, Reigel. He did hâve a necessary connection, in his capac- 
ity âà receiving teller, with thèse transactions. Indeed, he made sonie 
of the very false en tries under considération, and it was through him, in 
that relation, that the falsity must get upon the books. Any deceit of 
his to accomplisb that purpose might be criminal; for this relation of 
officer to the ban le, under this statute, dépends on the exigencies of the 
situation, and the functionary's particular duty in that business which 
is in hand. It is an elastic woM; and, in aid of the gênerai purpose of 
congress in the public interest, as involved in this l^islation, the word 
may be made to include functionaries not generally considered officers in 
rank, but having duties to perform which in fact belong to the category 
of officiai acts, as indicated by the statute. U. S. v. Trice, 30 Fed. Rep. 
490. And this is not a violation of the rule of strict construction for pénal 
acts, of which we are not unmindful. Id.; U. S. v, Huggett, 40 Fed. Rep. 
636. But the government does not claim that in this case there was any 
purpose to deceive Reigel, either generally or specifically; and, if it did, 
there is no proof of such gênerai or spécial intent, as to him. He was 
a cheerful and ready accomplice in the nefarious business of promulgat- 
ing a false report to deceive the comptroUer and the public. It was only 
a question of method, not morals, with him. And we imagine that 
this proof raises a strong presumption that the same may be said of oth- 
ers involved in that business, of higher rarik than Reigel, though it is 
not confessed upon the witness stand. But of this you are to be the 
judges, and not the court; though we are in duty bound to subrait that 
question, with the rest, to yoU. There is not the least doubt, as to Rei- 
gel, that he had full knowledge, was not deceived in fact, and that there 
was not the least occasion or hecessity for deceiving him with false en- 
tries in order to deceive the comptroïler and the public. And so we 
may ad vise you to discard him also, in your considération as to the of- 
ficers of the bank; and this, whatever view you may take of the word 
"officer" in the statute. 

As to the directors there is not the shade of doubtful construction of 
this act. They are not only officers, but managers, of our national banks. 
They come within every sensé and meaning of the word "officer," and are 
within the rule of the association of words in the act al ready referred to, 
and of the décisions cited. This act is not like those construed in Associ- 
ation V. Hayes, 4 Abb. Dec. 183, and Com.v. Christian, 9 Phila. 566. The 
président and vice-président are only directors with officiai titles, and 
charged with doing in détail what the directors are chai^ed with doing 
generally. They are only agents of the directory; and it is well enough 
that thèse cases should teach the directors of national banks that they 
cannot, by inàctivity, neglect of duty, and inattention, shirk their re- 
sponsibility or escape their share of blâme for such wrong-doîng as is dis- 
played in this proof, in plain violation of this act of congress. They are 
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the managing officers of the bank; and this statut© agaînst false entrîes 
protects them against deceit, and was intended to do so. Hence, if you 
believe from the évidence in this case, beyond a reasonable doubt, that 
the défendants, in the exécution of their confessed purpose tp deceive the 
comptroller and the public, found it necessary to deceive Roth, Duck- 
worth, Gerke, Bonté, and Ryan, or any of them, and made the false en- 
tries with that intent, thèse défendants are guilty, and you should say 
so. Or, if you believe from the évidence, likewise beyond a reasonable 
doubt, that, in the exécution of their confessed purpose, they found it 
necessary to deceive the cashier, Edwards, and made the false entries 
with that intent, then, also, are they guilty, and you should say so. In- 
tention to deceive any one director orofficer is as criminal, under the act, 
as the intention to deceive any number or ail of them. 

. But if you believe from the évidence that thèse men were engaged in 
aconfimon cause, were embarked in a more or less common enterprise of 
spéculation, were involved in a more or less common péril, were impelled 
by a more or less common necessity to put forth a false report about the 
condition of the bank, of which they had full knowledge, and to make 
false entries of conformity upon the books, — we say, if you believe ail 
this,. you should not convict thèse défendants. Even common criminals, 
engaged in common enterprises, do pot find it essential to deceive each 
other, except when they come to divide the fruits of crime; and we are of 
the, opinion that ofifenders under the particular clause under which this in- 
dictment is drawn may so include ail the officers of a bank, by combina- 
tion among them, that ail intent to deceive any officer by any one of the 
ofifenders would be quite impossible. It is for you to say whether that 
i^ the condition, as shown by this proof, or whether the facts are as the 
goveramentinsists theyare: that thèse défendants had to deceive Edwards, 
,Roth, and Duckworth,; and the rest, in orderto deceive the comptroller 
and the public, The district attorney does not claim, nor.isthere any 
proof, that Directors Ryan and Bonté were involved in the confessed 
wrong-doing, either asto the syndiçate opérations or as to the false en- 
tries; npr did the défendants rely upon any participation by them in the 
"enterprise," as they call it. The district attorney claims that they were 
deceived, necessarily, by the false report and the false entries in the 
bookSi It is for you to say if this be so beyond a reasonable doubt. 
Their duty of supervision was plain. Their power to check the wrong- 
doing, when coming to their knowledge, was undoubted. Now, did the 
défendants intend to deceive them in orderto prevent the exercise of that 
power, or to procure their quiescence? 

Too much stress on both sides of the argument has been put upon a 
bare, naked intent to deceive some person for the rnere purpose of de- 
ceit. , That is not what the statu te means. It means a déception which 
has a purpose behindit.to accomplish, an end to gain, a design to carry 
out, or an aim to be attained. That is the légal définition of "intent," 
as applied to an intention, to deceive, as well as any other. Hence, when 
you consider this subject, as to Ryan and Bonté, for example, you may 
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détermine whether the proof shows beyond a reasonable doubt that de- 
ceiving them was désirable, and an object to be attained, or whether it 
shows that they were inert, inattentive, and not actively watching affairs, 
because of illness, or for other cause, and, therefore, the défendants could 
not hâve intended to deceive them. Gerke was absent; and y ou may 
say how far that fact has any influence on the question of an intention 
to deceive him; and, as to ail three, whether the conduct of the défend- 
ants in relation to them was of a kind to show an intention to deceive 
them by the false en tries or not, and this beyond a reasonable doubt. 
It is to be determined by ail the proof. Now, reasonable men are held 
to intend that which is the resuit of their conduct in the premises; and, 
if the false entry is calculated, under the circumstances of the case, to 
deceive, the défendants cannot say they had no such intention. They 
may even swear to its absence; but, if the circumstances show that the 
natural and probable conséquences were the deceit which has been de- 
scribed to you, their assertion cannot prevail over this fact, in making 
up your verdict. It dépends wholly on the peculiarities of the case, the 
characterofthe transaction, and the nature of the intentdescribed by the 
Statute, as to how you shall apply this rule. If congress had said that 
ail false entries, willfuUy made, should be punished by imprisonment, 
as it might hâve said, and probably ought to hâve said, then the doing 
of the act or false entry would be in itself a crime; and the wrongful in- 
tent to violatë the statute, to disobey the law, and bring about any nat- 
ural and probable conséquences, would be conclusively inferred by you 
as a fact, and no meritorious purpose could prevail against that inference. 
But congress has not said that ail false entries shall be forbidden, but 
only , as applicable hère, that thèse made with intent to deceive the ofiS- 
cers shall be forbidden; such deceit as we hâve described, with a pur- 
pose and design behind it of accomplishing that deceit, possibly for some 
other purpose or design ulterior to the other, which is immaterial, ex- 
cept as a circumstance of évidence in showing whether the forbidden and 
criminal intent existed or not. There may be more than one intent in 
an act, and they may co-exist reasonably and fairly in the peculiar facts 
of the giyeh case. On the other hand, on the given facts, the confessed 
intent may be of a kind to wholly exclude the forbidden intent. 

It is not necessary to enter upon, or be confused, by the metaphysicS 
of the subject. Practically, you are to judge, on the proof, whether the 
forbidden intent is an inexorable inference from the proven facts, or is 
excluded by them, or is a matter of reasonable doubt. U. S. v. Jackson, 
25 Fed. Rep. 548. Let us illustrate this process of judgment, for your 
guidance. If Edwards, Roth, and Duckworth are found by you to bave 
been men of that stern quality that under no circumstances would the 
one swear to a false statement known by him to be false, nor the others 
to attest that falsehood officially, when known by them to be a falsehood, 
does not, the necessity of deceiving them into making the oath and attes- 
tation, at once appear? Does the proof show this? It is for you to say. 
If lihis be tirue, as you find, would it not be a p'itential circumstance to 
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show thât the défendants intended, ahd must tiave intendèd, to deceive 
'thëi^, and accompUshed that intention? But if, on the other hand, the 
prBof shows that they wére willing and anxious, and ùrider the same 
stress as the others, to deceive the public, for any purpose, is it not equally 
as; plàin that the fact of their willingness and stress of necéssity excludes 
any intention to deceive them, at'least? De Camp was a director; and 
he, toc, attested thé falsehood. Doçs thè government claim, or can it 
clainii that the défendant Meaps had a design to deceive him? If not, 
why not? Was thei'é aily more occasion: tô deceive Roth or Duckworth 
than De Gâmp? It is for you to say, on the facts, how this may be. 
The défendants say thèse two and Edwards were as deép in the mire, in 
this transaction, as they, which inculpation thèse witnesses deny; and 
the proof is beforé you, not to convict them, for they are not indieted, 
but to détermine whether the défendants are reasonably and fairly to be 
held to hâve intended to hâve deceived them by the false entries. , 

As to ail thèse officetS, the fact of deçeit, in fact, is a circumstance of 
proof to aid you ih'determining the intention to deceive them, but not 
a conclusive circumstance; for on© mày be deceived when there was in 
fact no iiïtèntion to deceive him. On the other hand, again, as to ail 
thèse oflScers, the ciriumstance, if you find it sô, that one as to whom 
the defetidants intended deceit was not in truth deceived, is not conclu- 
sive against thé intention to deceive; for one shallnot escape because the 
design to hé accomplished by an intended deceit failed ofits purpose. 

Thus it îs, gentlemen of the jury. You go over the proof, in ail its 
détails, — ail the proof, — and weigh it well, and détermine this fact: 
Did thèse défendants intend to deceive the officers of the bank by thèse 
false entries, ând are you satisfied of this, beyond a reasonable doubt. 

Before we corne to the la w of reasonable doubt, let us say something 
as to the eflFect of proof of character, in your process of weighing the évi- 
dence and applying it tO this issue. Character of the highest kind is no 
défense against crime actually committed. But where it is a matter of 
doubt, on the facts, whether any crime bas been committed, character 
is a circumstance to tum the mind in favor of the défendant. If one 
occupying a room with you in the public inn leaves, in the night, with 
your money, and, with hue and cry, you follow, to find that he bas ap- 
propriated it to his owh use, no amount of good character, or number of 
witnesses to it, would save the culprit. But if you found the man with 
the money intact, and ho incriminating circumstances, except its posses- 
sion, and his having left you with it stealthily, his good character would 
naturally turn your judgment in his favor, and you would accept his ex- 
planation of somnambulism, or of practical jesting, or what not, as true, 
if not satisfaotory. In other words, character will explain equivocal con- 
dûct in favor of innocence, but will not outweigh satisfactory proof of 
^ilt. , 

But we hâve constantly said that you cannot cônvict ttnless you are 
satisfied bfgiïilt beyond a reasonable doubt. What does this mean,— 
"reasonable doubt?" A reasonable doubt is an honest misgivihg, gen- 
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erated by the insufficieney of the proof, whieh your reason sanctions as 
a substantial doubt. If, after you bave weighed ail the évidence, on 
your oaths to try the question of guilt according to the law and the tes- 
timony, and looking to ail the proof, and only to the proof, you impar- 
tially and honestly entertain the belief that thèse défendants may be in- 
nocent of the offense charged against them, they are entitled to the ben- 
efit of that doubt, and should be acquitted. A doubt suggested merely 
by the ingenuity of connsel, or of your own, or one bom only of a mer- 
ciful désire to permit the défendants to escâpe the penalty of the law, or 
one nttt connected with the testimony, is not a reasonable doubt. It 
must be created by an inadequacy of proof, so great that you are not rea- 
sonably satisfied of the guilt of the défendants. It must grow out of the 
proof as being insufficient to convince you, or as being of doubtful qual- 
ity, or both; and it may arise out of a total or partial want of proof, out 
of the badcharacter of witnesses, whose credibility you reasonably doubt, 
or but of any other infirmity in regard to it, whether the witnesses, or 
àny of thëm, be of doubtfol character or not. Cross-examination and 
adverse testimony is intended to develop any such infirmity; and you 
look to ail the proof on both sides to détermine the question of guilt or 
innocence, and must, upon the whole, bave no such doubt as bas been 
described, or you cannot convict. 

On request as to "jurors unknown," I say that this averment in the in- 
dictment does not mean that the officers of the bank were not known to 
tbe grand jury, but that which of them was deceived was not knotm so 
as to be spedfiëd. 
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The BtiECHAED.' 

Davis et al, v. The BuechAed. 

(District Coitrt, S. D. Aldbama. June 13, 1890.) 

SBAaiBH— WAOBS-J'tmiBifflOTioN— Trbatt ■with- Germant. 

So long as tha relation oî seaman to a Gtennan vesael Is not termtnated, the courts 
of the tJnited States eannot entertaîn a libel for wages, and construe tne contraot 
of éhipment, but uader the treaty of December 11, 1871, with the German Empire, 
must remit the whole ifiatter to the German consul for adjudication. 

Ip Aidmiralty. On libel for seamen's wages. 

Thç Burchard is a German vessel, and the crew were shipped at Bue- 
nos Ayres before the German consul. Upon the filing of the libel at Mo- 
bile, the German consul entered a protest, claiming jurisdiction of the 
matter under the treaty of December 11, 1871, now in force between the 
United States and Grerraany. Public Treaties, etc., 258. 

Wf D. McKiristry, îoTlihelanta. 

Thoa, H. Smithf for .cjaimant. 

TouLMiN, J. Under the allégations of the libel in thîs case, it ap- 
pea:;eid that libelants were American seamen, and had been discharged 
by the master at this port; and that, therefore, their relations to the ves- 
sel as a part of its crew had been severed. If this was true, I was in- 
clined to the opinion that the court had jurisdiction to "hear and adjudi- 
cate the question of wages. The testimony, however, fails to show that 
they were discharged by the master. On the contrary, it shows that 
libelants claimed their discharge at this port on the ground that, by the 
terms of their contract, they were entitled to their discharge. The mas- 
ter denied their claim, whereupon a dispute arose between them as to 
what was the contract. The master told them to go ashore if they wished, 
and go to see the consul. For this court to undertake to settle the dis- 
pute between the parties, and to détermine the question of libelants' right 
to their discharge under the contract, and hence of their right to wages, 
would require a considération and construction of the contract by the 
court, which, under the treaty, the court has not the jurisdiction to do. 
And while I may be of opinion, as I construe the shipping articles pro- 
duced, that under them libelants are entitled to be discharged at this 
port, still the court has, as 1 hâve said, no jurisdiction so to adjudicate, 
but must remit the matter to the consul. The Elwine Kreplin, 9 Blatchf. 
439. It is therefore ordered that the libel be dismissed. 

■Reported by Fêter J. Hamilton, Eaq.., of the Mobile bar. 
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McClaskey «{ al. v. Barb et al. 
(Circuit Court, S. D. Ohio, W. D. AprU 26, 1890.) 

1. Adverbe Possession — Life-Estate — Paktition. 

A tenant for life under a will made a deed purporting to convey the fee to the de- 
fendants' grantors, who duringher lile bonght some of the interests in the remain- 
der. At her death, in 1860, this had vested in the testator's brothers and sisters and 
thelr heirs, and since then the défendants and their grantors hâve been in exclusive 
possession, and made permanent and costly improvements, whioh the answer al- 
lèges to hâve been "in good faitb, and without notice of the daims of the complain- 
ants or their ancestors. " In 1858 the grantors of the défendants flled a pétition 
Btating thatthe tenant for life had conveyed to them ail her interest, "being a life- 
estate, " and that it was necessary to perpetnate testimony to prove the names of 
the brothers and 9ister%,ana their heirs. In an ejectment'by one of thèse, soon af ter 
the death of the life-tenant, the défendants' grantors joined in an agreed statement 
cf f acts, setting out that proceeding, and the names of the brothers and sisters and 
some of the children. After final judgment for the plaintifE in that action, they au- 
thorized trustées to buy in for them the outstanding title of three children of one 
of the brothers, whioh was donc, and aftervvards the interests of other heirs were 
also bonght in. This is stated by the défendants to hâve been by way of compro- 
mise and buying the peace. In one of the deeds taken by the trustées, the number 
of the brothers and sisters, and their having the estate in remainder at the death of 
the life-tenant, are recited. Held, on a biU for partition by the complainants as 
heirs of one of the sisters, that it does not foUow, as a matter of law from thèse 
facts, that the défendants hâve title by adverse possession, and a motion to stay 
proceedings until the complainants establish their right of possession at law is over- 
ruled. 

2. Same — Lâches. 

While, in such case, it may be that a jury would be authorized to infer an actual 
ouster, this is cognizable in equity also, Under the head of lâches, and there is no 
reason why on that issue the case should be sent to a jury. 
8. Same— Pleading. 

An answer to a blU for partition, admitting the interest of one under whom the 
complainants claim by descent, but denyingtbat they are the teirs, raises an issue 
of identity, ratherthan of title; and a suspension of proceedings antil their right to 
possession is established at law is nelther necessary nor proper. 
4. Same — Removal of Causes. 

In a suit for partition, removed to a fédéral court, it will f oUow the state deoiaions 
holding that a right of entry in the plaintift, without actual selsin, is sufacient. 

In Equity. Bill for partition. On motion to stay proceedings until 
complainants establish their title at law. 

This is a bill for the partition of 161.4 acres of land situate on Price 
hill, within the corporate limits of the city of Cincinnati. There are 
between two and three hundred défendants, but, the contested questions 
being cou.mon to ail, they are to be heard upon the answers of William 
Henry Elder, archbishop of Cincinnati and trustée of Mt. St. Marys' 
Seminary, and of John Keeshan. The cause is now before the court 
upon the défendants' motion to suspend further proceedings until the 
complainants shall establish their title at law. The bill and its amend- 
ments contain the foUowing averments of fact: 

On the day of May, 1816, William Barr, Sr., died, testate, andseised 

of the real estate above refei-red to, which he devised to his executors for the use 
of his son John M. Barr during his natural life, and after hls death for the use 
of his wife, Maria Barr, (in the event of her survival, ) during her natural life, 
with remainder in fee to his child or children and their heirs f orever. John M. 
Barr died in August, 1820, leaving his wife. Maria, and one child, Mary Jane 
Barr, surviving hira. In November, 1821, the daughter, Mary Jane Barr, 
died, leaving her mother. Maria Barr, (who afterwards intermarried with 
v.42F.no.l2— 39 
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John Bîgelow,) surviving her. Subject to the lîfe-estate of Maria Bigelow, 
said real estate descended, upon the dçath pt Mary Jane Barr, by virtue of 
the laws of descent then in force in the state of Ohio, to the brothers and eis- 
ters of William Barr» @r., then living, or the lineal descendants of those then 
deceased, and their descendants and heirs. The complainants are tiie descend- 
ants and heirs at law of Mary Grafton, deceased, who was a sister of William 
Bàrr;'Sr; On the 26th day of Jaly, 1838, Maria Bigelow conveyed by quit- 
claimi deed the entire tract of land described in the bill, and ail her right, 
title, ahâ interest therein, in law and in equity, to Ephriam Morgan and Lot 
Pugh, their heirs and assigna, forever, with f ull covenants of seisin against 
incumbrances, and ôf spécial warranty. On the 13th of September, 1839, Lot 
Pugh quitclaimed his interest in said tract to his co-tenant, Ephriam Morgan, 
who on or about the 20tti of September, 1839, entered into possession hy vir- 
tue of said deeds, holdingno other title whatever to said premises. Between 
the Ist of October, 1838, and the 16tii of December, 1839, through the agency 
of his Son-in-Iaw Woods, Morgan propured from chiidren of John Barr, one 
of the brothers of William Barr, deceased, to whom a portion of said tract de- 
scended, deeds for their interest therein, without specifying what that inter- 
eàt WaS. The bill sets biit the différent deeds, some 19 in number, ail made 
to WobdSf Morgan's agent, and his deed of the same on the 16th of December, 
1839, to Morgan. ' 

Où th|i iOth of December, 1839, Morgan conveyed 74 acres ôf said tract to 
one iPatrick Consadine. This was six days before he acquired title from the 
chiidren of John Barr. By sundry deeds, between the 18th of May, 1843, and 
the5th of May, 1858, he conveyed to Adam Moore and others about 69 acres of 
saidtriict. The residue, beihg about 21 acres, Morgan held until his death, 
w'hich ôccu'rred some timç in 1873, On the 29th day of June, 1858, before the 
death of the life-tenant, Maria Bigelow, the said Morgan and Woods, and 
Morgan's grantees. wtaa werë at that time the tenants iii possession of ail of 
said tract of^lafid, filed fcheiir pétition in the court of common pleas of Hamil- 
ton couhty.'bein^ the coi^nty in whicb said land is sitnate, against John B. 
Ennis and others, setting forth, among other things, that on the 26th day 
of July, 1B3S, Maria Bigelow conveyed to Ephriam Morgan and Lot Pugh alL 
her rlght, title, and ihterest, béing a life-estate, in said 161.4 acres; and thab 
it was necessary to tali:e her déposition to establish and prove the names of the 
bfothers and sisters of William Barr, deceased, and their heiris and légal repré- 
sentatives. A copy of the proceed'ings in said cause; together with the dépo- 
sition of Maria Bigelow:, which was taken therein, and filed with the papers 
in said procëedings, is attached to an amendment to the bill, and made part 
théreof. The bill f urther charges that. after said Woods had conveyed to said 
Morgan the titles a& acquired by him, he purchased the interests of sundry 
other heirs )0f said brothers and sisters of William Barr, deceased, whose 
names are fully set forth in said bill. It is f urther averred that Woods died 
testate, sejsed of the interest so acquired, and that on the 15th day of Septem- 
ber, 1857, his widow conveyed the sameby spécial warranty deed to said Mor- 
gan. ",■,■■ 

The bill further allèges that said Morgan, and those claiming under him, 
continued in possession of said tract of land after the death of the life-tenant, 
as tenants in cOmmon with the complainants, and with the heirs of the broth- 
ers and sisters of William; Barr, Sr. The bill further allèges that, shortly 
after the death oC Maria Bigelow, life-tenant, Margaret B. Foor, claiming as 
heir of Mary Jane Barr, the tract of land aforesaid, flled in the circuit court of 
the United States for the southern district of Ohio her déclaration In eject- 
ment agaiilst Patrick Considinë, Ephriam Morgan, and others in possession, 
including Archbishop John B. Purcell, (who was made a party subséquent to 
tba filiog of the déclaration, and to whose office and title the défendant Arch- 
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bishop Elder succeeded, ) seekîng to recover possession of the wliole of said tract 
of land. Judgment was rendered in favor of the défendants in said case by the 
circuit court, and aflirmed by the suprême court, of tliSi United Statea. ïhe 
complainants further allège tbat, wben said case .was taken on errorto the su- 
prême court, abill o£ exceptions was flled, embodying an agreed statement of 
facts wherein appears, amongother things, a full statement of the facts rela- 
tive to the ftling of the pétition afoiesaid, on the 29th of June, 1858, in tha 
coure of common pleas of Hamllton county, by said Morgan and others, and 
a copy of the proceedlngs and order of the court thereins also the names of 
the brothers and sisters and some of their children, the heirs of said Will- 
iam Barr, Sr. The biU sets forth other particulars relating to said bill of ex? 
ceptions, but it is not necessary to refer to them more particularly, On the 
4th day of December, 1868,(which was after the décision by the suprême 
court of the United States of the case of Pdor v. Considine, 6 Wall. 468,) 
Morgan, Consadine, Archbishop Purcell, and others, being ail the parties in 
possession, entered into a written agreement, authoriTiing and empowering 
T. D. Lincoln and Fayette Smith, as trustées, to buy in for their use the Out- 
standing title of the several heirs of William Barr, John T. Barr, Margaret 
Barr Keys, who the complainants allège were children of Samuel Barr, wlio 
was a brother of William Barr, Sr. Complainants further allège that said 
trustées purchased and received deeds for titles of said parties in December, 
1868, January and Pebruary, 1869, and also from sundry other persons, and 
afterwards conveyed the interests so acquired to the several parties to the 
said written agreement. The complainants further say that on tlie Ist of 
April, 1871, Samuel Barr and wife conveyed bydeed to said Lincoln in trust, 
for the beneflt of sundry parties, ail their interest in said lands, in whicli 
deed it was recited, among other things, tliat Mary Jane Barr, the daugliter of 
John M. Barr, was the owner in fee of said lands, subject to the life-estate of 
her mother, the said Maria Bigelow, and that on the death of said Mary Jane 
Barr an undivided flfth part of said property passed by descent to Andrew 
Barr, and upon his death to his children; and ib was further recited in said 
deed that the interest so conveyed was the interest of said parties in said tract 
of land. The bill further avers that said Lincoln afterwards purchased the 
interests of several other parties, heirs in said lands, for the beneflt of the 
parties tosaid written agreement, and conveyed to them ail of the interests so 
acquired. 

The separate answera of Archbishop Elder and of John Keeshan deny 
the heirship of the complainants, and set up, among other things, that 
Ephriam Morgan entered upon the sole, open, noterions, and exclusive 
possession of said promises on the 13th day of September, 1839, claim- 
ing the sole title and ownership thereof in fee-simple, adversely to the 
complainants and each of them, and ail the world. The answer of Arch- 
bishop Elder then sets up the con voyance aforesaid, in fee, by said Mor- 
gan to Patrick Considine, of 71 acres of said tract, and that Considine 
made sundry improvements of a permanent character upon th^ same, 
and coUected and received ail the issues, rents, and profits thereof, and 
appropriated them to his own exclusive use; that in May, 1847, by 
deed in fee-simple, he conveyed five acres of said tract to Archbishop 
Purcell, and said deed was on the 5th day of April, 1848, recorded in the 
public records of Hamilton county. It further avers that said Purcell 
immediatiely entered into the open,notorious, and exclusive possession of 
said promises, claiming the en tire title thereto, adversely to the complain- 
ants and ail the world, and shortly thereafter commenced the érection 
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thereon of a stone seniinary and theologieal collège building, whîch waa 
completed at a cost of about $30,000; that he proceeded lo make other 
im^rovements for the purposes of saîd seminary, the cost thereof, up to 
1871, being about $50,000; that in May, 1858, said Morgan cobveyed, 
by deéd in fee-simple, to said Purcell, about 10 acres more of said tract; 
that subsequently said Purcell became the grantee, in fee-simple, of ail 
the residue of said 71 acres, to-wit, 56 acres, of which Patrick Considine 
died seised, having devised the same to bis brothers and sisters for life, 
with remainder in fee to said Purcell. The answer further sets forth an 
open, notorious, and adverse possession of this tract, and the making of 
costly and permanent improvements thereon. 

Exceptions having been sustained to this answer, the défendant filed 
a further answer, in which he admits that William Barr, Sr., died seised 
of the real estate described in the bill. He admits the admission of Lis 
will to probate, and that the suprême court of the United States in the 
case of Poor v. Coiisidine, 6 Wall. 458, decided that, upon the death of 
Mary Jane Barr, said real estate descend ed to the brothers and sisters 
of William Barr, Sr., or their heirs, as heirs at lawof the said Mary Jane 
Barr; averring that he bas no personal knowledge who the brothers and 
sisters were, and is therefore unable to answer whether they were the per- 
sons named in the second amendment. He dénies, upon information 
and belief, that Mary Jane Grafton, under whom the complainants claim 
to dérive title, was one of the sisters. He admits the conveyances from 
Maria Bigelow, from Ephriam Morgan, and Lot Pugh, as set forth in the 
amended bill, and the conveyances from Lot Pugh to Ephriam Morgan, 
and avers, on information and belief, that they entered into possession 
of the premises conveyed to them under said deeds, claiming adversely 
to the complainants and éâch of them and ail the world. He dénies that 
Morgan had no other titlé than that derived from Bigelow. He admits 
that Morgan, having entered into possession as aforesaid, was advised 
that the remainder in fee had descended, upon the death of Mary Jane 
Barr, to the brothers and sisters of William Barr, Sr. , and their heirs, 
and that thereupon he purchased ail the outstanding interest of ail the 
heirs of said brothers and sisters in said remainder, as he then believed. 
He further admits the purchase from the dififerent parties set forth in 
said amended bill, and that the conveyances were ail in fee-simple, pur- 
porting to convey the entire interest of the grautors in said tract of land, 
but avers that he bas no knowledge or sufficient information upon which 
to found a belief as to the relationship of the grantors to the said Mary 
Jane Barr. He admits the exécution of the deeds from William Wood 
and wife to Ephriam Morgan, which are set forth in the amended bill; 
also the filing of the pétition in the court of common pleas of Hamilton 
county, by Ephriam Morgan and others, for the purpose of taking the 
déposition of Maria Bigelow, as set forth in the amended bill; also the 
bringing of the suit of Poor v. Considine, and the agreed statement of facts 
os set forth in ths bill, and the taking of the said case to the suprême 
court, and the décision of that court therein, He, further admits the 
averments of the bill relating to the agreement betweea the parties therein 
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named and Lincoln and Smith, as set forth, but avers, upon inlormation 
and belief, that wi}en said agreement was made the parties thereto, who 
were then in possession of said promises, claimed to hold adveisely to 
the Barr heirs, and that the purchases by Lincoln and Smith were made 
by way of compromise and of buying peace. He admits the other pur- 
chases by Lincoln and Smith set forth in the bill, and the deed by the 
heirs of Andrew Barr, but avers that they, too, were made to avoid liti- 
gation and by way of compromise. The answer further sets up that eadï 
one of the grantees under whom the défendant claims entered into the 
open, notorious, continuous, exclusive, and adverse possession of the 
premises occupied by him, and described in the bill, under recorded 
deeds in fee-simple, with covenants against incumbrances and of gênerai 
warranty, pâying full value, and relying upon other deeds as convey- 
ances to them of the entire title to said premises; that they hâve, as has 
défendant, so exclusively occupied , and so claimed in good faith, and 
"without notice of the claim of thèse complainants, or their alleged an- 
cestors in title, or either of them, and that said open, notorious, exclu- 
sive, and adverse possession has continued unbroken down to the présent 
time." It is not necessary to set forth the détails of the answer of John 
Keeshan. In everj' essential particular it raises the same questions and 
présents the same défenses as the answer of Archbishop Elder, and is 
Bubject to the same ruling. 

For former reports, see 38 Fed. Rep. 165; 40 Fed. Rep. 559. 

Cownn & Ferris and Henry T. Fay, for complainants. 

Lincoln, Stephens & Lincoln, Bateman & Harper, and F. J. Moor- 
man, for respondents. 

Before Jackson and Sage, JJ. 

Sage, J., (after stating thefads as above.) The contention of counsel 
for the défendants in support of their motion, that a suit in equity for 
partition is not an appropria te proceeding to try title to property, and, 
when the complainant's title is légal and is disputed, the bill will be dis- 
missed, or proceedings stayed until he establish his title at law, was rec- 
ognized by this court in McClashey v. Barr, 40 Fed. Rep. '563. That 
adverse possession ripens into title, and that in ail cases the title vests as 
soon as the remedy against the adverse holder is barred by the statute 
of limitations, is so well established by décisions of the suprême court 
of Ohio, {Kyser v. Cannon, 29 Ohio St. 359; Rhodes v. Gunn, 35 Ohio 
St. 387,) and by the suprême court of the United States, {Leffingwell v. 
Warren, 2 Black, 605; Oroxallv. Shererd, 5 Wall. 289; Bicknell v. Comsioch, 
113 U. S. 152, 5 Sup. et. Rep. 399; Campbell v. Holt, 115 U. S. 620, 
6 Sup. et. Rep. 209,) that it is not open to be disputed. The question 
to be decided is whether the answers présent a good plea of the statute 
of limitations, or that the title is légal, and is disputed. 

The will of William Barr, Sr. , which it is admitted was duly pro- 
bated in the probate records of Hamilton county, devised the real estate 
described in the bill to his executors for the use of his son, John M. 
Barr, during his natural life, and after his death in trust for his wife, 
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; Maria Barr, afterwards Maria Bigelow, during her naturkl life, with remain- 
, der to the children of John M. Barr, and their heirs, forever. The convey- 
ance by Maria Bigelow toEphriam Morgan and Lot Pugh wasthe cou voy- 
ance, not of a légal, but ofan équitable, estate, of which thegrantees by 
reason of the probate of the will were bound to take notice. Me Arthur v. 
ScoU, 113 U. S. 405,6 Sup. et. Eep. 662. Thedefendaùtsadmitthat up- 
on the death of Mary Jane Barr saidreal estate descended, subject to the 
life-estate of MariaBigelow,tothebrothers andsistersofWilliam Barr, Sr., 
or their heirs, as heirs at law of the said Mary Jane Barr, but they deny 
that Mary Grafton was one of thesisters of said William Barr, Sr. It is 
ipsisted that, as thedeeds to Morgan and Pugh, and the subséquent deeds 
by them to grantees under whom the défendants claim, purported to 
eonvey the fee-simple, that they gave at least color of title' upon which 
an adverse possession could be founded. That a deed phrporting to eon- 
vey a fee, niade by one not ha ving title, is sufficient to give color of title, 
is true; but that conveyances made during the life of Maria Bigelow, the 
life-tenant, could be the foundation of a claim to adverse possession dur- 
ing her life-tenancy, is not true. By her deéd she transferred ail her 
interest in the property and her exclusive right to possession. So long 
as she lived there couJd be no possession adverse to the heirs of Mary 
Jane Barr, for the reason that their right of possession, as tenants in 
common, did not accrue until the death of Mary Bigelow. For that 
reason the deeds purporting to eonvey the fee, made during her life-time, 
could not operate as an ouster of those entitled in remainder. There 
was no CG'tenancy th^n in existence. The estate in remainder was 
vested, it is true, but the right of possession, and therefore the co-tenancy, 
was postponed until her death. But it is claimed that the character of 
the improvements madé under the deeds above referred to during her 
lîfe-time may be referred to as indicating the intention of the parties in 
possession to exercise therights of complète ownership of property, and 
as reflecting upon the character of their possession from and after her 
death. This proposition, properly guarded, as will be hereinafter in- 
dicated, is recognized as soUnd. The right of complainants to posses- 
sion and partition sprang into existence upon the terminalion of the life- 
estate by the death of Maria Bigelow. 

It la averred by the complainants, and admitted by the défendants, 
that, in 1838 and 1839, Morgan procured some 19 deeds from children 
of John Barr, Samuel Barr, and Jane McWhirter, conveying their inter- 
est in the en tire tract of land described in bill. Upon the death of 
Maria Bigelow, which occurred, according to the averments of the bil], 
in August, 1860, Morgan's grantees, by virtue of thèse conveyances and 
subséquent conveyances to them, became co-tenants with complainants, 
and with the heirs of Mary Jane Barr, in the property. Now, what are 
the averments upon which the claim of adverse possession, subséquent 
to that' tîme, is based? There are averments, aiready noticed, of con- 
tinuons and exclusive possession, of receiiving and retaining ail the rents 
and profits, of paying taxes, and of making permanent and costly im- 
provements, ail claimed as indicating a holding adversely, and the as- 
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sertion of absolute ownership. But there is nowhere any averment of 
notice to the co-tenants not in possession, excepting as it is to be inferred 
from the acts above stated. On the contrary, the answer filed January 
18, 1890, contains the averments that the open, notorious, continuons, 
and exclusive possession of said premises by the défendants and ail their 
grantors was "in good faith, and without notice of the claims of thèse 
complainants or their alleged ancestors in title, or either of them." 

Zdler'a Lessee v. Eckert, 4 How. 289, is in point. There was in that 
case a devise of land to the son of the testator, with a provision that the 
widow should continue in possession and occupation of the preniises un- 
til the son arrived at the âge of 15 years. The suprême court held that 
her possession was not adverse to the heirs of the child during that peri- 
od. So hère the possession of Morgan and of his grantees, during the 
life-time of Maria Bigelow, was not adverse to the heirs of Mary Jane 
Barr. The suprême court further held that, as the possession "was 
originally taken and held in subserviency to the title of the real owner, 
a clear, positive, and continued disclaimer and disavowal of the title, 
and assertion of an adverse right, and to be brought home to the party, 
are indispensable, before any foundation can be- laid for the opération 
of the statu te." The court further said that — 

"Otherwise the grossest injustice might be practieed; for without such no- 
tice he might well rely upon the flduciary relations under which the posses- 
sion was originally tal^en and held, and upou the subordinate cbaracter of the 
possession as the légal resuit of those relations." 

And still further: 

"The statute, therefore, does not begin to operate until the possession, be- 
fore consistent with the title of the real owner, becomes tortious and wrong- 
ful by the disloyal acts of the tenant, which mnst be open, continued, and 
notorious, so as to preclude ail doiibt as to the cbaracter of the holding, and 
the waut of linowledge on the part of the owner." 

It is urged that the purchase and procurement of the conveyances by 
Morgan above referred to, and the purchases by Lincoln and Smith as 
trustées on behalf of the défendants, subséquent to the death of Maria 
Bigelow, ought not to be treated as récognitions of the complainants' 
title, but rather as purchases of the outstanding interests, for the protec- 
tion of the défendants' title, made to avoid litigation, and by way of 
compromise and buying peace. AU the conveyances since the case of 
Poor V. Considine are averred in the answer to hâve been so made, and 
it is urged that they did not, therefore, interrapt the continuity of the 
adverse possession claimed on behalf of the défendants. AU this may 
be granted for the sake of the argument, but without helping the défend- 
ante. The question is not whether those acts interrupted the continuity 
of possession, but how do they bear upon the question of notice to the 
co-tenants who were out of possession? Counsel say that the défendants 
did not claim title under any of thèse deeds, and that their possession 
and title are referred entirely to the deeds from Morgan to his grantees, 
and the dérivations of title subsequently by défendants under those deeds. 
It is easy to see that if Morgan had made no purchases from the heira 
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of Mary Jane Barr, and taken no deeds from theçQ, the position of the 
défendants would be much stronger than it is. In that case, having no 
relation of co-tenancy with the complainants, their holding from the death 
of Maria Bigelow might well hâve been regarded as adverse. But one 
resùlt of Morgan's taking those deeds was to put him in the relation of 
co-tenant with the complainants instantly upon the death of Maria Bige- 
low, and the question now is, has the subséquent holding by the de- 
' fendants been accompanied by acts which amount to notice to the co- 
tenants of an adverse holding? How are we to reconcile with any such 
theory the agreed and recorded statement of facts which was embodied 
in thé bill of exceptions in the Poor and Conddine Case, or the written 
agreement authorizing and empowering T. D. Lincoln and Fayette Smith, 
as trustées, to buy in, for the use of the défendants or their grantors, the 
outstanding title of the several heirs of William Barr, John T. Barr, and 
Margaret Barr Keys, ail grandchildren of Samuel Barr, who is alleged 
to bave been a brother of William Barr, Sr. ? Can any of thèse acts or 
transactions be construed as notice to the co-tenants of an adverse hold- 
ing? Every one of them indicates, as far as the question of notice is 
concemed, as does the proceediug of record in which the déposition of 
Maria Bigelow was taken and filed, a holding in subserviency, rather than 
in opposition ,to the title and intérests of tiie co-tenants; and we are of 
opinion that it is impossible to reconcile those acts, taken in connection 
with the Other admitted facts, with the claim of an adverse holding. We 
are considering them solely and exclusively with référence to their bear- 
ing upon the question of notice to the co-tenants. It is not pretended 
that an actual notice wag given. On the other liand, as has already been 
shown, the answer dénies any knowledge even of the existence of the 
complainants. We are not controverting the proposition that if no such 
notice had been given, the défendants might, without préjudice, bave 
taken deeds for outstanding intérests of co-tenants, by way of compro- 
mise and to avoid litigation ; but it has been held that where the posses- 
sion was adverse, so as to amount to a disseisin, the disseisiu would 
be purged by the purchase of shares of several of the heirs soou after, 
and the subséquent possession must be considered as the possession also 
of the other heirs, from whoni title had not been obtained. Parker v. 
Propnetors, 3 Metc. 99. Now, regarding the fact that costly and perma- 
nent improvements were made by Archbishop Purcell in the time of the 
life-estate of Maria Bigelow, and the fact, also, that improvements of like 
character were made by him after her death, as indicating a claim to the 
entire estate, and intention to hold adversely, we must, in considering the 
question whether notice to the complainants can be reasonably inferred, 
take into account that the recorded deeds to the défendants by co-tenants 
of complainants amounted, in the absence of actual notice to the con- 
trary, tb notice that the défendants recognized the co-tenancy. Thèse 
suggestions apply, with perhaps even greater force, to the subséquent 
deeds from co-tenants procured through Lincoln and Smith, trustées, 
and containing récitals recognizing in express terms the co-tenanCy. The 
admitted facts, as they appear from the pleadings, cannot be reconciled 
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■with the proposition that there has been an adverse possession, so open, 
continued, and notorious "as to preclude ail doubt of the character of the 
holding or the want of knowledge on that part of the owner," which is 
what the suprême court in ZeUer^s Lessee v. Eckert declared to be neces- 
sary. 

But it is urged that exclusive possession by a tenant in comnion for 
aj;reat length of time, without interruption or claim by the other tenants, 
is évidence from which a jury would be anthorized to infer or présume 
an actual ouster, and that on similar évidence a grant may be presumed. 
This is undoubtedly true as a gênerai proposition, but it falls also under 
the head of lâches, and is cognizable in equity. In Hall v. Law, 102 
U. S. 461 , long-continued possession of this kind was held to be sutlicient 
to authorize a decree dismissing the bill, on the ground that the claim 
set up by the complainant^ was stale. There is therefore no reason why 
upon this proposition the case should be sent to a jury. 

The answer dénies that the complainants are descendants of Mary 
Grafton, and dénies their heirship, and it is contended that this is a dé- 
niai of title, and hehce that the défendants' motion must be granted. 
It is urged that the asserted claim of the complainants dépends wholly 
upon their heirship, which lies at the threshold of their case, and that 
upon it dépends their whole title. The case oî WUkin v. WUkin, 1 
Johns. Ch. 111, is cited; but in that case whether the complainants were 
heirs of the person last seised, was only one of the questions in dispute. 
In this case it is admitted by the défendants that the land described in the 
bill descended in accordance with the provisions of the will of William 
Barr, Sr. , to the heirs at law of Mary Jane Barr. The déniai of the heir- 
ship of the complainants, therefore, raises a question of identity, rather 
than of title, and does not, we think, make it necessary or proper to 
submit the question to a jury. 

The last objection which we think it necessary to cpnsider is that the 
complainants are not in possession, and that it matters not for hoiv short 
a time the adverse possession has been maintained, for 21 days is as good 
for this proposition as 21 years; and, if this adverse possession is estab- 
lished, the" tenants do not hold together, and the plaintiff must try his 
title in ejectment before he will be in a position to sue in partition. But 
we hâve already seen that the admissions by the défendant in the plead- 
ings are sufficient in themselves to defeat the claim that there has been 
an adverse possession. Moreover, this suit was brought in a state court, 
and removed to this court, and, as was held in Tabler v. Wiseman, 2 Ohio 
St. 207, a right of entry will entitle a party to the proceedings in parti- 
tion, in Ohio, without the actual seisin required in some other states. 
The authorities are not uniform on this point. In isome states it haa 
been held that the complainant must allège that he is seised, which im- 
porta a présent possession as tenant in common or coparcener, and that 
a mère right of entry, if shown, will not be sufficient. It has been so 
held in New York and in Vermont. In other states, as in Maine, Mas- 
sachusetts, New Hampshire, Indiana, Minnesota, and lUinois, it has been 
held, oa the other hand, that a disseised co-teuant may hâve partition. 
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This beîng the rôle în Ohio, we tîaiûk it should be the ruie in thia case. 
Recurring to the holding in Luca» v. King, 10 N. J. Eq. 280, cited la 
the ruling made by thia court upon the exceptions to the answer, (40 Fed. 
Rep. 564,) that "if, when the titleâ are spread before the court upon the 
pleadings, the court can see that there is no valid legai objection to com- 
plainant's title, there is no reason why the court should not proceed to 
order the partition," (see, also, Overtm's Hdra v. Woolfdh, 6 Dana, 374,) 
ont conclusion ie that the défendants' motion must be overruled. 



ÈtJLGE <( ci. V. HBNitir Q. âixem Co., (No. 4,718.) Sahb «. Saiob, 
' ' (No. 4,750.) ScBiBNKB a ai. v. Sams, (No. 4,719.) 

(Circuit Court) S. D. New Tôt*. June 28, 1890.) 

i. bormam—tmTRinatatasT. 

.: A copyrlghted book^ publlshed b; tbe oonsent and licenae of tha antbor h • part 
Ot «jToriign enoydops^is, tbe remaindei: of whloh Is the production of aliéna not 
'^roteotèd by the copyr^ht laws of tïie United States, does not thereby become 
public property, and oannot be uiéd without the conaent of the author in a reprlAt 
of , the encyclopssdla. . 

i> 'Sun— PttBLIO POLtOT. ' 

I < Ttai the allen publishen of the foreipi enoyolopsedla procnred copyrightod artt- 
) ^çleS'fromtdtizens of theUatted States for the express purposeof preveutlng tlM 
' / work from belng reprinted in the United States, does not aSëct thmr rlght to pro- 
■' teot -the copyright in the courts of the United States. 

An undiyided interMt: in a copyright mi^ be asslgned. 
Sl SiitBr-IiM'JHOTios— VïBïiftoATioN OF Bnx. 

. A faUl praying for an injtmotion, and which is not to be uaed as «rldOBoe, need 
qot be verified at the tinte it is signed. 
I, Savb— ÉquiTT F1.BACIN0. 

' A biU which sets ùHt the terms' of the agreement between the author and fais co- 
pltdnliffs, the publishers, and states that, if such agreement is not an asslgnment, 
tt ta an exclusive liceqse, oorrectly pleads publishers' tltle to the copyright by thus 
' ' dli^ng the faots, and stating thia oontdnsions therefrom in the alternauve. 
A Samh-tPaetibs— TiTM. . , 

W^ien tbe légal and équitable owners of a copyright loin in a complalnt to enjoin 
' tts'nifringement, it U imniaterial whéther the équitable owners anquired their in- 
tereat by instrument in .wrlting or by paroL 
T.. B41CB— Affidavït to Bii*. u 

Where thé biU posItlTèly àVers the Infringement of the copyright, it is sulHoient, 
->• tiiolo^ it Is not stated to be withini the Knowledge of afflaut. 

C PABTIBSr-FOBBiaK ADUINISTIt^TOB. . 

An admintstrator appotnted in one state cannot malntatn an action in that capao- 
' Ity ih'another state unlësb be take out anciUarylettérs of administration in tha 
latter^ butsueh ancillary letters may be ti^en'out after the biU ia âled, and arerred 
byamendment. 

t. COT*BSI»to—Dlïï'ItRKN« PUBLICATIONS. ' 

' i > i: îBaoh map contained in a statlstioal atlas need not be- separate^ oopyrighted, for 
. I fhey ,ai» afi çrotected b^ ^ copyright of the entire tyork. 

'AU inehoate' right tio a eopyrlght liiay be transterred by patbl ptlor to the takiag 
^,. ,,flf^thj9 copyright ...-i ;,:,;; ,.,,,, <■..;.,', ^■ 

JUL,lHijmoTiON— Pi,«4Djiî& ;,. ,„,...;.," 

" ixtopi^pëi'l»atta:bhiotibillprayitigànln]uiiotlon agàlast Um iafringenunit o( 
■!-. BiOO^yngbtîoopies of tUèlinfiingiad andlinf ringing maya.. ' •.,■• 



m'È^WÎty. , , ,Ôn bill foi: injuiiçtioù^ 
!&wîând (Sa, for plâintiffa. ! ' 
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James A. Whitney, for défendants. 

Shipman, J. Thèse are demurrers to the respective bills în equity 
for injunctions against alleged infringements of copyrights. 

The important facts which are alleged in No. 4,718 are as follows: 
Four of the plaintiffs are members of the firm of Adam & Charles Black, 
of Edinburgh, Scotland; are aliens, and subjects of the queen of Great 
Britain. The fifth and remaining plaintiff is Francis A. Walker, a citi- 
zen of the state of Massachusetts and of the United States. The said 
firm, whose members I shall hereafter call the Messrs. Black, for the 
sake of brevity, are the publishers of the well-known work entitled "The 
Enclyclopsedia Britannica, Ninth Edition," which is made upof articles 
or books, each of which is, in a large numberof instances, an independent 
book or treatise, Three of the articles contained in the twenty-third vol- 
ume of the encyclopaedia, hereinafter referred to, hâve been copyrighted 
in the United States. One of thèse articles, entitled: "United States. 
Part III. Political Geography and Statistics," — was written by said 
Walker, who secured a copyright thereof, according to thé provisions of 
the statutes of the United States, for the term of 28 years from February 
13, 1888. In the several copies of every édition published the follow- 
ing words were inserted on the title page: "Copyright, 1888, by Francis 
A. Walker." On or about April 1, 1888, said Walker assigned and trans- 
ferred to the Messrs. Black an interest in said copyright; "that is to say, 
the said Walker did assign and transl'er to your oratofs, constituting the 
firm of Adam & Charles Black, the sole and exclusive right and liberty 
of printing, reprinting, publishing, copyiug, and vending, during the 
whole term of the said copyright, the said book, entitled : ' United States. 
Part III. Political Geography and Statistics,' — in connection .with, and 
as a part of, their said twenty-third volume of their said encyclopœdia, 
designated 'Encyclopaedia Britannica, Ninth Edition,' and not otherwise; 
the said Walker retaining the right to print, publish, copy, and vend the 
said copyrighted book in every form and manner other than as a part 
of said Encyclopaedia Britannica." The bill allèges that if said Walker 
did not, by said agreement, assign to the Messrs. Black an interest in said 
copyright, the said agreement was an exclusive and irrévocable license 
to them to print and sell, during the term of the copyright, the said 
book or article in connection with, and as a part of, said twenty-third 
volume. The copyrighted book was printed and sold in connection with, 
and as a part of, said volume. The whole of the copyright, except the 
right to use the subject thereof in the encyclopaedia, has always remained 
in said Walker. The défendant has printed and sold, without the con- 
sent of the plaintiffs, said copyrighted article, in and as a part of its 
reprint of said encyclopaedia, except that it has omitted the copyright 
notice upon the title-page, and threatens to continue to print and sell thé 
same as part of its twenty-third volume. The bill allèges Ihat the acts 
of the défendant are a great and continuing injury to each of the plain- 
tiflfs, and prays for an injunction, and an account of the profits arising 
to the défendant from the saie of said volume; 
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Iq No. 4,750, the Messrs. Black a,nd John McAlan, a citizen of tho 
etate of New York, and administrator of the estate of the late Alexander 
Johngton, who was, when in life, a citizen of the state of New Jersey and 
of the United States, are plaintiffs. Mr. McAlan was appointed admin- 
istrator by the surrogate for the coUnty of Mercer, in the state of New 
Jersey. Prof. Johnston was the author of a book entitled: "United States. 
Part I. History and Constitution," — and secured a copyright of the same 
according to the provisions of the statutes of the United States relating 
to copyrights. The other facts which hâve been stated in regard to the 
assignment of Walker's copyright, his title, and the acts of the défend- 
ant, exist in regard to Prof. Johnston; and the two bills are substantially 
like each other, mutatis mutandis. The difierence betvveen the cases is 
that in No. 4,750 a foreign administrator is the plaintif}". 

Thp case stated in No. 4,719 is as follows: The two plaintiff's are 
citizensof. the state of New York, and partners by the name of Charles 
Scribaer's Sons. Two other persons, Hewes and Gannett, both citizens 
of :the United States, were the authors of a book entitled "Scribner's 
Statistical Atlas of the United States," and, before depositing a printed 
title thereof with the librarian of congress, and before publication, as- 
sigped.and transferred to the plaintiffs ail their right in said book, and 
the right to copyright it; and the plaintiffs became the proprietors of said 
boojk.. .The plaintiffs printed and published the book, and on December 
29, 1883, secured a copyright thereof in accordance with the provisions 
of th© Revised Statutes, and gave notice of such copyright by inserting 
on thç page foUowing the title-page, in the several copies ofevery édition, 
the words, "Copyright 1883, by Charles Scribner's Sons." Afterwards 
the plaintiffs printed and published, and licensed others to print and 
publishj certain maps and charts which constituted a part of said book, 
but gave notice of the copyright by causing to be inscribed upon the 
face of each copy of every œap or chart thus printed by themselves or 
others the words, "Copyriglit, 1883, by Charles Scribner's Sons." The 
défendant, since May 1, 1889, and without the plaintiffs' consent, pub- 
lished and sold a volume entitled the "Encyclopsedia Britannica, Ninth 
Edition. Popular Reprint. Vol. 23," — in which it printed eightmaps 
which were copied from said copyrighted book. The bill prays for an 
injunction against selling copies of the book which shall contaiu in part 
said infringing maps, and for an accounting of profits. 

The cause of demurrer in the two Black cases, which goes to the sub- 
stance of the bills, is thatthey show uo substantial right or equity in or 
on behalf of the plaintiffs^ and that the acts of the défendant are not con- 
trary to law, The point is this: Does the fact that the proprietor of a 
book copyrighted in this country has permitted an alien publisher of an 
eneyclopsedia to publish his book as a part of such encyclopsedia enable 
another pereon, without other authority, to publish in this country the 
copyrighted article as a part of his reprint of such encyclopœdia, the re- 
mainder of which is publia jurisf It will not, probably, be seriously 
denied that a citizen of the United States who is the owner of a copyright 
can assign the whole of such copyright to a foreigner. "A non-resident 
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foreigner is not within our copyright law, but he may take and hold by 
assignment a copyright granted to one of our own citizens." Carte v. 
Evans, 27 Fed. Rep. 861. It is, however, contended that, while a copy- 
right may be assigned as a whole by a written instrument, it cannot be 
subdivided, but is an entire thing, indivisible, and incapable of ap- 
portionment. The statute simply provides that the copyrights are as- 
signable at law by an instrument in writing, and, obviously, the whole 
or an undivided part tbereof may be assigned so that the copyright may 
become "the undivided property of joint owners." Drone, Copyr. 334. 
To what greater extent copyrights may be subdivided at law the statute 
does not déclare, and in. this case it is not necessary to inquire. Under 
section 4964, a license in writing, by instrument duly witnessed, may 
be given by the proprietor to any other person to the extent described in 
such license; and there is no restriction upon the power of the proprietor 
to assign ortransfer, in equity, an exclusive right to use the copyrighted 
book in a particular manner or for particular purposes upon such terms 
and conditions as may be agreed upon. In such case the légal title re- 
mains in the proprietor; and a bénéficiai interest, to the extent whîch is 
agreed upon, vests in the other party, who has acquired an équitable 
right in the copyright, and who will be properly styled an "assignée of 
an équitable interest." Curt. Copyr. 225. In thèse two cases, as the 
Messrs. Black and the proprietors of the légal title are ail made parties, 
and properly so, whether the Blacks are licensees, or are owners of an 
équitable interest in the copyrights, (Goodyear v. RaUroad Co., 1 Fish. 
Pat. Cas. 626; Goodyear v. AUyn, 8 Fish. Pat. Cas. 374,) I do notcon- 
ceivé it necessary to détermine at this time by what name the publishers' 
interest in the copyright may be the more properly called. 

The question is reduced to this: Does the fact that the copyrighted 
books were inserted by permission in an encyclopœdia, as a part thereof, 
permit an unauthorized use of them in a reprint of such work? If a 
poem or an essay for which a copyright had been secured in this coun- 
try by the author, a citizen of the United States, should bepermitted to 
be inserted in a volume of poems or essays, a part of which was publia 
juris, it could not reasonably be claimed that the author had thereby 
abandoned his copyright, and that his book could be reprinted, by it- 
self, without his consent, in this country. It cannot be contended 
that the défendant would hâve a right to reprint Walker's or John- 
eton's treatises in separate volumes without the consent of the respective 
proprietors. Can, then, the poem or essay be printed, without the con- 
sent of the author, as a part of an unauthorized reprint of the entire 
volume? The défendant takes the a,ffirmative in thèse cases, because 
(1) the work as a whole is a foreign work, and the bulk of the volume 
is publia juris; and (2) because the insertion of Walker's and Johnston's 
articles in the twenly-third volume was for the manifest purpose of pre- 
venting citizens of the United States from reprinting that volume, which 
would bave been, but for those articles, piSlid juris, and therefore waa 
an attempt which will not receive the favor of a court of equity. 

Upon the first point there is ho vital différence, in regard to thé ic- 
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fringement qf an author's copyright, . whether it is printed in a separate 
volume, or in connçctipn with authorized inaterial. If the author bas a 
yalid copyright, it is valid against any unpermitted reprint of his book; 
and the fact that his book is bound up in a volume -«vith 50 other books, 
each of which is open to the public, is immaterial. The argument of 
the défendant upon this part of the case is mainly directed in support 
of the second point, and is this: The Encyclopsedia Britannica, as a 
■whole, was the production of aliens, , who could obtain no cojpyright in 
this country, and is a work of great value to the whole people. Except 
for the introduction of. a few articles, which were copyrighted in the 
United States, it could hâve been reprinted hère in cheap form; and the 
défendant, when he entered upon his undertakîng, had good rgason to 
suppose that it could be thus reprinted. The employment of citlzens of 
the United States to write articles which were to be used in some of its 
volumes, ànd the purchase of an interest in the copyright of such arti- 
cles, were an attempt to deprive the défendant, and other like-minded 
persons, of a privilège which they would hâve otherwise enjoyed, and 
■were for the purpose of giving the foreign owners of the encyclopasdia an 
advantage in the sales of the work in this country. ^he attempt con- 
tained an élément qf unfairness, because the book, if written by foreign- 
ers, could be reproduoed hère, and the complainants bave only a color 
of copyright interest, and therefore should not receive the sanction ofthe 
courts. The statements in the preceding paragraph, with the exception 
that the effect of the plaintiffs' interest in the Johnston and Walker arti- 
cles had an élément of unfairness in it, are true, and présent by them- 
selves no adéquate argument in favor of the défendant. The acts of 
johnston and Walker were in accordance with the statutes ofthe United 
States. The acts of the Messrs. Black were for the purpose of making a 
use of the statutes which might assist them against pecuniary loss, and 
give them, a more unobstructed fîeld for their large commercial venture. 
The, disputed point is whether there was an élément of fraud or injustice 
in the scheme which would prevent a court from regarding it with favor. 
There was np impropriety in soliciting compétent citizens of the United 
States to write upon its history, and 1 can perceiye no unfairness or in- 
justice towards the défendant company in the plaintiffs' use of the copy- 
right laws for their pecuniary advantage, and as a weapon with which 
to repel a compétition which is more enterprising than considerate. 
There was no trap set for the défendant, whose officers must hâve known • 
that the niijth édition was in great part anew work, and that its con- 
triijutora -would not be çonfined to one country. It must be recollected 
that the question now to be considered does not relate to the extent of 
the Recrée, but whether the bills show a right to any decree; and it will 
bep. su,bjeçt:for: futureconsideration whether the prayer ofthe bill should 
be granted to its fuU extent. 

Several objections of a more technical çharacter are made to the bills. 
They are; demurred to for insufiBciençy of the afiBdavits. Bills, in cer- 
tain cases which are specified in the chancery text-books, arerequiredto 
be verifipd by the oath of the party; and the New York chancery prac- 
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tice required that bîUs for Injunction should- bè thus verified. In the 
fédéral courts, whenever a bill for an injunction is to be used as évidence 
either upon a motion for preliminary injunction, or ifl any other way, 
it must be verified; but there is no imperative rule requiring vérifica- 
tion of a bill, at the time it is signed, which prays for an injunction. 
Woodworth v. Edwards, 3 Woodb. & M. 120; HugheèV.RaUroad Co., 18 
Fed. Rep. 106. 

The riext alleged cause of demurrer is that the bills are uncertain aiid 
contradictory becausê it does not appear -whether the alién plàintifis clairn 
as co-owriers of the copyright or as licensees. The bills allège the terms 
of the agreémeht of assigninent, and then say that if, by such agreement, 
an interest in the copyright was not assigned and transferred to the 
Messrs. Black, the agreement was an exclusive license. This is a cor- 
rect fonh of equity pleading. The facts are stated, and the conclusions 
therefrom are stated in an alternative form. i 

The next point is that it does not appear that thè àgrèements or as- 
signments between the àuthors and the Messrs. Black were in writing. 
The bills déclare, in substance, that the complainants are the only pet- 
sons who havô a légal or équitable title to the copyrights, and allège 
the nature and exteht ôf the équitable title, and that it was acquj.réd by 
assignaient frdm the proprietoïâ. It là further averred that the coni- 
plainantà are well seised of saîd copyright, and are the owners thereof. 
It is not hecessary, when ail the légal and équitable owners are joined, 
to Btaté thé, formai ities or the mode of conveyance by which the équita- 
ble intetestk becaœe vested in the co-complainants; and, if the owner of 
the entlrèf légal title is a! com|)lainant, it iS immaterial whether the éq- 
uitable, OTyners became veated by an instrument in writing or by paroi. 

Thé eiglrth causé of demUrrer is tothe efiect that the bill of oomplaint 
does not show that the ownefthip of the copyright is vested in âny of 
the Messi'S. ' Black. I hayé sb fully remarkéd upon the theory of the bill, 
and of the law in regard to légal and équitable ownership of copyright, 
that it is not necessary to'discuss this point further. :ï 

The sevehth cause is that the charge of infringement is not made upbn 
knowledge. It is made pdsitively, as a fact, but the affidavit does not 
assert that the averment is within the kiiowledge of the affiânt. Thte 
avermentîs sufficient, and the necessity of an affidavit has heretofore 
been considered. . 

The nihth, tenth, and eleventh points do not seem to me to require 
extended rèinark, : 

The défendant bas also demlurred in No. 4,750 upon agronnd pedul- 
iar to that càsfe, viz., that McAla'n, being a foréign adnainistrator, and 
néver havingtaken out ancillary letters of administration in the staté Of 
New York, cannot stie in the courts ofthatstate. The bill avers that he 
was appdihted by the surrogate for the connty of Mercer, in thé steté ©f 
New Jersey, and coUnts upon that appointment aS his only àufhorttyi. 
If the bîll hkd simply aVerred that he was fidraitiistrator, thô Objection 
could h'âyé' been taken only by à plea or ânswer; but, when th« défëtft- 
ivetitié'iè' fully shown in the billj'advaftfùgé ofs^oh^èfect caaiiè'tï^isii 
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by demurrer. Story, Eq. PL § 496; 1 Daniell, Ch. Pr. 325; ChUdress 
V. Emry, 8 Wheat. 642; Swatzd v. Arnold, 1 Woolw. 383. The law 
upon the subject is thus declared in the syllabus of Noonan v. Bradley, 9 
Wajl. 394. 

"An administrator appointed in one state cannot, by virtue of such ap- 
pointment, maintain an action in another state, in ttie absence of a statute of 
the latter state giving effect to that appointment, to enforce an obligation 
due bis intestate. If he desires to prosecute a suit in another state, he must 
ârst pbtain a grant of administration therein in accordance with its laws." 

This is not the case of a suit for infringement by an administrator to 
whom a reissue or an original patent had been granted. In such case 
the grant bas been aiade to him, as administrator, by the government, 
and bis title bas been passed upon by the commissioner. A bill in eq- 
uity by an administrator for an infringement in the Ufe-time of the in- 
testate owner of the patent, or for infringement occurring after bis death, 
is for an injury to tbe estate of the intestate; and, although there are dé- 
cisions to the contrary, such a bill seems to me to fall within the gênerai 
rule, and to réquire the foreign administrator to take out letters in the 
statç in which he brings suit. It is true that tbe statute vests the title 
of the; intestate in bis administrator; but the point of the objection is 
that a forçign administrator is not recoguized as administrator, when he 
sues io that capacity, unless appointed by the courts of the state within 
which suit is brought. But, as said by Mr. Justice Miller in Swatzd v. 
Arn(M, supra: "The impediraent to the exercise of the fuU power of an 
administrator in a jurisdiction foreign to that granting his letters is es- 
sentially tecbnical and formai, and sbould not be strained beyond its nec- 
essary application." The courts early found relief, in cases of equity, 
from, too strict adhérence to technicality upon the ground that " in 
equity a plaintifï may file a bill as administrator before he bas taken 
out letters of administration, and it will be sufiicient to bave them 
at the hearing, which is not the case at law." 1 Daniell, Ch. Pr. 327. 
Therefore, in Huviphreys v. Humphreys, 3 P. Wms. 349, where the next 
of kin had brought a bill without administering, and tbe défendant de- 
murred, the lord chancellor allowed the demurrer, and then permitted 
the complainants to take out letters of administration, which, when 
granted, he said, related to the time of the death of the intestate, and to 
allège the same by way of amendment or by supplemental bill. The 
case oi Swatzd v. Arnold, supra, was on this wise: An administrator ap- 
pointed in Kansas brought a bill in equity, in a court of Nebraska, for 
a foreclosure of a mortgage belonging to the estate of the intestate. The 
court sustained a demurrer upon the ground that the foreign adminis- 
trator had taken no ancillary letters. The case having come into the 
Unit^ States circuit court, and the complainant having taken out let- 
ters in liîebraska, Mr. Justice Miller permitted an amendment upon 
the autjhoiity of Humphreys v. Humphreys. The substance of his décis- 
ion iS that "an administrator appointed in one state, like an executor 
whohas not proved the will, may sue in the courts of another before he 
hft6;l^tei;s thprefrom, and, having otitained letters, may aver the fact by 
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amendment," before answer filed, and after demurrer. "He bas an in- 
terest in the subject-matter, although he bas no standing in court, and 
for that reason may support bis suit, in order to défend liis right, by 
anthority afterwards acquired." To tbe same effect are Bradford v. 
Fdder, 2 McCord, Eq. 168; BlackweU v. Blackweïï, 33 A]a. 57; and Gid- 
dings v. Grem, 4 Hugbes, 446. 

Upon this point the demurrer in No. 4,750 is sustained, with leave 
to the complainants to amend, if ancillary letters of administration sball 
be taken out in the state of New York, within 30 days after the date of 
the order upon the demurrer. 

In No. 4,719 additional and différent reasons of demurrer are relied 
upon. The principal new causes are that tbe alleged assignment of tbe 
inchoate right is not averred by tbe bill to bave been in writing, and 
that it is clear upon tbe face of tbe bill that tbe reprinted maps were 
never legally copyrighted by the complainants. Tbe position of the de- 
fendant is that an atlas is a bundle of maps; that there is no such tbing 
as a manuscript of a map, and therefore tbe manuscript cannot be trans- 
ferred to the assignée; and, furthermore, that every assignment of an in- 
choate right before copyright is obtained must be in writing. The al- 
leged invalidity of the copyright is upon the ground that the book or 
atlas was copyrighted, whereas it is said that each map should bave been 
copyrighted. A statistical atlas is a book of maps, tables, and printed 
text, and is not simply a bundle of maps, and is properly copyrighted 
as a whole. Tbere was no necessity of copyrighting separately eacb 
map in the book. The unautborized reprinting of eight maps from 
tbis volume, it being alleged that ail of thera were originated and pre- 
pared by the authors, is an infringement of tbe same character as tbe re- 
printing of original statistical tables or other printed matter. An in- 
choate right to a copyright may, prier to the taking of the copyright, be 
transferred by paroi. Lawrence v. Dana, 4 Cliff. 1; GaUaghan, v. Myers, 
128 U. S. 658, 9 Sup. Ct. Rep. 177. The other additional points re- 
ferred to tbe averments of the bill in regard to the plaintitfs' licenses, and 
to the propriety of attacbing to tbe bill tbe maps as exhibits. The 
pleader attacbed to tbe bill copies of the infringed and of the infringing 
maps, as part thereof. His course in regard to thèse two particulars 
was proper. 

Tbe demurrers in Nos. 4,718 and 4,719 are overruled. The demurrer 
in No. 4,750 is sustained, witb leave to amend as hereinbefore stated. 
v.42F.no.l2— 40 
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Montana Co., Limited, v. Clark et <d. 
XCireuU Court, B. Montana. June 6, 1890. 

1. Hnnsg iSD Mining. 

Wbere défendante' in.ining..claiin içln the f orm of an laosoeles triangle, feiey can- 

t nottûllowtlieir Iode or vein on Its downward dlp, through the side llnesof their 

, olaini, ^to plaintill'B claim. Farallelism in the end lines of the claim is essential 

to the exercise of such right. Pollôwing Iran Silver Min. Co. v. Elgîn Min. <fc S. 

Go;, 118 rr. S. 208, 6 Sup. et. Rep. 1177. 

3. Same— Injunotion. 

Rev. St. U. S. § 2333, provides that the locators of ail mining clatms siiall 

havè the exclusive right of possession aud etijoyinent of ail the surface included 

: frithinthe lines of tneir location, and of ail veins, Iodes, and ledges, thronghout 

their entire depth, the top or apex of igrhich lies inside of such surface lines ex- 

te&ded downward Vertically, although such veins shall so far départ from a per- 

. penâiculalT in their course downw^rds as to extend outside the vertical side lines. 

He.Zâ that, the apex or top of s certain Iode being within the surface lines of de- 

feaâànt6''claiia, plaintiff had no title toàny portion of such véin underlyin^ the 

, oreiniseB granted to It, and therefore,waâ;not efatitled to an injunçtion restraining 

défendante from working a portion of such veau within the side Unes of plaintifC's 

■- clalni." ■ 

FlaintiS had dug and owned a tunnel whioh viras necessai;y to; the working of a 
' Idde or "vein lA Its claim. BymeanS of this tunnel plaîntiftwas iptheactual pos- 
Isesaion of à portion of the veih or Iode having its apex in défendante' olaim. Dé- 
fendants proposed to extend an Incline along their Iode within the side, lines of 
plaiktiS'iB claim in such a way as to eut the tunnel. ' The efCéçt of such. extension 
, woif Id be ,to destroy the; tunnel for the putçnsea of plaintiS, and, when extended be- 
ypnd the tunnel, the incline would bç w^oUy in the Iode owned by plaintiffi Seld, 
' that défendants would' bé enjolned fi'o.iii eztendlng their iùdinA so as to eut the tun- 
:,nel. ■■■•:'■ ■■■'■. - '-'■■■■ <:.::■■ ' 

in Éqi^ily. BiU for an injunotion. 

Rev. Bt. U. S. § 2322, provides that the locators of ail minîng claîms 
shall bave the exclusive right of possession and enjoyment of ail thesnr- 
fece included w?ithin the Unes of their location, and of ail veins, Iodes, and 
ledges tbroughout their entire depth, .the top or apex of ^hich lie.g inside 
of such surface lines extended downward vertically, although such veins, 
Iodes, or ledges nsay so far départ frotn a perpendicular in their course 
downward; as to extend oUtside thé vertical side Unes of such surface 
location. , ; 

QvMen^ Saruiere <Sç Shdton and E. W. TooU, for complainant. 

McConnell & Clayberg, for défendants. 

KNOWLESf Ji The plaintiff movea for a judgmettt on the pleadings. 
This présents the question as to whether there are any material issues 
presented by them. The plaintiff sets forth that it is the owner in fee- 
simple of the Drum Lummon Iode claim and the Marble Heart Iode 
claim, and of ail the precious ores therein contained, and was, at the 
commencement of this suit, in the possession of said premises, except so 
much as défendants wrongfully withheld from it; that in said premises 
is a vein or Iode which runs through said Drum Lummon Iode claim, 
and on its dip passes out thereof into the said Marble Heart Iode claim; 
that plaintiff bas for a long time past been engaged in working and 
mining upon said Iode claims, and at great cost and expense bas driven 
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tunnels and drifts in, along, and upon said vein or Iode, from saîd Drum 
Lummon claim into said Marble Heart claim, which are necessary in 
order to enable plaintif? to work and mine its said mining claims; tbat 
défendants, commencing upon the Hopeful claim, bave drifted into said 
Drum Lummon Iode or vein in tbe Marble Heart claim, and bave ap- 
proached so near to tbe tunnels, drifts and workings of plaintiff in said 
claim as to endanger the came, and destroy them, and the use thereof 
by plaintiff, and tbat défendants tbreaten, by means of tbeir shaft or in- 
cline, to enter into tbe tunnels, drifts, and workings of the plaintiff, and 
to destroy tbe same, and to deprive the plaintiff of the use of tbe same, 
and are so near to the workings of plaintiff as to be dangerous to plain- 
tifPs workmen and employés, and, if permitted to continue, will greatly 
damage and injure plaintiff 's property; and that défendants tbreaten to 
enter into plaintifî 's Drum Lummon Iode, and to extraçt the ores, quartz 
rock, and precious metals therein contained. The défendants in tbeir 
answer do not deny the title of the Drum Lummon Iode claim and Mar- 
ble Heart Iode claim to be in plaintiff. They admit tbat plaintiff bas 
driven tunnels and drifts in said claims. They admit that the location 
of the Hopeful claim was made subséquent to the other two claims above 
named, and tbat plaintiff was in possession of said two claims. Défend- 
ants admit that tbeir shaft or incline has reached very near to tbe tun- 
nels, drifts, and workings of plaintiff, and that by tbeir incline they bave 
passed out of tbeir side Unes, and within the side Unes of plaintiff 's Mar- 
ble Heart cJaim. 

There was somç doubt in my mind as to whether the complaint did 
not présent such an issue as should call for the détermination of the légal 
title to the place of the alleged trespass of défendants before the court 
could grant the relief asked by plaintiff, namely, a perpétuai injunction 
restraining défendants from committing the acts complained of. There 
seems to be no claim on the part of the défendants but that tbe complaint 
States a sufficient cause of action. The complaint, with the admissions 
in the answer, probably dispenses with any such proceedings as above in- 
dicated on the part of the court. The défendants, in what they term a 
"cross-bill," disclose their défense, and justify tbeir action of entering by 
means of an incline from the Hopeful claim into the Marble Heart claim. 
Although the défendants term this part of their pleadings a "cross-cora- 
' plaint," the court is justified in treating it as an answer, setting up new 
matter çonstituting a défense. This undoubtedly is what the pleading 
is. The plaintiff has so treated it by replying to it instead of answering 
it. In taking this position as to this pleading I am justified by the case 
of Doyle \. Franklin, 40 Cal. 106. In this answer the défendants set 
forth that the said Drum Lummon vein or Iode enters the Hopeful claim, 
owned hy défendants, at a point near the top or apex of their claim, and 
passes through the same, and out at the base of the triangular part pf 
ground which defineg their claim; that the apex of this vein or Iode is 
in the Hopeful claim from the point of entrance to said base Une thereof: 
that they commenced upon tbe apex of this vein with their said incline, 
and hâve foUowed the same dowa some 118 feet; that in its dip said 
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vein passes into the Marble Heart claim. The plaintiff in its complaint 
avers that the apex of this Iode is wholly within the ï)rum Lummon and 
Marble Heart claims. Hère an issue is presented, and a material one, 
and must be determined by évidence, and is not a ixiatter of law. 

The plaintiff présents the point for considération that the allégations 
of défendants in their answer show that the Hopeful claim has no par- 
aUel end lines. The answer of défendants does show that their claim is 
in the form, of an isosceles triangle. A triangle has but three sides, and 
no two of thèse can be parallel to each other. The question is hère pre- 
sented of the right of the défendants to follow on the dip of their lead 
into the Marble Heart claim through its side lines. This point was set- 
tled in the case of thé Iron Silver Min. Co. v. Elgin Min. & S. Co., 118 
U. S. 208, 6 Sup. et. Rep. 1177. In that case the United States suprême 
court uses this language: 

"Under the act of 1866, [14 St. 251,] parallelism in the end lines of a sur- 
face location was not required; but, where a location has been made since the 
actof 1$72, such parallelism is essehtial to the existence ofany right in the 
locatoror patentée to follow his vein' outside of the vertical planes drawn 
through the sidé lines. His latéral right by the stattite is conflned to such 
portion of the vein as lies between such planes drawn through the end lines, 
and extended in their own direction; that is, between parallel vertical planes. 
It can embrace no other." 

This language is décisive of the défendants' right to follow their vein 
outside of their side lines. Having no parallel end lines, they cannot 
do it. The défendants Uî'ge that they located the Hopeful claim in such 
a way as to hâve parallel end lines. There is notliing in the pleadings 
to show this, and, if theré was, I do not think they could maintain this 
position. According to the stateinent made by counsél, it appears the 
défendants did claim a pièce of ground which had parallel end lines 
when thèy made their location; butitfurther appéarsthat they set their 
stakes upon the premises of plaintiff, and ciaimed sorne of its ground. 
When oompelled to relinqùish what they had ciaimed, which belonged 
to plaintiff, they had no north end line, and their claim assumed the 
form of an isosceles triangle. The défendants could locate only what was 
subject to location, no raatter what they ciaimed. It was decided in 
Belk V. Meagker, 104 U. S. 279-284, that a location upon premises belong- 
ing to another person gave no rights whatever. It was only when a lo- 
cation was made upon the public domain that rights were acquired. But 
does the fact that défendants cannot follow the Iode out of the bounda- 
ries of their claim on its dip entitle the plaintiff to a judgment against 
themfor so doing? Before the plaintiffwould beentitledto a judgment, 
it must show that it is the owner of the vein upon which défendants en- 
tered its ground. The plaintiff received a grant from the United States 
to ail Iodés the top or apex of which was within the limits of their min- 
ing claim. . , It did not receive a grant to any Iode which had its apex or 
top outside bf its claims. Most, if not ail, patents for Iode mining claims 
hâve this clauSe, which spécifies the conditions and stipulations under 
which the grant is made, namely: 
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"Second. Tliat the prernises hereby conveyed, with tlie exception of the sur- 
face, may be entered by the proprietor of any other vein. Iode, ledge, or de- 
posit, tlie top or apex of whieh lies outside the exterior limita of said survey, 
Bhould the sarae in itsTîownward course be found to penetrate, intersect, ex- 
tend into, or underhe the prernises hereby granted, for the purpose of extract- 
ingand removing the ore from such other vein, Iode, ledge, or deposit." 

This shows what construction has been placed upon tbat portion of the 
congressional minerai act by the land departnient of the United States. 
The interprétation placed upon a statute by the officers who hâve to act 
thereunder; and their practice thereunder for many years, is entitled to 
great weight in its interprétation. U. S. v. Moore, 95 U. S. 760. The 
United States is the proprietor of ail veins or Iodes whose apex or top is 
not within the limits of any grant it has made, and this clause reserves 
its rights, and thèse rights it may grant to any citizen, or to any one 
who has declared his intention to become such. In the case of Mining 
Ga. V. Cheesman, 116 U. S. 633, 6 Sup. Ct. Rep. 481, Justice Miller, 
speaking for the United State suprême court, after quoting section 2322 
of the United States Revised Statutes, says: 

"It is obvious that the vein, Iode, or ledge of whieh the locator may hâve 
«the exclusive right of possession and enjoyment ' is one whose apex is found 
inside of his surface Unes, extended vertically, and this right follows such 
vein, thougi) in extending downward it may depait from a perpenJicular, and 
«xtend laterally outside of the vertical Unes of such surface location." 

Had the défendants so located the Hopeful claim that it would hâve 
had parallel end Unes, there can be no doubt but they would hâve been 
entitled to foUow any vein, whieh may hâve its apex within its limits, 
and whieh passed through both end lines in its strilce, on its dip into the 
Marble Heart claim. If the plaintifF would be entitled to veins or Iodes 
whose apex is outside of the lines of their claims whieh enter the same 
on their dip, and whieh hâve not been granted by the United States to 
any one else, what is the extent of their rightto such vein or Iode? Sup- 
pose it should pass in its dip through the Marble Heart claim into ad- 
joining ground, could plaintifffollow it beyond its lines? It is granted 
the right to foUow beyond its lines only such veins or Iodes as hâve 
their apex within the boundaries of its premises. It was urged that 
the plaintiff might be considered to hâve a grant of that portion of 
the vein found within the lines of its premises until the United States 
granted it to some one else. If the United States granted it this Iode, 
there is no law for revoking that grant, and granting the Iode or vein 
to another party. Such a construction of the statute would make it 
inconsistent with any reasonable intention on the part of congress. 

The plaintiff insista that the rule of the common law that whoever 
owns the surface is entitled toall beneath the same should apply to a case 
such as this. But this do'ctrine is not fully applicable to Iode mining 
claims, and cannot be invoked in this case at ail. In this view I am 
supported by the opinion of Justice Beatty in the case oî BvMimi, Min. 
Co.v. GrœsUs Gold & SHver Min. Co., 5 Mng. Rep. 254. In this he says: 

"The doctrine of the common law, that he who has a right to the surface 
.ot any portion of the earih lias alsu the right to ail beneath and abovè that 
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surface, has but a limited application to tbe rights of min«r8 and others using 
tbe publ,iç lands of this state. Neçessity lias eompelled » great modification 
cf. tha,ti doctrine. ïhe departure from those old and establjshed doctrines of 
thé l^w will doubtless lead tomanyeomplications. To adhère to tbe corn luon- 
law ruj«8Upon this subject is simply impossible." 

From thèse considérations it wbuld appear évident that plaintifF re- 
receiVed no ^ant of any Iode or vein whose apex is within the surface 
lines of the Hopeful claim. Notwithstanding this, it is urged that, as the 
défendants may acquire no title to any portion of such Iode as lies within 
the limita of the Marble Heart claim, plaintiff has a better right to the 
same th&n défendants, because such part of the vein or Iode is within 
the lines of their claim. In the case of Reynolds v. Mining Go., 116 U. 
Si 687, 6 Sup. et. Rep. 601, it was claimed that, because a vein of ore 
had been found by défendants (plaintiffs in error in suprême court) 
■within the lines of plaintiffs placer claim, and which défendants had 
acquired no title to from the govemment of the United States, plain- 
tiff waftentitled to the same, although such vein was known to exist 
by the grantors of plaintiff at the time of applying for the patent for this 
placer claim. The plaintiff claimed that the défendants were mère in- 
trudera ànd étrangers, and that they were in possession of the premises. 
But the suprême court said that the vein, if known to exist at time 
of application for a patent, was not granted to plaintiff 's grantors, but 
excludçcj from their patent; and that, although défendants did not con- 
nect thëiïiselves \vith any government grant, the plaintiff had no right to 
eject theiiï from this Iode. In this case the court below ïefused to giye, 
at the prayer of the défendants, this instruction: 

, "if the Vein is not cpnveyed to plaintiff by the placer patent nnder which 
they claim, then it makes no différence whether défendants bave any title or 
not^ thé plaintiff cannut recover on the wealcness of défendants' title." 

The suprême court held this was error. It would seem that such a 
view of the law would meet the case now under considération. ' If the 
plaintiff received no conveyance of that portion of the Drum Lumnion 
Iode which, has its apex jn the Hopeful claim, then it makes no dif- 
férence whether, défendants bave any title or not to the same, the plain- 
.tiff canno^, recover on tjie weakness of défendants' title. I hâve shown 
that the plaintiff received po grant for any Iode whose apex is outsideof 
their surface Unes; that .that was reserved to be granted to some one who 
should properly locate a pièce of ground embracing this apex, whose end 
lines should be parallel. I do not conçoive that there is any contiict be- 
tween the doctrine hère expressed and thfit set forth in Cheesman v. 
Shreve, 37 Fed, Rep. 36. The presumption may be that he who enters 
within the lines pf another's mining claim on the surface or beneath the 
same is ai^esp^sser; but where, as in this case, the fact is alleged that 
the defeudan^iÇQtered upon the Marble Heart claim by foUowing down 
on its dip ay^inor loda whose top or apex was without the limits of 
plaintiff's premises, a case is stated that shows that défendants were not 
trespassers uppn plaintiff 's premises; that they were foUowing premises 
that didiHQt .îbi^ong to plaintiff. 
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The questions hère raised being presented on a motion for a jucigment 
on the pleadings for the purposes of the motion, the court must consider 
every fact set forth in the answer which is well pleaded as true. The re- 
6ult I hâve reached under the facts as presented by the pleadings is that, 
•while the défendants eannot enjoin the plaintiff from working upon the 
Iode or vein in dispute so far as the samé lies whoUy within the aide Unes 
of plaintiff 's premises, the plaintiff eannot enjoin défendants from work 
ing upon such portions of that vein as bas its apex within the lines o 
the Hopeful claim, until it shows in some way that it is the owner of, 
or entitled to the possession of, the same. If it should beshown by the 
évidence that the vein in dispute does not hâve its apex outside of plaiti- 
tiff's premises, then there should be no dispute, but plaintiff should re- 
cover. I bave considered this case upon the hypothesis that the facts 
set foïth in the answer are substantially truoi I am fully aware that the 
position taken in this case leaves a portion of a vein or Iode in such a 
condition that it eannot be taken up by location, under the minerai act 
of the United States; but this portion of the vein eannot be said to belong 
to no one. It belongs to the government of the United States, and, by 
appropriate législation, it can provide for the sale of the same. 

There isno question presented upon the pleadings aa to the appropri- 
ation of any portion of this vein or Iode by taking actual possession of 
the same, I should not dispute but that an actual possession of portions 
of this vein or Iode will give a right to the same as against an intruder, 
—a étranger, — ^that is, one who could not show a prior actual posses- 
sion or a grant from the United States to the same. 

The motion for judgment on the pleadings is overruled. 

ON THE MERIT8. 

Knowles, J. This case bas been divested of much of the dîfBcalty 
presented to the mind of the court from a considération of the pleadings. 
It did seem that the légal title to a portion of the Drum Lummon Iode 
might be so involved as to require that the same should be settled in an 
action at laww As the case is presented by the évidence, no conâict as 
to title appears. It is admitted that the plaintiff owns the Drum Lum- 
mon Iode claim and the Marble Heart Iode claim, and that the défend- 
ants ownthe Hopeful Iode claim. That the Drum Lummon Iode or vein 
passed oùt of that claim into the Hopeful claim, and runs across the same 
in a aoutherly direction about 66 feet, when it entera the Marble Heart 
claim. The plaintiff bas dug and bas an undisputed title to a tunnel 
called the "Cruse Tunnel," which runs along the aforesaid vein or Iode, 
and across the Drum Lummon Iode claim, into the Marble Heart 'claim. 
That; plaintiff is or was in the actual possession of this tunnel. That 
it is necessary to the working and mining of said Iode or veiu; in the 
Marble Heart claim. That by means of this tunnel plaintiff is in the 
actual possession of a portion of the aforesaid vein or Iode, which bas 
its top or apex in défendants' claim. It also appears that défendants are 
extending an incline which they started on the apex of the aforesaid Iode 
or vein intheir ownground, and were and still are threatening to ex tend 
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the same down along said vein, witliin the side lines of the Marble Heart 
elaim,. in such a direction as to eut the aforesaid Cruse tunnel at a point 
wheEè the same is wholly within that portion of the Drum Lummon Iode 
or Vein owned wholly by plaintiff. That in their opérations they hâve 
aiready loosened the rock in the roof of said tunnel at the point where 
said incline, if extended, would enter the same. Although the défend- 
ants hâve 66 feet of the apex of the said Iode or vein, owing to the fact 
that they located their claim in such a manner as to hâve no parallel end 
lines thereto, they hâve no légal right to foUow their vein or Iode beyond 
their side lihes; never having received a grant to that portion of said Iode 
beyond thèse, although owning the apex. It sufficiently appears from 
the évidence, if défendants are permitted to extend their incline it will 
whoUy destroy the said Cruse tunnel for the use to which plaintiff is put- 
ting the same. The défendants do not deny that it was their purpose to 
extend, this incline into and through this tunnel, and into the Prum Lum- 
mon vein beyond, in their search for ore; and the évidence shows that 
when. extended beyond this tunnel, the incline will be wholly within 
that portion, of the said vein or Iode owned by plaintiff. It is true that 
the évidence shows that plaintiff might dig another tunnel around this 
inclinefat a cost of about $1,000. This would be in part a new tunnel, 
and would be on a curve. A curved Une is not as short as a straight one, 
and cars run upon a curved track encounter greater friction than on a 
straight one. The plaintiff, if compelled to abandon its old line of tun- 
nel, would aJso be forced to abandon for some distance jts possession 
of a portion of the said vein or Iode which bas its apex in défendants' 
premises. The défendants, in extending their incline beyond the tunnel, 
would be within the undisputed premises of plaintiff, and would be com- 
pelled in their workings to remove vein matter, and perhaps ore, from 
plaintiff 's prémises, concerning the title to which there is no dispute in 
this action. The défendants, as to this tunnel and the vein matter and 
ore beyond the same, come as strangers, — trespassers. They are clqthed 
with no right whatever to destroy plaintiff's tunnel, or to disturb its 
possession of any portion of said vein along the line of said tunnel. If 
the défendants had any légal right to explore the said vein or Iode beyond 
said tunnel, a plea for an accommodation in this matter would come with 
great force. Butnoground exista for such plea. It would seem that 
no action for damages would afford adéquate relief under such circum- 
stances. The remedy for the wrongs threatened can be awarded only in 
a court of eqùity. 

For thèse reasons, I think the plaintiff is entitled to the relief asked. 
It is therefore ordered that an injunction issue restraining and enjoining 
the défendants from extending their incline so as to eut the tunnel of 
plaintiff. 
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WhITMAN V. HUBBKLL. 
jOircuit Court, S. D. New York. March, 1887.) 

Municipal Cokpobations— Awnings— Injunotion. 

The City eoniicil of New York beins autliorized by Laws N. Y. 1883, c. 410, (Con- 
solidation Act,) i 86, subd. 8, "to regulate the use of the streets for" awnings, a mo- 
tion to restrain the maintenance of an awaing pendente lUe wlU not be grahted in 
an action to compel the removal of the awuing. 

In Equity. Motion for injunction pendente lite. 

Action by Nathauiel Whitman against W. L. Hubbell, as treasurer of 
the Adams Express Company, to compel the removal of an awning, on 
the ground that it interfered with the view of plaintiff's signs. Laws N. 
Y. 1882, c. 410, (Consolidation Act,) § 86, subd. 8, provides that the 
city council of New York shall hâve power "to regulate the use of the 
streets for signs, sign-posts, awnings," etc. 

Ira W. Warrm, for plaintiËF. 

Sewca-d, Da Costa & G-uÛirie, for défendant. 

Beown, J. Under the Consolidation Act, § 86, subd. 8, the common 
council hâve apparently authority from the législature to authorize awn- 
ings. The alleged want of constitutional power of the législature to confér 
this authority is too doubtful a question to be determined upon a prelim- 
inary motion of this kind. If within 10 days the awning in question is 
made to conform strictly to the municipal régulations, the motion should, 
on the above grounds, be denied, without préjudice, however, to the con- 
sidération of the whole subject upon the trial of the cause. Ordered 
accordingly. 



Seymottb et al. v. Sijde & Spub Gold Mines, Limited. 
(Circuit Court, D. Colorado. " June 17, 1890.) 

1. Vesîdob akb Vendes— Conthact—Waiveb or Vendor's Libh. 

An agreement between vendor and vendee. that, on the payment of a certain 
8UIU, the title to the property sold wlU be registered "free from ail charges and In- 
cumbrances, " is not a waiver by the vendor of his lien for the balance of the pur- 
chase money. Such agreement relates to the state of the title at that time, and not 
to anythlng growing eut of the sale Itself. 

a. Same. 

The facts that a vendor withholds the deed, and af terwards retains possession of 
the property, and bas stock of the corporation to whom he sells the property pledged 
to secure the purchase money, are not of themselves sufficient to constltute a waiver 
of his vendor's lien. 

8. SAMB— ESTOPPEI/. 

A vendee who accepts title and makes part payment, according to the terms of 
an agreement between the vendor and the broker through whom the sale is made, 
Is estopped to af terwards deny the broker's authority to make the agreement. 

In Equity. Bill to enforce vendor's lien. 
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Tdîer & Orahood, for complainants. 
L. S. Dîxon, for défendant. 

Hallett, J. In 1886 complainants owned a mine îh Boulder coun- 
ty, which they desired to sell in Engiand, and they employed John 
Haldeman, of London, as a broker to make the sale. Haldeman con- 
ceived the idéa pf organ.izing a corporation to purchasethe property, and 
procured tte organization of respondent under the limited liability com- 
panies acts of Great Britain for that purpose, apparently with a view to 
keep the sellers and buyers apart. Haldeman proposed to take the title 
of the mine in his own name, and convey it to the corporation which 
should be organized, and thus become a purchaser from complainants, 
and a grantor to the corporation. Complainants were to sell for $750,- 
000, of which one-half was to be paid in cash, and one-half in stock of 
the corporation. The first deed to the property was made to Haldeman, 
and placed in escrow with Wells, Fargo & Company, of London and the 
United States, to be delivered on payment of the cash part of the con- 
sidération. Respondent was organized in the early part of the year 1887, 
but nothing of conséquence was donc towards completing the sale until 
AugustlSth of that year, when an agreement was entered into between 
J. Fenton SeymouT, acting for complainants and Haldeman, to the eflect 
that, npon payment of £10,000 in addition to £12,500 paid before that 
time, Seymour should "register thetitles" "free from ail charges and in- 
oumbrances" in Boulder county; and, furthermore, that Seymour should 
cause the mine to be worked "to its full capacity," and that the,proceeds 
of the mine, should aroount to certain sums stated in the agreement, of 
■ffhich the ooœpany should hâve notice by cable. The agreement then 
proceeds as folio ws: 

"The said J. Fenton Seymour hereby undertakes and agrées to take the eon- 
trol of the management of the said property until the payments hereinafter 
mentioned are completed, and it is understood and agreed that he shall retain 
such control until the said payments are completed. The said John Halde- 
man agrées that 375,000 shares; of one pound each, in the above company, 
shall be transferred to Mr. Glarence Preston Elder as trustée, and deposited 
with Messrs. Wells, Pargo & Company in London, to the intent that the said 
shares shall be held as security for the due performance of the folio wing con- 
ditions, viz.: First, the payment of 10,000 pounds in addition to the above 
mentioned 22,500 pounds within three days after the receipt of the third suc- 
cessive weekly return from the mine as hereinbefore mentioned; and, second, 
the balance of 45,000 pounds at the expiration of ten days after the receipt of 
eight successive weekly retûrns of the nature and value above specifled. Up- 
on the completion of the above-mentioned payments, the said J. Fenton Sey- 
mour hereby undertakes and agrées to release the above-mentioned 375,000 
shares, le^s 77,500 to \^fhich he is entitled, and also less the numberof shares, 
with tli'e COÎisent and undèr the supervision of the aforesaid Glarence Preston 
Elder, acting for the said J. Fenton Seymour. In case the weekly returns 
cabled from the mine shall from any cause fall below the sum of two hundred 
pounds sterling per week, then, in that case, such returns shall not count, 
but thé time for paylng the second ten tbousand pounds and the balance of the 
forty-flve tbousand pounds shall be extended pro rata; but should the succes- 
sive weekly returns amount to two hundred pounds sterling per week, with a 
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moderate increase weekly, as hereinbefore mentioned, and the saîd John 
Haldeman shall make default in the payment of the balance of the forty-flve 
thousand pounds, then, in that case, the said J. Fenton Seymour shall hâve 
the right to forfeit the amôunts already paid, and to claim the above-men- 
tioned 375,000 shares." 

There is some dispute as to the resuit of work camed on by Seymour 
in the mine under thîs agreement, complainanta claiming that returns 
were made as required by the agreement, and respondent claiming that 
the mine fell short of the amount specified in the agreement; but this is 
not material. The £10,000 first mentioned in the agreement were paid, 
and a deed from complainants to the Company for the property was 
placed on record in Boulder county. This deed, it will be observed, 
was substituted for that which was first made ont to Haldeman, and was 
then in escrow with Wells, Fargo & Company; and the parties say that 
this was done for convenience, and to save the necessity of recording two 
deeds, — one to Haldeman, and another from Haldeman to the company. , 
At ail events, the company obtained title directly from complainanta. 
Some small payments were made on the further sum of £55,000, which 
by the agreement was to be paid to complainants within two or three 
months thereafter. Nothing further was done towards coœpleting the 
sale until October 5, 1888, when a proposition in writing was made by 
J. Fenton Seymour as agent for complainants to certain persons who had 
become, or wére about to become, stockholders in the company, as fol- 
lows: 

"First. In payment of thirty-five hundred pounds to Wells, Fargo & Com- 
pany, we agrée to start the mine at work in name of company. Said sum to 
crédit of Col. Seymour. Second, Company to send cashier and engineer if 
tbey think tit, and Colonel Seymour to be résident manager and director for 
the period of one year. l'hird. AU proceeds to be transmitted to company 
bankers. Fourth, Mr. Elder to deliver 75,000 shares to the Scotch subscribers, 
and forty-five thousand to Mr. Eust on payment of said sum. Fifth. The 
balance of shares to remain In Mr. Elder's hands aa trustée until a final set- 
tlement can be made inside of three months after acceptance of this proposi- 
tion. Sixth. Colonel Wilson, or whoever pays the thirty-flve hundred pounds, 
to receive fifteen thousand shares from Mr. £lder on the final settlement, not 
later than three months, and meantime receive a légal obligation from Mr. 
Elder as trustée. Seventh. On résignation of Mr. Elder as a director, Mr. 
Allen to be elected. Eighfh. Thirty-flve hundred pounds to be paid so soon 
as the company can register the transfer of the 75,000 shares." 

The £3,500 mentioned in this proposition were paid to complainants, 
and accepted by them, on the 16th day of December, 1888; and it is 
sufBcientJy shOwn that Seymour thereafter held possession of thé prop- 
erty for the company. An agreement made by Haldeman and one H. 
E. Gilbert, who, prior to the organization of the company, seems to hâve 
been set up as its représentative, of date May 16, 1887, and another 
agreement of date September 10, 1887, between the company, Halde- 
man, and Gilbert, sufficiently show that the 375,000 shares deposited 
with Wells, Fargo & Company, and by the agreement of Angust 18, 
1887, transferred to Elder as trustée, were given to Haldeman in pay- 
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ment for the property, and a principal point in controversy between com- 
plainants àiid respondent is whether they were also accepted by re- 
epondents in the same way. It is clear enough, however, that this is not 
the efFect bf the agreeinent of August 18, 1887, for by the terms of that 
instrument Elder was to hold the shares "to the intent that the said 
shares should be held as security for the due performance of the follow- 
ing conditions," and then follow the conditions for the payment of the 
£10,000 and the £45,000; aud the final clause which gives Seymour 
the right to forfeit the amount paid, and to claim the shares, is only 
an option in case of default, which complainants were in no way bound 
to accept. 

It is said, however, that the corporation was not a party to this agree- 
ment, and that Haldeman was not its agent in making it. Having ac- 
cepted titleaccording to its terms, and paid somé part of the money men- 
tioned in the agreement, the corporation is not now in a position to deny 
its authority, and the agreement must be regarded as having been 
madg: by the corporation or in its behalf, or, at ail events, as having been 
ratified by it. It is also urged that complainants waived their right to 
a vendor's lien upon sale of the property by taking security for the pur- 
chase money, — first, in withholding the deed; afterwards, in retaining 
possession; and again, by the pledge of shares in the hands of Elder as 
trustée; and it must be conceded that ail thèse things were done by com- 
plainant with a view to secure the purehase money. When the matter 
was first presented, I was of the opinion that by thèse acts complainants 
had waived their lien, and so stated to counsel; but, upon looking into 
the authorities, I hâve reached a différent conclusion. As stated by re- 
spondént's counsel, although resting upon the contract of sale, the lien is 
quite independent of it, being implied from the contract, rather than ex- 
pressed in its terms. Where there is no waiver of lien, express or im- 
plied, it will be recoghized and enforced, and taking security for the pur- 
ehase money is only presumptive évidence of waiver. 2 Jones, Liens, § 
1090. In ail that was done by complainants throughout the whole ne- 
gotiation there is no satisfactory évidence of intention to abandon the 
property as'security for the purehase money. Certainly, in withholding 
the deed and the possession, they manifested the strongest disposition ta 
hold onto 'the property until the money should be paid; and, as to the 
shares of stock, they assumed only a right of possession until the pur- 
ehase money should be paid. Apparently the stock was to be sold by 
Haldeman, or by someone connected with the Company, and complain- 
ants were not bound to do anything in that way. They merely required 
that the stock should be held by a trustée, subject to sale by Haldeman, 
until the purehase money should be paid. In this way, also, tjiey wer& 
in a sensé holding onto the property as security for the purehase money, 
in so far as the stock represented the property. In Cordova v. Hood, 17 
Wall. 1, it is held that the matter of waiver is to be determined upon ail 
the circumstances of the case; and, if nothing appears to show it aË&rm- 
atively, the lien may be recognized and enforced. 

1 find nothing in thèse negotiations to êuppOrt the conclusion that de- 
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fendants intended to abandon the property as secnrity for the purchase 
money. As a further défense, • respondent contends that the lien was 
waived by that clause of the agreement of August 18, 1887, by which 
the title to the mine was to be registered "free from ail charges and in- 
cumbrances;" complainants thereby agreeing to give the company a clear 
title. This is undoubtedly a correct construction as to antécédent trans- 
actions, but it is not to be taken to refer to the negotiation then pending. 
An agreement to convey without incumbrance means only that the title 
shall be clear at the date of the agreement. Whatever is incorporated 
into the agreement, or grows out of it, is not affected by such an obliga- 
tion. It bas never been understood that a vendor's lien is waived by 
covenants of warranty inserted in the deed of conveyance; and so in this 
article complainants must be understood as saying that the title wliich 
would be given to the company by their deed was free from incum- 
brance. If the contract had provided for security by mortgage or trust- 
deed, ît would be absurd to say that by the clause under considération 
such security would be waived; and this clause has no relation whatever 
to the vendor's lien. 

Further on in the same instrument provision is made for the payment 
of £55,000of the purchase money, and so the article itself gives notice 
of the fact that a large part of the purchase money was still due. Upon 
the face of the instrument, it cannot be assumed that the premises were 
free and clear from incumbrance in respect to the purchase money. Re- 
ferring to the same clause, respondent maintains that complainants are 
estopped of their lien from having participated in the sale of shares of 
stock of the company. It is urged that having agreed to invest the com- 
pany with a clear title to the mine, and having sold shares of the com- 
pany's stock upon that représentation, they shall not be permitted to 
take the company's property, and thus destroy the value of the shares so 
sold. As already stated, the stock was sold by Haldeman or by the 
Company; but, if the stock had been sold by complainants, there was in 
fact no représentation as to the vendor's lien. As already explained, the 
agreement to convey without incumbrance relates to the state of the ti- 
tle at that tinie, and not to anything growing out of the sale itself. Mr. 
Justice Story says, (2 Eq. Jur. § 1224:) 

"Generally speaklng, the lien of the vendor exists, and the burdén of proof 
la on the purchaserto establish that in the particular case it has been inten- 
tlonally displaced or waived by consent of the parties. If, under ail the cir- 
cumstances, it remains in doubt, then the lien attaches." 

There is much in the record, to which the learned and elaborate argu- 
ments of cou nsel, bave been addressed, which somewhat tends to show 
an intention on the part of complainants to waive their lien on the prem- 
ises conveyed; but, in my judgment, it falls short of establishing the 
fact, and therefore I am constrained to enforce a lien for the purchase 
money. This, of course, excludes the part which was to be paid in 
stock of the company, and it has no référence to expenditures of com- 
plainant on the property sineè the conveyance. The bill prays for thèse 
expenditures, but they were not pressod in argument, and I see no rea- 
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son for âllowing them. Probably côunsel will be able to agrée as to the 
amotiht pf unpàid purchase money, and if they cànnotdo so it may be 
neceésaïy to refer the cause for the purpose of ascertaimhg the amount. 



Peuple «e rd.y'AS Dykb v. Colorado Cent. R. Co. et al. 
IClroutt Ccmrt, ï). Colorado. June 37, 1890.) 

1. Fbdebal CtouBT-J'rEiSMOTioN— Rbmoved Case— Mahdamus. 

WJier^ a pétition tor rruindamiis of whloh a state court bas Jurlsdictlon is ro- 
moved to tne fédéral court, the latter court will hâve jurisdiction of the suit, 
though it would be beycod its jurisdiction if originally brought therein. 

2. Same — ^Tebritorial IiIhits. 

In the absence of express authority by act of congress, a fédéral court has no 
jurisdiction to compel tne opération of a railroad outside of the state in which the 
court sjts. 
8, Mandamus — Plbabino. 

Where a private person pétitions for a mnndamits" on behalf of the peopleof 
the state, " ne must show in his pétition and in the alternative writ that he is a cit- 
izen of the state, and that his interests as such citizen are injuriously afCected by 
the acts complained of. 
4. Eailboad Companibs—Rboùlation— Mandamus— Plbadiîîo. 

An alle^tion in the alternative writ that the défendant ran and operated a cer- 
tain Une of railroad, and that said défendant was a corporation of the state in 
which the suit Is brought, without showing when or for what purpose it was char- 
tered, or what railroad, if any, it buiit, or was authorized to build, is not sufflcient 
to show that the défendant was under any légal obligation to operate said railroad. 
6. Samb— lU/BOAL Lbase. 

The lessee of a railroad under a lease which ail parties admit to be illégal, can- 
not be compelled by mandamus to operate. such road. 

At Law. On pétition for inanâàmvs. 

On the 28th day of August, 1889, there was filed in the district court 
of Larimer county, in this state, a pétition, the material parts of which 
are as follows : 

" Your petitioner, Isaac N. Yan Dyke, on behalf of the people of the state of 
Colorado, respectf ully represeuts unto your honor that he is informed and be- 
lieves that heretofore, to-wit, on the 12th day of May, A. D. 1884, the Colorado 
Central Railroad Company was a corporation of the state aforesaid; that said 
railroad extended tbrough and from the city of Fort Collins to the northern 
Une of said state, and f rora said northern line of said state through and to the 
city of Cheyenne, in the territory of Wyoming, and was then being run and 
operated under one management from said city of Fort Collins to said city of 
Cheyenne, aforesaid, and was by its being run and operated of great flnancial 
yearly value to the plaintiff, the people of said state, which was then, and has 
been hitherto, and is now, well known tothe défendants hereto." 

The pétition then allèges that the company mortgaged its road to the 
défendants Jay Gould and Frederick L. Ames; states that, about the 
20th of February, 1879, the Colorado Central Company leased its railroad 
lo the défendant the Union Pacific Railroad Company for the tenn of 50 
years, and sets ont thé terms of the lease, and aveirs "that the leasing of 
the said Colorado Central Railroad to the Union Pacific Railroad Com- 
pany was done at the instance of Jay Gould and Frederick L. Ames; that 
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when accoimplished it was the selling and leasing of a competîng line, 
and done in violation of the statute laws of the state of Colorado." It is 
averred that for a period of "five years last past" the défendants havé 
lailed and refused to equip, operate, and run that part of the Colorado 
Central Eailroad extending from Fort Collins to the northem line of the 
state of Colorado, and from thence to the city of Cheyenne, in the terri- 
tory of Wyoming, and that, by reason of the failure to operate said line 
of road, "the people are compeUed, when they wish to travel to Cheyenne, 
to go upon and use another line of railroad operated by the Union Pacific 
Railroad, making the distance mnch longer, with loss of time, change 
of trains, and other inconveniences too nnmerous to enumerate." It is 
alleged the people hâve been damaged by the neglect and refusai to oper- 
ate the Un© of road mentioned in the snm of $500,000, forwhich a judg- 
ment is asked; and the pétition concludes with a prayer that the défend- 
ant may, by writ of mandamtts, be required and compelled to put said 
line of road in repair and opération, and to operate the same. 

On the pétition of the défendant the Union Pacific Railroad Conapany, 
a corporation of the United States, the cause was removed into this court 
on the authprity of Pacific Railroad Remoml Cases, 115 U. S. 1, 6 Sup. 
Ct. Rep. il 13. An alternative writ of mandamus, substantially in the 
tenus of the pétition, issued out of this court. The respondents filed a 
gênerai demurrer and answer to the alternative writ. 

Âmong other défenses, the following are set up in the answer: 
"That the relater in this case bas no rigbt or authority Wbatever to make 
or Gle the pétition herein, or to maintain this action. That this action par- 
ports to relate to a line of railroad from Port Collins, in the state of Colorado, 
to Cheyenne, in the territory of Wyoming, and that this court has no juris- 
diction over the Babject-matter stated in the pétition and writ herein. Admit 
that theré bnay at one time hâve been a lease made by the Colorado Central 
Raiiroaâ Company to the Union Faciâc Baiiroad Company, but deny that it 
is as stated in sâid pétition and writ; and allège that, if there ever was any 
sucb lease, that the same was nerer in eflect or operative on said Compaoies; 
and further allège that the said the Colorado Central liailroad Company had no 
rigbt or authority to lease, and the said ttie Union Faciâc Baiiroad Company had 
no rigbt to take a lease of , said premises, and that, as a mattér of fact, it never 
did take the same; and that such lease, if any there is or was, is not now, 
and never has been. in force or effect. That défendants are not, neitheris 
elther of tbem, nnder any obligation whatever to construct, maintain, or oper- 
ate said railroad under their charter or charters or otherwise. That there is 
no necessity wbatever for the repairing, maintaining, and operating of said 
railroad descrjbed in said pétition and writ. That the people of Fort Collins 
and vicinity bave direct and adéquate railway connections with said Cheyenne 
* by railroad constructed, operated, and maintained between Fort Collins and 
said Cheyenne by way of Oieeley, and thence directly to Cheyenne, and tbat 
they bave not been damaged in any way or manner whatsoever. That said 
railroad between said Fort Collins and Cheyenne rims tbrough a very thinly 
settled country, and tbere are very few settlers along tbe line of said railroad, 
and very little local travel, and tbat tbe same could not, whén operated, and 
could not now, if repaired, maintained, and operated, be madelto pay the run- 
sing expenses tbeTeof ; and this is especially true from the fact tbat àll of tbe 
business is now done without any inconvenience whatever orer and by way 
ôf the line of railroad above described." 
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Testimony has been taken from which it appears that the Une of road 
fitom Fort CoUins to Cheyenne was operated until the year 1882, when 
trains were discontinued, and hâve not since been run; that the country 
between Fort CoUins and Cheyenne is sparsely settled, and that the road 
between thèse points could not be made to pay running expenses; that 
the citizens of Fort Collins and vicinity can reach Cheyenne by rail via 
the Greeley, Sait Lake & Pacific and Denver Pacific Railroads, — the dis- 
tance by thèse roads from Fort Collins to Cheyenne being 79 miles, and 
by the line of the Colorado Central, as formerly run, 48.1 miles. The 
gênerai direction of the Denver Pacific and the Colorado Central between 
Fort Collins and Cheyenne is the same, but to reach the Denver Pacifit 
from Fort Collins passengers hâve to pass over the Greeley, Sait Lake 
& Pacific Railroad, a distance of 24 miles, in a south-easterly direction, 
to Greeley. 

Isaac N. Van Dyke, for the relator. 

Telier de Orahood, for respondents. 

Caldwell, J., (after stating the fads ag dbove.) The writ of mandamm 
is no longer a prérogative writ, but it is now regarded as in the nature 
of an action by the relator against the respondent for the enforcement of 
a légal right or duty which cannot be fully or adequately enforced in any 
other mode. It is used only to compel action and enforce the perform- 
ance of a pre-existing duty. One who invokes its powers must show a 
clear légal right to hâve the act performed, and performed in the manner 
prayed for, and by the person or corporation sought to be coerced. Every 
fact essential to the exercise of the jurisdiction must be distinctly stated, 
and the relator's right to the relief he seeks must be clearly made to ap- 
pear by the averments of the pétition and alternative writ. It must be 
made to appear that the writ will be efi'ectual as a remedy, and that the 
court granting it has the jurisdiction to enforce compliance with its com- 
mands. Whether a writ of mandamus shall be issued is in every case a 
matter resting largely in the discrétion of the court, and dépends upon 
ail the surrounding tacts and circumstances. Mor. Priv. Corp. § 1134. 

Thèse well-settled principles must be applied in the décision of the 
case at bar. The circuit court of the United States can exercise no orig- 
inal jurisdiction by mandamus, except when the jurisdiction is specially 
conferred by an act of congress, as was done by the act of March 3, 1873, 
(17 St. 609.) U. S. V, Baûroad Co., 2 Dill. 527, 3 Dill. 515, and 91 
Û. S. 343. In those courts the writ is granted only in aid of an exist- 
ing jurisdiction, but this cause was removed from a state court into this ' 
court; and it has been decided by Mr. Justice Millek on the circuit 
that a pétition for a mandamus in a state court is "a suit of a civil nature 
at law," within the meaning of the act of congress of March 3, 1873, and 
that it "is a suit within the language and purpose and policy of the re- 
xnoval act." Washington Imp. Go. v. Kansas Pac. R. Co., 6 Dill. 489. 
If it is "a suit" which can be removed into this court, then this court 
must hâve jurisdiction to try it. The object of removing a case from 
the state to the fédéral court is to try it in the latter court. Any cause 
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that cannot be tried in the fédéral court after it is removed into that 
court for want of jurisdiction is not a reinovable case. The ciiuse being 
one that is removable under the removal acts, this court has jurisdiction 
to try and détermine it, although ita nature is such that it could not 
hâve been brought originailly in this court.: 

It is the settled law in this court that a private person, whose rights 
are affected in common with tljose of the public, niay, without the in- 
tervention of the attorney gênerai, move for a mand/im/us to compel a 
railroad company to operate its road as required by law. Railroad Co. 
V. Hall, 91 U. S. 343, 3 Dill. 515. But when a private person moves 
for a mandamus, "on behalf of the people of the state," he must show 
that he is one of them , and that his interests as a citizen of the state are 
injuriously afifected by the wrong complained of. In the pétition, and 
the alternative writ in this ease, the relator's name alone is given. It 
is not stated that he is à citizen or inhabitant of the United States or of 
this state, or that he, personally, has been injured by the alleged wrong, 
or that he has any interest whatever in the controversy he has set on 
foot. 

And the pétition and alternative writ are equally defective in desciib- 
ing the défendant the Colorado Central Railroad Company and its légal 
obligations to the public. Thèse defects are not helped by anything in 
the respondent's answer. The only allégation in the pétition concerning 
the Colorado Central Railroad Company, upon which alone, if upon any 
one, rests the obligation to operate the line of road in question, is the 
folio wing: 

"On the 12th day of May, 1884, the Colorado Central Railroad Company 
was a corporation of the state aforesaid; that said railroad exlended through 
and from the city of Fort Collins to the northern line of said state, and from 
said nortbern line of the state to and through the city of Cheyenne, in the ter- 
ritoryof Wyoming, and was being run and operated under one management." 

And the allégation in the alternative writ is briefer still, being "that 
on the lOth day of August, 1884, the Colorado Central Railroad Com- 
pany ran and operated a line of railroad from Fort Collins, in the state 
of Colorado, to Cheyenne, in the territory of Wyoming." 

When the company was chartered, for what purpose it was chartered, 
where it was authorized to build a railroad or railroads, and what rail- 
road or railroads, if any, it did build, is not stated, and nowhere ap- 
pears in this record. It is stated "that on the 12th day of May, 1884, 
the Colorado Central Railroad Company was a corporation of the state 
aforesaid;" but it is nowhere averred that that corporation ever built à, 
foot of railroad. It is not stated, and in this proceeding cannot be im- 
plied from what is stated, that the road from Fort Collins to Cheyenne 
was built by the défendant, or that it was built by any company under 
a charter granted by this state. It is obvions that a part of it was not 
sp built, for this state could not grant a charter to a company that would 
authorize it to exercise in Wyoming the powers indispensable to build- 
ing a railroad in that territory, particularly the right of eminent domain. 
Not the slightest référence is made to any charter or other obligation or 
v.42F.no.l2— 41 
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contra<St that' imposéd i on the Colorado Central Eaîlrôad Cotnpany any 
obligation either to biiild or to operate this or any othèr railroad in this. 
statej^ During the argument, the court asked for the charter of the Col- 
ôtïidô Central Railroad Company, and counsel fpr the défendant handed 
the court a pamphlet which it was said oontained it; but, upon an in- 
spection of that document, the court is unable, unaîded by testimony 
nOt in the record, to say that this roa4 was built under the charter. 
Indeed , the name given to the corporation in that charter is not the name 
by which the défendant is sued. The références in the pétition and al- 
ternative writ to moi^tgagesexecuted by the Colorado Central Railroad 
Company, and the daim for $500,000 damages, and the proofs on that 
subject, are ail irrelevant in this proceeding, and do not require further 
considération. i 

The Union Pacific Railroad Company is made a défendant as a lessee 
6f the road, and it is alleged that it is bound by the covenants of the 
kase to operate the road. But the pétition of the relator avers that this 
<^leafeiflg, * * * when accomplished, was the selling or leasing of 
a competing Une, and done in violation of the statute laws of the state 
of Coloradoi" The défendants strik© hands with the relator on this 
point, and aver io their answer that, if there ever was any such lease, 
that'the samç was jiever in effect or operative oh said companies; that 
the ©olorado Central Railroad Company had no right orauthority to 
l^sei asd the Union Pacific Railroad Company had no right to take a 
lease^of, said premises; and that, as à matter of fact, it never did take 
the same, and that such lease, if any there is or was, is not now, and 
neveribasbeen, in force or effect." As, the relatorand respondents are 
agreed' that the leasewas void, that ends the case as to the Union Pacifie 
Ifaiilroad Company; for if the lease is void it imposes no obligation on 
the Union Pacific Railroad Company to operate the roiad. Where both 
parties toà suit agrée tliàta given instrument is void, the court will not, 
on its own motionvuphold and enforce that instrument in that case. It 
is weil settled that thé railroad company cannot lease its road in the ab- 
sence of express authority. Whether such authority existed in this case 
the court does not inquire or décide, bècause the parties in their plead- 
ings havè advised the court that it did not. 

As a gênerai rule, a railroad compahy accepting a charter from the 
wtate, Tinderand in pursuance of which it builds its road, may be com- 
pèlled to operate it aftèt it is built, and will be compelled to db so if it 
has recëived state aidj or if its charter in terms imposes this obligation. 
State V. Eailroad Oo., 29 Gonn. 538; State v. Railroad Cb., 7 Neb. 367; 
Mor. Priv. Corp. §§ 1115, 1116. 

lûMorawètz on Corporations (section 1119) it issaid: 

"iThe4aty, of a raijroadi company to operate its road requ ires It merely to 
meett^b^ pt|blic wants fu^4 exigencies. If there is not sutficient trafflc over a 
P^rticiflar line of road tp-pay for the expènse of running trains, this ia aufii- 
cîént évidence thât the public do not require it tb be kept in opération, and in 
such case tHe icompany maj cease operatinj^ the road, unless this be contrary 
to the express terms oî its charter." > 
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" Such is the rule in Massachusetts. Càmj v. Raîkoad Co., 12 Graj', 
180. In the case last cited the court says: 

" Again, it is to be cônsidered that tbe respondent corporation lias under ifcs 
charter other roadsto maintain and otherduties to the public to discharge, and 
tbe running of passenger trains on thèse branches might exhaustits resources, 
and render it incapable of discharging thèse other duties. It 'would seeni to 
be therefore not only its right, but its duty, to exercise a sound discrétion in 
the use of its capital, lest, by exhaustjng itiipOn trains that were not requirèd 
by the public wants, it should déprive itself of the iheans 6f ruhniug at rea- 
sonable rates those that Were. ïhe point is made in the argument for the 
commonwealth that, because the respondents bavé for a time maintained the 
roads in running regular trains for f reight and passengers, they are bound to 
continue to run until authorized by the législature to stop, Wecannotsee 
that a beginning to run' thèse trains rendered their continuance, at wbatever 
cost or sacrifice, a légal duty." 

But whether the cases that hold that a railroad company which has 
not receivéd state aid, and which is not bound by the express terms of 
its charter to operate its road, may cease to operate it, if it cannot, by 
prudent management, be made to pay running expenses, and whether 
that doctrine is applicable to this case, we are not called upon to decidej 
and do not décide; because, givixig to the relator's pétition and the alter- 
native writ the most libéral construction, they do npt show that the 
Colorado Central Railroad Company is under any obligation to operate 
this road, in any state of case or upon any conditions whatever. In a 
Word, the alternative writ is so barren of the qualities essential to a good 
writ, is such an imperfect skeleton, that the court, by the most libéral 
intendment, cannot award a peremptory writ upon it. It leaves every- 
thing to conjecture, and that is too uncertain to found a judgment upon. 
In Morawetz on Private Corporations (section 1134) it is said: 
"It may be doubted, therefore, whether it be a rule applicable in ail cases, 
that tbe courts will compel a railroad company to operate its line of road, even 
though tbe duty of the company be clear. The difflculty of supervising un- 
wililng agents in the performance of a continuing duty, of so complicated a 
nature as that of properly managing a railroad, involving the exercise of a 
large amount of discrétion and technical skill, would in many cases prove a 
serious obstacle in the way of such an attempt. Whether a writ of mandatmis 
Bhall be issued is in every case a matter resting largely in the discrétion of 
the court, and dépends upon ail the surroundiug facts and circumstances." 

And the court, in the exercise of this discrétion, will never attempt to 
compel the spécifie performance ôf an obligation when it is apparent that 
the attempt would prove unavailing. Id. The spécifie object of the 
relator set out in the pétition, and the mandatory clause of the alterna- 
tive writ, is to compel the défendant to operate a railroad from Fort Col- 
lins, Colo., to Cheyenne, Wyo. This is the gravamen of the relator's 
case. Communication with Cheyenne is what is wanted. The opér- 
ation of the road to the state line would not accomplish what the relator 
seeks, and is not what is asked for. 

It is highly improbable that this state ever granted to défendant a 
charter by virtue of which it built or could hâve built a railroad beyond 
the limits of the state; and it is quite certain no coar{t sitting in this staté 
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can, by mandamus, compel the construction or opération of a raîlroad in 
any other state or territory of the Union. Nor can a United States courl 
exercise such a jurisdiction, except it be specially conferred by act of 
congress in respect of a fédéral corporation, as was done by the act of 
MarCh 3, 1873. ThiS objection alone ià fatal to the relator's case in its 
présent form. The riile on this subject is that the mandatory clause of 
the alternative writ, should state the a,verment8 of title or right which 
form, the inducement ,of the writ, and should be in conforinity with the 
légal obligation of the respondent. If it exceeds the limîts of such légal 
obligation, it is void. High, Extr. Rem. § 539. 

AssUming everything that is stated in the alternative writ to be true, 
the court could not award the perémptory writ. It is not a case of 
nàerely defective pleàding which can be cured by amendment. If it 
were so, we would direct the proper amendments to be made, although 
leave to amend has nôt been asked. The defects relate, many of them, 
to matters of substance, and include nearly or quite every averment es- 
sential to maintain the action; and to make amendments that would show 
a prima fade case would be to make an entirely new case. The perémp- 
tory writ is denied, abd the alternative writ quashed, and the case dis- 
îhissed, at the costs of the relator, without préjudice to his right to bring 
another action, as he inay be advised. 



Cummins p. District Township of Doon. 
(Circuit Court, ST. D. lowa, W. D. May 6, 1890.) 

1. ScHOOt-BiSTBiCTS — REFUNnisa IndebtBdness— Issue or Bonds. 

,, The refunding of an outstanding valid bonded indeljtedness of an independent 
solidol-district, under Aot ISth Gen. Assem. lowa, c. 133, allowing any independent 
' sctiool-district, haviùg a bOndèd indebtédness outstanding, to issue Segotiable bonds 
• fopthô purpose of ifunding the saine, is not the création of a debt, within the Inhi- 
bition of Const. lowa,: »rt. 11, S S.providing that "no oountj;, or other political or 
mupicipal corporation, shall be allowed to become indehted In any manner, or for 
an^^urpose, to anaihouht in the aggregate éxoeeding flve peroentum on the value 
of the taxable pro^jôrty within such couhty or corporation. " 

3, SAME— INORBASE OP iNDJiBTEDNESS— BCBDEN: Oï PkOOF. 

• Iijjan, action against the district on such irefunding bonds, the burden Is on de. 
fendant to show that at the date of the original issuance the outstanding indebtéd- 
ness of the district exçeeded the constitutional limitation. 

8. SaME— APPLICATION pp PbOCEBPS— DVITX OF PUBCHASEE. 

Thé Hght of the owner to reoover on such bonds cannot be def eated beoause a part 
of the prooeeds of their sale was misapplied. The statute authorizes a sale of the 
bonds ipopen market, and a pijrchaser cannot be charged with the duty of seeing 
that the proceeds of the sale are' properly applied. 

AtiLaw. Action on interest coupons. 
Davis <St Gdult, iov ]pla.iniiS. 

VanWagener & McMillan and: Kaufmann & Guernsey, for défend» 
ant. 

èkiBAS, J. Thi^ action is bàsed upon certain interest coupons at- 
tacbéd, to' a déi*ies of bonds for the sum of $20,000, issued by the de- 
fèkéaiit^ à Séhdoi distWct in the county ; of Lyon, in this state. The de- 
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fense is that the boi;cIs were issued without considération, without au- 
thority of law, and in violation of section 3, art. 11, of the constitu- 
tion of lowa, which provides that no municipal or political corpora- 
tion within the state shall be allowed to become indebted in a sum ex- 
ceeding 5 par cent, of the assessed valuation of the taxable property within 
the limits of the corporation, as shown by the last preceding state and 
connty tax-lists. By written stipulation a jury was waived, and the 
cause submitted to the court upon the évidence taken in writing, and 
after full and able arguments by counsel upon the légal questions involved. 
From the évidence submitted, I find the foUowing facts: 

(1) The défendant, the district township of Doon, is a school-district 
in Lyon county, lowa, created under the provisions of the laws of the 
state of lowa, having power to contract in its corporate name, to issue 
negotiable bonds, and to sue and ,be sued in its corporate name. As 
originally constituted, the district included six congressional townships 
of land. From time to time other districts hâve been set ofF therefrom, 
until it now includes only two congressional townships. 

(2) That the aff'airs of the district township from the date of its or- 
ganization hâve been badly managed, and, through fraud and incom- 
petency on part of the officers of the district, indebtedness to a very 
large extent has been created against the district, part of which was 
evidenced by bonds of the district, part by judgments against the dis- 
trict, and part by warrants or orders drawn on the différent funds. 

(3) That on or about the 14th day of June, 1881, the then ofRcers of 
the district determined to undertake the refunding of the outstanding 
bonded indebtedness of the district, and to that end the board of directr 
ors of said district, on the 9th day of July, 1881, adopted the foUowing 
resolution by an unanimous vote: 

"JuLT 9th, 81. 
"Be it hereby resolved that the resolution of the board passed June 14, 
1881, at a spécial session, be hereby set aside and declared void, and the fol- 
lowing resolution be passed: That as there is a large bonded judgraent debt 
upon the district of Doon, and as tlie records fail to show the total amonnt of 
said bonds outstanding and unpaid, and as we deem it for the best interest of 
the district tliat ail of this debt should be under one form, and that the full 
amount may be known, and the rate of interest lowered, be it resolved, that 
we issue bonds for the purpose of funding tlie outstanding bonded indebted- 
ness of the district to an amount not exceeding twenty-five thousand dollars, 
and, in the eveht of a less amount being needed, then only such an amount 
shall be issued as shall be required to take up ail said debt, said bonds to be 
issued as authorized by chapter 132 of the acts of the 18th General Assembly 
of the state of lowa, authorizing the funding of outstanding bonded indebt- 
edness of scbool-dislricts. Ttiat said bonds shall bear seven per cent, inter- 
est, payable semi-annually, said interest payable at bank of Rock Rapids, 
lowa. Said bonds shall run for ten years, payable after five years, at the 
pleasure of the district. That thé treasurer shall keep a record of the bonds 
issued. in numbers and amounts, and the name of the parties to whom sold, 
with their post-office address. That B. L. Richards, cashier, is hereby ap- 
pointed refunding ageni; to negotiate said bonds. That ail indebtedness of 
the district before mentioned shall be taken up by said Richards, only npon 
order from the treasurer of the district. That ail of the said indebtedness 
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flhall be'paid bysaid Richards, defl he shall render a statement itemized of 
aald opérations, and surrender youchers, wlienever detnanded by the scliool 
boài-d of this district. On motion of Claflin above motion unanimously 
adbpted." 

(4) That, in pursuance of said resolution, negotiable bonds, with in- 
terest coupons attached, were prepared and duly signed by the proper 
offiœrs of the district; said bonds having printed thereon chapter 132 
af the Acts of the 18th General Assembly of the state of lowa. The fol- 
lowing is a copy of the statute, and of the bonds and coupons: 

"Be it enacted by the gênerai assémbly of the state o£ lowa: Section 1. 
That any indépendant school-district or district township, now or hereafter 
having a bonded indebtedness outstanding, is hereby authorized to issue ne- 
gotiable bonds at any rate of interest not exceeding seven per cent, par an- 
lïum, payable semi-annually, for the purpose of funding said indebtedness; 
said bonds to be issiied upon a résolution of the board of directors of said dis- 
trict: provided, tliat said résolution shall not be valid uniess adopted by a two- 
thirds vote of said directors. 

"Sec. 2. The treasurerofsuoh district is hereby authorized tosell the bonds 
provided for in this act at not lessithan their par value, and apply the pro- 
ceeds thereof to the payment of the outstanding bonded indebtedness of the 
district, or he raay exchange such bonds for outstanding bonds, par for par; 
blit the bonds hereby aiûihorized shall be issued for no other purpose than the 
firnding of outstanding bonded indebtedness. The actnal cost of the engrav- 
Ing and printing of sucb bonds to be paid for out of the contingent fund of 
such district. 

, "Sec. 3. Said bonds shall run not more than ten years, and be payable at 
the pleasure of the district after flve years from the date of their issue: pro- 
vided, that, in order to stop interest on them, the treasurer shall giye the 
owner of said bonds ninety days' written notice of the readiness of the district 
topay, and the amount it desires to pay; said notice to be directed to the post- 
office address of the owner of the bonds: provided further, that the treasurer 
shall keep a record of the parties to whom he sells the bonds, -«nd their post- 
offlce address, and notice sent to tlie address as sliown by said record shall be 
ButHcient. 

"Sec. 4. Said bonds shall be in dénominations of not less than one hundred 
dollars, and not more than one thousand dollars; and said bonds shall be given 
in the name of the independent district or district township, and signed by 
the président and countersigned by the seeretary thereof; and the principal 
and interest may be made payable wherever the board of directors may by 
resolution détermine. 

"Sec. 5. When said bonds are delivered to the treasurer to be negotiated, 
the président shall take bis receipt therefor, and the treasurer shall stand 
charged on bis officiai bond with the amount of the bonds so delivered to bim. 

"Sec. 6. The tax for the payment of the principal and interest of said bonds 
shall be raised as provided in section 1823, c. 9, tit. 12, Code: provided that, 
if the district shall fail or neglect to so levy said tax, the board of supervisors 
of the county in which said district is located shall, uppn application of the 
owrner of said bonds, levy said tax. ; 

"Sec. 7. Ail acts and parts of acts in contlict with this act are hereby re- 
piçaled. 

."Sec. 8. This act, beiog deemed of immédiate importance, shall tal^e effect 
ai^d be in force from apd after its publication in the lowa State Begister and 
lowfi State Leader, newapapers publisbed at Des Moines, lowa. 

"Approyed March;25, 1880.» 
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"$1,000. lowA ScHOOL Bond. No. 1. 

"The school-district of Doon, Lyon county, lowa, for value receivèd, prom- 
ises to pay to or , at the Bank of Éock Rapids, lowa, on the 

llth day of July, 1891, or at any time before that date, after the expiration 
of flve years from date of issue, after ninety days' notice, at the pleasnre of 
said district, the sum of one thousand dollars, witb interest at the rate of 
seven per cent, per annum, said interest payable semi-annually on the llth 
day of January and July in each year at the bank of Bock Bapids, on the 
présentation and surrendèr of the interest coupons hereto attached. This 
bond is executed and issued by the board of directors of said school-district 
in pursuance of and in accordance with chapter 132, Laws 18th Gen. Assem. 
lowa, is in accordance with the laws and constitution of the state of lowa, 
and in conformity with a resolution of said board of directors passed in ac- 
cordance with said chapter 132, at a meeting thereof held 9th day of July, 
1881. In testimony whereof the said school-district, by its bpard of directors, 
hâve eaused this bond to be signed by the président, and attested by the sec- 
retary, this llth day of July, 1881. 

"J. Shatswell, Président. 

"LoN H. Wagner, Secretary." 

"(Exhibit 7.) 
"$36.00. The treasurer of the school-district of Doon, Lyon Ce, lôwa, will 
pay to the bearer hereof, Januàry 11, 1886, at Bank of Bock Bapids, thirty- 
flve dollars, for interest on bond No. 7, dated July 11, 1881, issued undef 
provisions of chapter 132, Laws of the 18tb Gen'l Assembly. 

"J. Shatswell, Président. 
"L. H. WagNbb, Secretary." 

(5) That B. L. Richards, named în the résolution of the directors of 
said district as the refunding agent to negotiate said bondsj sold on or 
about July 25, 1881, $10,000 of the bonds to plaintiff, who then re-' 
sided at Lincoln, 111., and on or about August 11, 1881, sold a further 
amount of $10,000 to said plaintiff, who paid in cash the par value of 
said bonds, or in ail the sum of $20,000 therefor. In making the pur- 
chase of said bonds the plaintiff relied upon the représentations made to 
him by the said Richards that said bonds were a good investmeut ; that 
they were issued in accordance with the provisions of the resolution of 
the board of directors of July 9, 1881 , and in pursuance of chapter 132, 
Acts 18th Gen. Assem. lowa. 

(6) That by section S, art. 11, of the constitution of lowa, adopted 
in 1857, it is provided that "no county or other political or municipal 
corporation shall be allowed to become indebted in any manner, or for 
any purpose, to an amount, in the aggregate, exceeding five per centum 
on the value of the taxable property within such county or corporation, 
to be ascertained by the last state and county tax-lists, previous to the 
incurring of such indebtedness." 

(7) That the suprême court of lowa in Winspear v. District Tp. of Hàl- 
man, 37 lowa, 542, has decided that a district township of the nature 
of the défendant corporation is a political corporation, within thé mean- 
ing of the constitution, and is therefore subject to the above limitation. 

(8) That the total valuation of taxable property within the district 
township of Doon, as shown by the state and county tax-lists madé dut 
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next prevîous to the îssuance of; the bonds in question, was the sum of 
$131,038. Tliis is the valtiation of the property included within the 
territorial limits of the district of Doon, as the same were in 1881, at 
the date of the issuance of the bonds and coupons sued on. The assessed 
valuation of the property within the district of Doon is notshown at any 
other date or period prior to 1880. 

(9) That the évidence fails to show the exact amount of bonds issued 
by défendant outstanding on the 9th and llth and 25th days of July, 
1881, and on the llth day of August, 1881. It appears, however, 
that there was at least $18,000 of bonds outstanding, upon which there 
was due on the llth day of July, 1881, including interest evidenced by 
coupons, over $20,000. 

(10) It appears that in 1873 the défendant employed one James H. 
Wagner to build four school-houses in the district for the sum of $2,500 
each. As built, the school-houses were not worth to.exceed $1,600. 
The hoùses were accepted, however, and warrants issued therefor. Thèse 
warrants were sued upon, and judgmentsrendered thereon in 1873 against 
the district aggregating $10,100. Thèse judgments were bonded, as well 
as some other small ones rendered about the same time; the bonds there- 
for being issued in 1873. It is probably true that, the judgments not 
having been ail canceled upon the records, a further isSUô of bonds was 
made upon part of them in ï880. The évidence further shows that 
large amounts of warrants were issued from time to time for varions pur- 
poses, a portion of which, at least, was fraudulent, 

(11) When the bonds of défendant were purchased by plaintiff in July 
and August, 1881, there were standing upon the record unsatisfied judg- 
ments against the défendant as follows: 



Namb. 



Date of Jddo't. Amt. 



COSTS. 



S. S. Bradley 

Chas. Schultz. 

M. Wakefleld 

National S. F. Co 

Wm. Larrabee 

Wm. Larrabee 

Tl.M.Peile 

G. B. Diokerman 

J. N. Perry....'. 

J. F. Egglestou 

Hersey, Bean & Brown 



June 35, '73 



5, '75 

9, '75 

18, '79 

it u 

9, '79 

18, '8Q 
18, '80 



May 

Nov. 
Feb. 

Dec. 
Feb. 
Feb. 



May 19, '80 



$1,950 00 

628 39 

180 00 

54S 53 

8,270 50 

1,304 36 

63H 80 

433 60 

1,472 78 

301 40 

600 00 



$39 50 
6 00 
350 

5 95 
5 95 
3 75 
5 95 

5 75 

6 45 
6 35 



(12) The évidence shows that from the création of the district town- 
ship of Doon its financial affairs hâve been badly managed, and that 
many frauds hâve been perpetrated by its oSîcers, and that thereby the 
amount of indebtedness evidenced by its bonds and by judgments against 
it bas been fraudulently increased. The évidence fails to show that, as 
against the holders of the bonded indebtedness in July and August, 1881, 
a successful défense could hâve been interposed on behalf of the defendr 
ant. The évidence fails to sliqw whether, at the date of the issuance of 
any of the bonds outstanding on July 11, July 25, and August 11, 1881, 
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and issued prior to July 9, 1881, the amount of the indebtedness of the 
district exceeded 5 per cent, of the taxable valnation of the property 
within the district; and it does not, therefore, appear that any of the 
bonds outstanding when the bonds bought by plaintiff were issued were 
void because of the constitutional limitation contained in section 3, art. 
11, of the constitution oflowa. 

(13) The cash paid by plaintiff for the bonds sold to him in July and 
August, 1881, to-wit, $20,000, was received by B. L. Richards, the 
financial agent named in the résolution of the board of July 9, 1881, 
and aiso the further sum of $5,000, realized from a sale made Decem- 
ber 20, 1881, pf 85,000 of bonds to the Society for Savings of Cleve- 
land, Ohib. Richards, on the 6th day of March, 1882, made a report 
to the board of directors of défendant, which was accepted and ap- 
proved, showing that he had paid out the sum of $19,174 in taking up 
bonds, coupons, judgments, warrants, and orders drawn on the teach- 
ers,' contingent, and school-house funds. The balance in his hands, of 
$6,485.79, was paid to the treasurer of the défendant. 

(14) That, for four years after the issuance of said bonds bought by 
plaintiff, the district paid the semi-annual interest coming due thereon, 
thus retiring eight of the coupons attached to each bond. That the de- 
fendant failed to pay the' coupons coming due January 11, 1886, July 
11, 1886, January 11, 1887, July 11, 1887, January 11, 1888, July 
11, 1888, January ïl, 1889, and July 11, 1889, uponeach of said bonda, 
being eight coupons on each bond, or 160 in ail; each coupon calling 
for $35. That said coupons are those declared on in this action, were 
due when tbis suit was brought, and that there is now due thereon, in- 
cluding interest at 6 per cent, up to the 5th day of May, 1890, the sum 
of $6,462.40. 

What judgment should be pronounced by the court upon the forego- 
ing facts? The production of the coupons forming part of the bonds is- 
sued by the défendant, they being due and unpaid, makes out a prima 
fade case for plaintiff. The évidence shows that the bonds were issued 
by the défendant, that the plaintiff paid full value therefor, and there 
is nothing to connect the plaintiff with any alleged fraud in the issu- 
ance thereof, so that the défense of want of considération is not sus- 
tained. 

The main reliance of the défendant is upon the constitutional provis- 
ion limiting the indebtedness of municipal and political corporations to 
5 per cent, upon the taxable valuation of the property within the corpo- 
rate limits. Under the rulings of the suprême court of the United 
States, the corporation is not estopped, by the récitals in the bond, from 
showing that the issuance of the bonds in fact increased the corporate 
indebtedness beyond the constitutional limit. Dmn Oo.v. Field, 111 
U. S. 83, 4 Sup. Ct. Rep. 815; Lake Co. v. Graham, 130 U. S. 674, 9 
Sup. Ct. Rep. 654. The question is whether the défendant has in fact 
made out the défense relied upon. The bonds purehased by plaintiff 
were issued under the provisions of the act of the eighteenth gênerai as- 
sembly of the state of lowa, passed for the purpose of enabling Bchool- 
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districts to refund their outstanding bonded indebtedness. If the pro- 
visions of the act were followed, the issuancè of bonds under its termg 
Yfpuïd nof increase) the existing indebtedness of a district. For au illustra- 
tic»', if on the llth day of July, 18^1, there existpd au enforceable bonded 
indebtedness againstrthe district of Doon of $20,000, and the same had 
been refunded by the issuancè of $20,000 of bonds of that date, could 
the. latter be defeated by simply showing that the same exceeded in 
amount 5 per cent. |of the taxable property in the district at that date? 
The refunding of an existing enforceable debt çannot be said to be in- 
Qr0asiqg the indebtedness, and a raere change ip the évidence of the debt 
froBj one bond to another, or froça a judgment into a bond, is notwithin 
the< congtitational inhibition. Austin v. District 5^, of Oolony, 51 lowa, 
ij!)^i,iI}fiUroad€o,v.CountyofOsceola,A5lQ'w&,iQ8. 
,Js\^rbile the évidence shows greçt recklessness, lack of business man- 
àgemsnti.ai).d fraudaient practices^hich had doubtless greatly swollen 
tbejodsbtedness of the district, it is not made to appear that a single 
dollar of the bonds outstanding againgt the district in July, 1881 , could 
h,âv«ibeen sucoessfully contested in the hands of the then holders thereof. 
The;QyidePC6 shows tliat the territo;rial extent of the district of Doon had 
been «changed several tijnes by the formation of other districts, and theré 
i$, po.^idence showing the amoupt oif taxable property according to the 
tftXJ-listiS, when the bonds outstanding on July 11, 1881, were issued. 
ïtiiStJ^otshown, therefore, that any of the bonds in existence on July 
■3,l*il881, were void \j^hep issued, by reaaon of the constitutional limita- 
tion. l'Assuming that the plaiijtiffknew ail that the évidence addiiced 
in thiscase now disçloses, it could not be said that he knew, or should 
.hft'SPô.known, that the bonds whiçhit was proposed to refund were not 
enforceable against the district. True, if it had been proposed to issue 
bqnd^ for the purchase of property then acquired, or for the érection of 
school-houses, or for any purpose pther than refunding existing indebt- 
edness, the plaintiff would hâve been bound to know that the amount 
pf bopds, proposed to be issued was in excess of 5 per cent, of the taxa- 
ble; y^lnation of the. property at that date included within thelimits of 
the district, and that such issqe of bonds must of necessity increase the 
indebtedpess of the district beyppd the constitutional limitation. The 
proposition made to plaintiff, however, was, in effect, that contained in 
the .resqlution of July 9j ,1881 . He was informed that the bonds offered 
.hipivwere issued under and in accordance with the provisions of the act 
eifthe-ieighteenth général assenibly for the purpose of refunding the 
îbonds then outstanding; against the district. The statu te authorized the 
.disiliriot tg lisaue bonds for such refupding purposes, Having bought the 
bonds in gpod faith.apd paid fuU value therefor under such circum- 
jstançeSt :th.ey are, cert^inly valid ip: bis hands, unless it is shown that 
îth^y were invçjlid beçayse tlie issuancè therepf inereased the indebtedness 
jof- thiediçtSrifttibeyQnd the constitutional amount. Under the issues made 
JSO.iitiàeîplfadingS:, thés burdepof, showing this factia upon the défendant. 
^t(#fW»i?f«i?^^'p^ 2J), ,ojf ,(?5ioMj/,, 51 Ipwa, 102. The plaintiff, in .purçhas- 
4ngjl!l4d;ii>6'îds,had,Jhe right to assume that the directors and officiais of 
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the district were acting in good faith;~or, in the language of the suprême 
court of lowa in Railroad Co. v. Countycf Osceola, 45 lowa, 176: "There 
is a presuiuption that those chargea with public trusts act honestly and 
in good faith. The whole theory of the law rests upon this assumption." 

Eecognizing the fact that the burden of showing the invalidity of the, 
bonds was upon the défendant, the latter introduced a large amount of 
évidence touching the indebtedness of the district, and the manner of its 
création. While, as already said, this évidence shows many frauda and 
much loose management in the conduct of the financial affairs of the 
district, it fails to show that any particular bond or séries of bonds out- 
standing July 11, 1881, was invalid in the hands of the then holder 
thereof, or that when issued it increased the indebtedness of the district 
beyond 5 per cent, of the taxable valuation of the property included 
■within the limits of the district as then constituted. The évidence, there- 
fore, on the one hand, shows that on the llth day of July, 1881, when 
the directors authorized the issuance of the bonds, and on the days when 
plaintiff bought the bonds, there was outstanding a bonded indebted- 
ness exceeding $20,000 in amount, and on the other, fails to show that 
any part of this could not be enforced against the district. Under thèse 
circumstances, it cannot be claimed that it is proven that the issuance 
of bonds for the purpose of refunding this existing bonded indebtedness 
was a violation of the constitutional limitation. 

It is further urged that in fact part of the proceeds realized from the 
sale of the bonds was used for paying indebtedness of the district othét 
than that evidenced by its bonds and coupons. ï do not think the 
plaintiff was charged with the duty of seeing to the proper application 
of the proceeds realized from the sale of the bonds. The statute author- 
ized the sale of the bonds in open raarket. It would be an impossibil- 
ity to thus sell the same, if the validity of the bonds thus sold was made 
dépendent upon the proper use of the moneys realized from thè sale 
thérëof. It could not be expected that a purchftser could be found who 
would buy the bonds and part with his nioney, if bis right to recovèr ' 
on the bonds was to be determined by the use made thereof by the dis- 
trict after thè money had passed into its possession, and beyond thecon*- 
trol of the purchaser. The conclusion reached upon the facts développa 
in the évidence is thatit is not made to appear that the bonds bought 
by plaintiff were void for want of considération, nor that the sâme, be- ' 
îng refunding bonds, were in violation of section 3, art. 11, of the con- 
stitution of the state of lowa; and, it appearing that the coupons de- 
dared on were and are parts of said bonds, and that the same are due 
and unpaid, the plaintiff is entitled to judgment for the amount thereof, 
with interest. 
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Hardin V. Cas3 County. 
WircuU Court, W. D. Missouri, W. Z>. June 9, 1890.) 

1. LiMiTATiON op Actions — Runnik» op Statdte— Nonscit. 

Where plaintiff, in an action in the fédéral court on county bonds, déclares on 
flctitious bonds in addition to those held by him, merely for the purpose of giving 
the court jurisdictlon of the amount, and takes a voluntary nonsuit, the institution 
cf suoh suit, and bringing of another suit within one year, as provided by Kev. St. 
Mo. % 6T84, does not arrest the running of the statuteof limitations. The équitable 
construction given the statute allowing a new action after suffering a nonsuit can- 
hot be invoked by one who knowingly practices a fraud on the jurisdiction of the 
court. 

2. JnKlSDICTION— JUDGMENT FOR PaET 01' DbMASD. 

After a successful plea of the statute of limitations to a part of plaintiff's claim, 
judgment may be rendered for the balance, thongh it is less than the amount nec- 
essary to give the court jnrîsdiotion, and though the pétition on its face shows that 
the part of the claim agaînst which the statute was pleaded was barred at the com- 
mencement of the action ; since plaintifi in bringing the soit was not bound to an- 
ticipàte that défendant would plead the statute. 

At Law. Action on bonds. 

Karnes, Holmes & Krauthoff, for plaintiff. 

W, S. Shirk and /. F. Lynn, for défendant. ' 

Philips, J. This is an action founded on certain bonds and coupons 
issued by the défendant county. The pétition contains three counts, 
The first counts on eight bonds,, of $500 each, issued August 26, 1869, 
due six y ears after date. The second counts on three bonds and twenty- 
three coupons, two bonds for $500 each, and one for $250, dated July 
11, 1870, due nine years after, date, with interest at 10 per cent, after 
maturity. The answer interposes the plea of the statute of limitations. 
It is conceded that the statute bas run against the bonds set out in the 
first count, and the cause of action, therefore, is barred as tothem. The 
statute of limitations is also interposed as to the cause of action set up in 
the second count of the pétition. It appears that the statute of limit- 
ations bas run as to coupons from 6 to 20, inclusive, attached to bonds 
1,2, and 13, described in the count, and the cause of action as to said 
coupons js therefore barred. 

The more important question arises on the third count. At the time 
this action was begun the two bonds numbered 25 and 26 were prima 
fade barred by the statute of limitations. To avoid this plea, the plain- 
tiff allèges that on the 5th day of July, 1889, 13 days beforethe statute 
of limitations had completed the bar, he instituted suit in this court on 
said bonds 25 and 26, and on the 12th day of September, 1889, he took 
a voluntary nonsuit therein, and instituted the présent suit January 29, 
1890, within the year allowed by the state statute after such nonsuit. 
To this défendant makes answer that in such action begun by plaintiff 
on the 5th day of July, 1889, he allèges "that he was the owner and 
holder for value of bonds number 23 and 24, and of the bonds herein 
described as Nos. 25 and 26, and that said bonds remained due and un- 
paid, ainounting in theaggregate to thesum of $2,000, andprayed judg- 
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ment thereon; that at the time of the bringing of said suit the said pkin- 
tiff wasnot the owner of said bonds Nos. 23 and 24, nor did the said 
bonds 23 and 24 remain unpaid, but, to the contrary, no such bonds 
were ever issued by the défendant, and that bonds of that number had 
been issued by the défendant dated August 26, 1869, and due August 
26, 1878; that judgraent had then long since been rendered upon the 
first, in case No. 1,082, and the second in case number 942; and that 
the said judgœent had long since been fuUy paid, and satisfaction of the 
same entered upon record, and said second bonds /ully canceled. De- 
fendant avers that said second bonds Nos. 23 and 24 were only mentioned 
and declared Upon in plaintifif's pétition for the purpose of enabling the 
plaintiff to perpetrate a fraud upon the jurisdiction of this coUrt, by ap- 
parently giving the court jurisdiction as to the amount of said action; 
that this défendant at the September term, A. D. 1889, of this court, 
filed in said cause an answer stating the aforesaid façts, and that there- 
upon the plaintiff dismissed its said suit. The défendant avers that the 
bringing of said action, and the dismissal thereof as aforesaid, was not 
the commencement of an action, and the suffering of a nohsuit therein, 
within the meaning of the statute of the state of Missouri in sUch case 
œade and provided." The court finds the faCts thus charged by défend- 
ant are substantially true. The aggregate amount of the four bonds sued 
on in the first action was just $2,000; and, in order to increase "the 
amount in dispute " to over $2,000, $100 of interest coupons attached to 
said bonds 25 and 26 were counted on. Waiving hère any discussion 
of the question whether, under the act of March 3, 1887, said interest 
coupons coïild bave availed to make the debt " exclusive of interest" over 
$2,000, it is indispu table that, without the two bonds 23 and 24, the 
8um sued for was not over $1,100. 

The question, therefore, to be answered is, was such action taken by 
plaintiff in the first attempt such institution of a suit as was contemplated 
by the law-maker as sufficient to stop the running of the statute of limit- 
ations? Section 6784, Rev. St. Mo., provides that, "if any action shall 
hâve been commenced within the times respectively prescribed in this 
chapter, and the plaintiff therein suffer a nonsuit, * * * guch 
plaintiff may commence a new action from time to time within one year 
aiter such nonsuit suffered or such judgment arrested or reversed." A 
voluntary nonsuit, such as the voluntary dismissal of the action, is held 
by the suprême court of the state to be within the ternis of this statute. 
It is also to be conceded to the plaintiff that authorities entitled to the 
greatest respect hold that a suit begun within the statutory period of 
limitation, in a court not having jurisdiction of the subject-matter, nlay 
be within the saving clause of the one-year provision- Theleâding case; 
perhaps, is that of Ooffin v. OotUe, 16 Pick. 383. The plaiutiff brdught 
bis action invithin the time limited by law against thé administrator to 
recover & debt due from the intestate, obtained judgment, ànd took out 
an exécution, whîch was returned nvMa bona, and plaintiff then, sued out 
a writ oî sd. fa., suggesting waste, and before judgment the defendant'â 
letters of, administration were a(^udicated to be void, on thie grouud that 
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the probate jiidge, having an interest in the estatè, was tèchnically with- 
ô\it jurisdiction to iiisue thém. Theplea to the sd, fa.j alleging the in- 
validity of the judgtnent by réason of the nullity of iMè first letters of 
administration, *âs sustained by the .court. Within pne year thereafter 
the action wasrenéi^édjàïid it washëld by the court th'atthe first action 
was the institution of' a suit, in contemplation of the statute. This case 
Was'followed in CaMwéli v. Harding,- 1 Low. 326. There the défendant 
waB admiiiistrator appointed by the court in Massachusetts. The plain- 
tiff brought his actiion against the administrator in the circuit court of 
ihe United States in Netr York, which wàs dismissed for want of juris- 
dibtion. Afterwârds, and within the year, he renewed theaction against 
the administrator in thé United States circuit court for the district of 
Massachusetts. L&weli,, J., applied the doctrine in Cqffin v. Cottle to 
the facts of this case, ànd held thatthe action was not barred. This waa 
predicated of the provision of the Massachusetts statute of limitations, 
•which iprovided, in(efflfe/that if an action is brought in due season, 
ànd 18 abated or defeated in conséquence of any defect in form, etc., or 
of a niietake in the form of proceeding, the plaintiff may commence a 
new action for the same cstuse within one year after the détermination 
of the original suit. In Weathersly v. Weatherdy, Zl Miss. 662, the plain- 
tiff'filéd his bill in chancery, which was afterwârds dismissed by the 
ooiîrt for want of prosecution. Afterwârds, on motion, the cause was 
reinstated on the doCket, and in the fnrther progress a final decree was 
Tendered in favof of the complainant. Upon appeal to the suprême 
oonrtvthe decree of thelower court was reversed, on the ground that the 
ttildcbtort had no jurisdictiOn of the cause at the time the decree was 
MtidfiVëd, "inasmuch as the suit had been dismissed by the chancery 
court, and aftçr the expiration of the time at which the dismissal took 
place ail jurisdiction dver the suit had ceased." Within two months 
aftèr the judgment and reversai the suit was renewéd. It was held that 
the first suit stopped the running ofsthe statute of limitation; The court 

"It îs ti'ue that thè' decree rendered in behalf of the complainant was de- 
Claréd void because Hie jiirîsiiiction ôî thé cliancery Court over the cause had 
(Seasedbefore the decree Was noade; yet the deciee, though void in law, was 
operatlVe aiid effectuai in form, in so'muchtliat the défendant fuiind itneces- 
sary! to resQrt to tliis. Cpuilt in order to liave it deelared abuUity. It was a 
valid decree jn law untU.rçversed by tins court, and, beinga decree of a court 
of compétent jurisdiction, itcyuld not hâve been pniperly setat, nauglit until 
it Was rëverséd. Its vafidltydepeudedo^àdoubtfulqaestionof jurisdiction." 

Theicaee most relied on by défendant isthat oi BailwayOo. v, Maneea, 
49 Ark'. 248, 4 S. Wv Rep; 778. The plaintiff instituted the first action 
before a justice of thepeacé to recover damages for the sum of $125, in 
which bé prevailed. On appeal to the suprême court the judgment was 
tracated/ontfae^ground that the justice had not jurisdiotion in sUch cases 
ôver a fiaûi eiceeding $100. Within a year thereafter the action was re- 
instituted, and it was held to be within the Saving provision of the statute. 

Ko impartial eye^cian read- any of the décisions in question without 
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dîscoverÎDg that the existence of good faith on the part of the actdr in 
the first action instituted is the-tosisofthô "équitable construction" 
given the statute. Chief Justice Shaw in Coffm. v. Cotûe, mpra-, afler stat- 
ing thaf the statute is remédiai, and shôuld hâve such construction as 
would best carry into effect. the intentbf the législature, and that after a 
fixed time the presumption arising from the creditors remaining a certain 
length of time silent would be that thé debt was discharged, observed: 
"But this presumption does not arise if the créditor resorts tô légal dili- 
gence to recover hisdebt within thé time limited," So Lowell, J;, in 
(kddweîl V. Harding, observes: "The statute intends to guard suitors 
^ainst mistakes which are not of substance, whether large or smaU." 
And again, in thé Manees €(m,42 Ark. 248, 4 S. W. Eep. 780, thesame 
thoughtwasin the mind of the court. The chiéf justice observed: 

"It cannot be said to be thé policy of the Étàtë to encourage the citizen to 
take upon himself the task or the bazard of determiniDg the validity of the 
proceedings of the courts. * * * It is not to be presuiaed that the f ramers 
of this remédiai law, the only object of which was to relieve meritorious cred- 
itors, intended to invite the debtor who had gone through àll theformsbf a 
trial of his cause! in a judicial tribunal, and seen the result recorded in the 
form and with the apparent e#ect of a binding judgment or decrée, after Wards 
to take the iaw in his owù hahds, and whoUy disregard the court's proceed- 
ings." •'!■■■ ' I. • ■ ' ,; ; ■ • 

The statute in questioii, as ail the courts say, should be equitably cpn- 
Btrued^ asita purpose ia to protect honestsuitors. ; As it is designed to 
accomplish the ends of justice, «b sequo et botio, it isitO'be prèsumed that, 
whenever and wherever it should be made to appear tothe court adœin- 
istering thé statute that there was ho mistake bf fadt,' no inisappréhen- 
siori of law, in the mind of the actor in first' selectitig his remedy 6r the 
forum, but that he tpok thë course he did knowingly to évade the. law 
ànd obtaih an unàuthorizedjudgment, the court would say tb stich a 
suitor: -You are not within thé equity of thé statute. It was designed 
to promoté justice, and not to aid fraud on jurisdictîon. ïn Smitii v. 
McNecày 109 U. S. 426, 3 Sup. a. Rep. 3l9, the first action failed sirti- 
ply by reason of the, omission in the pleadings of the allégation of a ju- 
risdictional fact, which fact, however, aCtuàlly existed. The plaintiff 
was allowéd to reinstitute his action within the yeàr, as prdvided by the 
Tennessee statute. Mr. Justice Woods niade the fojlowing suggestive 
observation: 

"Défendants in, error, however, contend that; the bringing of a suit in a 
Court havinsnôjuriadiction théteof WaS gross h^gligeuce, and that the out- 
rent of authority is against extènding the terma of the statute to let in o|np 
guilty of it. Cases might besuppOsed, perhaps, whei'é the want of jurisdic- 
tîon in the court was soclear that the bringing of the siiitthereln would show 
fiuch gross négligence and indiffere^ice as tp eut the party qH from the beneflt 
of the savingstatute, as if an action of ejeçtment should t^e, brought in a cçurt 
bf admiralty or à bill in equity should bê flledbefore a justice of the peaçe. 
But the suit betî^een thèse parties, which was .begun Decembef 31, li^3. il» 
iar from being'buéh a casé. Thë^é iô nothiiig in thé rèidofd tô sbow thàt it 
iwas disoilsséd for/ any inhérent Want of j ai^isâi(^ion ià-thë court ib t^btéh it 

;WàS broÙght^" ' ■ ',;..■;; ;::•:■ ';,; ■ ■; 'i\^U-'i. .:■ l'.'.^l '.H,-.;:. ■»;>; ;i;tï;;uï:fi 
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In the case at bar there was not only an "inhérent want of jurisdic- 
tîon in the court in which it [the suit] was brought," but the plaintiff 
knew it, and sought to évade the admission of the légal fact on the fece 
of his pétition by dedaring on two other bonds he did not hâve, and 
which were not in existence. He was not guilty of "gross négligence," 
it is true; but, if in the opinion of the suprême court the benefitof the 
statute should be denied to a suitor guilty of inexcusable négligence, how 
much more so should it be denied him when it is manifest that he counted 
on a fictitious demand in order to give his cause a colorable standing in 
GOtirti rberely to get a demand below the jurisdiction of the court into 
jùdgment, as he preferred a judgment on his genuine claim from the 
fédéral rather than.a state court. The.whole législation of congress re- 
specting the jurisdiction of the United States courts, especially since 
Jl87i5, indicates that its policy was and is to restrict the number and 
character of suits in this jurisdiction. This is made quite manifest by 
section 5 of the judiciary act of 1875, which provides — 

. "ïliiatjf in any suit, commenced in a circuit court, or removed from a state 
. court ta a circuit court of the United gtates, it sball appear to the satisfaction 
of sAi4 circuit courte at any time after «ucb suitha» l^en brought or removed 
.th^etok that sucb suit does not realiy and anbstantially involvea dispute or 
controversy properly witbin Ihe jurisdiction of said circuit court * * * 
for the purpose of creating a case cognizable or removable under this act, the 
Said îiJrciHt court sfaailproceed nofiirtbër therein, but sball dismiss tbe suit, 
or remand it to the court from whicb it was removed, as justice may require, 
and ^ball make sucb order as to costa as sball be just." 

By fhe latter clause pf this section, such action of the circuit court 
Was,,in^e reviewable by the suprême court; but, as further evidencing 
the inihd and policy of congress in this direction, by the act of March 
3,1 ^8*7 , this right of appeal is taken away . And the action of the su- 
,prëmè pourt on this statute indicates a determined and settled policy on 
its part to carry out to the very letter this législative policy. So that 
no matter at what stage of the proceedings, whether the parties raise or 
«uggest such question or not, the moment the court observes, from the 
record and actual facts, that the matter in litigatipn is not witbin the 
jurisdicition of the court, it will summarily dismiss the proceeding. Haw- 
ley v.'fairbanks, 108 U. S. 648, 2 Sup. Ct. Rep. 846; Hawes v. Oakhnd, 
104 U.' S. 459; Grâce v. Insurance Co., 109 U. S. 278, 3 Sup. Ct. Rep. 
207; Bernard v. Stebbins, 109 U. S. 341, 3 Sup. Ct. Rep. 252; Farming- 
tonv.I'ilkbnry, 114 U. S. 138 , 5 Sup, Ct, Rep. 807. Mr. Justice Miller 
in Hàéeè y. Oahland, supra, observed of this statute that it "strikes a 
blow, by its fifth section, at improper and collusive attempts to impose 
upon those courts the cognizance oi" cases not justly belonging to them. 
* * "^ It is believed that a rigid enforcement of this statute by the 
circuit çptlîftè would reliëve them bf m'any cases, which hâve no proper 
placé oii 'the docket." 

, [ it cértaiply is ip the l^timate îîiie of carry ing put the spirit of both 
Btiitnte^ i^nder considération to leave where he bas voluntarily placed 
himself the suitor who bas sought to misuse and abuse the jarisdiction 
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of thîs court to obtain its aid in the collection of a claim not cognizable 
by it. With full knowledge of his rights, the plaintifif saw fit to let the 
Btatute of limitations run against his demand while he was juggling with 
the court and the défendant; and he ought not to expect the same court 
to invoke the spirit of "équitable construction" to release him from the 
trap he sprung on himself. This practice in bond litigations has, doubt- 
less, been pursued by other suitors, until plaintifF regarded it but fol- 
lowing précèdent to adopt it. But it is a bad précèdent, and one that 
can never ripen into a right by prescription. I feel constrained, there- 
fore, to hold that the statute of limitation has also run against the cause 
of action stated in the third count of the pétition. 

Dèfeiidant insista thait the "matter in dispute" involved in the second 
count, being the only real cause of action left to the plaintif}", is below 
the jurisdiction of the court, the plaintifif ought not to recover on this 
count, and the action shbuld be dismissed. To this I cannot consent. 
In Leev, Watson, 1 Wall. 337, the court say: "By matter in dispute is 
meant the subject of litigation, the matter for which the suit is brought, 
and upon which issue is joined, and in relation to which jurors are 
called and witnesses exaitiined." Prima fade, the amount claimed in 
the pétition is the amount in dispute, and this détermines the jurisdic- 
tion in the first instance. Id. This governs the question of jurisdic- 
tion until it is made to appear that the real demand is less. HSton v. 
Diddiiam, 108 U. S. 166, 2 Sup. Ct. Rep. 424; Gray v. Blanchard, 97 
U. S. 665. Although the pétition may bave shown on its face that 
the causes of action stated lu the first and third couuts were barred by 
the statute of limitations, yet, unless the défendant had seen fit to in- 
terpose the bar by appropriate plea, the plaintifif would hâve proceeded 
to judgment thereon. The plea of the statute is personal to the de- 
fendant. It might, as debtors often do, bave waived the privilège. A 
créditer is not required to anticipate, in every case, such défense, and 
on the bare expectation of the plea refrain from suing. After a success- 
ful défense to one or more causes of action counted on in the pétition, 
the jurisdiction of the court is not ousted to prevent it from proceeding 
to judgment for the amount found on trial to be due and owing to the 
plaintif^, forsooth it may be less than $2,000. TJpUm v. McLaughlin, 
105 U. S. 640. It results that the issues are found for the défendant 
on the first and third counts of the pétition, and for the plaintifif on the 
second count, except as to the coupons numbered from 6 to 20, inclu- 
sive, as hereinbefore stated. Judgment accordingly. 
v.42F.no.l2— 42 
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'RiCB et al. v.'Eqe d al. 
iCireiM Court, N. D. New York. June 30, 1890.) 

AinWnMBNT OT I*I.BAPINOSr-^LA.0HB8. : 

In'aii action agàtnst several diefehdants npon a contract sign'ed by one of them for 
tUd benefit tif Ml, à joint ttns^er was iatdrpbsed which ptactically admitted tbe ez- 

, «outjion ol tbe contraojt. Six years aftep tbe making of suoh answer, and after tbe 
évidence bad ail been ta)ien, ànd someof tbe witnesses bad died, one of tbe defend- 
Aàta asked leaVe to file an amended answeir denylng tbe atftbority bf hta co-defend- 

, apt to exécute tbe contract for bim. Beld, tbat tbe application oametoo late. 

il AX, Law. On motion by defendaprt Milo G. f reat for leave to amend 
ftppipt or to serve a supplemental answer. 
j^Pfl?itfton JTard, forplaintifife, : . . 
.Charles S, Brwm ffad John É. Brand^ee, for défendant Treat. 

. lOoxiB, J. This actibû was originally commenced in tbô suprême court 
of thestgit© of New York in November, 1883, and vftisremoved by the 
défendants, who are ciïizen8dfPennsylvania,to tbis court in May,:1884. 
The summons was served pérsonally and by pabliwMon iipoû the dé- 
fendant Milo G. Treat. ; The service iwas icompleted Fèbruary 20, 1884, 
andyiiio answér having been served, judgment by default wag entered 
against'all 6f the défendants. This defanlt was iopenéd on the 21stof 
April, 1884, upon thé verifièd answer interposed on behajf of ail the dé- 
fendants, the affidavitof Charles H. Brown, who haa-since acted as 
oounsôl for Treat, and upiûnithe affidavitsof William Arûistrong, the law 
partner of Brown , and Joseph A. Ege, one ôf tbe défendants. The lat- 
tèr made the affidavît of mérita arid verîfied the answer. Parsuant to 
Stipulation tiie testimony was takenout-of courte th^rightto objection 
Ibeing resiet*ired nntil the Irial. The taking of testimpny commenced on 
the 24th of April, 1885, and was concli^ded May 18, 1S86. This mo- 
tion for leâve to amend was not màde until the cause came on for trial 
at the Utica term on the 31st day.of March, 1890. 

In order to appreciate the character of the motion a brief review of 
the factbis necessary. The piaintiffs, at the time in question, were co- 
partners under the name of the Friendship Oil Company. Prior to the 
Ist day of July, 1881 'tihe parties; to the suit had varions transactions 
iii leiase8.of;ai:l!lan<is;in Allegany cQunty,.N. Y., which they held as ten- 
ants in comraon. On tha* day a settlenlent was eflfected' and the leasies 
were divided between them. In this division the piaintiffs took the 
leases of the Nelson and Dodson farms, upon which oil wells had been 
started, and where it was expected oil would be found, but the value of 
the wells had not been demonstrated at the time of the settlement. The 
theory of the settlement was that if thèse wells proved productive the di- 
vision of the leases was an équitable one. If they proved unproductive 
the défendants would bave an undue advantage, they having received 
the Eichardson lease covering property of ascertained value. To meet 
this contingency it was agreed that if the wells then being drilled on the 
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Nelson and; Dodson farma proved failuresthe defendaijts would pay the 
plaintiflfs $1 ,000 to equalize the settlement. The agreement upon -whiçh 
the plaiptiffs sue is as foUows: 

"This aftreement, madé this Ist day of July, 1881, between J. A. Ege, H. 
B. Hulïand M. C. Treat of the flrst part, and the Frietidsliip Oil Company of 
the second; part, witnesseth: That, whereas a settlement of varions matters 
has been made between the parties hereto, it is hereby, for value received, 
agreèd on the part of the parties of the flrst part that they will, if tlie well 
now being put down on the Nelson farm in Wirt proves to be unproductive 
as an oil- well, or not a paying well, and the well on the Dodson farm is not, 
the RHJd flrst parties wlU pay to the second parties one thousand dollars; and 
in case either of those welIs are good the parties of the second part shall as- 
sign to the parties of the flrst part the M. W. Taylor lease, dated July 2, 1879, 
recorded in Liber 1 of Leases, page 82, in AUegany Co., N. Y. A paying 
well, above referred to, sball mean a well in which oil is produced in paying 
quantities. 

[Si^ed] " J. A. Ege for himself. H. B. HufC and M. C. Treat. 
"The Pbiendship Oil Company. By S. M. Noeton." 

Theeomplaint allèges and the plaintiffs contend that, after necessftry 
tests, tbe wells on the Nelson and Dodson farnis proved unproductive, 
and they bring this action to recover thé $1,000 agreed to be paid, in 
that event, by the défendants. The answer admits that in the year 1881 
the défendants were interested, as individuals, with the plaintiflfs in the 
ownership of a large number of oil leases in Allegany county, N. Y.; 
"that a settlement was had of their afFaiirs on or about July 1, 1881, and 
a division of said leases was made between the plaintiffs and défendants." 
The answer forther contains Ihe allégation "that the terms of said con- 
tract, and the understanding and agreement of the parties at the time 
of the exécution thereof, required that the plaintiffs should bave given 
the défendants an opportunityto examine said wells, and an opportu- 
nity to convince themselves as to the unproductiveness and non-paying 
qualifies of said wells in said contract and the plaintiffs' complaint re- 
ferred tp, before they became liable, if at ail, to pay the said sum of 
èl,000 referred to in said contract." The défendant Treat now asks that 
thèse clauses be stricken from the answer so far as they relate to him, 
and that an allégation be added denying the authority of the défendant 
Ege tp exécute the contract for him. Heasks further that he be permit- 
ted to file a supplemental answer, sworn to March 18, 1890. This an- 
swer contains a gênerai déniai simply, except it admits that prior to July 
1, 1881, the parties were owners of the oil leases as alleged in the com- 
plaint. It will be seen that the original answer, of 1884, practically ad- 
mits the making of the contract by the défendants as alleged ia the com- 
plaint, the défense there stated being, that the wells upon the Dodson 
and Nelson farms were not suffieiently tested to enable the plaintiffs to 
maintain their action. Upon the issue thus joined the testimony has ail 
been taken, and the cause prepared for trial. The motion is opposed 
upon the gronnd of lâches, and for the reason that since the testimony 
has cloged several witnesses who could sustain the plaintiff upon the new 
issue h^yedisappeared or jredead. 
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The coui?t bas not been furnished wilh an authority holding that an 
amendment ôf this kind is permiasible after so long a lapsé of time. It 
is entirely clear that the counsel who signed the original answer, and 
who hâve since acted for the défendant, must hâve been cognizant of its 
contents from the outset, and, even if Treat is correct in asserting that 
he was entirely ignorant of what had been done on bis behalf until the 
hearing in 1886, he certainly must bave had fuU knôwledge at that time, 
but no reasonable excuse is given for his silence and inactivity during 
the four years intervening. It is top late after the proofs bave ail been 
taken, and the witnesses dispersed and dead , to change the issues upon 
which the case is to be tried. The rule in such cases is clearly stated in 
(SmM V. Babcock, 3 Sumn. 583. Judge Story says: 

' "Wben application is made to amend an answer in material facts, or to 
change essentially the grounds taken in the original answer, courts of equity 
are exceedingly slow and reluctant in açceding to it, ïo support such appli- 
catioQ, they require very cogent circumstances, and sucb as repel the notion 
of any attempt of the party to évade the justice of the case, or to set up new 
and, ingeniously contrived défenses or subterfuges. .« * * And it seems 
tome,,Ihat, before any court of equity sliould allow such aipended answers, 
it should be perfectly satisfled, that the reasons assigned for the application 
are cOgent and satisfactory; that the niistakes to be corrëctéd, or the facts to 
be added, are made highly probable, if not certain ; that they are material to 
the merits of the case in controversy; that the party bas not been gUilty of 
gross négligence; and that the mistakes bave been ascertained, and the new 
facts hâve corne to the knôwledge of the party, since the original answer was 
put in and sworn to." 

Sée, also, Suydam v. Ti'uesdale, 6 McLean, 459; Ruggles v. Eddy, 11 
Blatchf. 524; Loom Co. v. Higgins, 13 Blatchf. 349; Medbwry v. Svban, 
46 N. Y. 200; Fost, Fed. Pr. §§ 167, 168. Upon authority it would 
seem qûite cleaf, therefore, that the amendment should be denied; cer- 
tainly there is no précèdent for granting it without thé imposition of 
very stringent terms. ' 

Furthennore, the plaintiffs ask, as they bave an undoubted right to 
do, that, if the motion is granted, they be permitted to amend their 
complaint and take further testimony upon the new issue. Surely, it 
would be unfair to the défendant to require him to pay a large bill of 
costs, and subject him to the expense of further proceedings, unless it 
can be seen that the proposed amendment will inure to his advantage. 
Having read the entire testimony I am constrained to sày that it would 
be unavailing. The amendment would take the question of Ege's au- 
thority from under the admission and make it an issuable one, but no 
amendment can remove from the record the fact that the original answer 
was filed, or the circumstances in which it was interposed. As évidence, 
thèse facts iare well-nigh as disastrous to the défendant as though crys- 
tallized into a formai admission . The dilemma is a plaîn one. Let it be 
assùmed for a moment that the défendant Treat is correct in his theory 
that Ege's àèits were unauthorized. Hé swéars that he was personally 
served witb the summbns. He knew— he must hâve known — that he 
was being sued on account of Ege's acts'. He knew further that unless he 
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answered the com plaint judgment would be taken by default. What then 
would hâve been his course tested by any rational standard? Surely con- 
fidence in Ege would bave ceased with the commencement of this suit. 
There would hâve ben an angry interview, a sharp dismissal and no fur- 
ther joint undertakings. Treat would hâve retained bis own lawyer, tak- 
ing good care that he was not Ege's lawyer, and would hâve put in a sep- 
arate défense. Having been betrayed once he would bave been vigilant 
not to place himself in a position where he could be betrayed a second 
time. His atiswer would bave exposed the fraud of which he was the 
victim and would bave denounced the conspirators. But, on the other 
hand, if plaintiff's version is the correct one, Treat's conduct in leaving 
the défense to Ege is perfectly natural and in accordance with the rules 
which govern the actions of men. In other words, is not Treat's con- 
duct in intrusting the défense to Ege in direct conflict with his présent 
position that Ege's acts in making the contract and putting in the an- 
swer were without authority fromi him? A party sued on a forged note 
does not, usually, intrust the défense to the forger. It seems incredible 
that the action should bave been commenced, the attachment levied, 
Messrs. Armstrong & Brown retained to défend, the judgment Tpro con- 
Jesso entered, the answer prepared at Bradford, the home of the défend- 
ant, the default opened and issue joined, without Treat's knowledge and 
consent. Either he was cognizant of ail this, or he bas no standing in 
court, and the action so far as he is Concerned is undefended. No such 
inference is permissible., The fact that the management of the défense 
was left solely to Ege is in harmony with the theory of the plaintiffs that 
he was the trusted agent of Treat and Huff as to their joint interests in 
Allegany county, that the answer states the défendants' strongest ground 
of défense, and that it did not occur to any one to dispute the authority 
of Ege until the turn of fortune's wheel made Treat the only responsible 
■défendant. The motion is denied. 



RicB et al. V. Ege d, al. 
(Circuit Court, N. V. New Torlc June 80, 1890.) 

1. Principal and Agent— Liabilitt of Pbincipal. 

Upon making division of several oil leases In which plaintiffs and défendants 
were jointly interested, plaintiffs took a léase for land which had not been tested 
for oil, and received a written agreement, signed by one défendant in behalf of ail 
the défendants, to pay plaintiffs f 1,000 in case the oil-wells on the land transferred 
to plaintiffs should be unproductive. The défendants who did not sign this agree- 
ment knew of the exchange, and acquiesced in it. Their answer did not deny the ex- 
écution of the agreement, and there was évidence to show that they authorized 
their co-defendant to sign the agreement, and afterwards ratified his aôt. Èeld, 
that they were bound by the agreement. 

J. Contract— Evidence— Oil-Weul. 

Said agreement having defined an unproductive well as one in which oil is not 

. produced in paying quantities, évidence that the wells weredrilled through the 

stratum in which oil was foïind, if at ail, in that county, at an expense of about 

$8,000, and only a trace of oil olsccvered, is Bufficient to suow that the wells vbte 

.unproductiv*.; 
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At Law.' Tried by the court, a jury having been waived. 
MaViiUtonWàrd, for ]ÀsAaûff3. 

Gfiarles H. Brovm and John E. Brandegee, for défendant Treat. 
Geor^ge L. Roberts, for other défendants. 

CoXE, Ji Many of the facts appear in the opinion rendered upon the 
motion to amend the answer, ante, 658. Thèse need not again bestated. 
tJpon the merits, but two questions are presented. First, did the de- 
fendants enter into the agreement set out in the complaint? Second, 
wetfe the weJls on the Nelson and Dodson farms drilled to a sufBcient 
depth to détermine that they were unproductive? 

Upon'thefirst of thèse questions the issue, as before determined, is a 
narrow onè. The answer admits that the défendants were interested 
with the plaintiffs in a large number of oil leases in AUegany county; 
that on July 1, 1881, a settlement was had, and a division of the leases 
was madebetween the plaintitîs and the defendantSj and, recognizing the 
binding force of the agreement upon both parties, and relying upon its 
provisibns for their exculpatiouj the défendants allège that pursuant to 
its ptovisiions they were entitled to notice, and an opportunity to ex- 
amine the Nelson and Dodson wells, in order that they might satisfy 
themselves çf their unproductiveness. It is true that the answer avers 
"that sàid agreement wassigned by J. A. Ege, and that the défendants 
H. B. Huff and M. C. Treat never signed said agreement," but this allé- 
gation àdds no new élément to the discussion. The plaintiffs do not con- 
tend that Treat and Huff,: with their own hands, affixed their signatures 
to the j»per. In fact thé agreement on its face shows that they did not. 
The cBnteotion of the plaintiffs is that Ege, as the représentative of thé 
other defendaCnts and with authority from them, negotiated the agree- 
ment with Norton, who hàd like authority to âct for the plaintiffs. This 
statement of the situation seems nowhere to be denied in the answer and 
is not now disputed by Ege or Huff. But were the question of Ege's 
authority an open one a similar conclusion must be reached. The con- 
tract of July Ist was an équitable one. In the division of the leases the 
most valuable, the Richardson lease, was assigned to the défendants. 
Every considération of faiimess reqtiired that the plaintiffs should reçoive 
property of equal value, or at least that the expense pf testing it should 
not fall entirely upon thera. For his interest alone in the Richardson 
lease the défendant Treat received $lj292.50. On the other hand the 
testimony fails to show that the leases assigned to the plaintiffs had any 
value at ail. Besides, the plaintiffs were liable to lose, and they hâve 
since lost, the large sum expended in drilling the two wells in question. 
The contract being a fair pne to ail the défendants, Treat included, there 
is no rooln fpr the suspicion that its terras were conoéaled from him. 
Were the positive testimony of Treat's participation in ail of thèse trans- 
actions eliipinated frpm the qase the presnmption that he had knowledge 
of them isi irrésistible. The défendants iived together in the same town. 
Treat hq.d; âèalt in qfl, foi* 20 yéarâ. He wï^pno Novice. ! His place of 
business was directly across the street from Ege's bank. ïheir relations 



RICE V. EGE. 663 

were mtimate. The évidence sHows many joiot ventùres. They were 
in consultation regarding their cil interesta immediately subséquent to 
the transaction of July Ist, and therea;fter they bought property jointly 
and gave their joint note in payment, taking the title, however, in Ege's 
name alone. On the Ist day of July, the Same day that the agreement 
in question was made, the plaintiffs assigned to the défendants, Treat b&- 
ing named in the assignaient, ail their interest in the Richardson lease, 
except 10 acres taken from the west gide ôf the property. This asaign- 
ment was recorded July 25, 1881. On the 13th of July, 1881, Treat 
assigned ail his interest in the Richardson lease, and otW leases, to 
Huff and Ege for $1,292.50; but he téstifies that at that time he had 
ascertaiùed, from récent devélopments, that the Richardson lease was the 
only one of value. On the 20th of July, 1882, Hufif and Ege assigned 
to John Coast & Sons and H. and W. W. Rice their interest in the Rich- 
ardson lease covering À&i acres of land. As the original lease was for 
57 acres, this assignment,evidently, did not oover the 10 acres reserved 
by the asèigninent of July 1, 1881. On the trial Treat produced the 
original Richardson lease, the assignaient by the plaintiffs to the défend- 
ants ofJiily Ist, and his assignment to Ege and Huff. The faet that 
Egé delivered the assignaient of the Richardson lease to Treat is per- 
suasive évidence that the lat ter knew ôf the assignment. The évidence 
regarding the 10 acres ia unsatisfactory and obscure. It is difficult to 
déterminé from the proof in whom the title to the 10; acres vested after 
the settieinëht of July Ist, and there is nothing authentic tO; show who 
firsf conveyed this property after that settleraent. No written assign- 
ment or conveyance of the property has been introduced in évidence. 
The accounts of its disposition are not in haroiony, the évidence leaving 
the œattèr very much in doubt. It is entirely clear, however^ that the 
défendant Treat never obtained title to the 10 acres until after his as- 
signaient of July 13, 1881, to Huff and Egei He swears that he ob- 
tained the àssignmentof the 10 acres between the 15th and 30th of July, 
1881. No one prétends that it was priorto July 13th. It seems, there- 
fore, impossible to accountfôr his receipt ofnearly$ 1,300, except upon 
the theory of the séttlenient of July Ist. ; He çerteinly knew that if this 
46 acres was owned by eight persons inatead of three, $1,300 was too 
large a sum for one of them to receive for his interest. And it can hardly 
be insisted,that this sum coyered the other Jeases, for he swears that be- 
fore that tiaie the parties had ascertained that there was no value to any 
of the leases except the Richardsop lease. The impression derived from 
ail thèse faets is that Treat could not h^ve been ignorant of the transac- 
tions carried on for his benefit and in hisname, He niust haye known 
of them, and, had they beeaunauth«rized there woyld hâve beeii sonie 
Ç5?idenc6 of renunciatioa qr tiissatisfaction on Jiis part. But in addition 
to thèse cogent inferences the record contàins positive testimony that 
Ege's authority from Treat was ample, besides évidence from Ege, and 
others, that Treat not only had knowledge of Ege's acts but subsequently 
ratified and confirmed them. Treat dénies this, but in many important 
instances his déniai consists merely in a failure to recollect. The de- 
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fendants must, therefore, be held to the contract for the following rea- 
sbns: Mrst, the answer practically admits that they executed it. Sec- 
ond, the presumption is strdng that Treàt must hâve known of its exist- 
ence a.nd assented to its terins. Third, the prépondérance of testimony 
establishes Ege's authority to make the contract. Fourth, Treat subse- 
quently ratified and confirmed it. 

Upon the remaining question the proof, establishing the unproductive- 
ness of the wells, is clear. The character and extent of the test required 
must be measured by the contract and not by the opinion of witnesses. 
The contract provides for the payment of $1,000 if the Dodson and Nel- 
son wells "prove to be unproductive as oil-wells, or not paying wells, 
viz.: trells in which oil is produced in paying quantifies." If the testi- 
mony establishes the proposition that the plaintifïs pushed their investi- 
gations suffi ciently to show that neither thé Nelson nor Dodson well was 
one in which oilcould be produced in paying quanti ties they are entitled 
tô Mcover. Their right cannot be defeated by proof that a trace of oil 
was discovered or even by proof thait one of the wells might be made to 
prodiice a few barrels, for such production was not sufficient to make it 
a paying well. The Nelson well was put down 1 ,600 feet. The Dodson 
well 1,377 feet. Oil in AUegany coùnty is found, if at ail, in the third 
sand. Bbth of thèse wells were drilled through the third sand, and lit- 
tle, if any, oil was discovered. Subséquent developments still further 
demonstra:ted their unproductiveness. They are surrounded by a circle 
of dry holes. No oil bas been found iu their vicinity. The plaintiffs 
are criticised becausethe wells "were not shot, torpedoed or tubed," but 
it would seem that it is not necessary to do this uuless the drilling shows 
sonae promise of oil. A torpédo may make oil flow more freely, but it 
will not pToduce oil from barren sand. There wàs no possible motive 
for the plaintiffs to omit anything required to make the weUs a success. 
It was thânifestly for their interest that the wells should pay. There is 
no direct ptoof as to the araount agreed to be paid for drilling the two 
wells, but if it were at the rate which the évidence shows was paid for 
similap \vélls in AUegany county the plaintiffs were obligated to pay 
nearly $3,000. The, comparatively, small sum which they were to re- 
çoive from the défendants in case the wells proved unproductive was no 
induceriient to them to 6top the work until every reasonable test had 
been made. Every incentive was in this direction. If the wells proved 
succeSâfnl it meant a fortune to the plaintiffs. If they failed, it meant 
a large loss even after the $1 ,000 had been paid by the défendants. I 
am satisfiéd that the plaintiffs did àll that the agreement required, and 
that nothing which they could hâve don© would hâve developed oil in 
paying quantities in eithèr of the wells in question. It follows that the 
plaintiffs are entitied to the judgment demauded in the complaint, with 
interest and costs. 
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McAleer et al. v. Clay Codnty. 

[CircuU Court, S. D. lowa, C. D, June 16, 1890.^ 

Mandamus—Judoment— Limitations. 

The holders of a judgment against a county obtalned a writ of mandamus com- 
manding the supervisera to levy a tax to discharge the judgment. The decree 
awarding the writ was reversed by the suprême court, and the cause remanded, 
whereupon an amended pétition iormandamus was flled. Pending the prooeed- 
IngB in the suprême court the period during which, under Code lowa, § 8025, an ex- 
écution could issue on the judgment, explred. Held, that the collection of the judg- 
ment oould not be enforced by mandamus, since the judgment was no longer op- 
erative, and the pendenoy of the mandamus proceedings created no lier . 

At Law. Proceedings for mandamus. On demurrer to answer. 
MitcheU & Dudky and Hughes & Hastings, for plaintiffs. 
A. C. Parker, for défendant. 

Shiras, J. On the 2d day of October, 1864, a judgment was ren- 
dered in thisi court in favor of Michael McAleer, and against Clay county, 
lowa, for the sum of $9,172.50. On the 2d day of May, 1881, an in- 
formation for a mandamus was filed by Hugh McAleer and Hugh Mc- 
Aleer, Jr., administra tors of the estate of Michael McAleer, who had 
died in the state of New York on February 22, 1881, in which it was 
charged that the judgment in question remained in force, that a large 
part thereof remained unpaid, that an exécution had been issued and re- 
turned unsatisied, that it was the duty of the county board of super- 
visorsto levy a tax for the payment of the portion of the judgment re- 
maining unpaid, and praying that a writ oïm.andamus be issued, com- 
manding the supervisors to levy, collect, and pay over a tax sufficientto 
discharge said judgment in fuïl. On the 15th day of May, 1882, the 
court, upon the hearing, granted a writ of mandamm requiring the board 
of supervisors to levy a tax of one mill on the dollar of the assessed 
value of the taxable property in Clay county for the year 1882, and to 
collect and pay the same upon the McAleer judgment, and that they levy 
and collect a tax of one mill for each succeeding year until the said judg- 
ment, interest, and costs should be paid in fuU. Upon a writ of error 
the suprême court reversed this judgment, on the ground thaï the answer 
to the information averred that the whole of the six-mill levy for the 
year 1882, which was the lirait of taxation permissible under the statute 
of lowa, was needed to meet the ordinary expenses of the county, and 
that the court could not reqiflre the county to set aside any part of the 
levy to pay the judgment when the whole of the levy was needed to meet 
the current expenses of the county. See 115 U. S. 616, 6 Sup. Ct. 
Rep. 199. The mandate showing the reversai of the judgment by the 
suprême court was filed in this court May 17, 1886. On the 13th day 
of May, 1890, an amendment to the information was filed, in which it 
was averred that, if the full levy of six mills on the dollar of the tax- 
able property in the county be levied each year, there will be realized 
therefrom a sum suËficient to defray the ordinary current expenses of 
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the county, and leave a yearly surplus which may be applied to the pay- 
ment of the judgmentin faVor of McAleer; and , further, that there is now 
in the treasury of the county the sum of $5,000 not appropriated to the 
payment of current expenses, which the board ôf supervisors refuse to 
apply to the payment of said judgment; and the relators therefore ask 
an order that the county oflBcials be required to levy annually a tax of 
six miUSi and pay over the surplus left of the amounts realized, after 
defrayùig the necessary current expénses, until the judgment is fully 
paid. In the second division of the ailswer filed to this amended infor- 
mation, it is averred that, before the filing of said amended information, 
the judgment against thé county had been barred and extinguished by 
the opération of the statute of limitations of the state of lowa; that the 
periodbf limitation applicable to judgnients of courts of record is 20 
years; that the judgmeiit was rendered in 1864, and had not been revived 
by any action in any court since that date; and that, consequently, 
thèse proceedings for the enforcement of the judgment are abated. To 
this division of the answer the relators bave demurred, and thereby is 
preSôfltèd the questioh of the efféct upon the proceedings of the admit- 
ted fsiCt that by lapse of time the judgment sought to be oollected bas 
becooie barred. 

Xindar the provisions bf section 8025 of the Code of lowa, exécutions 
may ifesue at any time béfoïç the judgment is barred by the statute of 
limi&tioas. When thé 20 years froïn thedate of the judgment expired, 
the right to the isButince of a writ of exécution terminated. If, however, 
befdrè'the 20 years had expired, an exécution had been issued, and a 
levy b*d been made thereunder, the lien thereby acquired would not 
hâve bteetl euded by the expiration of the statutory limitation, but the 
judgment créditer would hâve been entitled to the benefit of ail rights 
acquired by the levy bf the exécution during its life-time, and to such 
auxiliai^ process as raight be necessary to enforce paj'ment out of the 
property thus subjected to the lien of the judgment and exécution while 
the same were in life. Gounsel for plaintiffs claim that the proceedings 
for mmàamus are to be deemed to be of the nature of an exécution, 
and that as the original information was filed and service had long be- 
fore the judgment was barred, it is still open to the plaintiffs to pursue 
the relief àôught by the information. Conceding, for thesake of the argu- 
ment j that the filing of the information is to be deemed to be the équiva- 
lent of the issuanee of a writ of exécution, it does not foUow that thereby 
any lien or other right bas been acquired which remains in existence 
after the judgment bas ceased to be operativS and enforceable. If, during 
the life-time of an exécution, the same is levied upon property, thereby 
a new; right is created in the exécution plaintiff. The levy of the exe- 
eutioa is prima fade a satisfaction of the judgment; and the lien, whether 
légal, équitable, or statutory, created by the levy of an exécution, is not 
defeated by the mère fact that after the création of the lien the period of 
tiine has elapsed which terminâtes the right to the issuanee of an original 
writ of exécution upon the judgment, or which bars a new action upon 
M>e judgment, The mère filing of an information seeking a writ of 
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mandamus to enforce the levy of a tax for the payment of a judgment 
créâtes no lien upon property The judgment rendered in 1882, directing 
the levy of a tax in. that and the succeeding years, has been wholly set 
aside. No lien or right to the levy of a tax was thencreated. The right 
to the isBuanceof a mandamî/a for the purposes set forth in the amended 
information filed May 13, 1890, is based upon the fact that there exists 
in favor of plaintiffs an operative and enforceable judgment agalinst the 
county. The aid of the court is sought to put in motion the taxing 
power of the county through its officiais, in order to realize funds sufBi- 
cient to pay this judgment. The answer shows that before the amiended 
information was filed the judgment had become inoperative and non- 
enforceable by reason of the lapse of time creating a statutory bar to 
its enforcement. The action sought by the présent information is not 
for the préservation and enforcement of a lien or right coming into ex- 
istence before thé judgment became barred. If the facts were that, by 
opération of a tax ordered to be levied by a judgment in mandamus 
rendered during the life-time of the judgment, there was a fund realized, 
and in the hands of the county, properly applicable to the payment of 
the judgmedt, it might well be that the court would enforce the applica- 
tion of such fund to the payment of the judgment, even though the bar 
of the statute had become applicable. The présent proceedings are 
wholly prospective, and it is now sought to compel the county officiais 
to hereafter levy and collect a tax, or to hereafter apply money in the 
treasury to the payment of the judgment in question. Unless there ex- 
ists in favor of the plaintiflf a valid and enforceable judgment against 
the county, there is no foundation for such action on part of the court. 
If for any reason the judgment has become inoperative or has been 
barred, no ground for its enforcement exists, either by way of exécution 
or other équivalent proceeding. In the language of the suprême court 
in Ross V. Duval, 13 Pet. 44, "it cannot be supposed that the législature 
would bar an action on a judgment, and still authorize an exécution to 
be issued on it." If the right to an exécution is barred, the right to a 
writ of mandamus to serve the purposes of an exécution must be lik&- 
wise barred. The demurrer to the second division of the answer filed 
by the county officiais is therefore overruled. 
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Ukited States v. Midgley.^ 
(.District Court, E. D. PennayVvania. May 30, 1890.) 

1. CnsTQMS DuTiBS— Woor— "Merino Blood, Near oe Remotb." 

In the tariff act of 1883, in the enumeration of wools of the flrst olass, the phrase, 
"wools of merino blood, near or remote, ""remote'Mslimited to mean within tho 
Umit of merino blood requislte to characterize the wool as possessiog merino quali- 
ties, and adding to the value. 

2. Samg— Chanox OF Class— Pkesumption. 

Where an article has been finally plaoed in a class other than that in which Itwaa 
originally, and the oolleotor brin?râ suit to recover the excess of duty, he is entitled 
to a prenubption that it is rightfuUy placed in said ottier class, and the burden of 
proof is on the défendant to prove that it rightly belonged to the olass in which it 
nad bèen formerly placed. 
S. Same— Evidence — Confùoting Classinos bt Examiner. 

A wool was originally placed in the third class by the examiner, who ai terwards, 
upon the orders of the appraiser, made another examination, and placed it in the 
second, and, upon the' refusai of the appraiser to indorse, made a third examina- 
tion, and placed it in the ârst class. On, trial several experts testified, upon seeing 
the wool for the flrst time, that it was plainly clothing wool, (flrst class.) Held, 
thelaotof the original Judgment of the government examiner was évidence for 
the défendant as to the "grade" of the^wool, and to impeaoh the reliability of plain- 
tifl's expert testimony produoed at the trial. 

AtLaw. 

Thia was an action brought by the United States to recover $3,894.38, 
alleged to be due as additàonal duty upon an importation of 221 baies 
of so-called "Smyrna wool," imported at Philadelphia, April 9, 1889. 
The wool was entered as carpet wool, and was valued at 5î pence per 
pound, dutiable at 2J cents per pound. The examiner in the first in- 
stance returned the wool as entered in class 3, under 12 cents a pound, 
and his return was approved by the appraiser as of April 15, 1889. 
Upon April 26, 1889, a reclassification was made in class 2, under 30 
cents a pound, at 10 cents a pound by the examiner, but no approval 
was entered by the appraiser. Upon. May 22, 1889, a further reconsid- 
eration and reclassification was made in class 1, under 30 cents a pound, 
10 cents a pound, and value advanced to 6i pence per pound, and upon 
this classification the liquidation was made by the collector, and the bal^ 
ance aforesaid alleged to be duev The samples sent to the appraiser's 
stores for examination remained under the control of the government 
until liquidation. Protest was made by the importer that the govern- 
ment was bound by the first return of the appraiser, and that the other 
classifications were unlawful. It was also contended that the importa- 
tion was bought, sold, and used under the name of "Smyrna wool." 

W. Wilkins Carr, Asst. U. S. Atty., for plaintiS". 

John G. Johnson and Frank Pritchard, for défendant. 

BuTLEE, J., (prally charging the jury.") The plaintiff in this case asks 
the court to say to you: 

"(1) If you believe the article in suit is what is Isnown as clothing wool and 
of merino blood, immédiate or remote, or a wool of like character to any of 
tbose mentioned in class Ko. 1, then your verdict should be for the plaintifl." 

That is correct. 
iReported by Mark Wilks Collet, Esq., of the Philadelphia bar. 
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"(2) If you believe that the wool in suit is not designated or described in 
classes two and three of combing wools or carpet wools, then your verdict 
should be for the plaiutiff." 

That is also correct. 

"(3) It is not necessary that the wool should be identical In its quality with 
the merino blood wools mentioned in the flrst classification of the tarifl act, 
but if it is what is usually designated as a clothing wool like those named in 
the flrst classification, and possessing the same gênerai quality of those wools, 
and having merino blood, then it properly falls within the first class, and your 
verdict should be for the plaintiff. " 

That is correct. 

"(4) Your verdict in this case should be for the plaintiff." 

I refuse that point. 

By the tariif act of 1883 it is provided as follows: 

"Ail wools * * « shallbe divided, for the purposeof fixing the duties 
to be chargea thereon, into three * * * classes: Class one, clothing 
wools; that is to say merino, mestiza, metz, or métis wools, or other wools of 
merino blood, immédiate or remote, down clothing wools, and wools of like 
character with any of the preceding, including such as hâve been heretofore 
usually imported into the United States from Buenos Ayres, New Zealand, 
Australia, Cape of Good Hope, Bussia, Great Britain, Canada, and elsewhere, 
and also including ail wools not hereinafter described or designated in classes 
two and three. " 

"Class two" I need not read, because it is not involved in this case. 

"Class three, carpet wools and other similar wools, — such as Donskoi, native 
South American Cordova Valparaiso, native Smyrna, and including ail such 
wools of like character as hâve been heretofore usually imported into the 
United States from Turkey, Greece, Egypt, Syria, and elsewhere." 

It may be proper lo remark that the wools named in the first clause 
are wools containing merino blood, fine wools, high-grade wools. AU 
wools containing merino blood, in the language of the statute, near or 
remote, are within the first clause, and embraced in the first class. The 
words, "merino blood, immédiate or remote," require some remark. The 
Word "immédiate" probably requires nothing to be said of it, but the 
word "remote" does. As used in the statute, it signifies a degree of re- 
moteness that is within the lirait of merino blood requisite to charac- 
terize the wool, and add to its value. If the remoteness is beyond this, 
— so great that it does not characterize the wool as possessing merino 
qualifies, does not add to its value, — then it is too remote to be within 
the meaning of the statute. 

In 1889 the défendant imported the wool in question. On its ar- 
rivai it was sampled and examined by the proper customs ofïicers, — 
upon whom the duty of classification is devolved by law,^who pro- 
nounced it "carpet wool," and consequently placed it in the third class. 
The défendant paid duty on it accordingly. Very soon thereafter the 
appraiser, Mr. Leach, becoming doubtful of the correctness of the classi- 
ficatiton, recalled the return that had been made to the collecter , and di- 
rected aflother inspection aijd examination. The examiner, several days 
la.ter, reported it as "combing wool," and placed it in the second «dass. 
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'This being rinsaiisfàctdry, àlso, to the app'raiser, a still further exam'îna- 
iioïi was made, and it was finally prohounced to be "clothiiig wôol," and 
■was consequently placed in the first class, and subjected to duty àçcord- 
ingly. , This higher duty the défendant refused to payj atid the govern- 
niént ndw sçes to rëcovefth'è différence between the 9Um paid in pur- 
suaiiçepf the first report, and the ampunt assessed oh the final returri. 

To Which cïass do,^ the wool belong? This is the only question in 
the case, Does it faltwithiu the description of the first clause read, and 
consequently belong to class one? or within the description of the third 
clause, and belong to class 3? There is no suggestion that it is within 
the second class. You must start on, the inquiry wijh thç presumption 
that it is within the first clause and belonga to class i. The customs 
ofiicers having decided that it belongs to this class, their finding must 
be regarded and accepted as correct until the contrary is proved. You 
thus observe the burden is on the défendant to prove that the wool 
dqes not fall within the description of the first clause, and consequently 
that it is improperly classified. If, therefore, the défendant bas not 
proved this, your verdict must be against him, for the sum claimed. His 
contention is that the wool falls within the description of the third clause, 
and consequently that it belongs to the third class. If the évidence fails 
to satisfy you he isright in this, his défense fails. . 

It is only necessary, therefore, to détermine whether the défendant has 
proved that the wool falls within the description of the third clause. 
Now, let us read this clause again: 

"Class thrëe, carpet wools and othei* similar wools,— such as Donskoi, na- 
tîVe South American, Ooidùva, Valparaiso, native Smyrna, and including ail 
such wools of like character as hâve beèn hëretofore usually imported into the 
United States from Turkey, Greece, Egypt, Syria, and elsewhere." 

It is proper to observe at this time that the words "native Smyma," 
in the light of the évidence before you, may beread "Smyrna," because, 
according to that évidence, ail Smyrna wool is native Smyma. There 
is no such thing as "native Smyrna," as Contradistinguished from Smyrna 
wool. According to the plaintifPs testimony, ail the wool that is known 
to the trade as Smyrna wool is native Smyrna. There are not two de- 
scriptions of Smyrna wool, one Smyrna and the other native Smyrna; 
it is ail Smyrna wool. So that as far as relates to this case, in view of 
thé évidence, you can disregard the Word "native;" if it is Smyrna wool 
it is native Smyrna wool. 

You observe that the clause embraces ail "carpet wool," and that it 
also particularly spécifies "Smyrna wool," as a "carpet wool." The de- 
fendant contends that the wool before us is "carpet wool," and, further- 
more, thatitis "Smyma wool;" that is, thatit is "carpet wool" grown in 
Smyrna. If it is "Smyrna wool," it foUows that it is "carpet wool," and 
Ijelongs to the third class, because the statute makes ail "Smyrna wool," 
"carpet wool." The question is thus reduced to the narrow and single 
inquîry; Is this "Smyrna wool?" As you bave seen, the words "carpet 
wool," used in this clause, embrace a similar description of wool from 
maiiy otber conntries besides Stnyrna. The défendant, however, does 
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not cïaîtu that this is "carpet wool froni either of such other countries, 
but asserts and claims that it is Smyrna wool." He imported it from 
England, he says, as "Smyrna wool," and it came to this country in- 
Voiced as "carpet wool." 

Does the évidence satîsfy you that it is "Smyrna wool?" Many wit- 
nesses hâve been called on the oue side and the other to instruct you on 
the subject. Those called by the défendant pronounce it "Smyrna 
wool ;" in Other words, carpet wool from Smyrna. They tell you why they 
80 pronounce it, and speak with great positiveness on the subject. 
Those called by the plaintiff say it is not "Smyrna wool," just as pos- 
itively, and give their reasons for saying so. They further say it is a wool 
of merino blood, and consequently is "clothing wool." Eespecting the 
présence of merino blood, and its quantity, the testimony on the one 
side and the other is in direct Oonflict also. The witnesses called gen- 
erally are men of unusual intelligence, and of high character. Their 
business as wool dealers, woolen manufacturers, or wool growers bas been 
such as to qualify them to speak intelligently on the subject involved. 
Their disagreement may seem remarkable; but it must be remembered 
that they speak from différent stand-points, aud may reasonably be sup- 
posed to feel some bias. It cannot be doubted, however, that they are 
honest, and believe what they say. I could not aid you by citing the 
testimony, and dwelling upon it. The dûty is on you of determining 
whether the fact on which the défense rests, to-wit, that this is "Smyrna 
wool," is proved. If the testimony upon the one side and the other is 
equally balanced, for and against it, it is not proved. There must be a 
prépondérance of testimony in its favor to prove it. 

A fact to whlch I adverted at the outset, is entitled to some weight 
probably in deciding this question. You must consider whether it is or 
not, and, if it is entitled to any, you must détermine how much. As it 
was there said, the government officers, in the first instance, themselves 
pronounced this wool "carpet wool," treated it as "Smyrna wool," and 
consequently "carpet wool," placing it in the third class. The examiner 
may possibly hâve been influenced in reaching bis conclusion by the fact 
that it was invoiced as "carpet wool." This can hardly be supposed, 
however, in view of the fact that it was his sworn duty to examine it 
with great care, and form his judgment from such exaraination. This 
report or return was approved by the appraiser, Mr. Leach. He, the 
appraiser, says, however, he did not examine the wool. Nevertheless 
this was the action of the government, and was an expression of judg- 
ment that the wool was "carpet wool" — a judgment based on examitta- 
tion by a compétent officer — selected for this particular duty, because of 
supposed especial qualifications to perform it correctly, and at a time 
when there was no controversy, when no feeling had arisen, and when 
the duty and purpose of the ofiBcer wag, must bave been, to get at 
the truth, at ail events, to make no mistake against the government 
which he represented. While this judgment and finding did not bind^ 
the government, but was subject to revision and correction, if incorrect, 
tbe âictthat $.uch a judgment was pronounced, after examination, is ev- 
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idénce against the plaintiff, — apparently entitled to some weight in de- 
ciding the question before us. Again, when the examiner was requested 
to make a second examination, a full and particular examination, he re- 
ported after some time had elapsed, in effect that it was not clothing 
wool,— in terms, that it was "combing wool," — which belongs to the 
second class, and it was not till the appraiser deniurred to this, by de- 
clining to indorse, that the examiner placed it in the first class. The 
fact that the examiner, after a second and presumably very careful ex- 
amination, found it to be "combing wool," seems to be inconsistent with 
the testimony of the plaintiff's witnesses, who say that it plainly and 
distinctly appeara to be "clothing wool," from inspection alone, — such as 
they gave it in your présence. It is for you to say what weight thèse facts 
should haye. Nevertheless, the question whether this is " Smyrna wool, " 
and coilsequently "carpet wool," is a question for your détermination 
from ail the évidence in the cause bearing upon, it. If you find it is 
"Smyrna wool," your verdict will be for défendant, because if it is 
"Smyma wool" it is carpet wool, and belongs to the third class. If you 
do not so find, your verdict wili be for the plaintiflf. 

The jury disagreed. 



RiCHAHD d al. V. Hedden. 
{Ct/rcwlt Court, S. D. New York, April 29, 1890.) 

1. ClTSTOMS DtTTIBB— CONSTBtrCTION OF XiAWS— ClASSIÏICATION— FlHISHED FtmNITTTBB. 

The term "flnished, " as applied to house or cabinet furniture at and prior to the 
passage oî the tarife act of March 8, 1S88, (33 U. S. Bt. 488,) in the furniture trade 
of this country, was used to designate not only house or cabinet furniture that was 
In pièces fitted so that they conld be put together, and made ready for use as such 
furniture, but also house or cabinet furniture that was actually put together, and 
■ made ready for use as such furniture when shellaced or varnisbed or palnted or 
paintec^ Bnd varnished, etc. 
8. Same— Furniture not Finished. 

The house or cabinet furniture dutiable under the provision for "house or cabinet 
furniture.in pièce or rough, and not flnished, " contained in Schedule D of this tariff 
act, (Tariff fiidex, New, 229,) is house or cabinet furniture not only "in pièce or 
rough, " but also "not flnished. " 
8. Samb. 

Cabinet ware and house furniture, whether In pièces fitted so that they can be 
put together and made ready for use, or actually put together and made ready for 
use, as such furniture, if "flnished, "is dutiable undérthe provision for "cabinet 
ware and house furniture, flnished, " contained in said Schedule D, (Tarife Index, 
New, 230,) and not under the provision for "house or cabinet furniture in pièce or 
rough, and not finished, " contained in the same schedule, (Id. 229.) 

At Law. Action to recover back duties. 

During the year 1886 the plaintiffs imported from Vienna, Austria, 
into the port of New York, certain Austrian bent-wood furniture in 
pièces. This furniture was classified for duty under the provision for 
"cabinet ware and house furniture, finished," contained in schedule D of 
the tariff iact of 1883, (Tarifi' Index, New, 230;) and duty was exacted 
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thereon at the rate of 35 per centum ad valorem by the défendant as col- 
lector of customs at that port. Against this classification and exaction 
the plaintiffs duly protested, claiming that this furniture was "in pièces, 
and not flnished," and therefore dutiable at the rate of 30 per cent, ad 
valorem nnder the provision for "house or cabinet iiimiture in pièce or 
roUgh, and not finished," contained in the same schedule. Id. 229. 
The plaintiffs thereafter, having made due appeals, duly brought this 
suit to recover the différence between duties at the rate of 35 per cent. 
ad valorem as exacted by the défendant as said collecter, and duties at the 
rate of 30 per cent, ad valorem as claimed in their protest. 

Upon the trial, it appeared from the évidence produced by the plain- 
tiffs that this furniture, though in pièces, consistèd of ail the parts of 
diàirs, settees, tables, and other varieties of bouse furniture, including 
the backs, seats, and one or more other portions thereof, that were each 
put together in permanent form j that each of thèse parts was completely 
shaped, smoothed, and fitted to go together without further work thereon, 
was polished and vamished, or polished, painted, and varnished, hà^ 
the usual holes therein for ^he necessary screws and boits used in fastening 
thèse parts together, and was accompanied with ail such necessary screws 
and bolts, so that ail thèse parts were ready to be put together and fast- 
ened bo as to constitute completed chairs, settees, tables, and other varie- 
ties of house furniture, as used by everybody, the putting together and 
fastening only remaining to be donej that thèse parts, in the condition 
described, together with the aforesaid screws and bolts, as imported, 
were wrapped with or packed in straw or paper, and placed in boxes or 
cases; that.they were so wrapped or packed and placed for convenience 
of transportation, and to save, as far as possible, the expense of freight; 
that after their importation the only thing done to them besides putting 
together, and fastening them so as to constitute completed chairs, settees, 
tables, and other varieties of house furniture, as used by everybody, was 
to touch up the ends of the aforesaid screws and bolts, paint or vamish 
them, in order to make them match such furniture, unless the wood- 
work had been jammed or crushed or bruised, and, if it had been, then 
the wood-work was touched up where jammed or crushed or bruised, but 
otherwise the wood-work was not touched; that the différence between 
the price at which this furniture was sold Tiffaen sold as imported from 
ÂUstria, and the price at which it was sold when put together and fast- 
ened so as to be ready for use, was aboùt 3 per cent, of the wholesale 
price as sold in this country. ît appeared from the évidence produced 
by the défendant: That at and prior to the passage of the aforesaid tariff 
act, in the furniture trade of this country, furniture like plaintiffs, after 
the parts thereof were made and fitted, was put together and &8tened, 
sheUaced, or vamished, or painted, or painted and vamished, etc., then 
generally taken to pièces, and afterwards packed for shipment in boxes 
or cases in the manner in which plaintiffs' was when imported. That at 
those times, in that trade, each of the tenus "set up," "knocked dowh," 
"finished," ^'finished set up," "finished knocked down," and "finished 
tûâ boxed," as applied to furniture, had a particular and spécifie trade 
v.42F.no.l2 — 13 
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meaning, ©s folio wç: "Set up"/urniture meant furniture whose parta, 
had béen fltted, put together, and fàstened so that it ^as in the forrn in 
wbich brdinary ftlMîturè wâs used. "Knocked down" furniture meant 
furniture ttat had bèen Set up, and then taken to pièces again. "Fin- 
isbed" fiarriiture meant furniture tbat bad received a sbellac or varnisb 
or psiint, oir paint and Varnisb, etc., after having been set up, but did 
notiiean completed furniture. "Finished set up" furniture meant set 
up lurbiture tbat bad been finished, such as plaintiffs' would be if set up. 
"Finished "khocked down" furniture meant furniture tbat had been set 
up, fitaished, and then knocked down, such as plaintiffs' was wKen taken 
from the, boxes or cases in wbich it was imported; and "finished and 
boxed" furniture meartt furniture that had been set up, finished, knocked 
down, wrapped with or pàcked in straw or paper, and placed in boxes 
or cases, such as plaintiffs' was whén imported. That in the furniture 
trade at tbose times the phrase "furniture in the rough" meant furniture 
"ifa th'e.white" or "in thé wood," i. e., hot finished. That the phrase 
"in pièce" or "in piecéé," at tbose tiraes, was not a term u^ed by that 
tradfewith a trade oï teçhnical meaning. Bpth aidés havipg rested, 
countel for 'plaintiffs môved the court to direct the jury to find a verdict 
in tbejr favor, and çoùnsél for défendant made a motion fora like direc- 
tion in bis favor. . 

The court denied botb rnotions. 

EdvAn B. Smiih, Stephèn G. Clarhe, and Albert Oomstock, for plaintiffs. 

Edward MUchell, V.S- Atty,,and Thmirn Greenwood, Asst. U. S. Atty., 
for dôfenidant. 

Laoom^e, J., ÇpraMy.') The collector olassified the articles in suit un- 
àei the 230tb paragràph'of the tariff act as "cabinet ware and bouse fur- 
niture, finished," and laid upbn thém a dùty of 35 per centum ad valorem. , 
The plaintiffs daim tbàt sùçh classification was wrong, and tbat it shoiild 
bave been held dutiablé at 30 per centum ad valorem, under paragraph 229, 
wbich reads : "House or cabinet furniture in pièce, or rough, and not fin- 
ished." Of course the presumption is that the coUector's décision was right, 
in tbè absence ofanytestimôny. Therefore, in ail thèse actions to recpver 
duties, it is for the plaiptifis, by a fair prépondérance of proof, to satisfy 
the jury that the collecter was in error in fais assessment. In order to 
do 80 in thîs case, the plaintiffs must satisfy you of two things: (1) That 
the artîciès bere arç eithér "in pièce" or "rough." As to tbat branch of 
the case, 1 mày ihstruct.yoù.that thère isno conflict of testimony. Thèse 
airliçlës are furniture ihpiiece, The plaintiffs mpst go further, however, 
and: sàtisif;^ yoù (2) that thèse articles, "furniture in pièce," are "not fin- 
ished.'' Nqw, the laws ip^posing duties upon importations are intended 
for practiçal use and application by |nen engaged in trade and comrrjerce; 
aiîd thè iatjguage a^opted by the legi^ature, particularly in the dénom- 
ination of articles, sbould be construèd according to the commercial unr, 
derstaùdingof thé tèrriis iised. Màny witnesses froiji the furniture trade : 
ha.ve béen called to the stjand; and, I tbink without an exception, they 
hàvè allJ^ç^tiËed that there is some particular trade n^eaningof the word ; 
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"finished," — that to the furniture trade the word"finished" nieans sorpe- 
thing, and that it means something other and .différent than it might 
mean ta a, man who was not engaged in that trade. It is for you, ,upon 
the testimony, to détermine what that word did mean, in trade and com- 
merce in this country, on March 3, 1883. Having found eut what the 
trade meàning was, you will then apply that meaning to thèse articles. 
If you reach the conclusion that they were "not finished," within the 
trade meaning of that term, then your verdict must be for the plamtiffs. 
Should you reach the conclusion that they were "finished," within the 
trade meaning of that word, your verdict Will be for the défendant. 

The jury rendered a verdict for tbe défendant. 



Washbuen & MoEN Manuf'g Co. ». Cincinnati Barbed Wbbe 

Fence Co. 

(.CircaU Court, 8. D. OMo, W. D. Jime 20, 1890.) 

FATBinFB POR Inventions— AssiGîJMBNT and Iiiobnsb— Suit job Kptaities— PLEAnma, 
A patentée who grants a license to manufacture and s'éll tjie pateuted article, un- 
der a contract by which the licensee is to make monthly re^iorts, and pa^a stipu- 
lated royalty, and for failure to comply witb which the licensor may déclare a for- 
feiture, cannot sue in equity to compel the licensee to make reports and account for 
royalties due, or, on his failure to do so, W enjoln Him f rom f urther manufacture or 
salOv By such prayer, he waives the forfeiture clause, and is left to bis action at 
law for the ïoyalties. 

In Equity. On demurrer. 
Lehmann & Parks, for complainant. 
James Moore, for defendaht. 

Sage, J. The bill sets forth that the complainant îs the owner of 
certain patents relating to barbed wire, and machinery for making the 
same; that the défendant is its licensee, engaged in making and selling 
barbed wire under the license, which provides that the défendant shall 
make monthly reports of its manufacture and sales, and pay the stipu- 
lated royalty thereon; and that, for failure to comply with the provisions 
of the license, the complainant may déclare a forfaiture. The bill fur- 
ther sets forth that many licenses hâve been granted by the complain- 
ant upon like terms with that of the défendant, ail for the manufacture 
and sale of a limited quantity per annum of specified styles of wire; that 
for the proper maintenance of its business, and of the rights of the sev- 
eral licenSees, monthly reports are necessary; that défendant promised, 
by its acceptance of the license, to co-operate with complainant in maiti- 
taining the license system; that it bas faîled to keep its agreement, and 
is engaged in making and selling barbed wire under the license without 
making monthly reports, or paying royalty. The prayer is that the dé- 
fendant be decreed to perform its agreement; that an account be had of 
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the royalties due on its manufacture and sales; and that, unless it com- 
.pli«s with the requirements of its license, it be enjoined from further 
inanufacture and sales tliereunder. A gênerai demurrer is interposed by 
the défendant; the point relied upon being that the complainant has an 
adéquate remedy at Iqw. 

The défendant relies upon Washbum & Mben Manufg Oo. v, Freeman 
WireOo., 41 Fed. Rep. 410; Root v. RaUway Co., 105 U. S. 189; Puri- 
fier Oo. V. Wolf, 28 Fed. Rep. 814; and CrandaM v. Mànufacturing Co., 24 
Fed,,R^p, 738. Waehburn & Mom Manufg Co. v. Freemm Wire Co., was, 
in ever^y particular,^^^uch a case as this, and t^ie; demurrer to the bill 
was sûstained. In Purifier Co. v. Wolf, the license authorized the de- 
fendants to make and sell the patented article, and reserved the royalty, 
to be paid at the end of each month, upon the return of the number 
and kind of machines manufactured and sold. The court held that the 
payment of the royalty was a condition subséquent, and not précèdent, 
and hence that the license was absolute, and, unless it contained some 
provision of forfeiture for non-payinent, the failure to pay the royalty 
did not forfeit it, and that the licensor was left to his action for the 
royalty, and could not sustain a bill upon the patent as for an infringe- 
ment. The court say. Justice Bradley pronouncing the opinion, that — 

" A. suit for royalty on a license is a suit at common law, or, if iii equity, it 
is a suit on'èertèral equîty, not depending at ail upon the patent law, and not 
within the, jurisdictjon o£ the circuit court of the United States, unless the 
partiesiare ci tizens of différent States." 

The court further said that, in view of the décision in Root v. Rail- 
road Cb., 105 U. S. 189,'they were satisfied "that the cause of action on 
the license is not within the équitable jurisdiction of the court; and 
therefore, if there had been a prayer in this bill for relief on the license 
for a recovery of the royalty, I dou't.think it could hâve been main- 
tained." Counsel for the complainant undertakes to idistinguish that case 
from this, but we are unable to see that it does not fuUy apply. In 
Crandall x,, Mamifapturing Co., it wa? held that the licensor had an adé- 
quate reniedy at law, and could not maintain a bill in equity for an ac- 
counting pf royalties accruing under the license. In that case it appears 
from th'e report that the only question was how much was due from the 
licensee under his contract, and no ifljunction was prayed for. The de- 
murrer to the bill was sûstained, but Içave given to the complainant to 
amend,. In Densmore y . Tanite Co., 32 Fed. Rep. 544, which was also 
cited by counsel for the défendant, the bill was brought to annul the 
license for the non-payment of the royalty. The court held that there 
could be no doubt that such a cause fell within the cognizance of equity, 
but that tb,e failijre to make returns of manufacture and sales, and paj' 
the royalty, afforded no ground for annuUing the license; and the de- 
murrer was sûstained, and the bill dismissed. Counsel for the com- 
plairant calls attention to the fact that the report Qf that case does not 
set out the provisions of the license, and suggests that it may be safely 
assumed that failure to report and to pay royalty was not a cause of for- 
feiture. Conçeditig the assumption, it avails the complainant nothing; 
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for in no material respect does a cause upon a license containing no such 
clause of forfeiture difFer frora the présent case, in which the forfeitnre 
clause is waived, and therefore, so far as the distinction clalmed is con- 
cerned, might as well hâve been omitted. 

It is contended by counsel for the complainant that the license in the 
présent case gives the licensee nothing more than a qualified right to manu- 
facture and sell the patented article, and that that right is dépendent up- 
on the payment of the royalties, and subject to forfeiture for non-pay- 
ment. But this contention disregards the pregnant suggestion of Justice 
Bradley in Purifier Co. v. Wolf, already referred to, that, inasmuch as 
the payment of the royalty is a condition subséquent, and not a condi- 
tion précèdent, the license is absolute, subject only to the forfeiture clause. 
Such being the contract, the proposition in this case to waive the for- 
feiture, and substitute an injunction against manufacturing or selling 
under the license until payment of arrears of royalties, is, in efFect, an 
appeal to a court of equity to coerce payment by making and enforcing 
a new contract for the parties, which ought not to be donc. R^eld v. 
Woodfolk, 22 How. 318, In Woodworth v. Weed, 1 Blatchf. 165, cited 
for the complainant, the claim of forfeiture was not waived. It was held 
that the license was forfeited, and the licensee liable as an infringer, or 
to an action for the royalties, at the option of the licensor. In WUson v. 
Sherman, Id., 636, it was held that there was a fdrbidden use of the pat- 
ented thing; and as to that use, but not as to the use authorized by the 
license, a preliminary injunction was granted. In Magic Ruffie Co. v. Elm 
Œty Co., 13 Blatchf. 151, the license was to manufacture exclusively a 
specified rufiSe, knownas the "double rufïle," and to use the patented ma- 
chines in its manufacture only. The bill aUeged that after the license 
was made the défendants continued to make and sell the double rufïle 
specified, and also, in violation of their agreement, quantities of single 
rufïies. It was held that the complainants could sue either for an in- 
fringement of the patent, or for a breach of the agreement, and that, as 
a bill founded on the agreement, although no royalties were payable, and 
the patent had expired, the bill was not open to the objection that there 
was a complète and adéquate remedy at law, because an account and a 
discovery were prayed for, and were necessary. In that case the manu- 
facture and sale were clearly not within the license, which distinguishes 
it from the présent case. In Manvfactv.ring Co. v. OwsUy, 27 Fed. Rep. 
100, the claim was that the défendants had manufactured machines cov- 
ered by complainant's patent, but not included in défendants' license, 
which sufficiently distinguishes that case from the présent. luMcKay 
V. Smith, 29 Fed. Rep. 295, itdoes not appear that the license contained 
a clause of forfeiture. See PerUns v. Hendryx, 23 Fed. Rep. 418. In 
OH-Cup Co. V. Manning, 32 Fed. Rep. 625, there was a covenant not to 
sue, which the court held was équivalent to a license, and said that it 
was apparent from the afBdavits presented upon the motion for a pre- 
liminary injunction that the real controversy was whether the covenant 
not to sue was still in force. Upon the facts it was ordered that the 
motion for an injunction be granted, unless the défendants should ex- 
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, ecute an undertaking to secure tbe complainant for the amount of any 
, decreeyhjçh might be rendered in its favor. In • Manujacturing Co. v. 
Porter, 3^ JFed. Rep. 745, the défendants had repudiated the license, and 
combined wïth other licensees and ^ith infringers to enabarrass the com- 
plainant by expensive litigation,and to destroy its license System. It 
does nçtiftppear thatthere wasany clause of forfeiture in the license; and 
t^e court, 4istiiîguislied the, case, upon the facts, irom Boot v. RaUroad 
Cfai. and Purifier. Co. v. Wolf. That case, therefore, does not affect the 
conclusion in the présent case. There was no clause of forfeiture, so far 
as the report of the case shows, in Bail Glace Fastening Go. v. Bail <fc 
Socket Fastener Co., 36 Fed. Rep. 30.9. Wasliburn <fc M. Manufg Co. y. 
Haiokeye Steel Bar Fence Co. is an unrepprted case, and therefore, air 
thoug^i the ruling was made by a judge who is very high authority, not 
entitled to the considération we give po Purifier Co. v. Wdf, — decided by 
a judge of èqually high authority, apd reported,— -or to JîarteM v. Tilgh- 
mon, 99 U. S. 547. But if we disregard the distinctions, above stated, 
between the cases cited for complainant and this case, it is enough to say 
that Root V. Éailroad Co. overruled those of earlier date, and is a controî- 
ling authority against those oflater date, which support the contentions 
of complainant's counsel. 

Eurêka Co.w. Baiiey Co., 11 Wall. 488, is relied upon as exactly in point, 
and conclusjive against the demurrer. But in that case the Baiiey Compa- 
ny was the owner of a reissued patent for an improved washing and wring- 
ing machine, and was engaged in the manufacture of clothes-wringing ma- 
chines under other patents. There was an agreement licensing the Eurêka 
Cçmpany, in considération of a stipulated royalty , to use the patent of the 
Baiiey Company, and a covenant that the Eurêka Company would not 
directly or indirectly infringe the reissued patent of the Baiiey Company. 
The bill sets out thecovenants of the agreement, chargingthat they were 
the resuit pf protràcted negotiation. in which the original patent, the re- 
issues, and the character of the invention were well considered, and that 
they were a fair adjustment of the interests of the parties. The suprême 
court, in Root v, RaUroad Co. , referring to this case, say that it was be- 
cause the défendant was guilty of an infringement of the complainant's 
patent that he was suable in equity in the United States courts, and that 
it was because pf the infringement. that the injunction was asked, al- 
though, as the court say, the object of the suit, doubtless, was to col- 
lect the royalty, but that it was sought by means of, aud therefore as an 
incident to, the jurisdiction of the court, invoked for the purpose of en- 
joining the continuance of what, until the royalty was acknowledged and 
paid, was found to be an infringement. The court further say that, 
for the mère purpose of enforcing the contract for royalty, it was not a 
case arising under the patent laws, so as to give jurisdiction to the courts 
of the United States. This view is in fuU accord with the holding in 
BartdL y. TUghman, cited abpve, that a suit between citizens of the same 
state cannot be sustained in the cif cuit court, as arising under the pat- 
ent laws of the United States, "^vhere the défendant admits the validity 
and the use of the complainant's letters patent, and a contract is shown 
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governing the rights of the parties in the use of the invention. The 
opinion of the court, pronounced by Justice Miller, is, that relief in 
such a suit is founded on the contract, and not on the patent laws. The 
cases from Blatchford, above cited, appear in the mémorandum of cases 
cited by counsel for the complainant in the court below. To the same 
point, see Albnght v. Teaa, 106 U. S. 613, 1 Sup. Ct. Rep. 550, and 
Manufaduring Co. v. Hyatt, 125 U. S. 46, 8 Sup. Ct. Rep. 756. See» 
also, Purifier Co. v. Wolf, 28 Fed. Rep. 814; Seibert Oylinder OiIrCup Co. 
V. Détroit Liibncator Co., 34 Fed. Rep. 216; Seibert Oylinder OilrCup Co. v. 
Manning, Id. 538; Seibert Oylinder OilrOup Co. v. WiUiam PoweU Co., 38 
Fed. Rep. 600; and Densmore v. Manvfaduring Co., Id. 747. It is to be 
observed, moreover, that there was no claitse of forfeiture in the license 
contract in Eurêka Co. v. BaHey Co. It may also be observed that it 
does not appear that the objection that the complainant had an adéquate 
remedy at law was made in the court below, and, the subject-matter be- 
ing within the jurisdiction of equity, it was too late to make it on the 
hearing in the appellate court. Reynes v. Dumont, 130 U. S. 395, 9 Sup. 
Ct. Rep. 486, and cases cited. Such an objection "should be taken at 
the earliest opportunity, and before the défendants enter upon a fuU dé- 
fense.» KHboum V. Smderland, 130 U. S, 614, 9 Sup. Ct. Rep. 694. 

The objections to recognizing that tho complainant has the right to an 
accounting in equity, and to a discovery, are so well stated by Judge 
Thayer in Washbum & Moen Manufg Co. v. Freeman Wire Co., 41 Fed. 
Rep. 410, that it is enough to refer to the décision in that case, which 
was made, as hasalready been stated, upon a case in ail respects like thé 
présent casé. The demurrer will be sustained, and the biîl dismissed, 
at the complainant's côsts. The circuit judge coQcurs in this opinion. 



Nationai. Cable Ry. Co. v. Sioux City Cable Ry. Co. et <d, 
{Cireuit Court, N. JD. Jowa, W. D. June 2, 1890.) 

Patents foe Intentions — Novbi/tt — Cable Railwats— Conduit Tubes. 

Claim 1 of letters patent 179,016, to A. S. Hallidle, for a device used in operating 
cable raiiways, was for the combination of a diagonal tube, interposed between the 
main tubes oontaining the cable, with a longitudinal slot therein Connecting with 
the Slot on the eable-bearing tubes, so that wnen a cable-car passed from one traok 
to another the grip device could pass through it from the tube on one track to that 
on the other. Held, that the claim was not novel, since before the patent was is- 
Bued cars were passed from one track to another by means of a track diagonally 
between them, and ail that was neoessary in the case of cable-cars was to construct 
nnder such track, and diagonally between the two cable-bearing tubes, a similar 
tube to conduct the grip. 

Same — Pitotbd Switch Baii. and Spbins. 

The third claim in the patent was for a pivoted switch rail and spring, So ar- 
rangea as to obviate the Objectioti of the opening made at the meeting of the slot in 
the branch tube with that in the main tubes. The rail was pivoted on one end, and 
worked f reely at the other, so that the grip, in passing from the branch tube, would 
press it asid«, the spring pressing it back into place, thus leaving the slot inîho 
main tube unobstructed. Held, that the combination was novel and patentable, 
thoug& thâre was used before a switch rail on railroad tracks pivoted at one end 
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and free at the other, kept against the rail by a spring, so that the fl^nge on ths 
wheels of cars passing in one direction on the tracks would press it from the rail, 
and pass through, while cars in coming from the othor direolion would cross on it 
to the other track. , , 

SaMB— CONDDIT — BNDLESS CaBLB. 

The first olaim of letters patent No. 195,505, Beptember 26, 1877, to A. S. Hallidie, 
wbichiB for a combination of pulleysand a single tube, so arrangea that an end- 
less cable eau be run through it, makîug two cables running in différent directions, 
' IB not patentable for waat of novelty, smce before the patent was issued a combi- 
nation was known by which the samo resuit was reaohed by the use of two sepa- 
rate. tubes. 



In Equity. Bill to restrain infringêment of letters patent. 
Thé' drawing to which référence is made in the opinion is as foUows: 

A. S. Hallidie. 

Sndless Traction Eailway. 

No. 179.016. Fatented June 20. 1876. 




OûJmm & 7%acher, for complaînants. 

OgiM& TawU and 0. L. Wright, for défendants. 

Shebas, J. The coraplainant corporation is the owner of letters pat- 
ent N"os. 170,016 and 195,505, issued to A. S. Hallidie, for improve- 
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ments in the mechanism used in connection with cable railways, and 
claims that the défendant Company, in its line of railway operated at 
Sioux City, lowa, is using certain features of such patented improve- 
ments, thereby infringing upon the rights of complainant. The first and 
tbird claims of patent No. 179,016 describe the devices included in this 
patent which, it is charged, are infringed by the défendant company. The 
défenses relied on are substantially that in view of the state of the art no 
invention is shown in putting together the combinations described in thèse 
claims, and that défendant does not infringe the same even if the claims are 
sustainable. Claim 1 of this patent is for the combination of a diagonal 
tube interposed between the tubes containing the cable or rope, with a 
longitudinal slot therein Connecting with tiie slot on the rope-bearing 
tubes. At the date of this patent it was well known that a connection be- 
tween one line of railway tracks and another could be niade by using a 
diagonal track betlween the same. Thei-e is hardly a street railway or a 
Bteam railway in the country that did not show such mode of passing frora 
one track to another. In a patent issued to William Eppelsheimer, dated 
August 24, 1875, No. 166,975, such use of a diagonal track in connec- 
tion with a cable railway is shown, combined, it is true, with a tum- 
table, but the'd'iagonal track serves the pnrpose of passing the cable-car 
from one track to a;nother. Whén it was sought to pass a cable-car from 
one track to another, it was not only necéssary to construct a diagonal 
tràck for the wheels to pass along, but aiso a diagonal tube for the pas- 
sage of the grip device; but this uecessity was self-apparent. The mode 
for doing so, as shown in the Hallidie patent, was simply to place un- 
der the diagonal track the same opening or tube that was found in thè 
main tracks, with the same longitudinal slot therein. This certainly 
did not demand the exercise of any invention, or the devising of any 
new mechanism, nor any novel combination of the respective parts. The 
well-known riiethod of passing a car from one track to another, by means 
of a diagonal intersecting track, was simply applied to a cable track, and 
there was no display of invention in the application of the method or in 
the mechanism used therefor, as described in the first claim. 

The third claim in the patent is for the pivoted switch rail, L, and 
spring, Z. At the points bf junction between the slot in the diagonal 
tube and the slot in the main rope-carrying tube the open space would 
be enlarged, or, to use the language of the patentée in bis spécifications: 

" At the point where the slot in the main tube connecta with the slot in the 
branch tube it is évident that an opening of objectionable size would be made 
by the meeting of the two slots. ïo obviate tliis difflculty, or, rather, objec- 
tion, I employa pivoted V-sliaped switch rail, L, at the meeting Hngle, which 
is pressed by a spring, Z, so as to force its point against the side of the slot 
in tlie main tube, and across the end of the tube in the branch slot, thus clos- 
ing the end of the branch slot, except frum pressure applied in one direction, 
while it leaves the slot in the main tube unobstructed." 

The novelty of this combination is attacked on the ground that sub- 
stantially it appears in patent No. 1,759, issued to N. Eaton in 184Gj 
and patent No. 44,376, issued in 1864 to AUison and Halliwell. In thti 
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Eaton patent, issued for an "improvement in the connection of ràilroad 
switclies," is shown a rail pivoted at one end, the free end being kept 
pressed against the main rail by a spring pressing against iti When 
going. in one direction the; flangp of ;the wheel, overcoming the pressure 
of thq çpripg, will separate the safety rail from the main rail and pass 
through the opening thns.çreated, but as^sopû as the wheel passes be- 
yond tlie end of the. movable rail the pressure of the spring will carry 
the sa^ty rail against the main. rail. In the Eaton combination the 
wheei açts ^ipon t^ie free end of the pivoted rail, the same as the sh&nk 
of thegrip in the Hallidie combination acts upon the pivoted switch 
rail, Jj. In the AUison and Halliwell patent, which had référence to 
atmqspheric railways, ,is found a shifting tongue pièce or guide in the 
tube fpr the purpose of aiding in shifting the direction of the piston when 
the car is crossing from one traek to another. Thèse, devices, and espe- 
çially tiiat shown in the Eaton patent, show that a pivoted switch rail, 
«^mbintd with a spring to hold it in place, had been fcnown long before 
tjift dat|B of the HalUdie patent. Yet it is not clear that the mode of the 
usetfeerepf was such asito preclude a claim for invention in so combin- 
ing ?, pivoted switch rail and ppring in connection with the tubes of a 
cablf^çfur System as to pbviate the diffieulty caused by the large opening 
fprmed by the junction of the slot in the diagonal tube with that in the 
main tiube. In yiew of the Eaton patent, Hallidie cannot successfuUy 
claim, that he lyas the inventor of a pivoted switch rail, nor of a spring 
prp^sing flgain|t such rajl tokeep it in place,, and to return it to place 
after, the passage of a par pver the siapae. If, however, he bas perfected 
a pooibination of thèse devices with the slotted tijhes of the cable-car Sys- 
tem, p such form as to overcome the diffieulty presented by the large 
opening caused by the intersection of the slot in the diagonal tube with 
that in the main tube, I think there is sufficient novelty and utility in 
thejçpi^bination tp sustain a patent therefor. ItiSf urged that the device 
uaed JDy défendant is not an infringement, because the spring used therein 
is not located in the position shown in the drawings attached to the pat- 
ent. The patentée dp^ not, however, in his claim, Ipcate the position 
of thpîspriog, and in his spécification he states that "to obvia te this dif- 
ficultjr, or, rather, objection, I employ a pivoted, V-shaped switch rail, 
L, aithe floeeting angle, which is pressed by a spring, Z, so as to force 
its point against the side of the slot," etc. The mère location of the 
spring i? thus left open to be determined by the çxigencies pf each par- 
ticulat' situation, and the mère fact that in thé drawing the spring is 
shown in a iparticular location does not confine the claim in the patent 
to that particular mode of applying the spring to the rail. vAlthough 
the inventiPn covered by this claim is clearly narrow in its limits, I think 
thé bMîn is suâtainàblei aud that it appears that the défendant company 
is ti^tig^the dièvice dé$cribed in the claim, and. that the allégation of in- 
fringement in this particular mùst te sustained. 

Ijliig.fjirther phargpd in the bàjl that the défendant infrioges the first 
pl^ni ÎH patent No.495,505, issued to Hallidie on September 26, 1877 , 
soijd, iqlaiiii reading as fbÛows: 
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"The combinatioD, with the underground slotted tube or tunnel, A, with 
its double line of puUeys, d, e, rope, D, and end pulleys, g, of the tube or 
siding, I, pulley, K, and liorizoatal pulley, l, l, substantlally as and for the 
purpose described." 

At the date of this patent the use of a single track, with proper sid- 
ings for the passing of cars going in opposite directions, thereby saving 
the expense of a double track, was not a novelty in street railways. The 
fact that the endless cable, used in connection with the cable-car System, 
could be carried around a pulley or drum at the ends of the track, and 
returned back underneath the same track, was known. One form of this 
construction is shown in the patent issued to William Eppelsheimer, Au- 
gust 24, 1875, in which the cable passes both ways under one track, but 
through two tubes or conduits. Analyzing claim 1 of the patent sued 
on, we find the combination includes an underground slotted tube or 
tunnel, having a double line of pulleys therein for carrying the cable. 
Did it require invention to substitute for two smaller tubes placed along- 
side of each other, and each having a line of pulleys therein for carrying 
the cable, a single, larger tube, with two rows of pulleys? That this 
change is a valuable improvement will not be questioned, but there are 
many valuable improvements on pre-existing structures that are not in- 
ventions within the meaning of the patent law, It is well known that in 
the building of a given structure improvements will almostalways be sug- 
gested through the practical knowledge of the skilled mechauics em- 
ployed in its construction. It is through thèse improvements that nearly 
ail the original inventions are perfected and rendered of practical use, 
and, when the improvement i^ of such a nature that it would readily sug- 
gest itself to persons of skill in the development of the particular struct- 
ure to which it is applied, it cannot be classed as an invention simply 
because of its practical value. It seems to me that the substitution of 
one larger tube for two smaller ones, for the purpose of carrying the ca- 
ble when moving in opposite directions, cannot be said to involve any 
exercise pf the inventive faculty. 

Of the other éléments narned in the claim, to-wit, the rope, D, the 
end pulleys, g, of the tube or siding, I, pulley, K, and horizontal pul- 
leys, l, l, it cannot be said that Hallidie was the inventer of any one of 
them. In the argument of counsel, stress was laid upon the arrange- 
ment of the pulley, K, and horizontal pulleys, l, l, in the siding, I, but : 
nothing novélis shown therein. When the cable passes from the main 
track into the side track, its line of direction and pressure is changed, 
and the pulleys supporting the cable are also changed so as to conform 
to this change of bearing in the cable; but this présents no new solution 
of the problem always présent when there is a change made from a ver- 
tical to a horizontal pressure in a rope or cable passing over supporting 
pulleys. The patentée himself, in his spécifications, expressly négatives 
any claim to novelty iû this élément of the combination by the state- 
ment that — 

"I am àware that beàring pulleys hâve been used in tubes for sustaining 
the rope at the points where the line of direction bas been changed vertically; 
and sucb I do jiot claim as my invention." 
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The siding, I, so far as it is merely a side track to receive one car 
while the other passes on the main track, is certainly not a novelty. So 
far as it is a separate tube, Connecting with the main tube, and intended 
to carry the rope when it is defiected from a straight line in order to 
carry the car onto the side track, can it be said that it required invention 
to supply two tubes in place of one, when it is shown that the original 
method of running cable-cars was to use two tubes for the passage of the 
cable in opposite directions ? It is first claimed that it required inven- 
tion to combine the pre-existing double tubes into one tube for the pur- 
pose of carrying therein the cable when moving in opposite, parallel di- 
rections, and then, when it became désirable to change the direction of 
part of the cable thàt it required invention to separate the single tube 
into tWo tubes, whieh, in effect, was only resolving the single double- 
cable tube into its originar éléments bf tWo' tubes with a single cable. 
Failing to find in any of the several éléments named in claim 1 of the 
paterit deciared on any novelty in the form or use théreof of a character 
sufficient to constitute invention, it foUows that to austain this claim it 
muSt àppear that the combination thereof works out a resuit of sufHcient 
novelty and utility t6 COnfer upon it the xequisite character of invention, 
as diètinguished from mechanical improvément. Granting that the com- 
biniïtibn described is operative, the iminediate resuit is that by its use 
an endless cable can be operated undér one track, in a single' tube, in- 
stead of using two tubes, as shown in thé E{)pelsheimer patent No. 166,- 
975. Thus we are brqught back to the question whether it required the 
exercise of the inventive faculty to conceive of the plan of merging the 
two tubes into one, and it would seem that this transformation did not 
demahd anything more than the exercise of such mechanical skill as 
would belong to one acquainted with the previous state of the art. But 
if it be held that the combination, as a whole, does possess sufBcient 
novelty to sustain the claim as a patentable invention, it is entirely elear 
that it cannot be broadly construed upon the question of infringement. 
None of the éléments therein combined are ne w, nor was the ultimate 
purpose of running cars in opposite directions, upon a single track, with 
side switches, a novelty. Unless, therefore, the défendant uses the com- 
bination as presented in the patent, it cannot be said that the charge of 
infringement is sustained. The claim in question includes the end pul- 
leys, g, as éléments in the combination. In the spécifications the loca- 
tion and uses of thèse pulleys are thus der-cribed: 

"At eàch end of the tube, I mount a single horizontal pulley, ff, one of 
whieh is a driving pulley, and this pulley is connected with the engine which 
f urnishes the power. " 

In the drawiiigs attached to the patent the pulley, g, is located at the 
end of the tube, in close proximity thereto, and of such relative size to 
the tube that the cable coming along one side of the tube will pass di- 
rectly arôùnd the pulley, and at once return into the tube, being supr 
ported ypon the vertical ppUçys, d and e, shown in the end of the tube. 
As ît àppears in the drawings the pulley, g, is smaller in diameter than 
the ropè-bearïng tube, and it is clear that it was the intent of the pat- 
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entée to hâve it so constructed, for if it was made larger than the rope- 
bearing tube the cable, in leaving the tube, would be deflected from a 
straight Une, thus tending to draw it away from the puUeys, d and e, 
and to bring it into contact with the sides of the tube. Réading the claim 
in the light thrown thereon by the spécifications and the drawings, it is 
entirely clear that it was intended by the patentée that the pulieys, g,' 
should be so located with référence to the end of the tube, and should 
be of such a relative size thereto, that the cable passing along the Une of 
pulieys represented by d should pass directly therefrom to the pulley, 
g, and from it return into the tube upon the Une of pulieys represented 
by e. According to the plan shown in the drawings and spécifications 
this cannot be done except by having the pulley, g, located at the end of 
the tube, and of a size not exceeding the diameter of the tube. In ,the 
System in use at Sioux City, at the one end of thé Une, the pulley, g\\a 
not found. The cable passes around a pulley or wheel much larger than 
the tube^ and is not returned therefrom into the same tube, but passes 
into anothei tube, which is ultimately united with the main track by 
means of a ioop. This is the construction of the Une at the point most 
distant from the power house, and it cannot be held that the pulley, g, 
of the Hallidie combination is used at that end of the Une. The évi- 
dence fàils to show the construction of the Une at the end nearest the 
power^house, and hence complainant bas failed to show that the pulieys, 
g, forming an essential élément in the HalUdie combination, are found; 
in defendant's structure, or, in other words, it is not shown that the com- 
bination described in claim 1 of the letters patent sued on is in fact used: 
by défendant. The identity or great similarity of many of the éléments 
found in defendant's structure with those shown in the claim is not suf- 
fieient, in a case of this character, to establish the charge of infringe,-, 
ment of the combination. It must be held, therefore, that in this par-, 
ticular the complainant has failed to sustain the allégations of the bill., 
In view of the tact that the charge of infringement of complainant's 
rights is sustained in only the one particular, and of the further fact that 
the complainant permitted the défendant company to construct its Une 
without hindrance or notice of its purpose to assert its claims under the 
patents sued on, and as the use by the défendant of the device. sustained 
in the foregoing opinion is only upon its own Une, and does not inter^ 
fere with complainant's rights in any other way, there does not seem to. 
be need for the issuance of an injunction at the présent time. It is ai 
case that the parties should settle upon a money basis. , If the parties! 
cannot agrée as to the sum to be paid for the future use of the device 
held to be infringed, it will be open to complainants to move for an in-; 
junction against such future use, and the cause will be continued for that;. 
purpose; but for the présent no injunction will be ordered, in the beliefî 
that the parties will be able to reach a settlement obviftting Ûxq need of 
au injunction. i 
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DABiiE Geain Shovel Gd. ». Flint ei a/.' 
(Circuit Court, jy. D. lIMnois. March 81, 1890.) 

Patbnts roB Inventions— Action for InSeingement— DErBNgBg. 

■ ■ Under Act Cong. Marcb 8, 1889, (5 St. at Large 854,) wMoh'provIdes ihat any per- 
8011 wUb has purchased or donstruoted any newly-invented: machine befofethe in- 
ventôr'B application for a patent may use and seÛ such machine without liability to 
' the invehtôr, it is a complète défense to an action for infritigiug a patent that the 
machine. Used by the défendants was congtructed for tbem by the patentée before 
he applied for the patent, though after obtaining It he demanded compensation 
tôt the' use of sald machine, whicb wàs ref used. 

Ât LaWk 

WMîam ^mmermann, for plaintiflP. 

Bcmnii^i Banning & Paysan, for défendants. 

Blodgett, J. This is an action at law for the alleged infringement 
of à patent issued to John Dable on the 7th day of August, 1866, for an 
"improvement in machines for unloading railroad cars," and a patent 
granted to the said John Dable on the 28th day of July, 1868, for an 
impTovietaient upon said first-mentioned patent, which patenta, it is 
averred, were on the 8th; day of Becember, 1880, dulyassigned to the 
plainliiff^ tdgether with ail claims and rights of action for past use of said 
patented devices; and by this action plaintiff seeks to recover damages 
for;the ïlsë of the said patents, not only since it became the assignée 
thereof^but for the use of the same by défendants before such assign- 
menti. ■'■ 

Défendants hâve interposed nnmerous pleas in the case; but I deem 
it necesaàry to consider only !the fourth, which is, in substance, that the 
only machines for unloading grain from railroad cars ever used by dé- 
fendants' during the lile of either of said patents were constrncted and 
pnt into ose in défendants' grain elevators by the said patentée, John 
Dable, ànd with his consent and allowance, while he was in their em- 
ploy as superintendent of machinery, and prier to his application for 
either of said letters patent, Whereby défendants claim that they became 
possessed of the rightto use ail of said 'machines during the life of each 
of said patents: without liability to the said John Dable or the plaintiff, 
as his assignée^ The parties hâve also filed a stipulation in the case ad- 
mitting that the fapts stated in the fourth plea are true, but with the 
further fadt, tO be considered in connection with the facts stated in the 
plea, that the patentée^ whén he obtained the patents in question, de- 
manded compensation of the défendants for the use of his said inven- 
tion. By this stipulation the question submitted to the court is whether 
the plea States a valid défense to' the action, admitting the fact that 
Dable, wheîa his patents were issuedÇ demanded compensation from de- 
fendants for their use. Section 7 of the act of March 3, 1839, in rela- 
tion to patents, (5 St. at Large, 354,) which was in force at the time 

■Reported by Louis Boisot, Jr., of the Chicago bar. 
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thèse patents were gtanted, and bas, substantially, been in force since 
that time, under tbè varions re-enactments'and revisions of the patent 
laws, provides that— < 

"Every person or corporation who has, or shall hâve, purchaséd or con- 
structed any newly-invented machine, manufacture, or composition o£ mat- 
ter, prior to the application by the inventer oi: discoverer for a patent, shall 
be held to possess the right to use, and vend to others to be used, the spécifie 
mçhine, manufacture, or composition of matter sp madeor purchaséd, without 
liability therefor to the Inventor, or any otfaer person intërested in such in- 
vention." 

The allégation in this plça that the machines used by the défendants 
werè consttucted by the patentée, John Dable, whîle in défendants' ém- 
ploy, and put into use in the défendants' elevators, by bis conseilt and 
allowancë, before he applied for bis patents, seems to me to make a com- 
plète défense under this statute; and the only addîtional fàct brought 
inio the case by the stipulation, that wbèn he ôbtâined the patétits, 
which must bave been after they were applied for, Dabïe demandiéa 
compensàtibn for the use of the patents, and the deîeridàntsrefused ib 
recogni'ie bis rights thereto, does not, iii ûiy opinion, àffect tbe défense 
raised bjr the plea, becâusè, ifpablé had no right tb compensation, a 
denàand çOûld not give bim sticb right- By the showing of the pléa, 
therewas no patent updn' thèse machines at the timè they were con- 
structed âûd put into use ii thé défendants' elevator, and such construc- 
tion an(3 née, according to the statemenfs Of thé plea, Was witb tbe con- 
sent and^ailowanceof tbe patentée. I do not see hoW a case could be 
made to bring thé défense more dearly within the: provisions of this 
statute thân is inade by this pleà, and tne additional fact stated inthè 
stipulation does not changé the effect of the plea. The plea is therefore 
held tobe a complète défense tû the suit. 



The Pibrrepoht. 
(District Comt, N. D. New Twlt. June 19, 1896.) 

TowÀÉfB — ^LiABiLiTT OF Tno ïoB Nbougencb. 

■ LibelantB sued lor damages for injuries to a schooner insured by tbem, n^hiie be- 
ing tQwed by a steamer in tl;ie St. Lawrence river. The évidence showed that the 
schooner was drawlng 13 feet. of water, and whea at a point which, according to 
ranges taken by the steamer's captain at the time of the accident, was within the 
regular chanijel of the river, struck a rock 11 feet below the surface of the water. 
Thô gôverhment chart showed 25 feet of water at this place, and the obstruction 
was not knowii to pilots. Some of Ubelants' witnesses knew of it, but tbeir knowl- 
edge was g^ined as fishermen, and not as pilots. Held, that libelants cou^d not re- 
coVer,,8mbeihe accident occurred in the regulàrcbannel;where no obstruction w& 
known toexist bytboseengaged in; tbe navigaition'Of the river. : 

In Admiralty. 

Thèse iibels were filed by tbe Union Insurance Company and the Ma- 
rine Insurance Company against the steamer Pierrepont, to recover dam- 
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âgés for injuries received by the sohooner EUsworth whîle beîng towed 
by the steamer. The libelantSj having policies of insurance upon the 
schooner, paid the amount of damages to her owners, and were subro- 
gated to their rights. 

Benjamin H. WttliamSy for libelants. 

Hàrèey D. QovXder, for claimant. 

CoxÉ, J, On June 16, J888, the schooner EUsworth, loaded wîth 
Btone and drawing about 13 feet of water, was taken in tow by the Pierre- 
p,Qnt at the quarry dock, Grindstorie.island, St. Lawrence river, bound 
for Chicago. While passing through what is known as the "Middle 
Chann,el" between Grindstone island and Seven Fine ialand, the schooner 
strnek a sharp pinnacle rock, and was injured. This rock was 450 feet 
frpin ^even Fine isianid, the point wbich occasionéà the injury being 
abçut il ifeét; from the surface of the water. If the accident occurred in 
the regWftr çhannel, where no obstruction was known to exist by those 
engaged in the navigation of the river, the libelants cannot recover; if 
it occurred outside the regulàr channel, the steamer was atfault. 

The wejght of testimony clearly esta.blishes that the rock in question 
wi?i#,unkhown to pilots whose busiriess it was to navigate the St. Law- 
rence ijver'. The government chari stows 25 feet of water at this point, 
andjtheré is h'ardly ia. dispu^te that prior to the accident the regular chan- 
nel w^ i^upposed to e?te^d much nea,rer than this to Seven Fine island. 
Withi^ 2Q0 feet of the island there is a shoal, and theré is reason to be- 
lieye that some of theli^elànts' witnesses mistook this shoal for the venue 
of.tbp a^ident. If the captain of the Pierrepont, who took ranges at 
the tirae the schooner struck, is correbt in locating her position at 450 
feet from Seven Fines, the proof is overwhelming that she was in the 
regular channel when the accident happened. But, ëven though some 
of the libelants' witnesses did bave knowledge of the rock which occa- 
sioned the injury, it was a knowledge gained rather as fishermen than as 
pilots. If known at ail, the knowledge was confined to two or three, 
and was not imparted by them to river pilots generally. It is well set- 
tled that a steamer is not- négligent when the tow strikes an unknown 
obstruction in a regular channel. ïVte Angelina Corning, 1 Ben. 109; 
The Mary N. Hogan, 30 Fed. 927, reversed on the facts, 85 Fed. Rep. 
654; The James A. Garfield, 21 Fed, Bep. 474; The Wiliie, 2 Fed. Rep. 95. 
Thé' Pierrepont Was neither insurer nor common carrier. She was bound 
to exercise ordjnary càre, skill, and prudence, and ; was liable only if 
she failed in thèse respects. The burden is upon the libelants to estab- 
lish négligence, and they hâve not doue so. The accident might bave 
happened to any one of the river men produced at the trial, and should 
à sjniilaïf Accident happen in the future, still further south of Seven 
Fines, it would occasion no more surprise. The libels are dismissed, 
with costs. 
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State op Noeth Caeolina v. Kiekpatrick et d. 
{CirciM Cmirt, W. D. NorOi CaroUna. April Term, 1890.) 

L Rbmovai. of CAtrsEa— Cbiminal Pbobboution. 

Under Rev. 8t. XJ. S. S 648, which provides that, when any civil suit or criminal 
prosecution "i8 0ominenced''ina8tatecourtfor an act doneby an officer under the 
revenue laws of ttae United States, the same may be removed lato the United States 
cireuit court, a prosecution is "oommenoed" when the warrant is issued and the 
arrest made by the state olBcers, and It is no objection to the removal that no indict- 
ment bas yet been found in the state court, and that there is no provision in the 
fédéral law toi indiotment for oftenses against the state law. 

2, Bame — FnRTHEK Prooeedikos in State Court. 

Under said section, which déclares that after removal "any furtherproceedin|:, 
trial, or jçdgment therein in the state court shall be void, " an indictment found m 
a state court after the removal of ttae cause to ttae United States circuit court was 
nuU; and where, npon hàbeas corpus cwm causa, it appears that the prisoners 
were in the discharge of their duty as revenue oQcers of t.he United States when 
the act wàs committed, and were without fault, they will be discharged. 

B. GONFEDERATBS IN CrIME — RETENUE OPPICEBS. 

The rule that confederates in an unlawful undertaking are each responsible for 
the evil cpnséi^uences that ensue does not apply where a homicide was committed 
by one of a partar of revenue offlcers while the party was engaged in the duty of 
searching for illicit distilleries. 
4. Revenue Optioers— Illicit Distilleries— Justifiable Homicide. 

Revenue officers searching for ilUclt distilleries came upon a f urnace from which 
the Btill fixtures had been recently removed. A man was seen observtng their 
T movements, who af terwards oftered to conduct them to a certain house, and walked 
infront'of themforthatpurpose. Soonhebegan tbru& towards the house, and the 
Offlcers ran after him, when ne seized agun, nred upoa and wounded one of them, 
and was shot by another. Helâ, that the officers were warranted in suspecting him 
of an intention to wam guilty parties, and, although they hàd no warrant for bis 
arrest, were justlfied in running after him to frustrate that design. 

Preliminary Examination on habeas corpus cwm catisa, 

Rev. Sti U. S. § 643, provides that, "when any civil suit or criminal 
prosecution is commenced in any court of a state against any oflBcer ap- 
pointed under or acting by authority of any revenue law of the United 
States, * * * on account of any act done under color of his oflSce, 
* * * the said suit or prosecution may, at any time before the trial 
or final hearing thereof, be removed for trial into the circuit court next 
to be holden in the district where the same is pending; * * * and 
any further proceedings, trial, or judgment therein in the state court 
shall be void." 

Ibaoc Strayhom and Bobert Winston, for the State. 

Jas. E. Boyd, W. S. Bail, W. P. Bynum, and Qhas. Price, U. S. Atty.. 
for défendants. 

DicK, J. The pétition for the removal of this case into this court, and 
for a writ of habeas corpus cum causa, was duly filed in the office of the 
clerk of this court on the 6th day of March, 1890, under the provisions 
of section 643 of the Revised Statutes of the United States. As the cir- 
cuit court was not then in session, the clerk, being of the opinion that 
the averments in the pétition were sufficient for the removal of this case 
under the provisions of said statute, entered the case on the record of 
this court. As it further appeared that the petitioners were in actual 
v.42F.no.ll — 44 
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custody under due process issued by state authority, the clerk issued a 
writ oi haUeas' corpus cvm coma to the marshal of this district, together 
with a duplicate, to be served on the clerk of the state court for the county 
in whioh th*- homicide occurrôd. By virtue of sudh writs the marshal 
took the bodies of the petitioners into his custody, and on the llth day 
of Marçh, 1890,: produced th^m before this couffei 'then in session in this 
city . ; As wiéclerk of the etàte court had not made a return of a copy of 
the proçelsè ttnder which the défendants were atréSted, and the soliciter 
for we stàtèwas not présent, the court ordered ihat the case be contin- 
Tied until'thîe 14th, and that dûé notice be giveû the state solicitor. On 
the 14th of March the solicitor ,was not présent., At his request, com- 
municated'bythe çounsel for the défense, andfwith the consent of the 
petitipnieli^,, th^ case jwas coatintied to the 7th day of April, the drSt day 
of this regular term of court* Tfae case now being beforé the court for 
hea'rittgi'doiisiçl.eTa^tibn, and à.<?t|<?D) the connsèl for thé prosecution thade 
a motion to dismiss the procéedings for removal, upon the ground that 
tbîs cot?rt ;^?li3 no jurisdiçlipn; for, a^ when thé pétition waa 

filed and ma writ oî hahem çôrpua was issued, no bill of indictment had 
been found against the petitioners by a grand jury in à State case, and 
tbereis.nQ provision of lawîbr; thè finding of a bill in. a United Statë's 
çotirt for a» offense against a. làwof the state. 

, ti4m*ôif,the opwj,0»t]bat,un^ér the procéedings for the removaï oit this 
mjsô ffOm the state' tribunal, «t^iis court has acquired Ml jurisdiction to 
iiéftrs jt^y, and dçterhiiné 8Îi.<iuestj6ns of law, a.nd allmatters of fact in- 
volved. The prosèoiïtiôn was ebmihenced when the warrant df the jus- 
tice of the peace was issued, and the petitioners were arrested. This 
opinion is founded upôn a fair and reasonâbié construction of th« lan- 
'guagéj purpose, and spirit of thë statute under 'which thèse procéedings 
weBeinistituted. Itis also siipj^Orted by carefully considered opinions 
delivéred in United States cotiïts. Ètate v. Port, 8 Féd. Rep. 117; Stofe 
V, SotoJn, 11 Ffed. Repi 217; fmnmeev. Davis, 100 U. S. 257. 

I regard a furthet discussion of thèse questions of law as unnecessary. 
The motioni to dismiSs is disallowed. ' 

' The material avehùeùts madé in the pëtition bring this case clearly 
withinithe provisions of section 643 of the Rèviséd Statutes of the tJnited 
States, and the proceer'ings bave been legally and regularly instîtuted. 
After hearing the evidéûce on both sides, atid the arguments of counsel, 
I atn of tlie opinion that there is not even slight évidence tending to 
show that L. M. Gates, A. T. Dodson, and W. T. Dickson had any par- 
ticipation in the unpremeditated homicide. The rule of law that con- 
federates.iïjan unlawful undeftaking or transaction are each personaUy 
responsible for the evil conséquences that ensue does not apply to this 
case. Thèse parties; were engagea in the performance of a légal duty, 
uîider;the direction ôf superior officers of the law, and in no way exceeded 
the seope pf theirjegal duty aûd authority. As there are no groundsfor 
rholdingï If* M. Gates,! A. I. Dodson, and W. I. Dickson for fiirther pros- 
ecutioOiit îs ordered that they be discharged. As there is some con- 
flict in; thfl évidence as to the conduct of the revenue officers S. Kirk- 
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patricTc and A. C. Pattersoii iû the unfoïtunate transaction, I will hold 
them under their bonds until I oan give the testimony my most careful 
considération. I will also reserve for further considération the question 
of law presented by the certified.copy of the record of the superior court 
of Orange, showing that a bill of indictment has been found in said su- 
perior court against the petitioners for the alleged murder of Henry Mo- 
Mannen. It appears that said indictment was found in said state court 
after the removal of the case to this court. I will, during the next eight 
days of this term, hear further argument as to the force and efiêct of the 
proceedings in the state court, if counsel désire to présent their views 
more fuliy. 



(April 18, 1890.) 

Pige, J. Since hearîng the évidence in this case, and the motions 
and arguments of counsel on the first day of this term, I hâve care- 
fully considered the questions of law and the matters of fact then reserved. 
I am of the opinion that the bill of indictment found by the grand jury 
in the state cpnrt, after the removal, and during the pendency of this 
case in this court, is nuU and void, and cannot be the foundation for a 
prosecution of the all^ed offense in this or any other court. The statuts 
under which the proceedings for the removal of this case into this court 
were instituted expressly déclares that after the removal "any further 
proceeding, trial, or judgment therein in the state court shall be void." 
The language of the statute is direct and positive, and there can be no 
correct judicial interprétation and action other than giving force and ef- 
fect to this dear expression of the législative will of congress. The 
statute is constitutional, and is a suprême law of the land. When this 
court bas acquired jurisdiction under this statute of thè parties and sub- 
ject-matter of this case, no other court can institute proceedings for 
the prosecution of the parties for such alleged oflense. The jurisdiction 
of this oourt, when thus acquired, is for ail purposes exclusive. 

From my recollection of the testimony set forth in the written state- 
ment which will be filed with this opinion, I bave formed the following 
conclusions as to the material facts in this case: I find that S. Kirkpat- 
rick and A. C. Patterson were duly-authorized revenue officers of the 
United States, and were in the péri ormance of officiai duty, in search- 
ing for illipit distilleries,, which they had been informed were in opéra- 
tion in that neighborhood; that while so engaged, about sunrise of the 
morning of the 25th of February, they discovered in the woods, and 
near a branch, the remains of a furnace of a deserted illicit distillery, 
and found McMannen, standing not iar ofif, observing their movemfents; 
that no arrest was made and no menacing language was use<l, and Mc- 
Mannen voluntarily agreed toshow them the house of Mr. Hunt, and 
went in front of the officers for that professed purpose; that the officers 
did notknow that the bouse they saw, not far from the discovered fur- 
nace, was the house of McMannen; that the officers had reasonable 
grounds for s^specting that McMaQnen, when he reached the path lead^ 
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ing to the Bouse, întended to delay or mislead them in tîieîr search, and 
that when he started to run towards the house his purpose was to com- 
municate information to the illicit distillers in the neighborhood, as the 
house to which he was going was not far from the place where the de- 
serted distillery furnace had been discovered; that when the officers fol- 
lowed, rapidly they had no purpose of doing any violence to McMannen, 
but merely wished to frustrate his design of communicating information; 
that the officers did not draw their pistols from their beltsuntil they saw 
McMannen seize the gun on the bed, or on the table, in the house; that 
McManneil fired the firstshot into the face of Kirkpatrick, who féll from 
his horse, and discharged his pistol while falling, and the bail struck 
the rock near thedoor-sill; that Patterson then dismounted, wentbehind 
the house, entered the back door, and fired the fatal shot as McMannen 
was presenting his gun and WaS about to fire upon Mr. Dickson, who 
was in thè road in front of the door. I am nôt able- to form a defiiiite 
opinion afe to thé place where thé bail eiitered the body of McMannen. 
From the testimony of Patterson and from the range of the bail, Mc- 
Mannen must bave been standing with his side towards Patterson. If 
the left side was towards Patterson, the bail could bave entered the left 
brèast. If the right side was presented, the bail mùst bave entered un- 
der the shoulder blade. I am not able to form asatisfâctory opinion as 
to the bail found in the log in the back side of the blouse. I feelsure 
that the bail fired by Kirkpatrick struck the rock near the door-sill. I 
bave forttied thèse conclusions as to facts from the tesfimony of Patterson, 
Cates, and Dickson, who were présent, and had better opportunity of 
seeing and hearing evetything that occutred thaû Martha McMannen, 
who was 76 yards distant. Her testimony confirmed the staiement of 
the other witnesses as to McMannen presenting the'gùn at Dickson, for 
she said that when her brother staggered out of the'door he was holding 
the gun aeross his breast. A. I. Dodson waa not examined, but the 
counsel for the défense stated in open court that his testimony would 
fully sustaiii the officers who had testified. He was présent in court, 
and the stâte counsel had opportunity of examining him. Kirkpatrick 
was in Baltimore, under thé care of a physician. He was wounded too 
severelyto bebefore tïie court on former occasions. 

Cates, Dickson, and Dodson in no way counseled or participated in 
the homicide. They were not summoned by Kirkpatrick or Patterson, 
but were présent in the performance of duties directed by their immédi- 
ate superior officer. They are meh of good character, and hâve no 
motive to induce false testimony. The testimony of William and John 
Overaker, who were 850 yards distant, is merely the expression of an 
opinion aà to the succession of the shots, from the natnre of the sound. 
Such testimony is not sufficient to overcome the direct and positive tes- 
timony of the witnesses who were présent, and could both see and hear. 
The shots of McMannen and Patterson were both fired in the house, and 
the 'reports were thuB, in some degree, obstructed. The pistol of Kirk- 
patrick was of large calibre, and was fired in the open aiit, and may hâve 
seemed toj be the lôudest report to persons at a distance. Such supposi- 
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tion reconciles the testimony of the Overakers with that of the officers. 
Kirkpatrick and PattersoQ, as revenue officers, were in the performance 
of officiai duty. They had received reliablé information that there were 
two illict distilleries in that neighborhood in full opération. The nature 
of their duties in searching for illicit distilleries required vigilance, secre- 
cy, and promptitude of action. They had, very early in the moming, 
reached the neighborhood, and had discovered a furnace from which thé 
stiil and fixtures had been removed. They had found McMannenat that 
early hour near the furnace, observing their movements. From bis con- 
versation and action they had reason to suspect bis connection or sym- 
pathy with illicit distillers. When he ran towards the house, which 
was near to the discovered furnace, without any explanation of such con- 
duct, th6y hàd reason to suspect an evil motive, and had a righttb keep 
him in view for the purpose of frustrating the suspected design,, provided 
that' they did not arrest him, or threaten him with personal violence. 
They had rib right to arrest him without a warrant, but they had a right 
to watch him, and thus keep him from comnmnicating information to 
violators of the law that would enable them to carry off and conceal théir 
fitill and fixtures, and escape the légal penalties inourred by criminal 
misconduct. 

Suppose that thèse officers had been duly authorized by law, and were 
seeking to surprise a band of counterfeiters, and to seize the irapleoients 
and materials of such unlawful business, could there be any doubt as to 
the right and, duty of such officers to follow and watch a person whom 
they had reasonable grounds to suspect was endeavoring to communicate 
information that would frustrate their lawful purpose and efforts? This 
principle of common sensé and common justice certainly ought and does 
apply to illicit distillers, who carry on their nefarious business in secret 
places, by night and on the Sabbath, and who usually bave sentinels and 
signais to give warning of the approach of revenue officers. In some 
localities this just principle is not as fully recognized in cases of illicit 
distillation as it is in the case of other crimes. 

I deeply regret the occurrence of the unfortunate transaction that bas 
given rise to thèse proceedings, for it has resulted in a homicide, and it 
bas deprived a faithful revenue officer of the govemment of his sight, of 
bis capabilities of supporting his family, and left him only a lifé of suf- 
fering. Similar cases bave often occurred in the course of thé enforce- 
ment of the internai revenue laws relating to the illicit manufacture, re- 
moval, and sale of spirituous liquors. The violators of such Jaws bave 
fiometimes been killed, and they bave often been the slayers of revenue 
officers engaged in the performance of officiai duty. Congress has made 
provision by statute for securing a fair and impartial trial of revenue of- 
ficers in the courts of the United States, for acts done in the performance 
of officiai duty. Such provisions are just, reasonable, and constitutional. 
It is a high and imperative duty of the government to make provisions 
by law to sécuré a fair and impartial trial for officers who are charged 
with crime for obeying its mandates and enforcing its laws. The enact- 
ment of such laws by the government is the exercise of a necessary , in- 
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herent; and constitutional power of national sovereîgnty. Fifteen years 
ago cases like this caused much political, législative, and forensic dis- 
cussion, and some confliot of jurisdiction betWeen state and fédéral courts . 
Most of the disturbing and perplexing questions oflaw involved in such 
cases hâve nôw been autlioritatively settled by carefuUy considered dé- 
cisions in state and national courtSi Tennessee v. Dam, supra; South 
Cardina v. Davis, 107 U. S. 597, 2 Sup. Ct. Rep. 636; State v. HosJdm, 
77 N. C. 530; In re Neagk, 39 Fed. Rep. 838, In the Neagle Case the 
authorities are ably and fully reviewed, and among others the following 
principle is announced: 

"It is the exclusive province of the United States courts to ultimately and 
conclusiveJy détermine any question of right, civil or criminal, arising under 
the law8| of the United States. It is tlierefore the prérogative of the national 
courts to construe the national statutes. and détermine upon Aa6ea« corpus 
whéther à homicide, for which the petitioher is cbarged with murder by.the 
state authorities, was the resuit of an ' act done in pursuance of a law of the 
United States,' and, when that question bas been determined in the affirm- 
ative, fbe prisoner will be discharged, and tbe state has nothing more to do 
in the matter." 

This case has jnst been affirmed by the United States suprême court. 
10 Sup. a. Rep. 658. 

Being well satisfied froàl a decided prépondérance of the évidence in 
this case tbat the petitionérs were acting in tbe line of ofScial duty when 
the homicide occurred, and that they are notguiltyof mUrder, as cbarged 
in tbe state process undep wbich they were ariested, it is ordered that 
they be discharged. '\ 



Cham6bbs v. McDottqal ti ai. 

(CireuU Ccmrt, 2>. Kmuas. May S3, 1890.) 

1. Rbmovai. OP Catobs— DiVBRSB CitizbnbhJp^Praouob. 

A pétition for tbe removal of a cause from the tstate to tfie fédéral court, on tbe 
ground of diverse citizecsbip, stated tbat plaintlfl was a résident of dansas, and 
tbat defendfints were, ^nd etnl are, non-residents, and oitizens of states other tban 
Eansas, "as viriU more fuUy, appear by the afSdavit of the plaintifT C. for an order 
of publication filed herein^ >' Bncb amdavit recited thàt défendants (giving their 
names) were non-residentSi^and tbe compiaint in tbe cause reférred to certain of 
défendants as résidents qf Vermon,t and Missouri. Held, that tbe diverse citizen- 
sbip of the parties sufflciéntly appeared from the wbole record, and a motion to ro- 
mand because the pétition for removal f ailed to show the citizenship of défendants 
éhould be denied. 

S. SaMB— JCKlSDiOTIONAI, AMOtWT. 

Wbere tbe pétition i for removal, inituch case, allèges that the action is on a 
fraudulently ezecu^ed m^trtease, and to cancel bond» fr^u^uleatly issued and se- 
oured by it, te tbe amotnit of $iS,O0O, and states that the ainount in controversy ex- 
Cfeeds'l^,^, exclusive Of Interest and Costs, dnd the étfntroversy is sufficiently 
Btated in tbe complainte. a i;notion to.remand. to the stat§ oourt on the ground tbat 
%é pétition for removtu and the record do not éhowthat the amount in controversy 
.exceeds 98.000 will be deiiied.i 

8. Savb— JOBiBDicTioN!— Suit» pT.RaoErvBBSi. 

Tbe rule that tbe court àppointlng a reoeiver will reserve t^he rigbt and power to 
control bim, and th^ ptopàéty UndeT Uia Chargé, oannot prevént a receivér ap- 
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pointed by à Btate court from bWnging ip the feder»! courts suits affecting the re- 
oeivership property. 

4. BAME— IBBBOULAEÏTIBS IN RbMOVAI. BoNB. 

Where a cause is once rëmOTéd froin a state to a fédéral court, and there are no 
jurisdictional objections ,to its reqiaining there, the tacts tbat a défendant bank bas 
gigned the removal bond as surety, and the other surety had no autbority to sign, 
are not, where the bond is other wise ample, sufficient grounds for remanding the 
cause. 

In Equity. On motion to remand. 
E. A. McMath, ioT -pMntiS. 
Mijak BoUnson, for defenàflaits. 

FosTBK, J. The défendants removed thîs cause to thîs court from the 
state court on the ground of diverse citizenship. The plaintifF now files 
hia n[iotion;to remand the cause to the state court for several reasops: 

First, that the pétition for removal dqes not state the résidence and 
citizenship of the several défendants. The averment as to citizenship in 
tbe pétition for removal is as. follovys: 

"That tbis actipn involvea acontroversy between citizensof différent states; 
that the plaintiff, B. L. Chambers. said receiver, was àt the time ot the com- 
mehcemeht of tbis action, and at ail tlmes since bas been, and now is, a rés- 
ident and citizen of the state of Kansas, and tbat saiâ défendants, and each 
of tbem, were at tbe date of the commencement of tbis suit, ever aince bave 
been, and still are, non-rresidents of tbe state of Kan8as,and citizens of statçs 
otber tban £ansas, as will more fully appear by tbe affidavit ofthe plaintiff, 
Cbambers, for an order of publication filed herein on tbe 8tb day of October, 
1889.'.'' 

The averment as to dtizenship in the affidavit for publication is as 
follows: 

"And déponent further sa^s that the défendants H^rry C. McDougal, E. 
A. Hall, James S. Warden, Harry 0. McDougal as trastee, George F. Walker, 
H. p. Stone, Annie Lee, and each of them, are non-residents of tbe state of 
KansaS, and that said défendants the Windsor National Bank of Wihdâor, 
Vt., tbe iiJavings Bank of Bradford, Vt., tbe National Exchange Bank of 
Kansas City, Mo., and each of tbem, areforeign corporations, not locatéd' or 
doing'business within tbis state, and tbat plaintiff, witb due diligence, is un- 
able to make service of summons in tbis action on eitber or any of the de- 
fendants within the state of Kansas^" 

In tbe plaintiffs oomplaint the défendant corporations are referred to 
as follows: 

, "Tbe Windsor National Bank of Windsor, Vt,, a baiïkii'g association duly 
organized uhder the national bankiiig laws of tbe United States, and the 
Bradford Savings Bank, of Bradford, Vt., a corporation duly organized under 
the laws of the state of Vermont, and tbe National Exchange Bank, of Kan- 
sas City, Mb., an association duly organized under tbe national banking laws 
of tbe Upited States." 

If it appears.from tbe rwhole record that the citizenship of the parties 
is sucb as to give tbis court jurisdiction, tbe case will not be remanded. 
Bondurant v^ Waism, 103 U. S. 285; Water Co. v. Keyes, 96 U. S. 199. 
Tbe affidavit for publication, as well as the plaintiflfa compkint, are a 
neceesary part of tbe record; and from thé pétition for removal,. and the 
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redord, it sufficiently appears that ail the défendants are citizens of other 
States than Kansas. 

It is further objected that ît does not appear from the pétition for re- . 
Oioval or the record that the amount in controversy exceeds $2,000. 
The allégation in the pétition for removal, on this point, is as follows: 

"That this action was founded upon an alleged fraudulent exécution of a 
certain mortgage or deed of trust executed by the sald First National Bank 
Building Association of Colby, Kan., and for the cancellâtion of forty-five 
thousand dollars of bonds issued by said building association, the payment of 
which is seoured by said deed of trust, and alleging in said pétition, among 
other things, that thèse défendants are the holders of said bonds; that plain- 
tifl, in his said pétition, prays the cancellâtion of sald bonds; and that the 
àinoàht in controversy exceeds twenty-flve hundred dollars, exclusive of in- 
terest andcosts." 

By référence to the plaintifPs com plaint, it will be seen that the con- 
troversy 'iôfairly but briefiy stated, and', without going into technicali- 
ties, appfeài's to be Sufficient. 

Défendants further allège that, inasmuch as this ■ is à suit by a re- 
ceiyer, it could not hâve been originàlly brought in this court. That ia 
a jnis^pprehension bf tlxe law. It dôes not matter whether the plaintiflf 
is a feceiver, an administrator, trustée, or holdiqg aijy other fiduciary 
capaoity. The fédéral courts are not closedagainst him on thataccount. 
It is true that the court appointing a teceiver will reserve the right and 
po'^eï; to côntrol such reCeiver, and thé property uhder his charge. Sa 
doeè ihe probate court control its adrîiînistrator, and the eatate under his. 
control. And in this case the controversy between plaintiff and défend- 
ants 6ah be tried in this court without in any manner encroaching on 
this raie. 

The fourth and làét objection to the right of rômoval is the most se- 
rions; and this case discloses a mode ofpractice which, under the corn- 
ity of courts, should becondemned. The d,efendants filed their pétition 
and bond for removal in the state court. They did not appear and pré- 
sent it to tlae court, and ask to have^ an order removing the case, but al- 
lowed the adverse counsel to call it up; and the following order was en- 
tered in the statè court: 

"Each and ail the above-named défendants having àppeared in this action 
by Elijah Robinson, Esquire, their attorney, and fi)ed their pétition for the 
removal of this case to the circuit court of the United States for the district 
of Kansas, and the said plaintiff appearing by E. A. McMath, his attorney^ 
in-opppàitiqn to such application, the court, upon due considération, doth deny 
and refuse' sàid pétition, and this causé is continuëd until the next terni of 
this court." 

It is true the state court cannot deprive a party entitled to remov& 
the case of his right of removal. On the other hand, the state court 
cannot be deprived of ita jùriisdictîon until a proper pétition and bond 
for removal hâve been piesented. In this case, it does not appear on 
what groùnds the state cOurt refused to order the case removed. The 
pétition seema to be in proper form, but the form of the aureties to tha 
bond may be questioned. The bond reads aa follows: 



COOPEK p.' RICHMOND & D. E. CO. 697 

"Know ail men by thèse présents, that the underaigned, Henry C. McDou 
gai and George F. Walker, as principals, and the National Exchange Bank of 
Kansas City, Missouri, and thô First National Bank bf Frankfort, Kansas, 
as sureties, are held and flrmly bound unto E. L. Chambers as receiver, the 
above-named plaintilî, in the sum of onethousand dollars," etc. 

It will be seen that the National Exchange Bank pf Kansas City, Mo., 
and the First National Bank of Frankfort, Kan., are named as sureties. 
The first-named bank is a party to the suit, and one of the removing 
parties, and, of course, could sign the bond, but whether as surety in- 
stead of principal is not so clear, while the First National Bank of Frank- 
fort had no authority to sign the bond eitheras principal or surety. The 
action of its cashier was uUra vires. The National Exchange Bank has a 
paid-up capital of $200,000; and waiving the question whether it is lia- 
ble as principal or surety, the sufficiency of the bond cannot be dis- 
puted. This case is one which the défendants are entitled to remove to 
this court, and the order of the state court refusing the removal was not, 
apparently, based on any objection to the bond or the surety; and the 
case need not be remanded to the slate court on account of the infornial- 
ity of the surety to the bond. Beede v. Ghemey, 5 Fed. Kep. 388; Ste- 
vms V. Richardson, 9 Fed. Rep. 191 ; Removal Cases, 100 U. S. 457. This 
question is fuUy discussed in the caseof Dennisv. Alachua Co., 3 Woods, 
683; and Judge Settle, in that case, uses the foUowing language: 

"There are inany cases to bé found in the récent numbers of the law publi- 
cations to the effect that whôn a case is once removed from a state to a féd- 
éral court, and there are no jurisdictionàl objections lo its remaining there, it 
will not be remanded ordismissed for defects connected witli the giving of 
the security or bond, or other irregularities which can bë remediéd, or which 
hâve not worked any préjudice." 

For the various reasons bêfore stated, I reach the conclusion that this 
case is properly in this court, and the motion to remand muât be de- 
nied. 



COOPER V. RiCHMOND & D. R. Co. 

(CîreuU Court, N. D. Georgla. . Juue 21, 1890.) 

1. Rehotal of Causes— Local Pebjitdioe— PEOCBDtJBB. 

Since Aot Gong. March 3, 1887, which provides for the removal of causes on the 
ground of local préjudice does not prescribe any mode of procédure, a pétition for 
removal, accompanied by an affldavit by a person authorized to make it, stating of 
his own knowledge the existence of préjudice and local influence, is sufâcient to 
justify an order of removal. Following Whelan v. Bailroad Co., 35 Fed. Rep. 849. 

3. Same— Thavebsing Affidavit. 

Where such an afSdavit Is presented, the court will not permit the adverse party 
to traverse It, and will not hear évidence on the subiect. FoUowiag WheUvn. v. 
BaiVroaa Co., 85 Fed. Rep. 819. 

Motion to Remand. 

Hall ds Hammond, for plaintiflF. 
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Jdàhspn & Jachon and Pope Bàrrow, for défendant. 
Béfdiîe Pahdejb and Newman, JJ. 

NÊWMAN, J. Thig isjiçi case reraoved to this court from the state 
court, UQ^er the Act of March 3, 1887, by the défendant corporation, on 
the grdtirld of "préjudice ànd local influence." The iquestions for déter- 
mination arise ovèr the sùiSiciency of the affidavit made on behalf of the 
défendant, and on which the order fbr removal was made. In connec- 
tion witti the pétition, setting forth the facts as to the amount involved, 
the ciiizëiiship of the parties, and the résidence of the plaintiff and de- 
fendaiït, the subject-matter of the suit, and the prayer for removal, which 
18 swbrn to by counsel, défendant presénted an affidavit made by S. G. 
Hamtnond, aôting supèrintendent of the road in GeoTgia, who states 
therein that-— 

"Proin yèrymanyyears' expérience in railroad matters, and.eSpecially with 
lltigattbti against the défendant, Biclimond & Dauville Baiiroad, in this par- 
ticular; in the courts' of Atlanta, in said Fulton county, state of Georgia, I 
know tliat,^i:oin préjudice and locHlinânence, défendant will not foe able to 
obtait] :}U$ti«e in the superior court of Fulton county, of ttie state of Oeorgia, 
npr in any other court to vrhicli tbe petitiouer œay, under the laws of said 
state. bave the rigbt, on açiçount of sucb préjudice or local influence, to re- 
movesaià cause." 

The motion of the plaintiff is in thèse words: 

"And UQW cornes tbe plaintiff in tbe above-stated case, and makes applica- 
tion to the court to examine into tbe tr,uth of the affidavit and grounds for re- 
moval of said casç to this court, and to remand said case to tbe superior court 
of Fulton county, ontbjQ groiind that it is not true thaf tbe said défendant is 
unable to obtain justice in said state court from prejudicSsor local influence." 

Two qy^tions hâve l»een argued and submitted. Mrst, Trhether or 
not the <î<?urt wâs just.ified in signing the order for removal on the affi- 
davit oïdèïeridànt'sactihg supèrintendent, abovequoted; second, whether 
or not the court will now hear évidence as to the existence of préjudice 
and local influence, or, in other words, ascertain by évidence aiiunde as 
to the existence or non-existence of the grounds for removal. There is 
decided conflict in the décisions and opinions of the varions circuit courts 
upon both of thèse questions. The foUowing décisions are upon this 
subject: Fish v. Hemrie, 32 Fed. Rep. 417, 35 Fed. Rep. 230; Short v. 
Raàway Co., 33 Fed. Rep. 114; Hilk v. RàUroad Go., Id. 81; Whelan v. 
Railroad Co., 36 Fed. Rep. 849; County Court v. Baiiroad Co., Id. 161; 
Malpne v. SaUroad Co., Id. 625; SouHiworth v. Reid, 36 Fed. Rep. 451; 
Hushins v. RaiLway Co., 37 Fed. Rep. 504; Goldworthy v. Raûway Co.,. 
38 Fed. Rèp. 769; Dmiiison v. Brown, Id. 535; Amy v. Manning, Id. 
636; Lumher Go. v. HoUzclaw, 39 Fed. Rep. 885; Minnick v. Insurance 
Co., 40 Fed. Rep. 369. 

, After à carefol éxaminàtion of a)! thé cases, we are disposed to adopt 
the conclusion, and thé reasoning by which he arrives at that conclusion, 
of Judge Jackson, in the case of Whelan v. Railroad Go. , mpra, and to 
hold that wliere the pétition for removal is accompanied by an affidavit 
on behalf of the défendant, by a person àuthorized to make it, stating 
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of his own knowledge, as in tl^is case, the existence of préjudice and 
local influence, it is sufiScient to justify the order for removal. In other 
words, when it is ^'made to appear" to this court, by affidavit made on 
the afBant's own knowledge, that the préjudice and local influence ex- 
ist, that it is a compliance with the statute. There is nothing what- 
ever in the act of 1887 to show how it shall be "made to appear" to this 
court that the préjudice and local influence exist; and unless subdivis- 
ion 3, § 639, of the Revised Statutes, (Act 1867,) remain of force, there 
is no law prescribing a method of procédure. Thelanguage of the court 
in the Whdan Case, supra, is as follows: 

"It is further contended that no proper proceedings hâve been had or taken 
by the défendant, even conceding its light of removal, to effect such removal. 
^ By the third section of the act of 1887, the steps required to be taken in re- 
moval cases generally are indicated ; but that section excepta from its opéra- 
tion cases sought to be removed on the ground of local préjudice, in respect 
to which clause 4 of amended section 2 prescribes no mode or method of effeet- 
ing that class of removals. ^ What procédure may, then, be adopted by the 
party seeking or entitled to reniove under this clause ? In conferiing the 
right, congress certainly intended that aorae process for its exercise should be 
within the reach of the party so entitled. We think the method or procédure 
for efifectuating the right so conferred by said clause may be found in the two 
paragraphs of section 639, Eev. St., which succeed the third subdivision of 
said section. Thèse two paragraphs, prescribing the method of accomplishing 
removals, are not in conflict with the act of 1887, and may therefore be con- 
sidered as stili in force, and as furnishing the proper and appropriate remedy 
to be employed by the party seeking a retnoval, and in making it 'appear to 
said circuit court that, from préjudice or local influence' lie will not be able 
to obtain justice in tlie state courts. It is not indicated in the act of 1887 how 
or in what manner the fact that the removlng party cannot obtain justice in 
the local courts, on account bf such préjudice or local influence, shall be made 
•to appear ' to the circuit court. Judge Dbadt, in FUk v. Henarie, 32 Fed. 
Bep, 417-421, (Nov. 29. 1887,) held that the last clause of section 639, Rev. 
St., which immediately follows subdivision 3 of said section, might reasona- 
bly be looked to as furnishing the machinery for making it ' appear ' to the 
circuit court that the pétition ing party could not obtain justice in the state 
court becaùse of préjudice or local influence. If this suggestion of that learned 
judge, in which I concur, is not deemed correct, then, in the absence of ail 
provision as to the method or mode of presenting the application for removal, 
this court would be left free to adopt proper and suitable rules prescribing 
and regulating the practice in such cases; and such rules would naturally be 
made to conform to the practice and procédure heretofore in force in like cases. 
In either view of the subject, we think the mode adopted by the défendant in 
this case is not open to any serions objection. A formai pétition, properly 
Bworn to, was duly presented to this court, setting forth ail the conditions 
required by the act to entitle said défendant to remove the suit. This pétition 
was accompanied and supported by the afBdavit of the proper ofiicer of the 
défendant coœpany, stating, not what the afiSant had reason to and did be- 
lieve in respect to the existence of local préjudice, but in direct terms, and in 
the very language of the act, 'that, from préjudice and local influence, said 
said railroad company will not be able to obtain justice in said courts of com- 
mon pleas, or in any other state court to which it bas, under thé laws of the 
state of Ohio, a right, on account of such préjudice or local influence, to remove 
said cause,' etc. This made & prima facie showiug as to what was required 
• to be made to appear to the circuit court.' " 



700 FEDERAL EEPOETEB, Vol. 42. 

In the case of HiUa Y. Railroad Co,, supra, (decîded in this court by tho 
district judge presiding therein,) and in the case of Fisk v. Henarie, supra, 
(decided by Judge Deady in the circuit court of Oregon,) it was held 
that the old act, so far as the method of procédure for removal was 
concerned, remained of force, and that, ■when an afiBdavit was made in 
accordance with the act of 1867, it was sufEcient to justify removal. It 
eéemS'the better practice now, however, even if it be that it is not re- 
quired by the law, that the existence of the préjudice and local influence 
should be stated of the affiant's own knowledge. That has been done 
in this case, and we think the affidavit was sufScient to justify the order 
for removal. 

Now. the affidavit narned being sufficient to authorize the order for 
remoyaJ, ^Ul the court pea-mit thp other party to traversé the grounds 
of the affidavit, and hear évidence as to the existence of préjudice and 
local influence? We adopt the conclusion of the court in the Whelan 
Case upon this subject, also. The argument of Judge Jackson upon this 
subject in the case named (pages 861-866) leaves nothing to be added 
by us. It seems to us conclusive upon this question. We hâve had 
occasion in this case, and in some other similar cases arising hère, to ex- 
amine à copyof the bill presented informally, and discussed in a former 
case which passed the hoUse, and, after amendments in the senate, was 
concurrèd in by the house, and resulted in the Act of March 3, 1887. 
This shbws the bill as it passed the house, and the varions particulars in 
which it vas amended, by striking out and inserting language, in the 
senate. From this it appears that, as the bill went from the house to 
the senate, it read, so far as pertinent to the questions hère, as foUows: 
"When it shall be madé to appear to the satisfaction of the court that, 
from préjudice, or local influence," etc. In the senate, the words, "the 
satisfaction of the," were Stricken out, and the words "said circuit," be- 
fore "cpuTly" inserted, sp that it read as it went back from the senate to 
the house and was passed, as the act now reads, "When it shall be made 
to appear to the said circuit court," etc. It will be seen from the history 
of this pa^t of the act that, by the house bill, it was côntemplated that 
it should be made to appear "to the satisfaction of the court," (probably 
the state court,) that the préjudice or local influence existed, and that 
the senate changed it so that it should clearly provide for the applica- 
tion to be made to the circuit court, and refused to agrée to the language 
which was stricken out, above quoted. This undoubtedly indicates an 
intention not to allow a provision looking to investigation and inquiry 
as to the existence of préjudice or local influence to become a part of the 
act. If this part of the history of the act of 1887 be a proper matter for 
considération, it greatly strengthens the argument in favor of construing 
the clause in quœtion as indicated above. The suprême court of the 
United States in Blake v. Bank, 23 Wall. 307, adopted this method of 
interpretihg ah act of 1870 taxing incomes froni dividends, etc. The 
rule there announced is that — 

"A baiJly-expreased and fipparentiy contradictory enaptmeijt (such as the 
one above mentioned) interpreted by a référence to the jouraals of congress. 
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where it appeared tliat the pecnliar phraseology was the resuit of an amend- 
ment introduced without due référence to language in the original bill." 

If the history of this act, in the respects named, be the proper subject 
for considération, it seems to us conclusive upon the questions now pre- 
sented, and clearly négatives the idea that any investigation or inquiry 
Buch as we are requested to make hère as to the existence of grounds of 
removal was contemplated by congress. Irrespective of this, however, 
it appears that, when congress came to deal with the cases which had 
been renaoved to this court by plaintiff before the passage of the act, it 
provided that- — 

"The circuit court shall, on application of either party, examine into the 
truth of said affldavit, and the grounds thereof ; and, unless it shall appear to 
the satisfaction of said court tliat said party will not be able to obtain justice 
in such State court, it shall cause the same to be remanded thereto. " 24 St. 
U.S. 553. 

It appears from this that when an examination into the truth of the 
affidavit, and the ground thereof, was contemplated, it was so stated in 
express terms; and the statement of it there, we think, gives emphasia 
to its omission in the preceding part of section 2, in making provision 
for removal by the défendant. So that, giving no weight whatever to 
the history of the act, and construing it by what appears upon its face, 
the clear statement of the duty of the court in one case, and its entire 
omission iiï the other, is very significant, and leadg to the conclusion, 
that in the latter case, no such duty was iatended to be imposed. JVIotion 
denied. 

Pabdee, J., coQcars. 



WiTTEES V. SoWLES et (A. 
(Ctreuit Court, D. Ferment. June 28, 1890.) 

QtriETINO TiTLB— EbMEDT AT LAW. 

A purchaser of land at exécution sale cannot bring suit to quiet tltle against an- 
other purchaser of the same land under a subséquent exécution, in order to déter- 
mine which lias the better tiUe, sinee the respeutïTe rlghts of the parties may be 
determined at law. 

In Equity. On demurrer to biU. 
C. W. Witters, pro se. 
Edvoard A. Sowles, for défendant. 
Before Lacombe and Wheeler, JJ. 

Pek Coeiam. The complainant heretofore brought an action on the 
law side of this court against the défendant Margaret B. Sowles, and 
therein attached certain real estate upon mesne process, November 2, 
4, and 5, 1887. Verdict and judgment folio wed, May.7, 1889, and ex- 
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éctitîon waâ issued July 12, 1889. ■' This exécution was irregulàr, being 
made tetùrnable in 60 days, instéa-à of "to the ilext' statéd term of the 
cou*t;"^ Abandonirig hie first exécution, plaintif? ifefeuedaootlîer on July 
29; 1889, retumableto the Octobfer term, 1889. On that day and the 
next, (July 29th aiid- 30th,) the exécution was levied on the lands in 
question, situated în the towns of St. Albans and Swanton. On July 
26th the défendant E. A. Sowles, acting as attorney for the défendant 
Susan B. 'Sowles, his daughter, brought suit in the state court against the 
défendant Margaret B. Sowles, his wife, and the mother of said Susan 
B. Sowles, and in such action attached upon mesne process the interest 
of Margaret B. Sowles in the landa in question. Judgment therein haa 
since beenentered, exécution issued, and levy made, and sale under 
such exécution threâtehèd . The çomplainant riow bripgs a bill in equity 
(1) for a decree that his proceedings are valid, and his title paràmount 
to that pf aijy of the défendants; (2) to annul and set aside the Susan B. 
Sowles àttachment and levy; (3) to enjoin défendants from proceeding 
with sale thereunder; and, (4) if any ofcomplainant's proceedings should 
be found irregulaf and defective, then for a decree that he may correct 
thesame. . 

The theqry of the bill seems to be that the Susan B. Sowles proceed- 
ings (which conjplainant asserts to be fraudulent) constitute a cloud upon 
the title which he or the purchaser at the exécution sale has acquired 
under his own attâchment and subséquent proceedings. The laws of 
Vermont regulating final process provide that "personal property at- 
tached on mesne process shall be held to respond to the judgment ren- 
dered on such process thirty days from the time judgment is rendered; 
and unless the plaintiff, within thirty days from the rendition of final 
judgment, takes such property in exécution, it shall be discharged from 
such process; and real estate attached on such process shall be held five 
months after the rendition of final judgment, and no longer." R. L. Vt, 
§ 1542. It is apparent that the real estate in question was taken in ex- 
écution within the five months, but was not sold under the exécution un- 
til after the five months had expired. It is claimed by the défendants 
that thereby the çomplainant lest his lien by attâchment. In other 
words, the question raised is whether it is the levy or the sale which 
gives sticb a title to the property that the lien of the original attâchment 
may thereafter be dispensed with. By this bill it is aought to hâve that 
question determined in equity, but no suflScient ground for équitable in- 
terférence is shown. If the défendants' contention is sound; if the stat- 
ute provides that it is the sale, and hot the levy, which must be made 
within the five months, — then the çomplainant has rio title to be clouded. 
The lien that he acquired by the attâchment wonld in that case be gone 
forever, not only as against intervening lienors, but as against ail the 
world. If, on the contrary, the défendants' contention is unsound, 
theïr there is no cloud upon the orator's title. His original attâchment 
has reservéd the property until its place was takén by his levy, and no 
interx^hing attâchment or levy can in any way affect his rights. An at- 
tachùierit obtained by any other créditer of Margaret B. Sowles, as to 
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whom there might be no suggestion of bad faith or collusion, or even of 
actual knowledge, would hâve no more eflfect to impair the complain- 
ant's rights in that case than would the attachment which Susan Sowles 
obtained. 

Of course, it does not constitute a cloud upon the title to real estate 
thatthose who may be in its actual possession entertain and express dif- 
férent yiews of the statutes and authorities under which the holder of 
such title seeks to establish it than he himself does. The fact is that the 
only cloud suggested in the bill is one arising from supposed defecta in 
his own proceedings, and is in no sensé created by any outetanding rival 
claim. The case in the suprême court cited by counsel for the com- 
jtlainant(TFardv. Chamberlain, 2 Black, 444) sustains a suit such asthis 
only when "a title to real estate, otherwise clear, is clouded by a claim 
whîçh cannot be enforced." That is not this case; the clearness or ob- 
scurity bfcomplainant's title is not at ail dépendent lipon any outstand- 
ing claim under Susan B. Sowles' action. It dépends solely upon its 
own inhérent strength or weakness, and the complainant should be left 
to develop that strength or weakness in the proper forum by action of 
ejectment. Rooney v. Soûle, 45 Vt. 3C3. , An effort is made to sustain 
the bill under section 1596, Rev. Laws Vt., which provides that the 
(state) suprême court may vacate a defective levy, and issue exécution 
anew. WithoVit entering upon a discussion of the objections advanced 
to this proposition, it is sufBçient to say that the spécial relief contem- 
plated by that section, when sought to be availed of to secure the fruits 
of a judgment rendered in a common-law action, is not to be applied for 
on the çquity side of the court. A further objection to the maintenance 
of this suit is the fact ûat the six months allowed the judgment debtor 
in which to redeem the property had not expired when this bill was 
filed. Till that time expired, her right to redeem the land from the 
orator's levy could be attached or levied upon, and the attaching or levy- 
ing creditor would hâve 15 days after the expiration of her right to re- 
deem within which to make rédemption. Laws Vt. 1884, No. 139, § 
10. Susan B. Sowles merely attached and levied upon this right of her 
mother to redeem as any creditor or peraon claiming to be the creditor 
might lawfully do. Any creditor attaching subsequently to her might 
appear and contest her claim. R. L. Vt..§ 1166. The orator, by mak- 
ing such subséquent attachment, could do the same. He is not now an 
attaching or levying creditor of that right which Susan B. Sowles has at- 
tached or levied upon, and, according to the allégations of his bill, has 
no interest in it. The demurrer is sustained. 
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Kahn V. WeILIi. 

(CireuU Court, S. D. Califomia. May 19, 1890. j 

Moi(Tai.oi;B— DvES ABSOI.UTB IN FoBM— Evidence. 

Ja a suit to déclare a deed absolute on its face a mortgagë, and to redeem there- 
from, Itappeared thatOj, whowas complainaut's mother-in-làw, Was Indebted to 
défendant and to çomplainant; thatahe executed to défendant an absolute deed to 
aU hér land, whicb was not at the time wortb more tban tbe debt, and received 
frointaimallevIdénces'Of debt Tbis deed çomplainant claimedto bave beenintended 
as a mortgage, under an,agreement by wbicÛ be was to bave tbe rigbt to redeem 
the land tnerefay conveyed on bis subséquent payment of àll tbe indebtedness. O. 
téstifled tbat tbe deèd was intended as an absolute oonveyance, and letters from 
her to défendant and to coQiplalnant tende^ to sbow that tbis was tbe understand- 
iag. Tbere were lettèrs from çomplainant to défendant and to 0., running through 
eeveral years, during wbicb be made no cla^m tbat tbe deed 'was a mortgage. His 
testimpny was oontradlotory and improbable. Défendant, and other members of bis 
firm, téstifled that the deed was absolute. Seld, tbat the deed was an absolute con- 
Teytmce. 

In EqDlty. 

Jarrett T. Richards, George Pearce, and Rodgera <fc Mmday, for çom- 
plainant. 
Stanly, Stoney & Hwyes, for défendant. 

É0S3, J. This is a Suit in equity in whîch the çomplainant, by hià 
bill, seeks to obtain a deCree that a certain deed, ôf date February 24, 
1881, absolute in form, and executed by one Augustias de la Guera de 
Ord and çomplainant; and purporting to convey to the défendant five 
certain parcels of land situated in thecounty of Santa Barbara, and re- 
ferred toj for conyenience of référencé, as the "State-Street Lot," the 
«Cold'St)ring8 Tract," the "Ord Gardeh," the "Mdntecito Tract," and 
the "Todos Santos Rancho Property," cônsisting of au undivided inter- 
est im fchôTodos Santos raïicho, was in'fact a mortgage, and that the de- 
fendahtbe permitted to redeem ail of the said property. In respect to 
the alleged rights of the çomplainant, no distinction is made in the bill, 
which is sworn to by çomplainant, between the différent parcels of land. 
Precisely the same rights are therein asserted to each. It is, among 
other things, in substance, alleged that, on the 24th of June, 1876, Au- 
gustias de la Guera de Ord was the owner in fee and in possession of the 
said five parcels of land, and that there was thën existing thereon a 
mortgage executed by her to the défendant, as trustée for the firm of 
Lazard Frères, to secure an indebtedness from her to that firm, then 
amounting to $11,000; that on the day mentioned Mrs. Ord paid 
$4,984.65 of the said indebtedness, and the Todos Santos rancho was 
thereupon released from the mortgage; that Mrs. Ord was at the same 
time indebted to the çomplainant, who was her son-in-law, in a large 
amount of money which she was désirons of paying, and he of receiv- 
ing, but, being unable to do so without further incumbering her said 
property, and being also desirous of aiding and advancing çomplainant 
in business, on the 30th day of May, 1877, she made and delivered to 
çomplainant this power of attorney: 
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"■Whereas, I, Augnstias de la Guera de Ord, am indebted to Moise Kahn 
in a certain sum of money, and wliereas I am desirous that said Kahn hâve 
the management, control, and disposition of my hereinafter mentioned prop- 
erty, for the purpose of satisfying the above debt due by me to him, now I, 
Augustias de la Guera de Ord, in considération of the above, and that said M. 
Kahn do accept the trust, do hereby constitute the said M. Kahn my truë and 
lawful attorney for me, and in my name, place, and stead, to manage and 
control, coUect the rents, issues, and profita thereof, by suit or otherwise, and 
receive the same. mortgage, borrow money, bond, lease, sell, or in any way 
disposé of ail or any part ot the following described premises or any interest 
therein, as to him may seem best, to-wit: Ail my right, title, and interest in 
and to ail the certain tract of land or rancho situated in the county of Santa 
Barbara, stateof California, ealled and known as the ' Todos Santos y San An- 
tonio Rancho,' conflrmed and patented by the government of the United States 
to the widow, heirs, and executors of William E. B. Hartvvell, déceused, by 
decree of confirmation and letters patent dated November 20th, 1876, and re- 
corded in the olHce of the county recorder of Santa Barbara county, in Book 
A of Patents, page 305 and 315 inclusive, which letters patent are made part 
hereof for purposes of description; and in my name and stead, for the above 
purposes, to make, exécute in writing, and deliver any and ail mortgages, 
notes, releases, and ail other necessary Instruments and documents, and to 
collect, sue for, and receive ail sums of money due from any one from the 
inanagement and disposition of said property. 

" Witness my band and seal, tbis 30th day of May, one thousand eight hun- 
dred and seventy-seven. 

"AXTQTJSTIAS DE LA G. DE OED. [Seal.]" 

The bill allèges that the complainant accepted the power, and under- 
took the service; that he ealled upon the défendant, who was at the time 
a member of the firm of Lazard Frères, which firm was then engaged in 
the business of banking and loaning money in the cily of San Francisco, 
and with the membersof which complainant then was and had long been 
on intimate friendly and social relations; that défendant was willing to 
make the deaired loan upon the exécution by Mrs. Ord of a deed for the 
Todos Santos rancho property as security for such loau, which défend- 
ant preferred, and advised complaina,nt to procure, and which complain- 
ant did procure to be made, and upon the exécution of complainant's 
note as "further security;" that the loan was accordingly made, and se- 
eured by the deed from Mrs. Ord and the note of complainant, and that, 
by the direction of Mrs. Ord, défendant, who, throughout ail of the 
transactions, acted for and in behalf of Lazard Frères, on the 6th of Au- 
gust, 1877, executed to complainant in writing tbis defeasance: 

"I hold the promissory note of Mrs. Augustias de la G. de Ord, of Santa 
Barbara, state of California, dated the 16th day of March, A. I). 1876, for 
$11,000, on which there is due me, principal and interest, $6,240 92-100. I 
also hold the note of M. Kahn, for $5,000, dated August 6th, 1877. And the 
said Ord having conveyed to me, by deed dated July 9th, 1877, ail her inter- 
est in the tract of land situated in the county of Santa Barbara, and known 
as the "Rancho Todos Santos y San Antonio," which deed is upon its face 
for the considération of $5,000, and is absolute in form, now, therefore, this 
is tp certify and make known that said deed, though absolute in its terms, is, 
in point of fact, given to secure, first, the payment of the said note of M. 
Kahn for $5,000, with interest that may accrue due thereon; and, second, to 
further secure the principal and interest due me on said note of Mrs. Ord, 
v.43K.no.l2— 45 
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hereînbefpre flrst above mentioned; but I agrée not to siibject the lands of 
the said Eancho Todos Santo y San Antonio to the paymentof the said note of 
Mrs. Ord until i bave tirst exbausted the securities I already hold therefor, 
and then pnlylçranydeficiency that oiayexist after iny présent securities are 
exhausted. 4^,n4 1 agrée that, upon . the payment to me by the said Kahn of 
his said note, Avith interest, as in said note provided, and also upon the pay- 
ment of the said note of Mrs. Ord, with interest, and the further payment to 
me of ail sums of money by me for any purpose expended (or the protection 
of said land, o^ tor further or more effectually securing tome the interest in 
said lands mentioned in said deed, and ail expenses and charges that I may 
incur or makein looking after and protectingor improvlngsaid.property, aud 
costs and attorneys' charges in enforcing the payment of said money secured 
by.qaid deed, I will convey the intereajts so conveyed to me by said deed of 
thé 9th day of July, 1877, to M. Kahn, pursuant to the written request of said 
Ordî as expresaed in her letter to me of July 9th, 1877. 

" Witness my hand and seal, this 14th day of iTovernber, A. D. 1877. 

«A. Wbill. [Seal,] 

"St., p. Befow exécution, the words 'of even date herewith,' in Une 8, 
011 page 1, vrere erased, and. the woifds 'dated Aug. 6tb, 1877,' interlined." 

, Tfae bill then allèges that, abont the month of January, 1881, Mrs. 
Ord beiog still indebted to Lazard Frères, and beiûg still unable to 
pay complainant the amount due him, and her indebtedness to Lazard 
Frei'és' being then about to become barred by thé statuté of liniitationa 
of Caljforaia, the said Lazard Frères ippyed and induéed complainant to 
and hé did procure Mrs. Ord to sell ail of her said property, together 
■çyith hei* equity of rédemption theréin,to complainant, with the under- 
standing and agreement that complainant should ànd would assume the 
payiûéBtof the en tire indebtedness of Mrs. Ord to Lazard Frères, and 
join hel-in the conveyattce and transfer of the whole of the said real 
property, including the said Todos SantOs ï-ancho property, ail to be held 
by thé said Lazard Frères as security for the payMent of said indebted- 
ness of conipkinanl to them, and that this was cbnsented and agreed to 
by compMnant aild Mrs. Ord, as wellas Lazard Frères; and that the said 
purchase froin Mrs. Ord by complàihant was consummated on the 24th 
of February, 1881, and her said indebtedness assuttjed by complainant, 
and that complainant joinéd Mrs. Ord in the transfer of ail of said prop- 
erty to Alexander Weill, as and for seéurity for the payment of the said 
indebtediies^iof both complainant and Mrs. Ord, attiounting at that time 
•to aboUt $18,870, with interest, and not otherwise. The bill further al- 
lèges that the property was at that time reasonably worth $30,000, 
and at the time of the bringing of this suit was worth $100,000; that at 
the tinié çf the exécution of the deed of date February 24, 1881, it 
was co\^énanted and agréed bétween complainant and Lazard Frères that 
complajjîanit te àccepted as sole debtor and obligor for the pre-existing 
indebtedoeiS.ôJE Mrs. Ord and himself to Lazard Frerss, and that said 
dfied should bè held by them through their said trustée, Alexander; 
Weill, as ai'nàbrtgage to seoure the payinent, within one year from the 
datetherëôfi ioif the indebtedness çoasèumed and owirig by copaplainaht 
to Lazard' "Frères, and any further advances made by^ thàt firm tb com- 
plainantfon in^ faith thereof. The bill ifurther allégés that, on or about. 
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October29,1886,Mrs. Ord; for a yaluàble considération, ând in perform- 
ance of ter légal obligations, and for the purpose 6f clotbing complain- 
ant with habiliment of title as the true owner of the premises, made, 
executed, and delivered to complainant a certain deed, wherein and 
■whereby she conveyed to him ail her right, title, and interest in and to 
ail of said parcels of laiid. The bill further allèges that, since the making 
of the deed of date February 24, 1881, complainant bas been in pos- 
session of ail of the property, through himself and bis tenants, and it 
allèges hiaWillingness and readiness to pay the amoùnt bf the àlleged 
indebtedneiss to Lazard Frères, ând asks a decree permitting him to ré- 
deem the property. 

Besides answering the biU the défendant filed a cross-bill, in wbich it 
is alleged thâthe is, and since the 4th day of March, 1881, bas been, 
the owher în fee, and entitled to the possession, of ail of the property in 
question; that he derived title thereto tbrougb Augustias de la Guera de 
Ord, who was, on said 4'th day of March, 1881, seiSed in fee, and in the 
possession, of each of said parcels of land, except that rèferred to as the 
"Todos SantosRancho Property," the title to whichlatter property, it is 
alleged, was then in cross-complainant in trust for purposes afterwards 
stated; that on the 16th of May, 1876, Mrs. Ord was seised in fee of each 
of said parcels of land, and, being so seised, did on that day, for a val- 
uable considération, exécute to cross-complainant her proinissory note 
for $11,000, and as security therefor executed at the same time to cross- 
complainant a mortgage upon ail of said property; that thereafter, and 

on or about the day of July, 1877, cross-complainant, at the re- 

quest of Mrs. Ord, released from the opération of said mortgage the 
Todos Santos property; that thereafter, and on the 9th day of July, 
1877, Mrs. Ord, being still seised in fee of the Todos Santos property, ex- 
ecuted to cross-complainant a deed purporting to convey and conveying 
to cross-complainant in fee-simple the said Todos Santos property, which 
deed was made and accepted in trust, first, to secure the paj'ment by 
Mrs. Ord of the amount then due upon bel? aforesaid note and mortgage, 
and the payment by the défendant, Moise Kahn, to cross-complainant of 
the sum of $5,000, with interest, to be thereafter adranced and loaned 
to him by cross-complainant; and, after such payments, in trust to con- 
vey the said Todos Santos property to défendant, Kahn, in pursuance of 
a written request and written instructions signed by Mrs. Ord, and ad- 
dressed to cross-complainant, and delivered tO him contemporaneously 
with the delivery of the deed of July, 1877, and as part of the same 
transaction, which request and instructions were in the words and figures 
folio wing, to-wit: 

"Santa Bakbaka, July 9, 1877. 

" Alexander Wetll, Esq. — Dear Sir : My deed of con voyance of the date Of 
July, A. D. 1877, conveying to you my undivided interest in the Raneho ïodos 
Santos y San Aatonio, will be handed to you by my son-in-law, Mr. M. Eahnj 
and to him you will please pay ttie considération expressedin said deed., You 
will also, upon the repayment to you of your money and interest, convey by 
IMTOper deed thé property described in my deed to you to Mr. Kahn, and for 
Mr. Eahn's security give him such writings as shall évidence bis right to sîich 
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conveyance npon repaytnent to you being made, and be mutually satisfactory 
to you and him. I am owing Mr. Kahn, and he is to receive the property 
after you are paid. 

"Yours, very truly, A. de Ord." 

The cross-bill further allèges that subsequently, to-wit, on the 6th of 
Augusl, 1877, the défendant thereto, Moise Kahn, executed to cross- 
complainant his promisaory note for the sum named in said deed as the 
considération thereof, namely, $5,000, and interest, and, that thereupon 
and thèreafter cross-complainant, in pursuance of the aforesaid instruc- 
tions of Mrs. Ord, advanced to Kahn the said sum of $5,000; that after- 
wards, to-wit, November 14, 1877, in pursuance of the instructions con- 
tained in said letter of July 9, 1877, cross-cpmplainant executed to said 
Moise Kahn the defeasance referred to in the bill and hereinbefore set 
out. The cross-bill further alleges.that, on said 14th of November, 1877, 
Mi;g,, Ord and Moise Kahn were îndebted to cross-conaplainant in the 
aggreg^te sum df $11,000, evidenced by their promissory notes men- 
tioned in said defeasance; that thèreafter, to-wit, on the 24th day of Feb- 
ruary, 1881, the said notes of Mrs. Ord and Moise Kahn were unpaid, 
and they were still indebtedtoçro^-complainantinalargesum ofmoney 
secured by the aforesaid mortgage and deed, to-wit, in a sum exceeding 
$18,000, and the said indebtedness, and cross-complainant's right of ac- 
tion therefor, were about to become barred by the statute of limitations 
of California; that cross-complainant was therefore about to commence 
an action against the said Mrs. Ord and the said Moise Kahnto foreclose 
the said liens, and so informed them; that the value of the property was 
not then equal to the amount of the liens; that thereupon Mrs. Ord, act- 
ing underthe advice and with the consent of Kahu,,proposed to cross- 
complaina:nt that, instead of foreclosing the said mortgage and liens, 
cross-cpinplainant shouldpay to Mrs, Ord the probable costs of such 
foreclosure, and should surrender the said notes and évidences of in- 
debtedness, of Mrs. Ord and of Moise Kahn to be canceled, and that, in 
considération thereof, and, in full,,disc.harge of said indebtedness, she 
would exécute to cross-complainant a deed conveying to and vesting in 
binia perfect title to each of said parcels of land free frora any and ail 
equities of the said Mrs, Ord and of Kahn; that said proposition was ac- 
ceptedby cross-complainant, and, on the 24th of February, 1881, a deed 
plurpprting to convey each of said parcels of land to cross-complainant 
in fee-simple absolute was prepared by him, in which Mrs. Ord and Moise 
Kahn were named as grantors, and cross-complainant as grantee, which 
was sent to défendant, Kahn, at Petaluraa, in Sonoma county, to be ex- 
ecuted and acknowledged by him, and that he was then and there in- 
fornqed by cross-complainant that he was made a grantor in said deed, 
because the aforesaid instrument giyen to him by cross-complainant on 
the 14thof November, 1877, had provided for a conveyance to him of 
a portiori of the property upon payment of the said indebtedness; that, 
after bèitigSo informed-, the défendant, Kahn, did,onthe said 24th day 
of Pebrùary, 1881 , exécute and acknowledge the said deed before a notary 
public in and for Sononia county, and did then retum the sq,me to cross- 
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complainant to be executed by Mrs. Ord; that cross-complainant ther©- 
upon forwarded the said deed to Mrs. Ord, who was then a résident of 
Santa Barbara county, to be executed by her; that on the 4th day of 
March, 1881, Mrs. Ord, in considération of the payment to her by cross- 
complainant of the sum of $200, and of the release and discharge by 
cross-complainant of ail of the aforesaid indebtedness of herself and of 
Moise Kahn, did sign, acknowledge, and deliver to cross-complainant 
the said deed, which was thereafter and on the sameday filed for record 
and recorded in the office of the recorder of Santa Barbara connty; that, 
upon receipt of said deed from Mrs. Ord, Cross-complainant paid to her 
the sum of $200, and surrendered to her her aforesaid promissory note; 
and thereafter, to-wit, on the 9th of March, 1881, cross-coraplainant did 
cancel and surrender to défendant, Kahn, ail notes and évidences of his 
said indebtedness, and did discharge him from ail obligations to pay the 
same. The cross-biU further allèges that, upon receiving said deed, cross- 
complainant did enter thereunder upon and take possession of each of 
said parcels of land , except the Todos Santos rancho property, and did 
hold and retain possession thereof, claiming title theretounder said deed, 
until some time in the month of October, 1886; that at the time of the 
exécution of the deed of date February 24, 1881, the title of Mrs. Ord 
to the Todos Santos rancho property was held subject to a life-estate, 
then vested in one Teresa Hartnell, who died thereafter, and that upon 
her death cross-complainant entered upon and took possession thereof 
under the deed of date February 24, 1881, and held such possession 
until some time in October, 1886. The cross-bill further allèges that, 
on the 8th of October, 1886, and while cross-complainant was so in pos- 
session of each of said parcels of land, except the Todos Santos property, 
and claiming and having title to ail of said parcels under said deed of 
date February 24, 1881, the défendant, Kahn, induced Mrs. Ord to ex- 
ecut, acknowled ge, and deliver to him a deed, bearing date on that day, 
purperting to remise, release, and quitclaim unto him, the défendant, 
Kahno his heirs and assigns, the right, title, and interest of the grantor 
in and, to the Todos Santos rancho property, which deed the défendant,. 
Kahn, filed for record on the 12th of November, 1886, in the office of 
the recorder of Santa Barbara county; that thereafter, to-wit, on the 29th 
of October, 1886, and while cross-complainant was still in possession of 
each of said parcels of land, except the Todos Santos property, and claim- 
ing and having title to ail of said parcels under said deed of date Feb- 
ruary 24, 1881, the défendant, Kahn, induced Mrs. Ord to exécute, ac- 
knowledge, and deliver to him a deed, bearing date on that day, pur- 
porting to remise, release, and quitclaim to him, the défendant, Kahn, 
his heirs and assigns, the right, title, and interest of the grantor in and 
to eafch of said parcels of land. The cross-bill further allèges that, ever 
since the exécution of the deeds of October 8 and October 29, 1886, 
the défendant, Kahn, bas claimed and still claimsto bave acquired there- 
under from Mrs. Ord, and to bave, the légal and équitable title to each 
of said parcelsof land, and (Jenies the title and right of possession theréto 
of cross-complainant. ,, It fu,rther allèges that the deeds of October 8 and 
October 29, 1886, were made to Kahn without considération; that at 



(740 FEDElîAL KEPOBTER, vol. 42. 

4be'time;of tlieîr exécution the grantof therein did Bot hâve or claim to 
'jbav^any right, title, or interest îq or to' either of sâid parcels of land, 
jand thât the défendant, Kahni, îa accepting the samé, well knew that 
thegrantor therein had already conveyed her title thereto to cross-com- 
plainant, and that she no longer ^claiméd to hâve any right to or interest 
thècein] and that said deeds did not, in fact, operate to çonvey to or vest 
. in: ithé défendant, Eahn, arty title to or intere&t in either of said parcels. 
ïhe cross-bill further allèges thîiti on the 28th of Janûary, 1887, the de- 
,fen;dant, Kahn, caused to be pxiblished in a newspaper published and 
■largely oirculated and read in*Sa,nta Barbara county, a notice stating, 
among; other things, himself to be'the owner of ail of said parcels of land , 
îàiiidithat cross-compiainant did Hot acquire the ownership or right of pos- 
session of any of said land by the aforesaid deed of date' February 24, 
•1881. The cross-bill also con tains allégations concerning the taking of 
possession ofthe premises in coàtrbversy subséquent to the monthof Oc- 
itoberj 1886, by parties entering under the défendant, Kahn, and in re- 
ispect to the bringing of actions at law by cross-complainant to recover 
possession from such parties. It also makes référence to the allégations 
contained in the bill respecting the agreement under which the deed of 
:date. February 24, 1881, was executed, ànd dénies each and every of its 
allégations respecting that matter, as also the averments of the biU in re- 
gard to the deed made by Mrs. Ord to the défendant, Kahn, of date Oc- 
tober29, 1886; and, to the contrary, allèges that the deed of date Feb- 
ruary 24, 1881, was not inlended as a mortgage or other security, but 
wasin fact, what it purported to be, a deed absolute, conveying to crôss- 
complainant in fee-simple ail ofthe said parcels of land, and was so in- 
tended by ail of the parties thereto; that the claims of the défendant, 
Kahn, in respect to the deed of date February 24, 1881, as well as to the 
deeds of October 8 and" October 29, 1886, under which he also asserts 
title tothe premises, constitute a cloud upon the cross-complainant's 
title thereto, and hâve and do impair the market value of said property, 
and embarrasses and prevents cross-complainant's enjoyment thereof. 
The prayer ofthe cross-bill is for a decree adjudging the cross-complain- 
ant to be séised in fee and entitled to the possession of each of said par- 
cels of land; that the défendant, Kahii, has no title, estate, or interest at 
law or in equity in either of them; that the deed of date February 24, 
1881, Was intended by ail ofthe parties thereto to be, and that it was in fact, 
an absolute conveyance of the premises described therein to cross-com- 
plainant, and was not intended to be, nor was it in fact, a mortgage or 
deed of trust; that neither ofthe deeds of October 8, 1886, and October 
29, 1886, conveyed any right, title, or interest in or to the said parcels 
ofland or either ôf thém; that thedeéds of October 8 anS October 29, 
1886, create a cloud upon the title of the cross-complainant, and that the 
défendant, Kahn, be requ'ired to surreuder the same for cancellafion, and 
thatihe beenjoined fiiom héreafter claiming or asserting any right or title 
thereundet. 

I shall not undertake to refer în détail to ail of the évidence in the 
case, foi! Ihe record ia too voluminous to admit of such référence without 
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extendîng this opinion beyond ail reasonable lîmits; but I will state as 
briefly as I can the reasons for the conclusion to which I hâve corne, 
after a careful considération of the case, which is the same conclusion to 
which I was inclined at the trial. If the deed of date February 24, 1881 j 
was in fact, what it purported to be, a deed absolute, then, manifestly, 
those of October 8, 1886, and October 29, 1886, from Mrs. Ord to Moise 
Kahn conveyed nothing, and they become unim portant, except in so far 
as they, together with the circumstances under which they were execnted, 
tend to throw Ught upon the true nature of the deed of date February 
24, 1881, and except in so far as they may cast a cloud upon the title set 
ip in the cross-bill. As bas been already said, the complainant, by bis 
swom bill, asserts precisely the same rights to each of the five parcels of 
land. Yet it is not pretended that the évidence shows that, prior to the 
exécution of the deed of date February 24, 1881, Mrs. Ord ever execuled 
any instrument conveying to or vesting in him any interest in either of the 
parcels except the Todos Santos rancho, and, as to that, the only writingS; 
under which he claims to hâve acquired an interest are the power of at-; 
torney executed to him on the 80th day of May, 1877, and the lettert 
from Mrs. Ord to Alexander Weill, of date July 9, 1877. In respect to 
the first of thèse instruments, the complainant, in his testiraony given 
at San Francisco, after referring to Mrs. Ord 's indebtedness to him, and 
his recapitulation of it to her on May 28, 1877, aggregating, as he claims,; 
$4,528.33, and her promise to pay it, said: 

" I said, [to Mrs. Ord :] • You hâve been spending your money, and in a little 
while you will be without anything. If you go along as you do, 3'ou will eat 
up ail there is, and you will hâve nothing to pay me. Now, I promise this to 
you: Give me that ranch [meaning the Todos Santos rancho property] in 
payment of the money. I will not let you starve, and I want to gét iiito 
business. I will see you do not want so long as I hâve anything. You giye 
me that rancho, and so pay me ail you owe me.' Question, (to complainant.) 
What did shesay? Answer. Make out the documents. Q. Did you do so? 
A. I did. Ç. What document did you make out? A. Power ofattorney." 

— -That is to say, the power of attorney which bas been hereinbefore set 
out, and which was thereupon introduced in évidence. Passing the ques- 
tion of the competency of this évidence of the complainant as to a paroi 
sale by Mrs. Ord of her interest in the Todos Santos rancho, and of his 
claim that the power of attomey was made in furtherance of such paroi 
sale, it is to be observed that the testimony itself is not only directiy 
opposed to that of Mrs. Ord upon the same subject, but it is whoUy in- 
consistent with the récitals of the power itself, by which, as has been 
seen, complainant was constituted the attorney in fact of Mrs. Ord, for 
her, and in her name, place, and stead, to manage and control the Todos 
Santos rancho property, collect thé rents, issues, and profits therèof, and 
to borrow money, mortgage, bond, lease, or in any way dispose of that 
property as to him should seem best; ail , however, for and in the narhë, 
place, and stead of Mrs. Ord, and for the purpose expressly declared in 
the power itself, which was that, for the reason that she was indebted 
to complainant, she was désirons that he should bave the "management, 
control,;aud disposition" of the property, to theend, manifestly, that otot 
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of the proceeds the debt might be satisfied. So far from the power evi- 
dencing a sale by Mrs. Ord to complainant of the Todos Santos property, 
it'did not vest in complainant any interest therein; in other words, it 
was not a power coupled with an interest, for it did not purport to vest 
in complainant any interest in the land itself, which was the subject of 
the power, but only in such proceeds as might be realized therefrom by 
the exercise of the power. Hant v. Rousmanier, 8 Wheat. 203. Further- 
niore, according to complainant's own testimony, he never performed a 
single act under and by virtue of the power of attorney. When asked 
by hia couusel what he did with it after it was delivered to him, he an- 
swered : 

"I came to San Francisco shortly after that to see Mr. Alexander Weill, and 
to get some money on that. I explained to him the circumstances, and what I 
wanted, and presented the power to him; after which he said: 'Better for 
your own security if Mrs. Ord rnake a deed of that ranch to me absolutely, 
accompanied by a letter from her telling rae to glve you tlie amount of money 
that you speak of, and that, upon the payment of that money back to me, with 
interest, to recônvey the property to you.' I requested Mr. Alexander Weill 
to hâve the document' and deed drawn up himself, and giVe them to me, and 
I will send them to her. Question, (by counsel.) Did he do so? Ans-wer. 
Yes, sir. The next day he had the papers ready, and handed them to me, and 
I forwarded them by mail. Q. What, then, did you do with the power of at- 
torney that you hâve just offered in évidence hère? A. I did not do anything; 
I put it in my pocket." 

Mrs. Ord was at this time in Santa Barbara county, where she resided, 
and was therefore entirely ignorant of the préparation of the deed and 
letter of July, 1877, which were drawn by the attorney of Weill in San 
Francisco, at the request of complainant. The deed was an absolute deed 
in form, from Mrs. Ord to Alexander Weill, for the Todos Santos prop- 
erty, expresping a, considération of $6,000, and was, according to the testi- 
mony of complainant just quoted, made to take the place of the power 
of attorney for the bèttèr security of complainant; whereas, according to 
the sworn averments of the bill, which are admitted by the answer, Weill 
preferred for his own security to make the loan upon a deed from Mrs. 
Ord to himself, and required, as further security, the exécution of com- 
plainant's note for the amount of the loàn, — $5,000. The letter bas been 
already set out in fuU. , Like the power of attorney, not only does it fail 
to support the testimony bf complainant that there was a paroi sale by 
Mrs. Ord to him of the Todos Santos property in May, 1877, in liqui- 
dation of her indebtedness to him, which he claims then amounted to 
$4,528.33, but in terms it excludes any such idea. It expressly recites 
that she then (July 9, 1877) owed him money; and it is nowhere pre- 
tended that Mrs. Ord incurred any indebtedness to complainant between 
the time of the exécution of the power of attorney and the préparation 
of the deed and letter of July, 1877. It directed Weill to pay the con- 
sidération expressed in the deed, which was $5,000, and several hundred 
dollars more than complainant claims that Mrs. Ord then owed him, to 
complainant, and that, Upon the repayraent of the sum borrowed, with 
interest, WeiU oonvey the propeity to complainant by deed, the rea- 
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son therefor being stated in thèse words; "I am owingMr. Kahn, and 
he is to receive the property after you are paid;" and for complainant'a 
security Weill was, by îhe letter, directed to give complainant such writ- 
ings as should évidence his right to such conveyance. Thie letter, to- 
gether with the deed, was sent by complainant to Mrs. Ord at Santa 
Barbara, who signed and acknowledged the deed, and signed the letter, 
and returned them to complainant; and upon the delivery of the deed to 
Weill, and the exécution by complainant of his note as further security 
for the amouut, Weill paid complainant, from time to time as he called 
for it, the considération mentioned in the deed, namely, $5,000, and 
subsequently signed and delivered to him the defeasance hereinbefore 
set oui. / 

Even if complainant had repaid the $5,000 so loaned by Weill, with 
interest, and had received from him a deed for the Todos Santos prop- 
erty, I conpider it perfectly çlear that he would bave held it, not abso- 
lutely, but only as security for such raoney as Mrs. Ord really owed him. 
The letter did not prétend to say that after Weill was paid complainant ' 
was to receive the property, absolutely, in payment of Mrs. Ord's debt 
to him; and, if it had, there was no agreement on complainànt's part to 
receive it in such payment. Besides, in the defeasance which Weill ex- 
ecuted to complainant, and which he accepted, it is expr'èèsly stated that 
the deed of July 9, 187,7, was giveh to secure, first, the $5,000, wïth 
interest^ expressed as its considération, and which was, as already said, 
further secured by complainànt's note; and, second, the balance due on 
the $11,000 note executedby Mrs Ord on March 16, 1876, which bal- 
ance then amounted to $6,240.92, and which was also secured byihe 
mortgage given at the time of the exécution of the note, and which was 
then still existing on ail of the property originally embraced in it, ex- 
cept the Todos Santos rancho. If, as complainant contends, the Todos 
Santos property was to become his, absolutely, upon the repayment bï 
the $5,000 borrowed from Weillin July, 1877, it is difficult to under,- 
stand why it should be held by Weill as additional security for the bal- 
ance due by Mrs. Ord on her $11,000 note, of date March 16, 1876. 
Moreover, Mrs. Ord, in her testimony, explicitly dénies that she ever 
sold or agreed to sell the property to complainant, or that her indebted- 
ness to him was anything like the amount claimed by him, or that the 
letter to Weill was intended by her to authorize the transfer of the prop- 
erty to complainant, absolutely; and that such was not the fact is further 
evidenced by a letter to complainant, of date July 12, 1877, from Mrs. 
Ord's daughter Rebecea, now Mrs. Pechine, who, it appears from the 
évidence, conducted, on the part of her mother, her correspondence with 
complainant, in which letter Mrs. Pechine says: 

"Regarding that document and letter [mêaning the deed and letter of July 
9, 1877] tliat my motlier signed, and wliich you sent from San Francisco, my 
mother thinks it well for you tb ask of Lazard Frères a; • receipt ' of that let- 
ter which she signed. Pancho G^uttierez lame to acknowledge lier signature, 
and read thé document [meaning the deed] which you sent, and he said it was 
a "benta àhsoluta,'' [absolute conveyance.] I know notfaing about those doc- 
uments; iûid of Course I had nothing to say to tliat. About the receipt of 
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ithat lettçr which mothersigned, sbeg^ya it is well for you tû aend it to lier 
when obtained, bec^use you might meet with an accident, or supposing yen 
die, etc., it is better for her to hâve it.** 

' If bo^plainant's -thjeory be accôptedi it was no cônCem of Mrs. Ord 
'■ whôt should beconJé'' of 'thé paiper td be given by Weill in acknowledg- 
mèiït of the deed aiïdîiëtter; No otHer or further instrument or instru- 
'Ba«BtS Were executed by'Mrs. Ord'iriTelàtion to any of the property in 
{JoùtrëV^eray, prior ^G' the deed of date February 24, 1881, which is the 
deëd> thé complairiaht afeks to haveàdjudged amortgage, and from which 
he seeks to redeem. / A number of lètters preliminary to the exécution 
of that deed passed between the respective parties, and are in évidence, 
which leave no doubt as to its true intent and purpose. In January, 
'1881',"thé indebtedness to Lazard Frèresnot having been paid, and be- 
ing abouti to beconïe barred by the statute of limitations of California, 
that'fii^'fiddresaed,' ûh the 6th idày of that month, to* complainant this 
'lettèxt ■■'■' 
'^ ^^^ "Banking HoTTSEOF Lazard Feerès, 

. i' }. I "SAN rEANCispo, January 6th, 1881. 

V i f Jfviisa Kahn, Esq^Petaluma, (7a2j4— Dkab Sir: The mortgage held by 
.(US, M.tbe Santa Bnrbaira propertie^ of Mrs. Qrd will ahortly outlaw. We 
iff^g, ^ jfeqQQst that yoii corne into the pfflce on tbe occasion of your flrst visit 
TO San Francisco, and arrange for itsrenewaU Piçase answer what you in- 
'^lid a6ing abolit it. ' . ' 

• '■ V^Yoùrs^truly, LAZARD FliEEES.peJ'E.J. tï; Breton." 

; ;Oii:ibe 19th of the same month Lazard Frères wrotèto Mrt. Ord as 
!fblloriter. . ■ ■':■:■ ' '• 

, ; ji:i(i,. "^JBANKiNa HoijSE OF Lazard Frebes, 

,s ; i "San Francisco, January 19,1881. 

■"Wrt.J.. de Ord, Sànta Barhdra, Cal. — Deab MadaM;: Your mortgage 
to Alexander Weill wÛlbe outlawed by limitation within a few œonths from 
tliisdate. Please vérité to ua imméàiàtely what you propose to do concern- 
iiïgjitt ïJayment or renewal. 

•'"Tours, very truly, Lazard Frères, perE. J. Le Breton." 

., To .Tiirhich Mrs. Ord replied, by letter addressed to Lazard Frères: 

"Your note of 19th, inst. was diily received, concerniog the mortgage to 
Aleîçaiider Weill. 411 ï, can say is that for the présent» I axix unable to pay it, 
an(l if you, wish for pie ja renew my note 1 will willingiy do so. Please write 
to Mbisé Itahn, Fetalumà, to ascertain what hopes be bas of raising money 
for ils payment, and Oblige, 
"i "Yours, truly, A. de Ord." 

, ;;0q the 28th of January, Lazard Frères wrote to complainant as fol- 

, ,, , "pANKiNG HousE OF Lazard Frères, 

:"' ,,'*' !,\, \ : "San Francisco, January 28th, 1881. 

.'■■.y^^^f-^a'hn, Ssq,, Peiçdvma, Caï.r-JiEAR SIr: WO/^ré in reeeipt of a 
letteriF;;9.>^<led as tpHows,, from Mrs. A- de Ord, Saiita Bsirbara: 
j ,. ," f-Yàar npte of iQthihpt. was dulyreceived,conçernijig the mortgage to 
.^i^xander >^^ill. /, Aîljl ÇSP say is that for the présent I am unable to pay it, 
japd .^ y^u Wish for Mie ^ rtm'? w my note î will Avillingly dbjSp,, Flease write 
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to Moise Kahn, Pelàluma, to ascertain wliat hopes he has of raisîng inonéy- 
for itspayment, and oblige, Tours, trùly, A. de Oed.' 

"We now beg to notify you ihat, unless Mrs. Ord consents to give ua a 
deed, we shall commence to foreclose on the Ist of February. We expect 
therefore to hear from you by return mail. 

" Yours, truly, Lazard Feeres, per E. J. Le Breton." 

To thi.<» letter eomplainant replied oa January 31st, as follows: 

"Petalttma, January 31st, 1881. 

"Messrs. Lazard Frères, San Francisco — Gents: Yours of the 28th insfc. 
only reacbed me this evening. On account of the storm which prevailed dur- 
ing the last three days ail communication with your city had been stopped, 
and this evening is the first time we received the mail. Mrs. Ord, I bave no 
doubt, will be very glad to give the deed for the considération of a few dol- 
lars, that is to say, the amount it would cost you to foreclose. I will write 
to her to this effect this evening, and upon return mail, if you do not hear 
from [her,] tlien go ahead and foreclose. I think there is plenty of time 
ahead. If 1 am not mistaken, her note will only outlaw by the middle of next 
month ; that is to say, by middle of March. By agreeing to the above request, 
you will confer a favor to 

"Yours, very truly, Moïse Kahn. 

"Say, to hear from her until the Sth or lOth of March." 

On the same day eomplainant wrote to Lazard Frères the letter last 
quoted, to-wit, January 31, 1881, he Wrote to Mrs. Ord, on the back of 
the letter ôf January 28th he had received from them, in Spanish, of 
which thé following is a translation: 

"Vert Dear Dona Atioustias: 1 hâve just received this letter which I 
hasten to forward to you. 1 do not thiuk that waa the wav to write, princi- 
pally with sarcasm respect! ng me. I hâve written to Lazard Frères that you 
would consent to give them a deed to.the pvoperties for what it would cost ' 
to foreclose the mortgage, to which efîectyoushuuld write them. I aiso wrote 
to them to wait, and I hâve no dOubt they will do it. So that, if you wish to 
obtaiii a few hundred dollars, Write to them immediately, and do not forget to 
do 80. Caroline with ttie last storm took cold, and is now in bed. Without' 
dou)]t nothing serious. 

"I remain your son, who loves you, M. Kahn." 

On the 4th of February Mrs. Ord wrote Lazard Frères as follows: j 

"Santa Barbara, February 4th, 1881. 
"Messrs. Lazard Frères, San Francisco — Gentlemen : I received a letter 
from Mr. Moïse Kahn, of Petabima, with your favor to him of 28th ulto. in- 
closed. I am at présent in reduced circumstances, and therefore unable to re-i 
deem the propertyl mprtgagedto A. Weill. I will most willin<;ly give you a 
perfcct deed of said property if you willgive me the money that it will cost you 
to foreclose the mortgage. Thus 1 will save you considérable trouble, and it will 
greatly oblige me. I bave forgotlen to lét you know that part of block 217 of 
the tow h property, and olher stnall pièces ad jôining, are planted in grain and 
barley, and I request you to let me raise the crop. As soon as you désire, I 
will be ready to give you the deed. Flease correspond with me directly, and 
not will) Mr. M. Kahn in this business, and oblige, 

"Y<|)ur6!, truly, Axjgustias Ord, per E^beoga Ord." 

A'copyof this letter was also indorsed by Rebecca for Mrs. Ord on 
the back of the letter of January 28th'' from Lazard Frères to complain- 
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ant, and which he forwarded to Mrs. Ord with his letter to her of Jan- 
uary 31st indorsed on its back. . To this letter from Mrs. Ord, Lamrd 
Frères replied, on February 9th, as follows: 

"San Feancisco, February 9th, 1881. 
"Mrs. Augustias de la Q. de Ord, Hanta Barbara — Madam: We beg 
leave to own receipt of your favor 4tli, 1881, and noted contents. We bave 
banded the papers to our attorneys, and when they are ready we sliall t'orward 
them to. ypu for signature, with some compensation for eost of foreelosure sale. 
Wesliàll not be severe about the crop, concerning which you malse tlie re- 
qUest. 

"■tours, respectf ully, Lazaed Fbeees, per E. J. Le Beeton, " 

Accordingly, the San Francisco attorneys of Lazard Frères prepared 
the deed of February 24, 1881, in which Mrs. Ord and complainant 
were named as grantors, and Alexander Weill as grantee, and which deed 
embraced ail of the property which Lazard Frères, through Alexander 
Weill,; held as security for the money due from those parties. This deed 
Laaard Frères first transmitted to complainant, at Petaluma, together with 
the foUowing letter: 

' ., "Bankinq 5otrsB OF LAZAtiD Feeees, 

• ' "San Feancisco, February 24th, 1881. 
■ "To'Moise Kahn, Bsq„ Petaluma — Dear Sïe: We hâve caused a deed 
to be madej put from Mrs. Ord and yourselC to our Alexander Weill, with the 
dates in, lilaiik. Hease sign the aame before a notary public, and see that 
the fitèèksàry dates, left in blank, are fllled ,6ut. The reason we are obliged 
to make you a party to this deed is that yoù are mentioned in the defeasauce 
given by Alexander Weill afc thé time that the interést in the Todos Sanfôs 
raneho was conveyed by absolute deed to him by Mrs. Ord. Please return 
the inclosed deôd with àli possible dispatch, as otherwise we shall be obliged 
to commence proceedings in foreelosure, our time being exceedingly short. 
"Yery truly yours, Lazaed FeeeEs, per E. J. Le Beeton." 

,,The deed was signed and acknowledged by the complainant, and de- 
livered in person by him to Le Breton, who was, at that time, in the em- 
ploy Lazard Frères, and who, as will hâve been observed, conducted the 
correspbndence on their part. Le Breton thereupon consulted with the 
San Francisco attorneys of the firm in respect to the atnount proper to 
pay Mrs. Ord under their p;romise to give her what it woald cost to fore- 
close, and, the sum of $200 being fixed upon, that sum, together with 
the evideijiçes of Mrs. Ord's indebtedness, was sent by Lazard Frères to 
their attorney in Santa Barbara, who paid the money to Mrs, Ord, and 
delivered to her the évidences of hèr indebtedness, whereupon she signed 
and acktoowledged the deèd, and delivered it to the attorney of Lazard 
Frères, ;^ho thereupon filèd it for record in. the county where the prop- 
erty is si tuated, and nptified Lazard Frères of the fact, whereupon they 
delivered up to complainant the évidences of his indebtedness to the firm. 
Froni that day to this, so far as appears, Lazard Frères hâve never 
claimed, demanded, or received one cent from Mrs. Ord or complainant, 
or hdki'-ànfy évidence bf indebtedness against them, or either of them. 
It is absurd to suppose that those ex perjençed bankers would haye de- 
livered. ^11^), |;)}e^ eyiden,ces! pf the indebtedness, then apiounting to over 
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$18,000, unless the debts for which tbey stoôd were paid; or that, when 
complainant received the surrender of the $5,000 note he had executed to 
them, he did net know that it had been paid, together with the note of 
Mrs. Ord, by the conveyance of the property to Weill for Lazard Frères. 
At the time of the executioft of the deed of date February 24, 1881, 
Lazard Frères already had a lien upon ail of the property to secure the 
then existing indebtedness. There was therefore no occasion for another 
mortgagej nor did tbey want the land, for the évidence is abundant that 
they had been urging the payment of the amounts due, and that the 
complainant, acting for Mrs. Ord, had been making every effort to sell 
the property, but without success; and that he had informed Mrs. Ord 
that Lazard Frères wanted the money due them, and rlot the land, is 
shown by the testimony of Mrs. Pechine, in which shé says that long be- 
fore the making of the deed of date February 24, 1881, complainant 
had so told her mother, and that they had talked about the matter sev- 
eral tinaes, and she edded: "But when we gave the deed of the property 
to Lazard Frères [referring to the deed of date February 24, 1881] wé 
never talked about it any more. We talked about it long ago when we 
were in hopes of regaining the property, but when we gave the deed we 
considered it an absolute deed, and didn't mention it any more." The 
fact is, as is clearly shown by the évidence, that during the times re- 
ferred to, and for many years after the making of the deed of February 
24, 1881, real estate was greatly depressed in Santa Barbara county, and 
there was liltle or no sale for it; alid the probability is that, had the liens 
held by Lazard Frères beien foreclosed, the property would not bave 
brought the amount of the judgment. But a consummated judicial sale 
would .ha;ve extinguished the liens, and vested the absolute title to the 
property in the purchaser. The deed in question was made to take the 
place of such sale, for an iadditional considération paid by Lazard Frerès 
to Mrs. Ord, of the estimated cost of foreclosure, at the suggestion of 
complainant himself, made in his letters to Lazard Frères and Mrs. Ord 
of January 31 , 1881 , and freely and gladly accepted by her, as evidenced 
not only by her letters already quoted, but by her testimony given in 
this case, as well as by that of her daughter, Mrs. Pechine, who acted 
for her throughout the correspondence and interviews relating to the 
matter, both of which witnesses appear to hâve testified with the utmost 
candor and truth, and with much intelligence as well, and both of 
whom saj' that the deed in question was intended to be justwhat it pur- 
ports to be, a deed absolute. And that such was also the clear and dis- 
tinct understanding of complainant I hâve no manner of doubt. Any 
other conclusion would be wholly inconsistent with his own letters, and 
with the acts of ail the parties at the time and subsequently. It is not 
pretended that Lazard Frères took from complainant any évidence of the 
indebtedness he now claims to bave assumed by the transaction in ques- 
tion, or that they ever afterwards demanded of him payment of ône dol- 
lar of such indebtedness, or that he ever paid one dollar of it; y et the 
court is asked to believe that the indebtedness in fact existed by ëxpreââ 
agreement of the parties, and that, without demanding payment bfpAâi- 
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çipal or interest, Lazard Frères stupidly went to sl«!ep until the debt had 
hecoipe barred by thestatute of limitations. , This I cannot accept as 
trpci, 1! I ^tn entirely satisfied th^tjthe, deed in question was by ail ol the 
parties tioit intended to be exactly what it purported to be, a deed abso- 
Ifltej rwithout any qualifications or conditions. By its exécution Mrs. 
pr<J uot only discharged ail of her indebtedness to Lazard Frères, and re- 
ceiyed $200 additional, but overpaid complainant by several hundred 
dollars, acçording to bis estlmate of her indebtedness to him, and by 
sçveral thousand dollars, acçording to ber estlmate of it; for bis note ey- 
idencing tbe $5,000 be received from Lazard Frères was thereby paid 
and discharged, and surrendered to hlm, whereas Mrs. Ord's indebted- 
ness to him, acçording tp bis own claira, was buta little over $4,500. 

Recurring to the bill wbich, as bas been said, is verified by the oath 
of complainant, it is seen that it allèges, in substance, that about the 
month of January, 1881, Mrs. Opd being indebted to Lazard Frères and 
complainant, and her indebtedness to Lazard Frères being then about to 
become barred by thestatuteof limitations ofCalifornia, the said Lazard 
Frères DQOved and induced complainant to and be did procure Mrs. Ord 
toflell ail of her said property,together with her equity of rédemption 
tberein, to complainant, with tbçqnderstanding and agreement that com- 
plainant sbould and would assume the paymentof the entire indebtedness 
of Mrs. Ord to Lazard Frères, and join her in the conveyance and trans- 
fer of the whole of the said real property, including the said Todos San- 
tps rançho property, ail to be heldbythe said Lazard Frères as security 
for the payment of said indebtedness of complainant to them, and that 
this was consented and agreed to by the complainant and Mrs. Ord, as 
weli 88 Lazard Frères; and thatthesaid purchasefrom Mrs. Ord by corn-, 
plainant was consuminia,ted on the ;24th of February, 1881 j and her said 
indebtedness assumed by complainant, and that complainant joined 
Mrs. Qrd in the transfer of ail of said property to Alexander Weill, as 
and for sequrity for the :payment of the said indebtedness of both com- 
plainant and Mrs. Ord,;amounting at that time to about $18,870, with 
interest, ajpd not othçrwise. It will not be necessary to décide whether 
the agreement thus alleged would bevalid uuless evidenced by writing, 
for it isi^Qt Bupported by proof of any kind. It is not sustained by the 
testimony of thp complainant hiœself, and is whoUy inconsistent with 
bis own Ittiters. It is positively denied by Mrs. Ord, and by David 
Cahn,;at the time a member pf the firm of and manager for Lazard 
Freres,^t San Francisco, and the person with whom, complainant claims 
to bave ç^rried on the negotiations. So far from Lazard Frères inducing 
complainant to, procure Mrs. Ord to sell the property in question to him 
Tipon the understanding that he 'Would assume her indebtedness, and so 
far from hig, ;assuming thftt indebtedness, as the bill allèges, bis own let- 
ters showithat, when, iulormed , by Lazard Frères that the indebtedness 
must b©, paid, or they,woùld be pompelled to commence suit to foreclose 
the, liens, unless a deed w^s gi ven, for the reason that the debt was about 
to bepoine ba.rred by tb? statute of limitations, it was he who suggested 
to I4zard Frçres tii9,ti,îklrs. Ord would, and who âdvised her to, give a 
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déed to them for the propérty, if they w'ould pay her what it would cost 
them to foreclose; and in tliat deedto Lazard Frères complainant joiiied 
as a grantor, without objection, when expressly informed in the letter 
transmitting it to him for exécution that he was made a grantor only be- 
cause he was "mentioned in the defeasance given by Alexander Weill at 
the time that the interestin the Todos Santos rancho wias conveyed by 
absolute deed to him by Mrs. Ord.'^ 

The complainant was examined as a witness, first at Santa Barbara, and 
thenin San Francisco. In his examination in San Francisco he was 
questioned, among other things, about the letter written by him toMrs. 
Grd on the 31st of January, 1881, on the back of that received by him 
from Lazard Frères, and he was asked by his counsel if he hàd wtitten 
a second letter thesameday to Mrs. Ord, in relation to the same matter, 
and he said that he had. Complaiôarit's counsel then calied upon the 
opposite counsel, to whom had beén given by Mrs, Pechine and Mrs. 
-Ord ail the letters relating to the cbntroversy they had or fenew aiiything 
about, to produce the second letter spoken of; and the counsel replying 
that he did hot hâve such a letter, and never before heard of such à one, 
the complainant proceededlo testify as follows: 

"The contents of the Mter was that I aiso said that by this mail.I wioteto 
you, and the sum and sùbsthate of the letter is a repetltioii of the first 'lèfctér 
juat mentioned, withthe foilowing added to it, in Spaiiish, und itis vëryclear 
to my rptemory: ^Qtie alflny (U acabotengo élderacho derfdemir esiêspro- 
priedades que no tengo osuidado. ' I. r^çbllect I wrote somet^Hi ng else., Thèse 
gentlemen dbn't wanfc any property; ail- they waût is tljeir money." 

The translation given of the Spanishabove quoted is: "Atallevents I 
hâve the right of rédemption of those properties; you don't lieed tô fret 
about it." There are many reasôns why I do not believe this testiihbny 
of complainant in rega,Pdto a "second letter" to Mrs. Ordj on the Slst 
of January, 1881: (1) If he had secured the right of rédemption j and 
wanted to tell Mrs. Ord at ail, it is highly improbable that he'Woùld'not 
hâve mentioned the fact in the letter wbiûh he undoubtedly did Write, 
iand which she received, and which bas been produced in évidentes (2) 
There would hâve been no occasion for his repeating in a second letter, 
on the same day, what he had just written in the first. (8). Thé tes- 
timony given in San Francisco was given in 1887. It is èxtrëniely im- 
probable that the witness could remember the précise S;panish words used 
by him more than six years before, especiallywhen, in his testimony 
-given at Sànta Barbara, he testified to but one lèttef, and did not then 
-recoUect that, on the Slst of January, 1881, he had Written the Mvice 
to Mrs. Ord upon the back of the letter that hé had on that dày re- 
;ceived from Lazard Frerea. (4) Mrs. Pechine testifieS that she thinks 
she preserved ail of her mother's letters relating to businessj ahd only 
,one of that date was found, ahd that she never, to her récollection, saw 
; the secondletter referred to. To the same effect is the testîmôny of Mrs. 
Ord. (5) TheletterofMrs. Ord, of date Febriïary 4, 1881; Writteû upôn 
the suggestion of complainant contained in his lettet to her of January 
Slst Yfnitea on the back of the letter of Lazard Frères to him, waâ ûiftn- 
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ifesÛy carrying out the suggestions of that letter, and makes no allusion 
tp the matter of rédemption which complainant claims was communi- 
çated by the second letter spoken of by him. (6) Complainant's letter 
to Lazard Frères on the same day, referring to his letter to Mrs. Ord, 
makes no référence te a right of rédemption. (7) The testimony given 
by complainant is inconsistent with his own letters, and with the aver- 
ments of the bill, sworn to by him, as alreadj' pointed ont. (8) The 
new matter claimed to hâve been embraced by the second letter spoken 
of is not shown to hâve been true, but the contrary. 

In his testimony complainant détails the agreement he claims to hâve 
had with David Cahn prior to the making of the deed of date Febru- 
ary 24 ,,1881, respecting the property. The substance of the agree- 
ment as stated byhjm is that. Mrs. Oxd was to be induced to exécute 
the deed conveying the property to Weill, instead of submitting to a 
foreclosure,, thereby canceling her indebtedness and receiving in money 
the estimated cost of foreclosure, and Weill was to hold the title so con- 
veyed for the benefit of complainant, who was to be "carried [by Laz- 
ard Frères] at a reduced rate of interest for a year or two," and allowed 
to redeem the property by paying the amount of the indelstedness exist- 
ing at the time of the exécution of the deed, wj^th interest at a reduced 
rate, and poste subsequently incurred in caring for the property. If 
snch an agreement had been in fact made, I am unable to understand 
-by what li^alprocess the property of Mrs. Ord.eould be thus vested in 
complainant. It is not pteténded that up to the time of the exécution 
of the deed of date Februàry 24, iSSlj- complainant had àny interest in 
;any of the property in controversy, ejccept the Todos Santos rancho, and 
that he had no interest of any nature in that rancho I think lias already 
been shown. There is no rule of lawof which I hâve any knowledge 
nnder which such an arrangement as is stated by complainant could be 
made to operate to vest Mrs. Ord's title in him, Besides, a party who 
cornes jnto a court of equity must do so with clean hands. That, so far 
as Mrs, Qrd is concerned, the deed of date Februàry 24, 1881, was in- 
, tended as an absolute conyeyance of ail her right, title, and interest in 
ail of the property is undisputed, even by the complainant himself. In- 
deed, his case is based upon that thepry; and yet, while acting as the 
trusted agent of that lady, who was his mother-in-law and an aged wo- 
man, he daims to hâve made such an arrangement with the manager of 
.Lazard Frères as that he . could thereby acquire her property, in four 
pièces, of which it is not pretended he then had any interest, by subse- 
quently paying the amount of the indebtedness at a; reduced rate of in- 
terest; Such an arrangement, if it had been made, would bave been 
; uneonscionable in the extrême, and such as no court of equity ought to 
enforce in favor of the party making it, But the testimony of complain- 
ant ifk regard to the agreement is not only inconsistent with his letters, 
but it is positively denied by David Cahn, who explicitly states in his 
testio^ony that he never made any agreement with complainant by which 
he was to, assume the indebtedness of Mrs. Ord and himself theretofore ex- 
isting, or by which the deed in question was to be consid^red other than 
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what it purported to be, a deed absolute, or by which complainant was 
to be entitled to redeem the property under any circumstances or condi- 
tions; and complainant's testimony is, in many respects, also at variance 
with that of various otber witnesses, and upon the vital points in the 
case is in itself highly improbable. The conduct of the parties subsé- 
quent to the exécution of the deed of February 24, 1881, was not incon- 
sistent with the absolute ownership of the property by Weill, who, as 
has been stated, stood in the place of Lazard Frères. There is no doubt 
that they preferred the money to the land, not only at the time they 
took the deed in question, but for many years after; and through David 
Cahn gave complainant the privilège of selling it, and retaining what 
he could get over and above what it had cost them, with interest and 
expenses. During ail of thia time the relations of the parties continued 
intimate, and complainant made every effort to sell the property, but 
withoiit success. At times Lazard Frères were willing and anxious to 
take less than the property had cost them, with interest and expenses. 
In July, 1885, when the amount had reached over $31,000, David 
Gahn told complainant theywould take $28,000; and in July, 1886, 
when the amount exceeded $35,000, he told him they would take $30,- 
000;- but complainant wasJjnable to etfect sales. During this time, 
covering a period of over five years, many interviews occurred, and 
many letters passed between the parties. In this correspondence I hâve 
observed no letter from complainant in which h^ asserted or assumed 
that any of the property belonged to him. Only one letter during those 
years assumed the existence of an indebtedness from him to Lazard 
Frères. That letter was written on the 24th of July, 1885, more than 
four years after he claims to hâve assumed towards Lazard Frères, by a 
verbal agreement, the position of debtor. This letter requests Lazard 
Frères to send him "a mémorandum of what I owe;" adding, "I wiU be 
entirely guided by what I owe," etc. This letter was answered by Alt- 
schul, one of the firm's accountants, in which it is said, " Your account 
will be sent shottly." Altschul testifies that he knew nothing about the 
understanding between David Cahn and complainant, and David Cahn 
testifies that he never saw the letter. The adoption by Altschul of the 
language of the letter he was answering, and using the term "your" in- 
stead of "the," should not, as justly observed by counsel, be accorded 
much significance. But this very letter of Altschul to complainant in- 
closed a copy of a letter written by Eugène Meyer, as attorney in fact 
for Weill, to a person who was supposed to be a tenant of Mrs. Hartnell, 
who had a life-estate in the Todos Santos rancho, proposing to rent the 
rancho to him, and complainant's attention is called by this letter to 
"the party now on Mr. Weill's property," and complainant is therein 
requested to "take no steps which will conflict withour direct instruc- 
tions to that gentleman." In several letters from Lazard Frères to com- 
plainant they speak of the property as belonging to Weill or themselves. 
In a letter of October 11, 1881, after asking complainant's opinion as 
to "the lowest figures we should accept for the Todos Santos rancho," 
they say: "Jjct us see if they agrée with ours, and if not we will hâve 
v.42F.no.l3— 46 
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to cdiiëult our frienSà 'at Santa Barbara, and accépt what the ranch is 
wortb." In one beariftg date NovéïHber 15, 1881, liiey mention certain 
persoilB' who had applied to purchàs0i*'the TodoB Sahtop rancho ownéd 
by usl" In oné to Ôimplainant, dàted Decembér 9, 1884, they refer to 
hiïn a letter from Judgé'î'ernald.'propbsing to fenceithe State-Street lot, 
and ësk'complainant's '^opinion of tbis matter, as fàr as the fencing of 
Weilii^ô propèrty is Conéerned," and ask that he "excuse the trouble 
giVen." In a letter from complainsnt to Eugène Meyer, dated Septem- 
ber 12,' 1^85, he sends a map of the Todos Santos rancho, and says: 
"I féi'véQtly hopé tbât you will be able to effect an advaiitageous sale of 
the lalidâi'* Ina letter «f date Decembér 1, 1885, be says, referring to 
thé State-Street loti "Aithoùgh yoti do not say anything about the lot 
oh Stàtei Btreet, * * * if you do sell I hope you will receive a good 
round 'pTiCé for it." Thèse lettèrs are inconsistent with the contention 
of cômpMnant in the' présent case, but they are consistent with what 
I think the èase clearly i^hows throughout, that Lazard Frères were anx^ 
îoùB io'^t the inoney they had invested in the property out of it, and 
thàt,' bècause of their tmfamiliarity ivith.theland, and their friendly re^ 
latiûnè With bo^plaiïiaot, which th^ cbhtinued to exist, and because of 
the privilège they had àocofded him of sélling the property in order that 
he might make'somethiiig owt of it if he coùld, they felt justified in ask- 
ing hiifl for bis views in fœpect to it. . 

It is tii^d Uiat thô'^boàkjsof Lazard Pf ères show fcat the indebtedn^s 
oontinued- to' èiist -against complainànt after the exiecution of the deed 
of FèbrUàr)''24, 1881.^ 'Atthe tîméof! the exécution of that deed, and 
for morè thàti a year beforé, the indebtedûess of Mrs. Ord and of com- 
J)là'ina«t was carried apon the books of the firm under the head "Ord- 
Kahn," as the moSt convènient method of kôeping ah account of the 
nioneys loatiéd and advadced tô those parties; but, manifestly, that cir- 
cumstanee'did not chan^è'toe charadtef of the indebtedness, which was 
evidiencedby thfi promiBÈoi^ notes of M?s. Ord and complainànt which 
Lazard 'Frères lstiirheld,tb 'an openadcbùnt againët them. When the 
IndebtediièBS wfis paid by'the conveyance ofthe property by the deed of 
date Fiebma*y 24, 1881, ail written évidence héld by Lazard Frères 
against Mrs. Ord aiid cônoplainant was canceled ahd sunfendered to them, 
but the fact of thé paymént was not'eiitered in: thè bocks under the ac- 
Cbunt headed "Ord-Kàhti.-" Whèthôf ôr nbt correct book-kbeping re- 
iquired siich ehtry; or wHether, as iâ'blâiTried, the account was properly 
kept open 6^ ah accourit^against the i property, to Show its cost, andin 
which to make future entries of costs abd^ expenses paid on account of 
it, I do not know. But certain it is thatthe account headed " Ord-Kabn " 
was never, after the exedution of the deed in question, regarded by any 
orie conciected with' the management of the bank as an account against 
Mrs. Ord and complainànt. Or eithefôflhem, hortreàted as such. Nô 
mohey was evôr démanded or recèived of thèm, or either of them; 
thereôii, nor eould ha\^e been, for the simple- réaâon that the indebted- 
nesà had beèti wiped iont by the sale and odnvèyance of the property. 
Besides, soHié ôf the' etitries madein the account after the exécution of 
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the deed exclude the idea that it was kept alive against Mrs.^ Ord and 
boûiplainant, or either of them, but are consistent with the claim that it 
was continued as an account showing the cost to the bank of the prop- 
erty. Certain it is, also, that if the account showed an existing indebted- 
ness against complainant, it showed prëcisely the same thing in respect 
to Mrs. Ord; and that would prove toô much for complainant's case, 
which concèdes that Mrs. Ord 's indebtedness was paid by the cônveyance 
in question and his assumption of the debt. It is incredible that any 
sane barikers would hâve allowed sô lai^e a debt to stand until it was 
barred over and over again by the statute of limitations, and that, too, 
without even ever demanding paymentof interest or principal; and it ia 
asking too niuch of a court to believe that the complainant ever under- 
stood that Lazard Frères would permit Mm to owe them so many thou- 
sand dollars without a scratch of his pen to show for it, and without ever 
calling upon him for interest or principal during ail the years that hâve 
since elapsed. I think the case is without any merit on complainant's 
part, and, accordingly, there will be a decree dismissing the bill, and 
awarding ctoss-complainant the relief demanded in the cross-bill, with 
costs. 



Thompson Houston Electeic Co. v. City of Newton et al. 

iCireutt Court, S. D, lowa, O. D. June 24, 1S90.) 

1. IIc:ncn>AL Corporatioss— Pdbmo Impeovements— Electeio Liqht. 

Under Acts 22d Gen. Assem. lowa, c. 11, which autborizes èities to establish and 
maintain eleotrio light plants when the majority of the votera of the city shall by 
vote approve the aame, a citymay erect an,electric plant for the purpose of ftir- 
nlshing light to its inbahitants in their stores and houses, as well as lor lighting 
the streets and public places of the city. ' 

3. Same. 

The action of a city in authorizing a private corporation to erect an electric plant 
for thé purpose of lighting ihe city, without any grant of exclusive rights, does not 
deprive the city of the right, tlnder said statute, to erect an electric plant itself for 
the same purpose. 
8. Bamb — Bonds — Scbmission to Vote. 

Whereit Is intended to pay for said plant by the issuanee and sale of city bonds, 
It is proper to submit to vote the entire matter of ereoting the plant and issuing tha 
bonds in one proposition. 

4. Bamb — OrdiNance. 

Under that provision of said açt which provides that the city council may order 

the Bubmission of the question of electric lighting to a vote, or that the mayor may 

do so upon pétition of a certain number of tax-payers, the aidoption of an oralnaace 

providiag for the érection Of an electric plant is not a condition précèdent to the 

- submission of the question. 

& Bamb — Constttctioual Limit dp Debt. 

Where, at the time the issuanee of city bonds is authorized by vote, the issuanee 
of such bonds would increase the city debt beyond the constitutional limit, but the 
bonds are not issued until tue debt bas been so reduced tbat their issuanee does 
not bring It beyond such limit, the bonds are not void, since no debt Is created tUl 
the bonds are issued. 

5. BaME— ISJDNCTION. 

The fact'that city bonds were sold and delivered before the orcUhance provlding 
for issuing them took efCeot is no ground for epjoining their paymeut at thç suit (tf 
a tax-payer. 
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In Equity. Ohmotion for injunction. 

H, S. Window and Clark Vamumi, for complainant. E. J. Salmon and 
J. G. Day, for défendants. 

Shikas, j. From the allégations of the bill filed in this cause, it ap- 
pears that the complainant is a corporation created under the laws of 
the state of Connecticut, and is engaged in the business of erecting and 
opéra ting electric light plants, and furnishing electric power; that by a 
contract entered into with thecity of Newton, lowa, it obtained the right 
to erect and maintain an electric light plant in said city, and did so erect 
and maintain the same, and furnished lights to private citizens, and 
also, by contract with the city authorities, furnished lights for the streets 
and public places of said city,-Tthe latter contract terminating, January 
23, 1890; that, relying upon itsagreementwith the city, the complain- 
ant has expended .at;.least $20,000 in the érection of said electric light 
plant, and is prepared and is able to furnish ail the electric light, both 
arCï afld incandescent, needed for lighting the streets and public places 
pf; the city, and tq supply the wants of the people of said city, which 
has a population of about 3,000, and is what is termed in the statut,es 
of lowa a city of the second class; that said city is now proposing to 
erect and maintain an electric light plant with which to light not only 
the streets and public places of the city, but also to furnish to the inhab- 
itants light for private use; that it is the purpose of the city authorities 
to issUfe muhici|)al bôhd's to the ariiôtint t>f $14,000 for the érection of 
such electric light plant, and to tax the property in said city, including 
that owned by complainant, for the purpose of pàying the interest and 
principal of said bonds; and that the right to erect such electric plant 
and issue such bonds is claîmed under a vote had at the annual city 
élection , held March 30, 1890. An injunction is sought against the 
érection 6f such electric plant, ahd àgainst the issuance of the bonds for 
such purpose; the bill thus presenting two gênerai grounds, upon which 
is based the relief spught. 

By chapterll, Acts 22d Gen. Assem. lowa, it was enacted that cities 
shbùld hâve powér to establish and maintain electric light plants, or to 
authorize the érection of the same, "but no such works shall be erected 
or authorized until a majority of the voters of the city or town, at a gên- 
erai or spécial élection, by vote, approve the same;" and by section 3 
of the act it was provided that the city should bave power to issue bonds 
fur; the purpose of ègt'ablishing electric plants, subject to the restriction 
that the total amount of indebtedness for ail purposes should not exceed 
6 per cent, of the aésëssed value of the taxable-iproperty within the city. 
The theory of the complainant is that under this statute the city had 
the option given it in regard to electric plants, and that it could origi- 
iiaUy bave erected the Same by vote of the people, but, having elected 
to authorize private parties so to do, it is estopped from afterwards en- 
tering the tield as a competitor; that while the complainant has not an 
«xolusive right under its agreement with the city, and cannot object to 
thetity aUtliorizing other private compàhies or -ï)ersons to erect and 



THOMPSON HOUSTON ELECTRIC CD. ». CITY OF NEWTON. 725 

maintain electric plants in the city, yet complainant has the right to en- 
join the city from undertaking the work, because the city can, through 
the exercise of its taxing power over the property in the city, including 
that owned by complainant, raise money for the running of the plant, 
instead of being compelled to provide the same by charging for the use 
of the light, and thus the city can practically drive complainant eut of 
the field, and destroy the value of its plant, which was erected in the 
city by an agreement with the municipal authorities. There is great 
force in the suggestion thus made. It is doubtless true that, if the city 
enters the field by the érection of its own plant, it will hâve an advan- 
tage over the complainant; yet it does net follow that the court can in- 
terpose and restrain the city from erecting the contemplated plant. As 
already stated, the city did not grant any exclusive rights to complain- 
ant; and the latter, when it erected its plant, took the chance as to fut- 
ure compétition. AU that is now shown is that the city proposes to 
erect an electric plant, and to raise the money for so doing by the issu- 
ance of bonds in the sum of $14,000. The statute confers the right so 
to do upon the city; and I cai> see no ground justifying the court in in^^ 
terposing by injunction, and preventing the city from establishing its 
prpposed plant. The suggestion that the city may use its taxing power 
so as to prevent complainant from fair competitiçn on its part is a sug- . 
gestion only, and not the avéraient of a fact. The city may estaWish 
Buch rates for the lights furnished by it as to enable the complainant to 
faii'ly compete therewith. Tf it cannot do so, and the city can supply 
its citizens at a lower rate, are not the latter entitled to the benefit 
thereof? It is entirely possible that the proposed action of the city 
may cause loss to the complainant. But there is no ground justifying 
action by the court short of holding that, by the mère action of the city 
in authorizing the complainant to establish its plant without any grant 
of exclusive rights, the citj' therôby deprived itself of the right to érect 
an electric plant for the benefit of its citizens; and this extrême groUnd 
I am not prepared to take. 

It is also urged that the city has only the authority to erect an electric 
plant for the purpose of lighting the streets and public places of the city, 
and is not authorized to furnish lights for use in the houses and stores 
of its citizens. The act of the gênerai assembly giving the right to cities 
to erect, or to authorize the érection of electric plants, makes no dis- 
tinction between lights used for public or private purposes; and the right 
-of the city in the érection of its own plant is not limited in any other 
way than is the right of a company authorized by the city to erect the 
plant. IthaiS been the uniform rule that a city, in erecting gas-works 
or water-works, is not limited to furnishing gas or water for use only up- 
on the streets and other public places of the city, but may furnish the 
same for private use; and the statutes of lowa now place electric light 
plants in the same category. 

The next gypund relied on in support of the right to an injunction i» 
that the question of establishing the electric plant was not properly sub- 
fmitted tpthe electors of the city, and that the necessary authority did. 
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not exîst in the city authorities to undertake its érection. Tlie statuto 
reqtiîrés the question of erecting ail electric plant to be subniitted to the 
vôters. It appears that February 10, 1890, the city council passed a 
résolution to the ëÉFect that, in aCcbrdance with section 4, c. 11, of the 
Lftwis of the 22d General Assémbly of the stdte' of lowa, there be 
Bùbmitted to the qualified eleétors ôf said city at the next gênerai elec- 
tioh, où the first Monday in March, 1890, the proposition to issue the 
boiidà of the city of Newton, lowa, to the amountof not to exceed $14,- 
000, or Bo much thereof as in the judgment of said city council may be 
needed, to be used for the construc'tiori of an electric light plant to supply 
light for the city of Newton and its inhabitants. Certain pétitions, signed 
by 25 or more résident tax-payers in each ward of the city, were pre- 
sented to the mayor thereof, teqtesting him tô Submit at the next gên- 
erai élection the question whether an electric light plant shall be estab- 
lished in said city by the municipïility, in pursuance of chapter 11 of 
the Acls of the 22d General Assembly , to be owned and operated by said 
city, and that, if it be be determiiied by a majority of the votes cast 
tbàt SQch plant bé established, the bonds of the dty be issued to 
thé amountof $15^000, or so much thereof as in the judgment of the 
city council should be needed foir stich work. Thereupon the mayor 
issued his proclamation addressed to the electofs of the city of Newton, 
and reciting the resolution adoptedby the council; and the présentation 
of the pétitions aforesaid, and notifying said electors that at the coming 
gênerai élection the question as set out in the resolution of the city coun- 
cil Wduld be submitted to them, and continuing: 

" ThpSè favoring such proposition — that is to say, that an electric light plant 
be established by said city to supply light for said mùhicipality and the In- 
habitants thereof, and to provide fct thé pa^ïment of tlie saitie bytheirissning 
bonds of said city in an nmount of not to exceed fourteen thoiisand dollars, 
or so much thereof as in the ju4gn(ient of said city council may be needed for 
such pm;pose, wliieh aaid bonds shall bear iuterest at the rate of not exceed- 
ing six per cent, per annum, inteiest to be payable annually, and which bonds 
Bliall be redeemable in ten years.and payable in twenty years — shall hâve 
ballots either written or printed, aîid shall bein the following form, «For 
electric light plant, 'and those opposed to said proposition shall hâve ballots 
either written or printed, and in the foUowing form, «Against electric light 
plant.'" 

The foriM of the ballots is in exact accordance with the requirements of 
section 4 of the act of the twenty-Second gênerai assembly. The objection 
urged to the résoltition of the ctiuncil, the pétitions of the tax-payers, and 
the proclamation of the mayot id thiat the proposition submitted to the 
voters embraced two matters: (1)' S'hoùld the city erect an electric light 
plant? (2) Should the city issue bonds in the sum of $14,000 or less 
to pay therefor, running 20 years?-*^ahd that thèse two matters should 
either ha ve tieen Submitted at two différent élections, or in two separate 
propositions at the same élection, so that each elector conld hâve voted 
as he pleased on each proposition. By référence to the act of the twenty- 
second général assembly, ît willbe seen that it ptovides that cities may 
erect, or authorii^ the érection of, electric light plants, provided the elect- 
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ors so détermine, atid that the cities may issue bonds for that purpose; 
and then, when providing for the élection, it prescribes the form of the 
ballot to be used. Wben the, electors of a city are called upon to vote 
upon the question of the érection of an electric plant, it is of the highest 
importance for them to know what provision is to be made for payment 
of the expense of such érection; and it seems to me that the true wishes 
of the voters can be better ascertained by submitting to them the terme 
^pon whîch the council expect to be able to erect the plant, than by sub- 
mitting the single question of erecting or not erecting. Voters are not 
prepared to vote understandingly npoa such a question unless they know 
how it is proposed to raise the funds needed in the érection of the plant. 
Th.€ proclamation of the mayor submitted to the voters the exact propo- 
sitioii that they were called upon to décide, and in a way that could not 
jnislead any one who would ^ke the trouble to read the proclamation; 
and, while it may be true that some voters might wish to vote for the 
érection of an electric plant, but against the issuance of bonds for that 
purpose, a.nd that they did not hâve ihe chance to express their wishes 
is this particular, y et such fact cannot invalidate the élection ; that was 
held. The question the city council wished to.have decided was not as 
to the abstract views of the tax-payers upon the question of the érection 
of electric plants, without regard to the mànner of paying the cost thereof, 
but upon the one form of liie proposition,-— whether the voters favored 
the érection of such plant by the city when to do so the city would be 
required to issue bonds to an amoiint not exceedii^ $14,000. I cannot 
eee that substantial objection, can. be taken to the form of proposition 
submitted; and, the majority of the voters havingcast their ballots in 
favor of the érection of the electric plant, it must be held that thereby 
the city was authorizedto undertake the érection of the plant, and to 
issue bonds for that purpose. 

It is further urged that the city cannot prôperlyundertake the érection 
of the plant except by the adojjtion of aa ordinance providing therefor; 
a resolution to that effect being insufficient. The statute of lowa creat- 
ing municipal corporations does nOt make clear when the municipal ac- 
tion should be by ordinance, as distinguished from a resolution. If the 
passage of an ordinance is needed to authorize the city to entet upon the 
work of erecting and maintaining an electric plant, such course is still 
open to the city. I do not think the adoption of an ordinance was nec- 
esaary to authorize the submission of the question to a vote of the elect- 
ors. The statute provides that. the council may order the submission 
of the question to a vote, or that the mayor may order the , submission 
upon pétition of the requisite numbérof tax-payers; and this precludes 
the idea of the necessity of adopting an ordinance as an essentiâl prereq- 
uisite to submitting the matter to the electors. It is the action of the 
voters under the provisions of the statute that authorizes the city au- 
thorities to undertake the érection of the plant; and, even though there 
may be force in the su^estion that an ordinance specifically providing 
for the érection thereof ought|;obe passed, I do not see that the fact that 
such ordinauce bas not yet been adopted oalls for action on the part of 
tiiejqonrt by,way of injunctiou. , ; i - : . 
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It is also averred in the bill thatthe issuance of $14,000 in bonds wîll 
increase the indebtedness of the city over the constitutional lirait of 5 per 
cent, apon the taxable value of the property within the limits of the city. 
According to the showing made in theafSdavits submitted by complain- 
antj the indebtedness at the time the vote was taken was such that the 
issuance of $14,000 in bonds would carry the amount due somewhat over 
the 5 per cent, limitation; but, as appears from the afRdavits submitted 
on behalf of the city, before the city in fact issued its bonds the indebted- 
ness had been reduced by payments thereon so that the addition of the 
$14,000 to the amount existing at the date of the bonds did not reach 
the constitutional limit. The vote of the electors did not create an ex- 
isting indebtedness. It authorized the city to undertake the érection of 
an electric plant. The city authorities, in carrying on this work, are 
subject to the constitutional limitation; but no debt was created until 
the bonds were issued and sold, and at that time the indebtedness was 
tiot increased over the limitation by the sale of bonds. 

It further appears that on the 28th of April, 1890, the city council 
passed an ordinance reciting the resuit of the élection, on the question of 
thô érection 6f an electric plant, and providing that the mayor and city 
clerk are authorized and directed to issue bonds of the city in the sum 
of $14,000, 20 thereof to be of the dénomination of $500 each, and 20 
of $200 each, to be used as needed in the érection of the electric plant. 
Thereupon a contract for the sale thereof was made with the Citizens' 
National Bank of Des Moines, whereby the bank agreed to take from the 
city its bonds to the amount of $14,000, paying par therefor, but the 
bank preferred to take bonds of $1,000 each rather than in smaller 
amounts; and thereupon the city council amended the ordinance ôf April 
28th by passing on the 23d of May, 1890, a substitute for the first sec- 
tion, wherein it was provided that 14 bonds of $1,000 each should be 
issued. The amended ordinance took effect June 2d. On the 31st of 
May the city authorities delivered tothçi bank 14 bonds for $1,000 each, 
and received the pay therefor in accordance with the préviens agreement 
entered into with the bank; the bonds thus delivered bearing date June 
2d. It is now urged thatthe bonds were in fact issued and delivered 
before the ordinance authorizing the issuance thereof took effect; and 
therefore the bank, which bas been made a party défendant, should be 
enjoined from selling the bonds, and that they should be declared void. 
The facts do not présent a case of an issuance of bonds tainted with fraud 
or illegality in the purpose of their issue, wherein it mightbe necessary^ 
for the protection of the city or its tax-payers, that an injunction should 
issue to prevent the bonds passing into innocent hands. If thèse bonds 
should be delivered baek, the obligation would be upon the city to ex- 
écute and deliver to the bank its bonds in the sUm of $14,000, and, 
while it may bave been an irregularity to deliver the bonds to the bank 
before the amended ordinance took effect, yet it was in fact donc, and 
the city bas received the fuU value therefor; and certainly the complain- 
ant, as a tax-payer in the city of Newton, bas no ground to invoke the 
action of a court of equity for its protection in the promises. If the de- 
livery of the bonds before the taking effect of the amended ordinance de- 
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Btroys their validity, whîch I do not mean to affirm, that is a îegal défense 
thereto. If there exists ground for équitable interférence, it would rather 
be in favor of the bank than of the tax-payer. 

Counsel bave presented other points in argument, but none whicb cal! 
for particular remark. I find no substaiitial ground calling for the issu- 
ance of the writs of injunction prayed for; and the motion therefor ia 
overruled, and the restraining orders heretofore granted are set aside. 



Sqtjaie V. LooKouT Mountain Co. et ai. 
(Cireuit Court, E. D. Tennessee, S. D. June 17, 1890.) 

Eqottt Plbading— SniTS against Corporations. 

Under equity rule 94, which provides that every blll bronght hy oneor more 
stockholdera agalnst a corporation and others, founded on rights which may prop- 
erly be asserted by the corporation, must set forth with particularity the efflorts of 
■ the plaintiff to secure suoh action as he desires on the part of the direotors, and, il 
necessary, of the shareholders, and the causes of his f allure to obtain such action, 
the court bas oo jurisdiction of a biU to enjoin the transfer of part of tlie stock of 
the défendant to another corporation, which fails to set forth such efforts, thongli 
it allège that the direotors of the one corporation are also dtrectors of the other, 
that it would havô been uaelesB for plaintiff to demand thatteey would bring suit, 
and that plaintiff would hâve made such demand had be not known that they would 
refuse. Followlng Hawes v. OcMand, 104 U. S. 460. 

In Equity. On motion to dismiss the bill for want of jurisdiction. 

Key, J. The complainant allèges that he is a stockholder in the 
Lookout Mountain Company; that said company was organized as a 
fitatutory real-estate and irnmigration corporation under the laws of 
Tennessee, with a capital stock of $1,000,000, but that only $600,000 
of said stock weré subscribed for; that aboutTOO acres of land were pur- 
chased by the cômpany upon the top and sides of Lookout mountain, 
valued at $600,000. Books for the the subscription of* stock were 
opened, and $600,000 of the stock only was authorized to be subscribed 
for and issued, but the remaining $400,000 of the stock has never been 
subscribed for or issued. It is further alleged that the individual défend- 
ants are seven of the nine directors of the company, and that they hold 
a majority of the stock of the company. Complainant avers that he ia 
the owner of 143 shares of the stock of the company, each share being 
$100; that 133 of thèse shares were transferred to him July 14, 1887; 
that on the 28th of July, 1887, the other défendants, by some fraud- 
ulent and unauthorized scheme or contrivance, undertook to transfer and 
issue to the Chattanooga & Lookout Mountain Railway Company the 
$400,000 of stock in the Lookout Mountain Company which had not 
been subscribed for. It is charged that those défendants intended at 
thetime this stock was so issued and donated to become stockholders in 
the Chattanooga & Lookout Eailway Company, and that they did be- 
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comé sucîi , and becôme seven of the railway cohipany's nine directors, 
so that this stock is now claimed by thèse défendants, who it is alleged 
constitute a majority of the directors, and own a majority of the stock in 
both corporations. Tiae Chattanooga & Lookout Mountain Railway 
Company is a Tennefesee corporation, and the défendants are citizens of 
Tennessee. The complainant is a citizen of Ohio, and allèges that he 
had no notice of thèse transactions until May 28, 1890. The présent 
matter for considération is whether an injunction shall issue restraining 
any transfer or incumbrance of the stock. Défendants insist that this 
court has no jurisdiction of the cause, and that, so far from an injunction 
being awarded, the bill should be dismissed. 

The first question with which we are confronted does not arise upon 
the merits of the case made in the bill, but whether the allégations of 
the bill are such as are necessary to invest this court with jurisdiction 
of the case. Rule 94 pirescribed by the suprême court for equity pro- 
ceedings in this court says: 

"Every biUbroughtby oneor more stookholders in a corporation againat 
the corporation and other parties, fbnndiîd on rigljts which may properly be 
asserted by the corporation, miist be verifledby oath, and must contain an al- 
légation that the plaintifl was a sharebolder at the time of the transaction of 
Which he complains, or thàt his share hâddevolved on him since by opération 
èf law, and that the. suit is not a colltisive one, tb confer on a court of the 
United States jurisdiction of acase of which it wouldnot other wise hâve 
eognizance. It must- aiso set forth with particnlarity the efforts of the plain- 
ti£E to secure such action as he desîreaonthe part of the managing directors 
or trustées, and, if necessary. of the shareholders, and the causes of his failura 
to obtàin such action." , 

In Hawea v. Oakland, 104 U. S. 460, 461, the court says: 

"To enable a stoclîholder In a corporation to sustain in a court oî eqnity.ln 
his own name, a suit founded on a right of action existing in the corporation 
itself, and in wliich the corporation itself îs the appropriate plaintiff, there 
must exist, aiS a foundation of the suit, some action or threatened action of 
the managing board of directors or trustées of the corporation, which is be- 
yond the authority conferred on them by their charter or other source of or-^ 
ganization; or such a fraudulent transaction completedor contemplated by the 
acting managers in connection with Some other party, or among themselves, 
ôr with other sharèholdeis, as will resuit in serious injury to tlie corporation, 
OT to the interests of the other shareholders; or where the board of directors 
ora majority of thèm are acting for their own interest in a manner destruct- 
ive of tl»e corporation itself, or of the rights of the other shareholders; or 
where the majority of shareholders themselves are oppressively and illegally 
pursuing a course in the name of thé corporation which is in violation of the 
rights of the other shareholders, and which can only be restrainéd by the aid 
of a court of equity. * • • But, in addition to the existence of grievances 
which call for tliis kindof relief, it is equally important that, before the share- 
bolder is permitted In his own name toinstitute and conduct a litigation which 
usually belongs to the (forporation, he should show to the satisfaction of the 
court that he has exhau^ted ail the means within his reach to obtain within the 
corporation itself thé rédress of his grievances, or action in conformity to his 
wishes. He must make an earnest, not a simulated, effort with the manag- 
ing body of the corpoi^ation to induce remédiai action on their part, and this 
must be made apparent tothe coutt. If time permits or has permitted, he 
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must show, if he fâils.with the directors, that he bas made an honest effort to 
obtain action by the stockholders as a body in the matter of which he com- 
plains. And he muet show a case, if this is not done, vvhere it coultj ni)t ba 
doné, or it was not reasonable to reqnire it. The efforts to induce such action 
as complainant desires on the part of the directors and of the shareliolders, 
when that is necessary, and the cause of failure lu thèse efforts, shouid be 
stated with particularity." 

The décision and the rule predicat«d upon it are spécifie and manda- 
tory in their requirements. The bill under considération; makes no aver- 
ment of any effort on coinplainant's part to secure the action he desired 
of either the directors or stockholders. On the contrary, the bill shows 
that no such effort was made. On this point the bill says: 

"The boardof directorsof theLookout Mountain Company is the samenow, 
with one exception, as it was when thèse illégal and fraudaient acts were 
committed by them, and ail them, except two, are the principal stockholders 
of the Chattanooga & Lookout Mountain Bailway Company, and the board is 
under their control, and, of course, it would hâve been useless for him to 
make a demand on them to institute a suit to recover the stock; but he would 
bave made said application had he not known that they would refuse." 

The complainant seems to believe that a demand of the directors for 
suit is ail that rule 94 requires. The language of the rule does not sup- 
port in the slightest degree such an inference. It provides that "every 
bill brought by one or more stockholders in a corporation, against the 
corporation and other parties, founded on rights which may properly be 
asserted by the corporation, * * * must set forth with particularity 
the efforts of the plaintiff to secure such action as he desires on the part 
of the managing directors or trustées, and, if necessary, of the share- 
holders, and the causes of his failure to obtain such action." 

As to the directors or trustées, the language is positive and manda- 
tory. The nature of his efforts and the causes of his failure must be 
stated, as to them, with particularity, and, if necessary, he must show 
like efforts with the shareholders, and the causes of failure with them. 
The bill may show that there was no necessity for efforts to be made with 
the shateholders, but not so as to the directors. 

The language of the rule and of the décision in the case of Hawes v. 
Oakland, supra, implies, indeed more than implies, that action of the di- 
rectors and trustées, as well as shareholders, complained of must almost 
necessarily be the action of a majority of them. Justice Miller, in the 
case referred to, groups in four classes the wrongs for which billsmay be 
maintained : (1) Some action or threatened action of the managing board 
of directors or trustées which is beyond the scope of their powers. (2) 
Such fraudulent transaction completed or contemplated by the acting 
managers, in connection with some other party or among themselves, or 
with other shareholders, as will resuit in serions injury to the corpora- 
tion or its shareholders. (3) When the board of directors, or a major- 
ity of them, are acting for their own interests in a manner destructive of 
the corporation itself, or of the rights of the shareholders. (4) Where 
the majority of the shareholders are oppressively and illegally pursuing 
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a course in the name of the corporation iû violation of the rîghts of the 
other shareholders. ' " 

AU thèse classés embrace action of the directors officially, and not in- 
dividually, and neceàsarily action by ail or a majority of them, and 
classes 3 and 4 in positive terms embrace action by a majority of the di- 
rectors and shareholders; and yet, in thèse cases, precisely similar to the 
one in hand, so far as some of them are concerned, the learned and great 
judge says the compl&inant "should show to the satisfaction of the court 
that he has exhausted âll the means within his reach to obtain, within 
the corporation îtself,the redress of his grievances, or action in conform- 
ity to his wishes. He naust make an earnest, not a simulated, effort, 
with the managing body of the corporation, to induce remédiai action 
on their part, and this must be made apparent to the court." 104 U. 
S. 460, 461. 

Complainant attempts to excuse and justify his failure to do thèse 
things by maintaining that when a majority of the managing directors or 
of the stockholders of a corporation do, or undertake to do, an illégal, 
fraudulent, or corrupt act, itis unreasonable to suppose they will refrain 
from doing the act, or will revote it, and restore the former and just con- 
dition of things, although every possible effort be made to induce them 
to do so, and therefore it is unnecessary to make any effort in this direc- 
tion. There is nothing to support this position, but everything is against 
it. It will not do to permit complainant's judgment and opinion to nul- 
lify and abrogate the rule. DimpféU v. Railroad, 110 U. S. 209, 211, 3 
Sup. et. Rep. 673; Quincy v. Sted, 120 U. S. 244, 248, 7 Sup. Ct. 
Rep. 520. 

But if ail thèse things were ont of the way, does complainant's bill 
make a case for the injunctive interposition of the court? , As the case 
stands, ail the allégations of the bill properly pleaded must be regarded 
as true. Cbmplainant says that he became theowner of ail his stock but 
ten shares» July 14, 1887; that two weeks after, the bargain or transaction 
complained of between the two corporations took place, but thathenever 
heard ofit until May 28, 1890. Hefiled his bill June 9, 1890. Why 
and how he slept uponhis rights for almost three years does nofappear. 
A court, egpecially hère in Chattanooga, must know something of the bis- 
tory and geographical situation of the two corporations assailed by the 
bill. The bill avers that the property of the Lookout Mountain Com- 
pany consists of iands upon the top and sides of I^okout mountain, and 
we know that they are upon the end of the mountain next to Chatta- 
nooga and the Tennessee fiver. We know that the chief value of thes& 
Iands dépends upon their becoming a summer regort, and being pur- 
chased as hotaes for the people during the beat of summer. To bring; 
them into, profitable market, it is necessary to bave easy, safe, and rapid 
access to and egress from them. A railroad becomes not only useful, 
but important, not to say necessary, in the successful disposition and use- 
of thèse Iands. Then, again, a railroad running from the railways at the 
base of the mountain up to and along its top must dépend for profitable 
business upon the population upon the mountain. The, more the peo- 
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pie — the more numerous the homes upon the mountain — the greater the 
opérations of the railroad. The interests of the land company and the 
railroad company are so interdependent and blended as to become es- 
eentially the same, and the prosperity of one necessarily builds up and 
impels the success of the other. Surrounded and attended by thèse con- 
sidérations, it was the part of wisdom and successful enterprise on the 
part of the direstors of the land company to aid and encourage by ail le- 
gitimate means the construction of a railroad to and through the prop- 
erty of their corporation. Another thing a judge must know is some- 
thing of the réputation and standing of those who are fais neighbors, and 
réside in the same community with him . The directors who are sued 
in this case are among our leading business men, gentlemen of high and 
honorable character, whom the law, as well as their neighbors, présumes 
to be honest. When we hear that gentlemen of such high character for 
integrity and good business judgment hâve represented their corporation 
in a transaction of confessedly great importance in promoting the inter- 
ests of their corporation, we should not hastily conclude that their action 
was corrupt and fraudaient, although some question might arise as to 
whether they had power to do the act complained of. The case made 
bythis bill shows not only the propriety, but the uecessity, for rule 94. 
Hère is a complainant whose eyes and ears were closed during the whole 
period during which this railroad was being constructed; but after it is 
completed, and the property of his corporation has received, and is en- 
joying the benefits of its construction and opération, he wakes up, and, 
within 12 days after he hears of the transaction of which he complains, 
he files this bill. Did not a sensé of justice and fair dealing demand that 
he should hâve called upon the directors, and asked for an explanation 
of the transaction? Then, if they failed to satisfy him of the good faith 
or the legality of the transaction, he should bave made an earnest effort 
to induce them to do what he conceived to be just in and by his cor- 
poration. Failing in this, then he might hâve appealed to the courts. 
I regard it that it is not only clear that an injunction should not be 
granted, but I think the motion to dismiss the bill because it fails to 
meet the requirerhents of rule 94, and of thè décision in Hawes v. Oah- 
land, swpra, is well taken; and, unless complainant by the ruie-day in 
July next, shall so amend his bill as to obviate thèse defects and objec- 
tions, his bill will be dismissed. 
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' ' ■ Northern PAC.R.C6. r. RoBERTS «fol, 

'■ ^ ' (Cinmtt Court, W.B. Wisconain. Aprll SO, 1880.) 

V Bi^^'itOÀ» CoupjtKiBS-i-^McNTOrPiLi. i&n>— OoitsTituTioirAi. La-it. 

, , The use of a railro^d, thougb pwned by a private corporatiqn, la public to snch 
• degree as toi àuthorlzé taxation Iii ita support ; and Laws Wîs. 1883, c. 150, approv- 
• ii^g andratifyingtbernok of Douglas county in conreying to a railroad coippanT 
lands wUoh it held under.ltaz-titles, to aid in tbe construction of tha road tbrottgh 
ttie dountyi ia valid. 

1 QniKTINO TlTLB— PUEJtOIKQ— DBHUSKSB. ' 

A bill by a railroad Company to set aside deeds ot varions tracts of land previous- 
ly convèyed to it, and to QUiet tbe title, is not demUrrable on tbe ground that com- 
plainant is only in actuu bossessioa of a portion of tbe lands, and cannot main- 
tain tbe suit as to that portion of wbicb it bas no possession. Tbe demurrer goei 
to thé entire bill, and doéii not lie if tha bill i» maintaiuable a» to part of tbe lands 
embraced in it. 

In Equity. On demurrer. 
Callm & Buûer, for complainant. 
ïT.Jt jBaifeyj: for défendants. 

B0KN, J. This action is brought by tbe compîaînant to set asîdé two 
certain deeds of conveyance of a large quantity of lands lying in Douglas 
couhty, Wis., executedby said county to the défendant Roberts, — one 
on the 6th day of July, 1888, and the other on the 7th day of March, 
1889,— -and to establish anpl quiet thetitle to said lands in the complain- 
ant. There was a général demurrer put in by the défendants to the bill 
of complaint, and thé case bas been argued and submitted on sucb de- 
murrer. 

The essential facts, as appears by the bill, are as follows: That on the 
7th day of September, 1880, the complainants had completed the line 
of road now known as the "Northern Pacific Railroad" as far eastward as 
the point known as the "Northern Pacific Junction," in the county of 
Carlton and state of Minnesota; and, being about to hold a meeting of 
its board of directors in New York to consider the extension of their line 
eastward from said injunction to some ipoint on Lake Superior, the board 
of supervisors of Douglas èounty, at a meeting of said board duly held, 
adopted a resolution, and caused it to be entered of record, the substance 
of which was that — 

"Whereas, the prosperity of the county would be greatly inflnenced by the 
manner in which, and the route upon whlcb, said road should be extended, 
that, in the opinion of the board, a line of road entering the state at sotne 
point between the St. Louis and Nemadji ri vers, and running thence ail the 
way in TVisconsin, between said rivers, to a point on the bay of Superior at 
or near the mouth of Nemadji river, and thence along said bay of Superior to 
Connor's point, with sufBeient docks or piers suitable for the transfer of pas- 
sengers and freight from its cars to lake-going craft, and from said craft to 
said cars and dépôt at some point on said bay of Superior, between said Ke- 
madji river and Connor's point, which said railroad company may sélect, and 
an eastern extension crosslng the Nemadji river, at or near its mouth, at a 
point that will afFord to said railroad company the best and most profitable 
route for ita business, and best develop tbe county of Douglas and its re- 
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flonrces, therefore, resolved, that it is the dufcy and true polfey of this board, 
by every means in its power, to promote the construction ()t the N. P. Rail- 
road, the main liiie thereof, or a connection therewith, npon substantially 
such route, and that in behalf of said county, in aid of or inducement to the 
conatruction of a railroad, at an ea^ly day^ in the manner and upon the route 
indicated in the resolutions, said board offers to said N. P. Kailroad, upon 
condition that it accept the» proposai within sixty days, and within the year 
1881 construct and complète such railroad as above indicated, and make the 
connections therein setforth, the county of Douglas should, as soon as said 
road should be eompleted, transfer, by suflScient deed or deeds, to said N. P. 
Eaiiroad Co., ail the available lands or lots belonging to said county of Doug- 
las, whioh hâve been acguired by deed, to which said county has beld undis- 
puted title during two years last past." 

That this proposition was accepted by the railroad company, and the 
railroad built and eompleted within the tirae, according to the contract 
with the board of supervisors. There were some other stipulations in 
the contract, but enough had been set out, perhaps, to présent the ques- 
tions for décision. There is no dispute but that the road, \yith ail prop- 
er docks, piers, etc., was built and eompleted, aûd ail the connections 
properly made, by the company, pursuant to the agreement, and has 
ever since been maintained and operàted by the complainant, and that 
the county board, by resolution, accepted the work, and made a convey- 
ance of the land to the railroad company, pursuant tb the résolution and 
agreement of the board, on January 20, 1882, which deed of conveyance 
was duly recorded, and that afterwards the législature of the state of 
Wisconsin, in and by chapter 150 of the Ijaws of said state for the year 
1883, apprpved and ratified the act of said Douglas county in so con- 
tracting with the complainant, and in so conveying the lands of the coun- 
ty. The bill fnrther allèges that the complainant held such lands with- 
out question made of its right or title, paying large amounts of taxes 
thereon, from the time of such conveyance, in 1883, up to the month of 
July, 1888; that such lands were of no market value at the time of so 
entering into such agreement with the company for the construction of 
its road thjrough Douglas county, but afterwards, by reason of the con- 
struction of such road, became of great value, and are now worth more 
than $200,000; that, since said conveyance of said lands by the county 
tOfthe complainant, complainant has sold and conveyed to divers persons 
purchasing the same in good faith, and paying value therefor, a large 
number of the parcels of land so conveyed to it by fhe county, and whose 
titles thereto are based upon such conveyance by the county to the com- 
plainant; that on or about July 6, 1888, the défendant Roberts, combin- 
ing, etc., with other persons, induced the board of supervisors of said 
county to s^l to said Roberts, for the sum of $335, ail the said land so 
conveyed beipre to the complainant, and to make aquitclaim deed of the 
Bame, which was duly recorded, and constitutes a cloud upon complain- 
ant's title. That, said deed to Roberts omitting, as it did, several par- 
cds of th,e land 80 conveyed to the complainant, a second deed wasmàde 
by the county to Roberts of the remaining parcels of land, which deed 
was for the CQuaderation of $50, and was duly recorded. The bill also 
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allèges that the complainant company, upon the exécution of the deed 
by the county to it, took, and has since held, the actual possession of a 
large part of the lands sb conveyed, and has occupied the same, and is still 
so occupying it, for right of way, dépôt grounds, and so forth, and that 
other portions of the land are vacant, aJid unoccupied by anybody, 

There are two grounds pf demurrer to the bill. The first is that, the 
complainant not being in the actual possession of the lands, it cannot 
maintain a suit to cancel the deeds to Roberts, and to quiet the title. 
The? contention of the complainant is that, being in actual possession of 
a portion — some 30 pièces — of the land conveyed, and being entitled to 
maintain the action as to that portion, the court will retain the case, in 
order to do complète justice between the parties, and not turn the com- 
plaihant over to bis action of ejectment to recover the land conveyed by 
the same instruments, of which it does not bave actual possession; that, 
to savé a inultiplicity of suits, the court, obtaining jurisdiction by reason 
of the complainant's actual possession of a portion of the lands, will re- 
tain jurisdiction, and adjudicate the entire controversy in equity. 

Theprinciple invoked by complainant is a familier one, and may be 
properly applicable to' this case. Whether it be so or not, I bave not 
found it necessary to décide ou this demurrer, as the demurrer goes to 
the entire bill; and, if the bill is maintainable as to part of the land, the 
demurrer will not lie. This point, if a good one, can be taken advan- 
tage of by spécial plea or answer, or without either plea or answer, upon 
final hearing; the facts appearing upoii the face of the bill. 

The other ground of demurrer is that the county board of supervisors 
had no authority, and the législature had not the power to confer au- 
thority upon such board, to make a conveyance of the land belonging to 
the county, and which it held under tax-titles, to aid in the construction 
of a railroad through the county, and therefore the act of the législature 
ratifying the act of the county board is unconstitutional and void. 

It bas been assumed upon the argument that the question stands upon 
the same footing as that determined by the suprême court of Wisconsin, 
in 1870, in the case of Whiting v. BaUroad Co,, 25 Wis. 167; and I hâve 
no reason to doubt the correctness of this view. The land donated was 
a fund belonging to the county as a resuit of taxation, and making a do- 
nation of it to aid in the construction of a railroad through the county 
would be the same, in principle, as levying a tax for the same purpose; 
and though the suprême court of the United States, in the case of Okott 
y. Supervisors, 16 Wall. 678, coming up on writ of error to the United 
States circuit court for the eastern district of Wisconsin, and arising 
upon the same state of facts, reached a conclusion directly contrary to 
that reached by a majority of the court in Whiting v. Railroad Oo., 
this court is now urged, for the sake of a uniformity of décision upon 
the same question in the state and fédéral courts sitting in the same 
State, to disregard the décision of the suprême court of the United States, 
and to adopt and ;follow the décision of the court of last resort in the 
state. And certainlyit would be a very désirable objéct to make the 
rule uniform in the two jurisdictions, if it could be donc with propriety 
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of judicîal décorum. It is always to be deplored that résidents and non- 
résidents of ihe state should not be subject to the same rnle of property 
in the fédéral and stale courts sitting in the same state, and this court 
will go as far as judicial propriety can warrant to avoid such an anoma- 
loïis condition in the administration by two equal and co-ordinate juris- 
dictions. But I more than suspect it is not within the power of this 
court to remedy the evil, and that the suprême court of the state is the 
only body that can better the situation, and put ail suitors in the two 
jurisdictions upon the same footing of right and remedy. 

The United State suprême court, in Olcott v. Swpermors, not satistied 
with the conclusion reached in Whitmgv. Railroad Co., refused to foUow 
that décision upon two grounds: Mrst. It was not a local question. It 
was not the détermination of any question of local law. It was not a 
question where the construction of any state statuté, or any state consti- 
tutional provision, was in issue. On the contrary, it was one of gênerai 
jurisprudence. It related to the gênerai powers of any state législature 
over the subject of taxation within the state, and might arise as well in 
one state as another. It was particularly a question whether the coft- 
struction and maintenance of a railroad owned by a corporation is a 
matter of public concern. The taxing power of a state confessedly ex- 
tended only to the raising of moneys for a public use. If a railroad was 
a private, as distinguished from a public, use, then the state had not 
authority to levy a tax for its support, or to authorize a municipality to 
tax itself; and this question was one of gênerai law. It had as much 
référence to the constitution of any other state aa it had to that of Wis- 
consin. Its solution, therefore, must be sought, not in the décision of 
any single state tribunal, but in gênerai principles common to ail courts. 
The nature of taxation, wha,t uses are public and what private, and the 
extent of unrestricted législative power, were matters which, like ques- 
ti( ns of commercial law, no state could conclusively détermine for the 
fédéral courts. Second. The court had always held that if a contract, 
when made, was valid under the constitution and laws of a state as they 
had been previously expounded by its judicial tribunals, no subséquent 
action of the législature or the judiciary will be regarded as establishing 
its invalidity . Prior to the décision of Whiting v. Railroad Co. , it seemed 
to bave been well settled in Wisconsin, as elsewhere, that the construc- 
tion of a railway was a matter of public concern, and not the less so be- 
cause done by a private corporation. It was on this ground that the 
courts of the state had held that the power of eminent domain might be 
exercised by the state, and the citizen's land or bouse taken at the in- 
stance of a railroad corporation, for a right of way or for dépôt grounds, 
etc. See Pratt v. Brovm, 3 Wis. 612; Hasbrouck v. Mëwaukee, 13 Wis. 
37; Robbim v. Railroad Co., 6 Wis. 641; Soensv. Racine, 10 Wis. 280; 
Brodhead v. Mbmukee, 19 Wis. 652. Ail thèse adjudications, declaring 
the construction of a railroad to be a matter of public concern, and the 
use a public one, justifying the exercise of the taxing power and that 
of eminent domain, had been made previous to 1870, and before the 
Bounty bonds then in suit were issued. The court was not concluded 
v.42F.no.l3— 47 
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thenby a decîsîon made in 1870, after the bonds were îssued, that such 
public uses were not of a nature to justify the imposition of taxes. As 
the transactions in this suit occurred long since the décision in Whiting 
V. RaUroad Co. was announced, the considération is urged upon the 
court; that there is not the same reason for not being bound by the dé- 
cision that there was iû the case of Okott v. Swpermors, and it is true thaf^ 
the coïitract was made with référence ta the law as it stood in 1882; so 
that thè only question, aside from the gênerai merits of the controversy, 
is whether the United States court should consider itself bound by the 
décision of the state tribunal upon a question of this character. But this 
question was conclusively detennined by the United States suprême 
court, as bas been geen in the case referred to, and as it bas in many 
other adjudicated cases before and sincethat time. So that this court 
is powerless to make the rule uniform, so long as an appeal lies from its 
décisions to the United States suprême court. On the cofitrary, the su- 
prême court of the state, if the question should again corne before it, 
may, with theutmost grâce and propriety, put itself in Une upon this 
question, not only with the uniform course of judicial décisions in the 
fédéral courts, but with that of the décisions of ail the state courts that 
bave passed upon this question, with the single exception of the state 
of Micbigan, and, I rnight say, with its own décisions made préviens to 
I87O4 ;;At the time Whiting v. Railroad Go. was deçided, the suprême 
court of the state was constituted of three judges, two of whom concurred 
in the opinion, while Justice Paine delivered a very able and vigorous 
dissenting opinion, in which he met and answered fully, to my mind, 
the position taken by the majority of the court. In the opening sen- 
tence of that opinion, he says: 

"The sînglé question presented seems to me to hâve been alrëady so thor- 
oughiy detennined the other viaj that it oaght no longer to be considered 
even an open one." 

If that could be said at that time, it may, perhaps, with still greater 
reason, be said now, after the progress of 20 years of législation and ju- 
dicial opinion upon the subject, that the question should be considered 
settled and at rest, whatever may be thought by individuals upon the 
question of municipal aid to railroads as a mère question of public pol- 
icy. The people will generally, in the end, hâve their own way upon 
questions of this character, and so they hâve in this case. They wanted 
to tax themselves to aid in the building of railroads for the improvement 
of localities, and the public acts of more than 20 states, enabling them 
to do so, attest the public sentiment of the country upon the matter of 
policy. The highest courts in ail thèse states, with the exception of 
Miohigan and Wisconsin, bave held such laws oonstitutional; and the 
suprême court of Wisconsin, prior to the décision in Whiting v. Railroad 
Co. , had giyen no indication of dissent from the gênerai current of opin- 
ion. The entire logic of the case in Whiting v. RaUroad Co. had been 
repeatedly given away by previous décisions. In Hashrauck v. MUwaukee, 
13 Wis. 43, the chiei justice, speaking for the court, said: 
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"The power of municipal corporations, whén aotlidrized by the législature, 
to engage in Works of internai improvementa.such as the building of rail- 
roads, canals, liarbors, and the like, or to loan their crédit in aid ther( of, and 
to defray the expenses of suçh improvements, and make good their pledges, 
by an exercise of the power of taxing the persons aad property of their citi- 
zens, bas always been snstaiued on theground thatsuch Works, atthoiigh they 
are in gênerai operated and controUed by private corporations, are, neverthe- 
less, by reason of the f acilities which they aflord for tradè, commerce, and Inter- 
comninnication between différent and distant portions of the country, indis- 
pensable to the publie interest» and public functions, It was originally sup- 
pused that they would add, and subséquent expérience has demonstrated that 
they hâve added, vastly and almost immeasurably to the gênerai business, the 
commercial prosperity, and the pecuniary resources of the inhabitants of the 
cities, towns, villages, and rural districts throiigh which they pass, and with 
whicli they are connected. It is in view of thèse results, the public good thus 
produced, and the beneflts thus conferred upon the persons and property of 
ail the individuals composing the community, that courts hâve been able to 
pronounce them matters of public concern, for the accomplishment of which 
the taxing power might lawfully be called into action." 

A clearer or more forcible statement of the grounds upon which nearly 
ail the décisions, state and fédéral, on this question, rest, could hardly 
be ma de, and it is entirely in accord with the great weight of reason and 
authority upon the subject; and yet in Whiting v. Railroad Co. the law 
authorizing municipal aid to a railroad was held unconstitutional on the 
ground that a railroad corporation is a private concern, and the court 
also distinguish between cases where the municipality is allowed to talie 
stock in a railroad corporation, and lay a tax to pay for the shares, and 
one where this precious privilège is not provided for, — a distinction 
whioh, so far as my researches hâve extended, is nowhere else made by 
any court. The waste of intellectual energy required for any court to 
maintain itself upon so narrow a basis of reason is something sad to con- 
template, for any one who has any proper r^ard for a just conservation 
of thèse forces. If the use of a railroad is public, as had before been re- 
peatedly held bj' the court, and by ail other courts, and in such a de- 
gree as to warrant the exercise of the power of eminent domain, of what 
moment was it that the property itself, and the business, was owned by 
a private corporation? Was the use any the less public for that reason? 
If the use is a public use for the purpose of invoking the state's power 
of eminent domain, though the business is carried on by the agency of 
a private corporation, why is it not a public use for the purpose of in- 
voking the power of taxation? The lands or houses of one person can- 
not be taken away, and given to a private corporation, if the business 
of the corporation is private. It is on the ground that the use is public, 
and only on that ground, that this extraordinary reserved power of emi- 
nent domain can be called into réquisition; and that the use of a rail- 
road is public seems too évident to any ordinary capacity to require argu- 
ment to sustain it. And by the course of législation and judiciaV opin- 
ion in the last 20 years, since Whiling v. Railroad Co. was decided, that 
use seems to hâve become more and more emphatically public, and rail- 
roads brought more and more under public control and régulation. The 
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doctrine has become, by repeated décisions of the state and fédéral courts, 
and by a long course of législation, as firmly established as any doctrine 
can be, that, though the property and business of a railroad are private, 
its use, touching the public interests, as it does, at ail points, is a mat- 
ter of public conceni, to such a degree as to give the states and gênerai 
government a strong rëgulating and supervisory control, almost unlim- 
ited in extent, short of impairing the obligation of contracts, and the 
confiscation of private property. The state, within reasonable limits, 
may régulate freights, not by arbitrary enactment without regard to the 
question whether the sums allowed will leave a reasonable profit upon 
the business, because such a law would amount to confiscation, but in a 
reasonable inanner, to conserve the interest of the railroad and the pub- 
lioi It may require thetrack to be fenced, and necessary guards placed. 
It may régulate the rate of speed, the building of extra or double tracks, 
the raising or lowering of grades at certain places, in the public interest, 
and a great many other things which the public good may require, — ail 
on theground that the incorporators hâve broughttheir property in con- 
nection with a public use, and therefore are subject to pubiic control. 
Every state has its railroad commission, and now the government has 
taken under control the régulation of ail lines connected with the Inter- 
state commerce of the country. Railroads are the great public high- 
ways of the country, and are more emphatically public than any other, 
unless it be océan highways. They constitute the most important 
agency in carrying on the trade and commerce of the world that exists, and 
do more to stimulate, develop, and uphold the industries of the country, 
reward the labors of husbandmen and manufacturers, and add to the gên- 
erai comforts of modem ciyilized life, than any other material agency, — if, 
indeed, aij agency may be called wholly material which attracts and 
draws intb its circle of activities the ablest and best minds of the coun- 
try. As is said by the suprême court of Illinois in Railroad Co. v. Smith, 
62 111. 268: 

"The beneflts resulting to the people of the state from our System of rail- 
roads are untold and incalculable. Themind can scarcely grasptliem. Kail- 
roadshave almost superseded ail other means of intercommunication between 
theseveral parts of our extensive and growing state. They hâve become an 
absolute necessity, Indispensable to our increased growth, and to the removal 
of onr immense surplus. They haye added millions to our taxable property, 
given augmented facilitiea to every department of trade, enriohed the mass 
of the people, largely enhanced the value of our lands, buiit up manufactures, 
and brought us Into cjose proximity with the best markets of the country. 
AU share in the blessings flowing from them. Bailroads are in truth the 
people's highways for pleasure and business and commerce. Without them, 
our internai trade would languish and die, and our corn and wheat rot in 
our granaries. " 

In Brodhea^v. Milwaulcee, 19 Wis. 658, which was a case under the 
state law for the raising of taxes to pay bounties to volunteers, the court 
held that^- 

"Tojustify acpnrtindeclaringa tax void.and arresting proceedlnga for its 
collection, the absence of ail possible public interest in the purposes for which 
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the funds are raised must be so clear and palpable as to be imraediately per- 
ceptible to every mind." 

But assuming that to be the rule, though, perhaps, too strongly put, 
how can any court so shut its eyes and ears to things known to the com- 
monest observation as to say that, in the construction of a line of rail- 
way, there is such absence ofaïï possible public interest as to make the 
fact immediately perceptible to every mind at first blush ? 

Again, how does it add anything to the character of a railroad, as ber 
ing of a public or private use, for a municipalité' to take stock in it? It 
is admittéd that, if a county take stock in a railroad, it may then be em- 
powered by the législature to levy a tax in its aid, though the court in- 
timate in one case {Phillips v. Town of Albany, 28 Wis. 357) that, if they 
had it to décide over again, the ruling might be différent. But it is 
quite évident that the power of the législature to raise taxes cannot rest 
upon any such trivial circumstance. It is not a question of a proper 
considération for a con^ract, or, if it were, the building of the road vvould 
constitu te a considération; but it is a question of législative power ûn- 
der the constitution, and the right to tax does not require that any con- 
sidération or inducement should be paid or held out to the tax-payer. 
In this respect the power to tax is more far-reaching, pervasive, and ar- 
bitrary than that of eminent domain, where a compensation must be 
paid. In Railroad Co. v. McDonald, 53 Miss. 245, the suprême court of 
Mississippi lays down what I hâve no doubt is the correct rule, as follows : 

"There is rio just distinction between a donation and a subscription for 
stock in such an enterprise. To recognize such a distinction is to disregard 
the fundamental theory of aid to railroads. That is not to make tlie munici- 
pallty a stockholder for dividends on stock, or direct returns from an invest- 
ment for profit, but to aid tiie enterprise for expected benefits to resuit to the 
public from its suecess. Tbe end to be accomplished, and not the raeans of 
its aceomplishment, by assistance from the municipality, is the matter to be 
considered. " 

The liability to taxation is one of the concessions and sacrifices for the 
gênerai good which every citizen is required to make when he becomes 
a member of the body politic. 

Again, if the question turned upon the matter of taking stock, it would 
follow that a city or county would be authorized to take stock in any pri- 
vate enterprise, like farming, insurance, or manufacture, and tax the 
people to pay for the same. But no court would ever hold that this 
could be donc. The purpose must be a public purpose, and the use a 
public use, in order to invoke the faxing power. It is of the very es- 
sence of a tax that the money should be raised for a public purpose, and 
be laid according to some rule of uniformity; otherwise, it would be an 
arbitrary exaction amounting to confiscation. Equality of taxation means 
equality of sacrifice, and is required for the same reason that it ought to 
be in ail affairs of government, which should make no distinction of per- 
Bons or classes. Mills, Pol. Econ. (5th Ed.) 296. But if the purpose 
be public, and the rule uniform, it was never held that there must be 
any other compensation than the supposed gênerai benefit arising out of 
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the public use to whicb the moûey is appropriated. If the usé îs : pub- 
lic, there is no need that the county should become an owner in the cor- 
poration to support taxation. If not public, the taking of stock, and 
îièéoining part owner, would do nothing towards the support of such 
j-ight. The distinction is too trivial and unsubstantial for any court to 
Sffthd Ujion. The suprême court of Wisconsin could well afford to stand 
aloné ùpon this question, if it had a, considérable basis of reason and ar- 
gument to support it. But, in lopking through the ca^es that hâve 
taken that side of the question, I cannot avoid the conviction that the 
conclusions reached hâve been founded quite as muoh upon what might 
be regàrded as a wholesome distrust of the législative discrétion as upon 
iany solid légal basis. But this power of taxation must be lodged some- 
where. It is properly a législative power, and who can say that the 
peuple hâve erred in intrusting it, under the constitution, to the légis- 
lative will? And the décision of the question as to what is a public use, 
in such a degree as to authorize taxation in its support, would seem to 
ba ône as properly to be left to the politician and statesraan as to a judge 
on thè bench. There is no patented monopoly on political wisdom; 
andjif it is the duty of the législature to keep within constitutional lim- 
its, it is no less the duty of the judiciary to do the same thing. Both 
are liable to err, but each should do its utmost to keep within its own 
properjurîsdiction. If the législature abuses its discrétion, as is liable 
to be the case, the people hâve it in their power, always, to correct the 
evil, either by choosing représentatives to çarry out tlieir will, or by 
amending the organic act, as bas been donc in sonie of the states, so as 
to either limit the power of taxation for railroad purposes, or abolish it 
altogether. But in a majority of the states the power is still in force, 
and, though it may hâve been abused in some instances, possibly the 
advancement of the public interest bas been as well attained and con- 
served under such législation as it would bave been without it; and at 
any rate, whatever we may think of the policy, after so many millions 
of lands and money hâve been given away by congress, and by the peo- 
ple of the states, it would seem almost too late now to question the au- 
thority. The power of législation on the part of the states is gênerai, 
and not specially delegated. It is broader than that of congress; and 
yet it is settled beyond question, by the highest authority, that the vari- 
ons àcts of congress donating the public lands to aid in the construction 
of railroads are constitutional and valid laws. 

It may be noted that the chief justice, in the opinion in Whiting v. 
Railroad Co., refers to the case oî Hanson v. Vernon, then an unreported 
case, by the suprême court of lowa, since reported in 27 lowa, 28, as 
Sïistaining the conclusions arrived at by the majority of the court in the 
Wisconsin case; and so it did, indeed. But after that décision the lég- 
islature of lowa re-enacted the same statute with amendments, but not 
changing the principle of the law in any respect; and the suprême court, 
jft a very well considered opinion, held the law valid, disregarding their 
previous décision in Hcinson v. Vernon: SeeStewart v. Polk Co., 30 lowa, 
9. The act in lowa provided "that it shall be lawful for any township, 
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incorporated town, or city to aid in the construction of any projected 
railroad in this state, as hereinafter provided." Laws 1870, c. 102, § 
1. The act did net provide for the taking of any stoclc, or any spécial 
compensation to the towns and cities to be taxed. The court, in a well- 
reasoned opinion by Miller, J., held that the taxing power is one of 
the sovereign powers vested in the gênerai assembly, and not being lim- 
ited, either expressly or by clear implication, by the constitution, to the 
condition of naaking compensation, the judicial power possesses no 
authority to thus limit it. So that about ail the aid and comfort, so 
far as authority goes, which the courts of Wisconsin can rely upon, 
are the décisions in Michigan. The décisions there hâve been pronounced 
i)y a very able judge, and rest upon somewhat more consistent, if not 
broader, grounds, as they make no distinction between aid with and 
without subscription for stock. But Judge Cooley, in the leading case 
on the subjeçt, (People v. Tovmship Board of Salem, 20 Mich. 452,) finally 
rests the case upon the fact that the pblicy of the state in respect to 
building railroads had changed, He says: 

"Our policy in that respect bas changed. Eallroads are no longer public 
Works, but private property. • * * It was at one Mme, in this state, 
deemed true policy that the government should supply railroad facilities to 
the traveliiig and commercial public; and while that policy prevailed the 
light of taxation for the purpose was unquestionable." 

To my mind, this admission gives away the entire argument, so far 
as the question of constitutional power is concerned. How a constitua 
tion could be changed by a change of policy, without changing the con- 
stitution Itself, is not so easy tosee; and how the policy was changed so 
long as the législature, in plain terms and by express enactment, still 
continued to provide for aid by the several towns and counties of the 
state. is also not very apparent. Indeed, the dimensions of such an ar- 
gument, "to any thick sight, are invincible." I had supposed, to ren- 
der a law unconstitutional, it must contra vene some express provision 
of the constitution, and not some supposed gênerai policy not manifested 
by express terms, {Pattiaon v. Supermors, 18 Cal. 175,) and also that 
if an act of the législature may be valid or not, according to circum- 
stances, a court would be bound to présume that such circumstances ex- 
isted as would render it valid, (_Talbot v. Hudson, 16 Gray, 417.) The 
learned judge, in bis invaluable work upon Constitutional Limitations, 
teaches us a safer and better doctrine. He says, using the language of 
Judge Baldwin, of the suprême court of the United States: 

"The rule of law upon this subject appears to be that, except whêre the 
constitution bas imposed limits upon the législative power, it inust be consid- 
ered as practically absolute, whether it operate according to natural justice or 
not, in any particalar case. The courts are not the guardians of the rigbts 
of the people of the state, except as those rights are secured by some constitu- 
tional provision which cornes witbin the judicial cognizance. The protection, 
against unwise or oppressive législation, within constitutional bounds, is by 
an àppeal to the justice and patriotism of the représentatives of the people. 
If this fail, the people, in their sovereign capacity, can correct the evil; but 
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courts cannot assume their rights." Cooley, Const, Lim. (5th Ed.) 201r 
BenVf^tt V. Boggs, Baldw. 74, 

Again: 

"Nor are the courts at liberty to déclare an aet vold because, in tbeir opin- 
ion, it is oppoaed to a spirit supposed to pervade the constitution, but not 
expressed in words. * * * • It is difScult,' says Mr. Senator Verplanck, 
• upon any gênerai principles, to lirait the omnipotence of the sovereign lég- 
islative power by judicial interposition, except so far as the express words of 
a written constitution give that authority,'" Cooley, Const. Lim. 205; Feo- 
ple V. Fisher, 24 Wend. 215, 

Still again, Judge Cooley says: 

"The législature is to make laws for the public good, and not for the bene-' 
fit of individuals. It has control of the public moneys, and should provide 
for disbitrsing them only for public purposes. Taxes sliould only be levied 
for those purposes which properly constitute a public burden. But what is 
for the public good, and what are public purposes, and what does properly 
constitute a public burden, are questions which the législature raust décide 
upon its own judginent, and in respect to which it is vested with a large dis- 
crétion, which cannot be controlled by the courts, except, perhaps, where its 
action is dearly evasive, and whel'e, under prêteuse of a lawful authority, it 
has assuuied to exercise one that is unlawful. Where the powei- which is ex- 
ercisedia législative in its character, the courts can enforee only those limita- 
tions which the constitution imposes, and not those implied restrictions 
which, resting in theory only, the people hâve be«n satislied to leave to the 
iudgment, patriotism, ahd sensé of justice of their représentatives." Const. 
Lim. *129. 

New, pne would suppose that it would require but a cursory view of 
this question upon its merits, allowing that there were no précédents on 
the subject, and the question was now to be considered de novo, to see 
that there is absolutely no limitation upon this power in the state con- 
stitution. I hâve always learned, and hâve never héard it questioned, 
that the gênerai assembly of a state may lawfully exercise ail the légis- 
lative power that any free state possesses, except so far as it is limîted 
by the state, or by the United States, constitution. Ail soverejgnty 
originally inheres in the people, and the people hâve divided it into 
three greatgovernmental divisions, — législative, executive, and judicial, 
It is quite différent in that country from whence we dérive our laws. 
In Great Britâin, the parliament, and, as we might with propriety say, 
the house of cpmmons, in thèse later times, has grown to the stature of 
a suprême executive as well as législative council, besides wielding no 
sinall modicum of judicial authority. See Bryce, Amer. Corn. (Ist Ed.) 
278. The English people are ruled by the house of commons. Bageh. 
Eng. Const, 206. He would be a bold judge, indeed, in England, who 
ehonid refuse to enforee a statute passed by the parliament, because con- 
trary to the English constitution, and in doing so would but marshal the 
way for his own impeachment, A law in England which changes the 
constitution is still a law, and myst be enforced by the courts. Lord 
Coke bas said: 
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"The English parliament may do anything which is not naturally impossi- 
ble to be done. It may alter the succession of the crown, as it hiis done in 
more than one instance, or change the constitution. But it cannot prevent 
earthquakes, nor alter the course of the seasons." 

Except in a few particular instances, such as passing upon the quali- 
fications of its own members, punishing for contempt, and the exercise 
of the power of impeachment, and trial thereon, a state législature can- 
not exercise either executive or judicial power. But in respect to purely 
législative authority the législature is omnipotent, unless restrained and 
limited by constitutional enactment; and it is not necessary, in apy 
case, to look into the constitution, as v/e must into the United States 
constitution to ascertain the power of congress, to find the authority for 
législative action. It may exercise ail that grand residuum of législative 
power thia,t belonged ofiginally to the people, and has not been conferred 
by them upon congress, nor prohibited to the législature by provisipp 
of the state constitution. We look into the constitution of the United 
States for grants of législative power, but into the constitution of the state 
to ascertain if any limitations hâve been imposed upon the complète 
power with which the législative department of the state was vested in 
its création, pooley, Const. Lim. 207. No doubt the severest limita- 
tion upon the législative power cornes through this strict division of the 
governmental powers of the stat«. Many things which parliament might 
do, a state législature could not, on account of this written limitatiou. 
A court, by its judgment and exécution fouuded on due process of law, 
may take the land or money of one person, and hand it over to another, 
though the purpose be not public at ail. But this is a judicial power,, 
and cannot be exercised by the législature. Now, it seems quite clear 
that as the législature has the gênerai authority to raise taxes, in its own 
discrétion, although the powèr to tax includes the power to destroy, as 
said by Chief Justice Marshall, — there being no limit upon the power 
except what comes, if at ail, through this division of the powers of the 
state into législative, executive, and judicial, — the courts ought to exer- 
cise great caution, and proceed upon no uncertain ground, in adjudging 
a law to be unconstitutioual, and therefore void, which by its very enact- 
ment has been pronounced constitutional and valid by two equal and 
co-ordinate departments of the government. And such is the rule laid 
down by the courts. No law should be pronounced unconstitutional 
unless it is clearly so. If there is reasonable doubt, the législative and 
executive departments of the state having pronounced it constitutional, 
and thé presumption being àlways in favor of its constitutionality, tHe 
court should enforce the law, unlfess clearly convinced that the législature 
has transcended its powers. The court of errors of New York, in Clark 
V. Feopte, 26 Wend. 599, says : 

" The courts ought not, except in cases admitting of no doubt, to take upon 
themselves to say that the législature has exceeded its powers." 

In Santo v. State, 2 lowa, 208, the court said : 
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, "Althpragli the power is universally admitted, its exercise fîa considered of 
. thampst délicate and responsible nature, and is not resortéd to unless the case 
be clear^ décisive, and unavoidable." ' , 

Similar laiiguage ia used by the court in MorriSdnv. Springer, 16 lowa, 
304. Jn Perry V. Keene, 56 N. H. 530, a case where the authority of 
the législature to enipower towns to tax themselves to a!id in the con- 
struction ôf tàilrôads was under review by the court, Judge Ladd, speak- 
ing for' the court, said'' 

"In bne view, the duty of the court is èxtremely plaîn and simple. In an- 
othei*,.!! is very deliéate, and not fréé from difflculty. We hâve not to inquire 
into thepiiilicj'iôf thé laîw, or, if thè purpôse be admitted tô be public, whether 
thesuppOSéd public good to be attained was suSBcient to justit'y the législature 
in ^onferiijig upon tWo-thirds of tbe légal votens of a town the power to de- 
,vote, ijot. only their own property, but that of the unwilling other tliird, to 
Buch apurpose. Ail mère questions pf expediency, and ail questions respect- 
ing the JuSt opération of the law, ■Within the limits prescribed by the coftstl- 
tution, Were settled by the législature when it was ènaeted. 'The court hâve 
onlyti) place the statute ahd the Constitution side by side* and say whether 
ttiére is: sucjb a couflict between the two that they cannot stand together. If, 
upOn sueh examinatipa, there appeara to be a oonflict, and if the couflict is so 
cleair.and palpable as, tpl^^ve no reasonabledoubt that the législature hâve 
undertalcen tp do w,hat. tjiey were prOhibited, from doihg by the constitution, 
tlie court cannot avdid' ihe high, thôugli uhwelcome, duty of declaring the 
Statbté iboperative, beÇi^tise the constitution, und not the statute^ is the para- 
"mount law; and the coittt must interpret and administer ail the laws alike." 

Thé siipreme court of'Vermont, with the same question before it, has 
illso.sàid:'; " ',.■.''': ^' ' ■'■ ■ . :. ■• 

'- "It is obvions, thèrélTofè, in dealiig with this ç[ueStioii of constitutional 
îJowër, that the presU mictions are àll in favor of the validity of the action 
cailed in question; andiif we flnd invalidity at ail, it must be upon clear and 
irréfragable évidence, thât the action cballenged is in conflict with some ex- 
press provision of tha prganic la w» or its necessary implications. " Town of 
Bmnington v. Par&, 50 Vt. 191. Alao, to the saine effect, Lane v. Dorman, 
8 Scam. 238; Fosterv.JBank, 16 Mass. 245; Hartford Bridge Co, v. Union, 
Perry Co., 29 Corm. 221, 

, In.any view we njay take of the case, the use is a public one; and an 
«.ccumulation of the différent views, if there were space and need for such 
illustration, would serve to throw .^urther light on thé question. The 
owners of railroads are common carriers. They cannot distinguish' be- 
tween, différent persons., They mùst carry for ail that corne, and for 
ïeaspnfibUe rates, controïlable by the public. If they refuse to reçoive 
^eight thatis offered, they are liable to an action in damages; and, in- 
deed, in such case the aggrieved party would not confined to the slovv 
rem'edy by action, but nijght sue out a mandamiia to compel the corpo- 
ratd<^n to carry bis gpods. They must provide adéquate and sufBcient 
roiling stock to do the feusiness offered, and cannot excuse themselves 
for not receiving freight or passengers on the ground of the lack of any 
'6f thesë' thirfgs Which it is in theif power to provide. Apply any of 
thèse tests to a' corpdràtîon, the use of whose property is privàte, and the 
distinction between a privatejandpîibiio uses is apparent. Now, the 
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question présents itself something in this shape: Is itclear, beyond any 
reasonable doubt, and by évidence irréfragable, that the use of a railroad 
is not a public use? If the use is strictly private, then the législature ' 
cannot authorize taxation in its aid, because it cannot take the property 
or money of one person, and hand it over to another, with or withotit 
compensation, for a mère private purpose. But, if the use be a public 
use, then it is admitted that the législature may levy a tax to aid in the 
construction. It seems almost a self-evident proposition that the useof 
a railroad is public. It is so as a matter of common knowledge. It 
has been so adjudged by the United States suprême court, and by the 
highest courts in every state in the Union, for the purpose of invoking 
the power of eminent domain in the condemnation of real estate for right 
of way, dépôt grounds, round-houses, freight-yards, etc. Indeed, this 
power was thoroughly settled in the leading case of Beekman v. RaUroad 
Co., 3 Paige, 45, and bas never been questioned since. Under the con- 
stitution of this state, and, I apprehend, ail the states, this power can- 
not be exercised by the législature except for a public use, and upon 
payment ofa just compensation; and this great power the state might 
no doUbt exercise without compensation awarded, but for such con- 
stitutional limitation. Allowing this to be the true doctrine in this and 
aU of the states, who will say that the use of a railroad, altliough owned 
by a private corporation, is so clearly and universally a public use where 
the question arises as to the lawful exercise of the power of eminent do- 
main, but that, when the kindred question of taxation is raised, it is 
just as clearly, and beyond reasonable doubt, not a public, but a private, 
use? One would think it were not in the power of dialectics to maintain 
such a proposition, and that the Socrates of Plato would quail at thé 
task; and, after reading and re-reading the opinions of Chief Justice 
DixoN and of Judge Cooley, where this Herculean labor is undertaken, 
I iSnd it quite impossible to call to mind the reasoning by which they 
severally arrive at their conclusions. One would suppose, if a reason 
could be given for such a distinction, it might be stated in few ilrords, 
and in à form to be appréciable to the ordinr.ry understanding. But^ 
after reading through pages and folios, there is not much to remember 
but words, Which seem ail the more difHcult to fix in the mind on ac- 
count of the lack of matter which attends them. 

The question is well stated by the suprême court of New Hampshirej 
in Perry V. Keetie, as follows: 

"The argument then admits that the use is public, but holds that ifr is not 
sufflcinntly public, or is not public in the particular way, tobringit within 
the category o^ objects for which taxes may be imposed. Either iadejtrée or 
kind, thf public quality whit;h it confessedly possesses falls short of tliat re- 
quired by the constitution to justify an exercise of the taxing power. It is 
incumbetit on those who und-rtake to maintain this distinction to point out. 
elearly the différences on which it rests. An assertion that it does exist is 
notenough; nqr is the argument advanced by a répétition of sucli assertion, 
even though made in confident and emphatic terms. What is the ruie wherer 
wiiii we are to détermine wlien a given public use is of a character to war- 
rant the exercise of one power, and not the other? What is tlie principle -tb- 



748 ■ FEDERAL REPORTEE, Vol. 42. 

be applied? No one will oontend that tlie power of erainent domain, and the 
taxing power, thoughsimilar, are in a,ll respects identical; but ail agrée that 
neither cari be exercised except for a public erid. Wliicli is the higlier power; 
or, in other words, which requîres thegreater public exigency tocall it forth? 
What is the nature of those objecta which lie on one side of the Une, and what 
of those upon the other aide? Where is the line to be drawn, and what are 
the reasons that détermine its location? Thèse are someof the questions not 
to be evaded or met with mirch speech and ingenious ratiocination, but to be 
answered fairly and clearly, before a court can say that the législature hâve, 
beyond ail reasonabledoubt, transcended theirconstitutionalpowers in declar- 
ing that a use which is of such charaéter — that is, public in sucli sensé that 
private property may be taken and appropriated in its behalf — is aiso public 
in such a sensé that taxes may be levied in its belialf. In tliose cases to 
which we hâve been réferred by plaintifE's counsel, where an attempt to do 
this is made, it does appear to me the failure has been rendered only more 
conspicuous by the eminent ability of those who bave undertaken the task; 
and, aftôr a most careful examination of tliose cases, if we were told that a 
railroad, bëing a public use for Which the lands of Individuals may be taken 
against their consent, is not a public purpose for which taxes may be imposed, 
ï should be utterly at a loss what Sound reason to give forjthe distinction, or 
in what terras to frame a ruleto govern tlie future action bf tlie législature in 
cases of.^Jike description. XJnless the court are to stand between the people 
aud their représentatives, and déclare wheri the latterhave misjudgedin their 
deliberâtitjns, and set up limlts to the législative powers of the gênerai court 
not fourid in the organic law of the state; it is clear to my mind that this law 
cannot be annulled by a judicial sentence or decree." 66 N. H. 540. 

. The State :has al ways exercised the authority to tax the people to build 
and maintailï highways, and the authority is not questioned. It may 
do So itself,;or, through individuals or corporations, and authorize the 
establishment of toU-gates. It may build a road through the state, or 
any part of it. It may authorize a town or county to build a town or 
countyroad, and tax its people for its, construction and maintenance. 
This power has been recognized and practiced from very ancient days, 
and from the first , dawn pf çivilized life, It was common in the times 
of the Roman empire, and has come down to us from immémorial days, 
and through immémorial usage. It has always been exercised in this 
conntry from the first settlement of the colonies. The practice and the 
principle are older than the common law, or the présent nations of the 
world, and hâve been transmitted to us from a period now darkened to 
view by time and distance. Laying aside, then, the question of public 
policy, of which the state must judge, why should the naked authority 
be now questioned simplj' because the necessities of civilization hâve de- 
manded a more commodious method of travel than the old common high- 
way could afford? The following are some of the leading cases on the sub- 
ject: Beekman v. Railroad Go., 3 Paige, 45; Brocawv. Gibson Co., 73 Ind. 
643; AUisonv. Railway (Jo., 10 Bush, 1 ; Town qfBenningtonv. Parle, 50 Vt. 
192; Perry V. Keme,5& N. H. 514; Walker v. Oity o/f (Mnânnali, 21 Ohio 
St. li; Shàrpless v. Mctyor of PM.adelphia, 21 Pa. St. 147; Railroad Co. v. 
Stnith, 62 TU. 268; Halimbeckv. Hakn, 2 Neb. 377; Exparte Selrm & G. 
R. Co., 45 Ala, 696,; Davidson v. Commissioners, 18 Minn. 482, (Gil. 
432;) Railroad Co. y. Ji^Donald, 58 Miss. 240; People v. Mitchell, 35 N. Y. 
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551; Oîbbmsv.RaUroad Oa.,S6 Al&AlO; î^omamv.iee Cb., 3 Wall. 327; 
Bhodgood v. RaUroad Oo., 18 Wend. 10; Worcestar v. RaUroad Corp., 4 
Metc. 564; Stewartv. Pdk Co., 80 lowa, 9; Toton of Qiieemburyv. Culver, 
19 Wall, 83; RaUroad v. Oourdy of Otoe, 16 Wall. 667; OkoU v. Super- 
vwors, Id. 678; LouisviUe v. Bank, 104 U. S. 469; Fairfidd v. County of 
GaUatin, 100 U. S. 47; Cownty of MouUrie y. Fairfidd, 105 U. S. 370; 
8t, Joseph Tp. V, Rogers, 16 Wall. 664; Rogers v. Burlingtm, 3 Wall. 664; 
Mitchdl V. Burlington, 4 Wall. 270. The demurrer is overruled, and dé- 
fendants given 80 days in which to answer the bill of complaint. 



Natiohal Tdbb- Works Co. ». Balioo. 
(Oia-cuit Court, S. D. New rork. October 30, 1S89.) 

On Démarrer. 

Wallace, J. The demnrrer to the bill must be snstained, npon fhe 
authority of the previous décisions of this court in Claflin v. McDemwtt, 
12 Fed. Rep. 376, and WaUer v. Seligman, 13 Fed. Rep. 415. As thosë 
cases were decided by me, I feel free to say that I doubt whether they 
do not adopt atoo tecbnical view of the right of a creditor vrhose judg- 
ment bas been obtained against bis debtor at the place of bis domicile, 
and wbose exécution bas been issued tbere, and returned unsatisfied, to 
maintain a creditors' bill in a court of anotber state; and I may be per- 
mitted to express the hope that the présent case may be takea to the su- 
pretue court for review. 



Globe Bollinq-Mill Co. r. Balloc H aL 

(Circuit Court, & D. New Torit. Haj B, 1890.) 

f^ssrroiM' Biu>— CoBPOiuTioM— JuBismcnoN. 

Judgment against an insolvent corporatloii in the state of Its orgaaliatlon, and 
retum of exécution unsatisfied, will not authorize a bill by the judgment creditor 
in ahother state, where no judgment baa been reoovered against it, to enforca pay- 
ment of a aubscription to its stock. 

In Equity. On demnrrer. 
/. D. Brannon, for plaintifif. 
TJumuu Thacha; for défendants. 

Shipman, J. This is a demurrer to the plalntiffa bUl în equity. The 
bill allèges that the défendant subscribed to the capital stock of an Obio 
raUroad corporation, which subscriptions were never paid, and that be 
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Ï8;etill i^iable therebn; that the corporation became insolvent; and that 
the plaintjfiF, one of its creditors, recovered judgment against it in an 
Ohio state court, upon which judgmeint exécution was returned unsatis- 
fied. , The complainant now seeks,, by this bill, in behalf of itself and 
the other creditors, to compel paymeat by the défendant of the amount 
of said subscription to the capital stock. No judgment has been recov- 
ered against the railroad corporation in the state of New York. In the 
three cases of Clnjlin v. McDermoU, 12 Fèd. Rep. 375; Waher v. Seligman, 
13 Fed., Rep. 415; and National TuberWorks Co. v. BaUou, ante, 749, — 
Judge WALLACEheld that a creditors' bill in this court could not be sus- 
tained which was based only upon a judgment obtained against his 
debtor in a state court at the place of his dortiicile, in another state, and 
upon an unnatisfied exécution issuing out of that court, no judgment 
having been recovered in this state. No distinction of importance is per- 
ceived, and none has been pointed out, between the last two cases and 
this case. The bill does not seeœ to be authorized by any statute which 
permits the liability to be enforced by an immédiate resort to a court of 
equity in case of the insolvency of the corporation. In the Tube- Works 
Cb. Case the judge says that he doubts whether a too technical view has 
not been adopted in the précéding cases, and hopes that the last case 
may be taken to the suprême court for review, which has been donc. 
Unless a valid distinction can be shôwn between the case at bar and the 
precedin^ cases, the demurrer niust be sustained, in the présent state of 
the décisions in this circuit. The demurrer is sustained^ 



Massachusetts & S. Const. Co. t». Township qf Chbboçeb «t àL 

(Circuit Court, D. Soufh CairoUna. June 23, 1890.) 

Bailboads — ^MuNioiPAi, Ait)— Dbliybrt op Bonds. 

18 St. at Large 8. C. 866, authorized certain townships to issue bonds in aîd of a 
railroad, whicli was done; and they were deposited with a trust company to be de- 
livered to complainant," Which was building the railroad, when the road was shown 
to be complète by certifloate of its engineer, indorsed by thçs chairman of county 
commissioners of the county in which thp tpwnship was. The cihairman ref used to 
make such indcJrSemettt -SBii the 'àtrèngth of a décision of the State suprême court 
that the issue of bonds was void, as there was no law conf erring on townships corpo- 
rate fnnotions, they being merely territorial divisions. But thereafter the legis- 

, lature çassed an act .(;iO S^. ali Large, 1^) expressly reoognizing the bonds as a 
township debt, and autfaprizing the levy of ^ tax to pay them. Held that, as the 
roadhad been compl^tpdi tl>« delivery of $phe bonds to complainant should bede- 

■ dreea. 

, AFPEAL — BOîTIl — Amoukt. 

On appeal from such decree for the spécifie delivery of the bonds, the amount of 
the swperseâeas bond, nnder suprême court rule No. 29, will be flxed tb cover the 
coupons already due and to mature in four years, with 7 per cent, interest, 10 per 
cent, damage on the aggregate of interest, and the costs. 

In Equity, 

C R^ MUei, im B.<Jone3, and W. B, WiMn, Jr., for défendants. 
Befoi« ;^NJi and . SiMosTON, JJ. .; 
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SiMONTON, J. In 1878 the gênerai assembly of South Carolina incor- 
porated the Georgetown & North Carolina Narrow-Gauge Railroad Com- 
pany. , Thia act was amended in 1882, 1888, and 1885. The only 
aœendments which bear on this case are one by which the name of the 
corporation was changed into that of the Charleston, Cincinnati & Chi- 
cagp Eailroad Company, and the one providing that townships, on cer- 
tain conditions, were authorized to subscribe to this road. This lafit 
amendment is in thèse words, (18 St. at Large S. C. p. 866:) 

"Sec. ll.lt ahall and may be lawful for any county or lownship interested 
in the construction of the said railroad to subacribe to its capital stock such 
sums as a majority of the voters yoting atan élection held for that purpose 
may autborize the county commissioners to subscribe, which subscription 
shali be made at 7 par cent. çou|)Dn bonds, payable twenty-flve years after the 
date therebf, and to be of the-dehomination of $100; $S00, and $1,000." 

"Sec. 14» Such countîes and townships as shall vote fpr sûbseriptions are 
hereby created bodies politic and corporate under their respective names, and 
are vested with powers necejssary for carrying out the provisions of this act; 
and the county coinniissioner^ otany county so incorporated, or of any coun- 
ty in which shall be situated any, township so iocorpoTated, are hereby de- 
clared to be the corporate agents of such county or township." 

Atthe time of the passage of this act, there was no provision in the 
constitution of South Carolina, or in any act of assembly of that state, 
conferring any corporate or other function or duty on townships. They 
were §imply territorial names, coveririg. a certain portion of a county, 
used.fpr convenience only. On 5th Septembèr, 1885, an élection, was 
held nndçr this act in Chç^okee township, York county, and a subscrip- 
tion of $25,000 voted ta thfe capital stock of this railroad company. 
Thereupon the county commissioners of, York county made the subscrip- 
tion, and prepared and ejtecuted the bonds. By an agreement made be- 
tween the railroad company, the Massachusetts & Southern Construction 
Company, (the complainants,) and thecounty commissioners, thèse bonds 
were placed in the hands of the Bosfconi Safe-Deposit & Trust Company, 
to be dçlivered to thecomplainant as the construction progressed between 
certain points in this township, so that, uponthe completionof the road 
through the township, ail the bonds should be delivered. The delivery 
was tp be made upon the certificate of the engineer of the complainants 
that the road hadbeen so completed, indorsed by the chairman of the 
board. of the county commissioners. Under this agreement the road was 
built through this township. It was accepted by the railroad commis- 
sioners on the Ist day of December, A. D. 1888. Sixteen thousand 
six hundred dollars of bonds hâve been delivered to the complainants, 
leaving $8>400 still in the hands of the Boston Trust Company. The 
chairman of the county commissioners of York county refuses to indôrse 
the certificate of the engineer that the road has been completed through 
Cherokee tpwnship, although he admits this fact to be true. The Boston 
Trust Company hâve indorsed the bonds as required by the agreement, 
and hâve them in hand ready for deliyery . In fact the company is anx- 
ious to deliver them, and are only awaiting the action of the chairman 
of the county commissioners. They bave no claim upon, and no inter- 
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çst whatever în, the bonds. The bill is against the township, setting 
QUt thèse facts, praying a spécifie performance on the part of the town- 
ship ofits contract, and the delivery to complainant of thèse bonds, and 
for gênerai relief. 

The refusai of the chairman of the board of coimty commissioners is 
based on this ground: The suprême court of South Carolina, at April 
term, 1888, after thèse bonds had been prepared, signed, and deposited 
with the Boston Trust Company, decided that township bonds prepared 
and issued ,under the provisions of an act, in this respect, like the one 
providing for thèse bonda, were issued without constitutional authority, 
and were void. Fhydv^ Perrin, 30 S. C. 1, 8 S. E. Rep. 14. It may 
be noted that the cl^airman of the county commissioners was not bound, 
ilnder the agreemçnt, tp express or pass any opinion on the validity of 
thèse bonds, nor was he to exercise any discrétion whatever. Ail that 
he was to do, under the agreement, was to state a fact, to-wit, that the 
railroad was built through the township. The conséquences of that fact 
he was in no sensé responsible for, as the board had already done every- 
thing towards the issue of the bonds upon the occurrence of the fact he 
was called upOn to staté. The case of Fbyd v. Perrin having been de- 
cided, the législature passed in December, 1888, an act to provide for 
the payment of township bonds issued in aid of railroads in this state. 
20 St. at Large, 12. The constitutionality of this act bas been sustained 
in State v. Whitesides, SO S. C. 579.' The act recites that certain town- 
sbips in this state hâve by vote èxpressed willingness to be taxed to pay 
bonds issued by them in aid of certain railroads, which bonds, by rea- 
son of a dèfect in the âcts authorizing their issue, bave been declared in- 
valid. For the purpose of carrying into eflfect the èxpressed will of the 
people of thèse townships, it is enacted that the township bonds hereto- 
fore issued by county commissioners, as the corporate agents of any 
township in this state, in'aid of any 'railroad, by vote of the township, 
are declared to be debts of the township which authorized the issue of 
the same, the interest and principal to be paid, by a tax levied annuaUy 
on subh township for that purpose, to the holders of such bonds, as the 
interest may become due according tothe terras thereof. Ail dividends 
on stock received for such bonds are pledged to the payment of such in- 
terest. No tax shall be levied until the road is completed through the 
township, and accepted by the railroad commissioners, and no interest 
which accrued on said bonds before such completion is to be paid. This 
act distinctly recognizes and imposes on the townships thèse bonds as a 
debt of the township to be paid by the taxes levied on it, and not a debt 
to take efifect from the passage of the act, but a debt payable, as to its 
interest, from the day the road is completed through the township, and 
is accepted by the railroad commissioners. The bonds issued before the 
act was passed are recognized as in existence. The issue of no new bonds 
is required, and such bonds are declared to be the debt of the township, 
according to their terms. That is to say, the bonds fix the amount of 

» 9 S. E. Rep. 681. 
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the debt, the interest payable thereon, the time for the payaient of inter- 
est, the time for payment of principal, and the person to whoni payable. 
As the taxés are to be levied annually, and when collected to be paid to 
the holders of said bonds, such holders are entitled to the possession of the 
bonds as muniments of title. Such is the resuit of the opinion of the 
suprême court of South Carolina in State v. Neely, 30 S. G. 605, 9 S. E. 
Rep. 664. If, as is contended, this is but the expression of an opinion 
upon a matter not necessary to the décision of a question before the 
court, and so obiter dictum, we may construe the act for ourselves, and, 
doing so, hâve reached the same conclusion. The railroad having been 
completed through the township, the complainant is entitled to posses- 
sion of the bonds. 

But the défendant insista thatthis right cannot be enforced under thèse 
proceedings. It objects to the jurisdiction of the court because the de- 
fendant the Boston Trust Company is a citizen of the same state as the 
complainant. But no relief is asked against that company, no delict of 
the corripany bas been set up, no act of it complained of. The plead- 
ings and testitnony ail show that it is a mère stakeholder, with no inter- 
est whatevéi: in thèse bonds, — with no interest in the controversy as to 
their validity, It is called in to see merely that the' défendant township 
does an act in fulfillment of its obligation to complainant. Then the 
trust company can complète its duty. Foster's Fed. Prac. § 18, p. 26. 

It is said that the chairman of the board and the clerk of the board 
should be parties. The former is one of the agents of the défendant cor- 
poration, and the latter is his agent. The only act they can do is, as 
such agents, for and on behalf of the principal, to certify that the road 
bas been completed through the township. Surely, when the principal 
is présent, the court can deal with it directly, can ascertain as a matter 
of fact whether the road bas been completed through the township, and, 
if upon this fact dépends the delivery of the bonds to the complainant, 
can orderand direct such delivery. 

It is alsô alleged that complainant in this case is the assignée of a cor- 
poration of the state of South Carolina, and caonot sue a citizen of the 
state of South Carolina in this court. The relief f ought in the bill is the 
possession of certain bonds to be held and used as muniments of title 
elsewhere. The bill does not seek to collect thèse bonds, or coupons on 
them, or to collect the debt or any interest on it. It cornes wholly 
within Deshler v. Dodge, 16 How. 622. 

The question is as to the form of a décree. The bonds are to be deliv- 
ered to complainant when the road bas been completed through the 
township, and when the agent of the défendant certifies to that fact on 
the engineer's certificate. The latter is in the record. The défendants' 
agent refuses to indorse it. The fact remains, however, that the road 
bas been completed through the township. The certificate providing for 
the delivery of the bonds was for the mutual convenience of the parties. 
The court cannot permit that which was intended for mutual convenience 
to be used by one of the parties as an unreasonable obstruction. The 
act of the chairman in indorsing the certificate v?ould be an act binding 
v.42F.no.l3— 48 
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hisprincipal as to the faet ofthe completion of the roadv. Eor this pur- 
pose only would it be désirable. The principal being in court, the decree 
can bind it as effectually to the admission of this fact as his certificate 
would. It is ordered that the Boston Trust Company ddiver to com- 
plainant the bonds properly certified. 

Bond, J. , concurs. 

MOTION TO MX THE AMOUNT OF THE SWERSEDBAS BONDS. 

SiMONTON, J. The question is on the amount of the mpersedeaa bond 
to be'gîveh in eachbf thèse cases, an appeal in eachof thern having been 
allo:wed. If thèse cases had been brought to enforce a subscription in 
bonds, and if the court had assumed jurisdiction and granted this relief, 
the défendant could not pbtain a, mpersedeas without giying security for 
ail coupons and interést already maturçd, and such aç may mature dur- 
ing the pendency of the appeal, 10 per cent, by yiîay of damages, and the 
costs pf the cases. This would be the extrême limit pf appellees' rights, 
under rule 29 of thesupreme court, But the actions were brpught for the 
spécifie delivery of bonds, iand couponç now in the;liands of the iBoston Safe- 
Dppbsxi& Trust Company as muniménts of title, for tbepurposeof present- 
ing theçoupons for payment to the cownty treasurer under the act of the lég- 
islature pf South Çarolina, Deceniber, 1888. The granting of a swperse- 
deaa on appeal prevents the delivery ofthe bonds and coupons. The re- 
sult is thât, npt being able to présent its coupons to the county treas- 
urer, the complainant is kept out of its money on them, payable under 
that act. The cases, therefore, come under the latter clause of rule 29. 
We mùst secure thé complainant indemnity for the use and détention 
of this money, the cpsts of thé cases, and just damages for delay, and 
costs ând interést pn the appeal. Indemnity for the détention of money, 
damages therefor, are méasured by interést daring the détention. Let it 
beascertainedwhatçpuppnsipeach case hâve already matured on thèse 
bonds âwaiting' delivery, and wha.t coupons on said bonds will mature 
during four years from second Mohday in October next. Let interést ;at 
the rate of 7 per cent, per annum be calcuiated on thèse coupons up to 
the period of four years from second Monday in October, and 10 per 
cent, damages on the aggregate of interést so ascertained in each case, and 
the costs bf the case. In éach case let a bond be prepared, with surety, 
for the aggregate so ascejrtained in each case; and when such bond is ap- 
proved, if presented withiii the timeallowed by law, it shall operate as 
a mpeisedeae. 

Noté. Sevé rai otlier casés presenting precisely the same question as in 
the Case of Cherolteè Townskïp, but against other townships, were aubmitted 
afc the same time with this case. 
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Bell v. Fôxen et al. 
{Circutt Court, S. D. Califomia. May 19, 1890.) 

1. EracTMBNT— Plbabing — CosTS Ànb Damages. 

In ejectment for land oî wblcb tbe sereral défendants had taken possession, eacb 
claiming a certain portion, where some of the défendants enter a disciaimer, and 
others, wlth plaintirC's consent, agrée to a judgment against them without costs or 
damages, the remaining défendants, wlio only plead tlie gênerai issue, are, on a 
gênerai verdict against tliem, liabie for ail the costs and damages. 

S. Baue — Possession. 

Ejectment lies against persons who hâve entered on land, and claim possession 
adverse to the true owner, tbough they are not personally in possession at the com- 
mencement Of the action. 

At Law. Ejectment. 

James Wheeler and Charles Femald, for plaintiff. 

Waldo M. York, for défendants. 

Boss, J. There can, I think, be no doubt about the fects of this 
case. The action is ejectment, and the land in controversy is a part of 
the Rancho La Laguna de San Francisco, which was a Mexican grant, 
confirmed and patented by the govemraent of the United States. At 
the trial plaintiff deraigned title to the portion in dispute, which titlè 
vested in him long prior to the acts of the défendants complained of. In 
January of 1889 the défendants entered upon the land, asserting that the 
patent was Qbtained by fraud, and that the land was public land of the 
United States; surveyed and staked it off, each posting a notice that he 
claimed 160 acres thereof, and sorae erecting shanties and some tents 
upon their respective claims, and in one or two instances taking posses- 
sion of small bouses that the plaintiff had theretofore erected upon the 
promises. The case shows that the action of the défendants was in pur- 
suance of a concerted plan on their part to assail the validity of the pat- 
ent under which the plaintiff holds, and to assert a right in themselves 
to the possession of the land; and, although they did not long remain in 
Personal, physical possession of the land, they continued to maintain 
their notices and claim to it, and, when remonstrated with by the agent 
of the plaintiff, continued to assert the invalidity of the patent, and that 
the Jand belonged to the government, and that they were therefore entitled 
to the possession of and claimed 160 acres each; and this claim was reit- 
erated to the marshal of this district when serving the process issued in 
this action. The land in question is a large body of grazing land, and 
by thèse acts of the défendants plaintiff was prevented irora reriting it 
for grazing purposes, which he otherwise could hâve donc, its rental value 
being$l,500 per annum. In respect to some of the original défendants, 
namely, J. M. Birabent, Luis Birabent, William Foxen and J. W. Oli- 
ver, the action bas been dismissed; and some of them, to-wit, Gustavus 
A. Davison, John T. Rice, WiHiam E. Shanklin, C. H. Mills, F. M. Tun- 
nell, and William B. HoUand hâve filed written consent to judgment 
against them, without damages or costs, to which consent plaintiff in 
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writing has acceded. The action has also been dismissed as to the fic- 
titious défendants. The remaining défendants pleaded only the gênerai 
issue, and, as they were ail trespassers upon the plaintiff's land, which 
was but a single parcel, if each is made liable for ail of the damages and 
costs it is a necessary conséquence of their own conduct. In Gréer v. 
Mezes, 24 How. 277, the suprême court said: 

"In the action of ejectment, the plaintifE will net be allowed to join in one 
suit sevéral and distinct parcels, tenements, or tracts of land, in possession of 
âeveral défendants, each claiming for himself. But he is not bound to bring 
a separate action against several trespassers on bis single, separate, and dis- 
tinct tenement or parcel of land. As to him, they are ail trespassers, and he 
cannot know how they claim, whether jointly or severally, or, if severally, 
how mueh each one claims; nor is it necessary to make such proof in order to 
support his action. Each défendant has a right to take défense specially for 
such portion of the land as he claims, and by doingso he necessarilydisclaims 
any title to the residue of the laiid described in the déclaration; and if, on 
the trial, he succeeds in establishing bis title to so much of it as he has taken 
défense for, and in showing that he was not in possession of any of the re- 
mainder disclaimed, he will be entitled to a verdict. He may also demand a 
separat« trial, and that his case be not conaplicated or impeded by the issues 
made veith the others, or himself made liable for costs unconnected with his 
separate litigation. If he pleads nothing but the gênerai issue, and is found 
in possession of any part of the land demanded, he is considered as taking 
défense for the whole. How can he call on the plaintifEs to prove how much 
he claims, or the jury toflnd a separate verdict as to his separate holding, 
when he will neither by his pleading nor évidence signify how much he 
claims? This was a fact known only to himself, and one with which the 
plaintiff had no concern, and the jury no knowledge. If a gênerai verdict 
leaves each one liable for ail the costs, it is a necessary conséquence of tlieir 
own conduct, and no one has a right to complain." 

I think there was such a possession of the premises by défendants as 
will justify a judgment in ejectment. The actual personal présence of 
défendants on the land at the time of the institution of the action is not 
necessary to its maintenance. Any subjection of the pïoperty to the will 
and domiiiion of the party is suificient. Mining Co. v. Hicks, 4 Sawy. 
688; Gamer v. MarshaU, 9 Cal. 268. Acts by which a daim to the pos- 
session, hostile to the true owner, is asserted and maîntained, and by 
which hè is excluded froni the enjoyment of the property, fairly subjects 
the party committing them to the action. It results from thèse views 
that plaintiff is entitled to judgment for the possession of the premises 
in dispute, as against ail of the défendants as to whom the action re- 
mains pending, and for damages in the sum of $1,875, and costs of suit 
against ail of such défendants except Gustavus A. Davison, John T. 
Kice, William E. Shanklin, G. H. Mills, F. M. Tunnel, and William B. 
Holland. So ordered. 
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NicKLES V. United States. 

(Ctreuit Court, E. D. Missouri, E. D. May 34, 1890.) 

Limitation of Actions— "When Statctb Begins to Run. 

The statute of limitations begins to run against theriffht of the pnrchaser of Per- 
sonal property to sue for breach of warranty of title from the time that his title Is 
declared invalid by the court of last resort, and not from the time the mandate of 
such court is £led iu the lower court. 

At Law. 

This is an action against the government under the act of March 3, 
1887, (24 U. S. St. 505,) and it has been submitted for décision on an 
agreed statement of facte, which obviâtes the necessity of any spécial 
findings, as would otherwise be required by the seventh section of the 
act. For a proper understanding of the case, it will sufRce to say 
that the agreed statement shows, in substance, that on September 4, 
1876, Oliver A. Patton and V. M. G. Silva. who were at the time re- 
spectively register and receiver of the United States land-office for the 
district of Utah, seized certain lumber for and in behalf of the United 
States, and advertised it for sale as government property which they 
had the right, as agents for the goyernment, to so seize, advertise, and 
sell. In point of fact they had no right to seize the lumber in question, 
as it was at the time private property, belonging to one Daniel H. Wells. 
On September 16, 1876, Wells brought a suit in replevin for the prop- 
«rty, and, under the writ issued in that case, it was restored to his 
(Wells') possession on the 25th of the same month. Three days there- 
aiter, September 28, 1876, Patton and Silva sold the property pursuant 
to advertisement, though itwas then in Wells' possession, and the plain- 
-tiff in this case, John Nickles, became the purchaser at the price of 
41,016, which he then and there paid to the agents of the government. 
At the time of the purchase Nickles knew that Wells claimed to be the 
absolute owner of the property, but he did not know the manner in 
which he had acquired title to the same, if that is at ail material. Not 
being able to otherwise obtain possession of the lumber, Nickles, on Oc- 
tober 7, 1876, brought a suit in replevin against Wells in the territorial 
«ourt of Utah. He succeeded in that court in obtaining a judgment 
against Wells for the value of the lumber, but does not appear to hâve 
obtained or had the actual possession of the same at any time after his 
purchase. Wells appealed from the judgment so rendered against him 
to the suprême court of the United States, where the judgment of thex 
territorial court in Nickles' favor was reversed and annulled on January 
16, 1882. Vide 104 U. S. 444. It is sufficient to say that the décis- 
ion of the suprême court of the United States in Wdk v. Nickles con- 
•clusively determined that Wells was the owner of the property in con- 
troversy at the time of the sale by Patton and Silva, and that Nicklra 
acquired no title by virtue of that sale. Though this décision was pro- 
muigated on January 16, 1882, the mandate does not appear to hâve 
been filed in the territorial court until January 29, 1884. The présent 
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suit was begun by Nickles on January 22, 1890, and there is a plea of 
the statute of limitations by tKe United States. 

Harmon J. Bliss, for plaintifF. 

Geo. D. Reynolds, U. S. Dîst. Atty., for défendant. 

TSAYEB, J., {ajÎ0r stating the facts as above.") Plaintiff predicates his 
right to recover on tbe ground that a warranty of title by the United 
States is to be implied from the sale made by Messrs. Patton and Silva 
of the lumber in question on the 28tb of September, 1876. But even 
conceding, though withput deciding, that the law will imply a warranty 
of title when the United States, through its agents, sells property in its 
possession as its own, abd for its flill or fair value, yet in this case there 
is one' circumstance thàt rend ers it doubtful, to say the least, whether 
the laW would imply a warranty on the part of the govemment. Messrs. 
Patton and Silva Undertook, as it seems, to sell personal property that 
was neither actually nor constructively in their possession, or in the pos- 
session of any agent or officer of the United States, when the sale was 
maide; and Nickles knew at the time of his purchase that Wells, who 
was thén in possession of the property, claimed to be the owner by title 
adverse to the United States. It may well be doubted whether the law 
would imply a warranty under such circumstancés, though the purchase 
priée was accepted, and covered into the treasury of the United States. 
I find it unnecessary, bowever, to décide that question, and would not 
be understood as expressing any opinion thereon, as, according to the 
vi6w I hâve taken, the statute of limitations is a complète bar to the 
suit. 

The first section of the act of March 3, 1887, provides "that no suit 
against the government * * * shall be allowed under this act, un- 
less the same shall bave been brought withiu six years after the right ao- 
crued for which the claim is made." Admittiug the gênerai rule to be 
that, where personal property is sold with an implied warranty of title, 
and possession is delivered by the vendor, an action for a breach of the 
warranty will not lie until the vendee bas been ousted of possession by 
a paramount title, or until something équivalent to an custer bas oc- 
curred, (2 Benj. Sales, Amer. Notes, 829, 830,) yet in the présent case 
the vendor did not deliver possession to the vendee. Wells was in pos- 
session at the time of tbe sale, according to the agreed stateinent, and re- 
fused to surrender possession when Nickles made demand for tbe lumber 
on or about October 7, 1876. Assuming that the sale in question was 
with an implied warranty of title by the United States, it is the opinion 
of the Court that such warranty was broken, so as to give a right of ac- 
tion, when Wells reiused to recognize Nickles' titlé and right of posses- 
sion; that is to say, as early as Gctober 7, 1876. But even if that view 
is érroneous, and it be trùé, «s contendèd, that Nickles could not main- 
tain an action fora breach ôf warranty, until he had instituted légal pro- 
ceedings against Wells to recover possession of the property, and had 
been defeated, yet itappears that he was so defeated by the décision of 
the suprême court of the United States on the 16th of January, 1882, 
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more than eight years before this suit was Bled. Prom that time, at 
least, Nickles had a right of action for breach of warranty, if he ever 
had. I can attach no importance to the fact that the mandate was not 
filed in the territorial court until January 29, 1884. The agreed state- 
ment concèdes that the décision of the suprême court was of such char- 
acter as to extinguish Nickles' title, aud such was obviously the efiéct of 
that décision, which has been made a part of the agreed case. Nickles 
had the right to abandon the further prosecution of the suit against 
Wells, if it was ever incumbent on him to bring such a suit, as soon as 
the judgment of the suprême court was announced. The statute bi lim- 
itations in niy judgment began to run against him certàinly from the time 
his title to the property waé pronounced worthless by the court of làst 
resort, and its opération was not stayed merely by delay in sendingdown 
the mandate. If, as the plaintiff claiœs, he was not informed at the 
time of hiB purchase of thçi stipulation entered into on July 10, 1875, 
between Fatton and Wells, the former acting as agent for the United 
States, by virtue of which, as the suprême court of the United States 
holds, Wells acquired a good title to the lumber in disputej then it 
would seem that a moral obligation rests on the government to refund 
the purchase money, which congress might properly recognize. 

For reasons stated, however, the demand is not a légal claim against 
the United States wblch the courts caa now enforçe. Judgment for dé- 
fendant. ■' 



HiciMAH t». Maçon CoTJNTT. 

(Circuit Court, E. D.MUaouri, N. D. May 37, 1890.) 

AonoH «JH JnnaMENT. 

It is no objection to a sait on a' judgment tbat the time within which an exécu- 
tion conld be issued on the judgment has not expired. 

At Law. 

This was a suit in two counts, the first count being on coupons of cer- 
tain county bonds, and thë second count on a judgment recovered by 
the plaintiff against the défendant in the United States circuit court for 
the western district of Missouri, in the year 1883, before Maçon county 
was attached to the eastern judicial district of Missouri. Défendant dis- 
puted the right to recover on the judgment, for thereason that an exécu- 
tion might yet be sued out on the judgment in the western district, and 
also for the reason that, under the fourth section of the act of February 
28, 1887, (24 St. U. S. 425,) the case might be transferred from the 
western district to this, the eastern, district of Missouri. 

Tkoa. K. Skinker, for plaintiff. 

R6U. G. MiehM, for défendant. 

Thaybe, J., (oraUy, afier stating thefads ob oibove.) It has beèn held 
that a suit on a judgment may be maintained in the same court in which 
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the judgment was recovered, although the tirae has not erpired within 
•whieh'an exécution may be sued out on the judgment. Such rulings, 
it seems, are based on the ground that the right to an exécution on a 
judgment is œerely cumulative, and does not take away the common- 
law right to sue on an unpaid judgment as often as the judgment créd- 
iter elects to sue. Simpson v. Cochran, 23 lowa, 81, 92 Amer. Dec. 
410, and cases cited. This doctrine would probably havetobe accepted 
■ffith the qualification that, in case of more than one judgment being re- 
covered on the same demand, a payment of either in full, with costs, 
would render the judgment créditer responsible for the costs made in 
the other iproceedings. The law seems to be very well settled, however, 
that suite on jndgments in courts other than that in which they were 
recovered: may be maintained at the will of judgment creditors, regard- 
less of the fact that the time allowed, either by statute or the common- 
law, for taking out an exécution on the original judgment, has not ex- 
pired. Simpson v. Cochran, supra; Kingsland v. Forrest, 52 Amer. Dec. 
232; Freem* Judgm. § 432, and citations. Judgment will be entered 
for plaintifif. 



SSaMPBATJ v. CoNNECncUT ElVEB LUMBEÈ Co. 
{Ci/rmiM Court, D. Vermcynt. June 25, 1890.) 

t. PliBADISG— BbPLIOATION— ReLEASE— PbAUD. 

To a plea of release uoder seal, a replication setting' up fraud is baâ, since such 
fraud, if it iaduced plaintiff to slgu a papér diflerent from the one he intended to 
sign, may be shown under a replication of non estfactum, wliile if it merely de- 
ceived plaintifC as to hiè rights, it oonstitutes no légal défense, 
a. Same— Accord aiîd Satisfaction— Fkaud. 

To a plea setting up an accord and satisfaction and the paymentof a spécifie sum 
In full settlement, a replication which neither admits nor dénies the payment, but 
contains long averments to the efCeot that plaintifC was induced to agrée to the set- 
tlement througb fraud, is bad, not being responsive to the plea, 

At Law. On demurrer to replication. 
Bmiih & Sloane and 0, A. Prouty, for plaintifif. 
Ide & Staffordy for défendant. 
Before Lacombe and Wheelee, JJ. 

Pek CtJBiAM. The second and third pleas set forth a release under 
seal. If the facts averred in the replication are relied upon as establish- 
ing the proposition that, through some fraud practiced upon him by the 
défendant, the plainliff was deceived into signing a paper other and dif- 
férent from that which he intended to sign, they rnay be shown under a 
replication of non est factum. If, however, plaintifif relies upon facls 
showing only that through fraud and imposition the plaintifif was de- 
ceived aa to his rights, and was thus induced to extinguish a valuable 
claim in ■ considération bf the payment of a trifling sum, then he can 
avail of them only by a direct proceeding in equity to set aside the re~ 
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lease. Oeorge v. Tate, 102 U. S. 564. The replîcation to the second 
and third pleas must therefore be held bad on demurrer. 

The fourth and fifth pleas set forth an accord and satisfaction and the 
payment of a spécifie sum agreed upon between plaintiff and défendant 
to be recel ved by the former In full settlement of hls clalm. The replîca- 
tion neither admlts nor dénies the recelpt of this sum. To that extent, 
th.erefore, it does not meet the issue tendered by the pleas. The repli- 
cation, moreover, contains long averments to the efifect that the plaintiff 
was induced to agrée to the settlement of his claim in the manner set 
forth by /raud and imposition. This is merely pleading évidence. If, 
through any fraudulent practices of the défendant, the plaintiff was so 
deceived as to the character and condition of his claim against défendant 
that the minds of the parties did not in fact meet, — in other words, that 
there was no accord and satisfaction, — such facts may be shown under a 
replication joining issue upon the défense raised by the plea. 

Demurrer to replication sustained, with leave to file a uew replication 
witiiiu 20 days, if eo advised. 



BowE V. United States. 
(CHrevit Cofwrt, N. D. Georgia. April 39, 1890.) 

1. CONMUOT— BXTBAS— AKBITBATOB. 

Where a Rovemment contract provides that the work doue and the materlals 
furnisbed shall be subject to the inspection of a certain officer, who sball hâve full 
power to reject any work or materials which In his opinion do not conform to the 
plans and speciflcations of the contract, the contracter can hâve no extra claim 
against the govemment for work done and materials fumished nnder the requlre- 
ments of such officer, or for delay in the work caused by such requirements, where 
the ofScer made his requirements io good f aith, in order to compel the exécution of 
the contract as he understood it, and the contractor f ailed to make, at the tlmé, 
any claim for extra compensation for work or material which he now insiste were 
outside of the contract. 

% BaUE — ASSIQNUENT. 

An agreetnent between a government contractor and one of the sureties on his 
bond, by which the surety agrées to fumish the money necessary for oarrying out 
the contract, and the contractor agrées to divlde the profits with him, does not 
amount to a trausfer of the contract, within the meaning of Rev. St. U. S. S 8737, 
which déclares that the transf er of a public contract shaU annul it 
S. Bahe — Action asainst GovEBNiiEN'r. 

Under Act Cong. March 3, 1887, c 369, which allows snits to be brought against 
the United States "upon contract, expressed or implied, or for damages in cases not 
Bounding in tort, " an action may be brought by a contractor for extra work done 
by him under the direction of the government's agent, and for damages for an Im- 
proper interférence by such agent with the fulûllment of the contract. 

At Law. 

Action by William F. Bowe against the United States under the act 
of March 3, 1887, (c. 359,) which provides that actions may be brought 
against the United States "upon any contract, expressed or implied, with 
the govemment of the United States, or for damages, liquidated or un- 
liquidated, in cases not sounding in tort." Eev. St. U. S. § 3737, prt>- 
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tidesthatuo public contract shall. be transferred by the part}'^ with whom 
it is made, and that any such transfer shall cause the annulment of the 
contract. 
' Arnold r& Arnold, for plamûS. 

S. A, Daméli, U. S. Atty., and E. A. Angîer, Asst. U. S. Atty. 

N, J, Hamvwnd, for J. W. Jacobs. 

Nbwman, j. This is a suit brought by William Fi Bowe agaînst the 
United States under the provisions of the act of congress of March 3, 
1887, inwhich he allèges that on the 30th day of June, 1886, the said 
plaintiff, with J. W. English and M. E, Maher as securities, entered into 
a written contract with the United States, through its agents, a copy of 
which is attached. He further allèges that the contract was for the érec- 
tion of five certain public buildings, to be used as army quarters, near 
Atlanta, Ga.: and, for the considération therein named, plaintiff, being 
a: building contracter, undertook the same. The contract refers to cer- 
tain plans and spécifications of the five buildings to be erected, and by one 
of the terms of the contract thèse plans and spécifications were to govern 
in the érection of the buildings, and this was the considération moving the 
plaintifiT to enter into the thing. Plaintiff made his calculations accord- 
ingly, and estimated the quantity and quality of the material and work 
to be used, taking into considération the character of the buildings to be 
constructed, and the purposes for which the same were to be used ; and 
also the plans and spécifications. Plaintiff coniputed the time within 
which, reasonably, said buildings could be completed by carrying out 
the contract in good faith, and according to a just and reasonable con- 
struction tliéreof. He went so far as to take other buildings to begin 
after the Qompletion of this contract. Within a reasonable time after the 
executioiï of said contract, he began work on the same, and employed a 
large forcé of artisans and laborers, and gave orders for material, his guide 
being said plans and spécifications, and considération thereof, consistent 
with the character of the buildings to be erected. Soon thereafter the 
agent of défendant, one Jacobs, whose duty it was to represent the de- 
fendant throughout the transactions, began to change and vary the con- 
struction of said buildings from the terms of the plans and spécifications 
in many particulars, and added considerably thereto. AU of thèse varia- 
ations and additions plaintiff made and completed at the spécial instance 
and request of said Jacobs, acting as a duly-authorized agent of défend- 
ant. Said extra work was for the benefit of défendant, who has since 
acquiesced in and ratifièd the same. Plaintiff has performed and com- 
pleted ail his duties under the contract, and défendant has paid the con- 
sidération therein stipulated. Défendant has refused, and still refuses, 
to pay plaintiff for the labor and material used on said buildings which 
were not contemplated and included in said written contract and spéci- 
fications. Plaintiff avers that by no reasonable intendment could said 
làbor and material just referred to be included under the said written 
contract. The discrétion reserved therein to defendant's agent, Jacobs, 
of approving workmanship and material is not an arbitrary discrétion, 
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but was to be exercised reasonably, and in the light of the whole cori- 
tract, considering the purposes for which said buildings were to be used, 
towit, quarters for soldiers. Said Jacobs, as agent for, and with the 
subséquent ratification of, défendant, has frivolously,and without reason 
or just cause, condemned from time to time, during the progress of the 
work, much material and workmanship, requiring the plaintiff to do the 
same over in a différent way. On account of this plaintiff lost much 
materjal and labor, having to replace that which was suitable for the 
purpose intended by such other material and labor as sùited the whims 
and caprices of said Jacobs; also, at divers times, said Jacobs, acting for 
défendant, discharged without cause varions workmen in plaintiff's em- 
ploy, and secured others at higher wages, though no more compétent 
than those discharged. The plaintiff further avers that, through the 
gênerai ofBcious, meddlesome, arbitrary, and arrogant conduct of said 
Jacobs, completion of the contract by plaintiff was unnecessarily delayed 
12 months. Ail the work done by plaintiff not covered by said plans 
and spécifications was done by plaintiff with theunderstanding, com- 
municated to défendant, that the same was not covered by said contract. 
Plaintiff also gavé notice to défendant that ail rejected workmanship and 
material which correaponded to, and was a substantial compliance with, 
said plans and spécifications would hâve to be accounted for to plaintiff, 
together with ail extra cost incurred in making the change. Plaintiff 
shows that he remonstrated with defendant's said agent, Jacobs, against 
his unwarranted interférence with work and men, which interférence had 
caused plaintiff's payments to be delayed, and the loss of interest thereon. 
At this time plaintiff had no riglit of action against the United States in 
such case, and he was compelled to obey every whim and order of said 
Jacobs at the risk of losing his contract altogether. Then follows a spé- 
cifie enumeration of plaintiff's charges. 

To this déclaration a demurrer was interposed, on the following 
grounds: (1) Because no cause of action was set forth. (2) Becaus^ 
the suit is predicated on the act of congress approved March 3, 1887, 
whereas the bond on which the thing was based was executed the 30th. 
of June, 1886, and the act is not rétroactive in its terms or by intend- 
ment, (3) Because there is a joinder in the suit of an action ex contractu 
and ex ddido. (4) Because the suit is not verified, and does not pray 
for judgment, as required by the act of March 3, 1887. (5) Because 
the plaintiff's remedy, if he had or has one, is an appeal to the quarter- 
master gênerai, as condition précèdent to bringing suit. (6) Because, by 
the terms of the bond on which plaintiff sues, "ail the material furnished 
and work performed shall be of the quality described in the said spéci- 
fications, and subject, during the entire work, to the inspection, approval, 
or rejection of the party of the first part; and the said party of the first 
part, or his agent, shall hâve fuU power to reject any material or work- 
manship which in their opinion is not in every respect in complète con- 
formity with the aforesaid plans and spécifications;" also, because by an 
express stipulation in said bond, "that no allowance shall be made for 
extra work claimed to hâve been done, unless provided for beforehand 
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by written agreement to that effect, specifyir\g the cost of the same;" and 
a fair construction of plaintiff's suit shows it is an attempt to vary, alter, 
and add to a solemn written instrument by paroi; and because, under 
said bond and the law, said Capt. J. W. Jacobs could not enter into 
the verbal covenants set up by the plaintiff. (7) Because, by the terms 
of the contract, 'Hhe United States officer in charge, or his agent, are to 
bave at ail times access to the work, which is to be entirely under his 
control, and may, by written notice, require any contracter to dismiss 
forthwith such workmen as he deems incompétent or careless." 

The first, second, third, and fifth grounds of the demurrer were ex- 
pressly overruled. The déclaration was amended so as to relieve it of the 
objections made by the fourth ground of the demurrer. As to the sixth 
and seventh grounds of demurrer, the court made this order: "The court 
only passes upon the 6th and 7th grounds of the demurrer so far as to 
détermine to hear the évidence before passing upon the légal question 
raised in the contract, and the effect of ths stipulations in the contract 
set up in the demurrer." Défendant filed a plea of gênerai issue, and 
plea for payment in fuU for ail work done for it by the plaintiff. 

The court bas heard évidence at considérable length from witnesses for 
both plaintifif and défendant on the issues involved, and on the various 
items embraced in the suit and the subject of contest. The following 
facts, as applicable to the entire case, may now be stated: From the 
testimony it appears that the contract price for this whole work was S61,- 
120. This amount was paid to Bowe, or to his authorized représenta- 
tives, in fuU. There were several extensions of the time for the comple- 
tion of the contract authorized by the war department in regard to which 
Capt. Jacobs testified as folio ws: 

"This contract was entered into June 30, 1886. The work was commenced 
within thirty days thereafter. The contract to be completed July 1, 1887. 
It was. not so completed, and on my rècommendation the contract was from 
Juiy 27, 1887, extended to 75 worlting days, expiring September 26, 1887. 
In this connection the eontractor made verbal request for two months' ex- 
tension. September 21, 1887, an extension of two months from September 
26, 1887, was granted, expiring November 26, 1887. ïhat was the second 
extension. A tliird extension was necessary, and that was granted from De- 
cember 6, 1887, for 50 working days, expiring January 24, 1888. A fourth 
extension was necessary. On January 24, 1888, to May 3, 1888, work was 
suspended awaiting préparation of material. May 3d, work was resumed un- 
der an extension of 30 days from this date. That is four extensions. After 
this extension the contract was completed, and the eontractor released from 
his obligation to the United States, June 15, 1888." 

It appears that during the latter part of the work on thèse buildings 
Mr. Bowe was absent ftom the work the greater part of the time, and 
that the control of the work for some time before its completion waa 
practically in the hands of M. E. Mahef , one of his sureties on his bond 
to the government. It appears, also, that there was considérable loss ta 
the eontractor by this contract, which loss fell on Mr. Maher, the surety 
named. About the time the contract between Bowe and the government 
was entered 'into, a contract was made between Bowe and Maher, by 
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"which Maher become interested in the contract, and was to receive a part 
of the profits to be derived from it. This contract was as follows: 

"Articles of agreement made this July 2, 1886, between W. F. Bowe and 
M. E. Maher, both of the city of Atlanta, Ga. Whereas, the said W. F, Bowe 
having secured a contract with the United States government to build certain 
bouses known as the • Barracks Houses,' it is agreed that the said W. P. Bowe 
shall give his personal attention to said work, and superintend the same. 
The said M. E. Maher agrées to furnish ail moneys from time to time, as 
needed, necessary for the suceessfnl and economical completion of the same. 
Ail moneys received from the government on account of said work by said 
W. F. Bowe shall be deposited to crédit of said M. E. Maher on barracks ac- 
count. Ail checks shall be drawn on said account by W. F. Bowe to tlie or- 
der of M. E, Maher or his attorney. No account shall be made or contract 
entered into on account of said work for an amount exceeding one hundred 
dollars without the consent of both parties. It is agreed that the said W, F. 
Bowe is allowed to draw one hundred and fifty dollars per month for his per- 
sonal expenses, to be charged to his share of the profits when said work ia 
completed; also that he be allowed fifty dollars per month when said work is 
completed, to be deducted from M. E. Mafier's share of the profits, in consid- 
ération of said Bowe's personal attention to said work. That M. E. Maher 
shall give ail personal services that raay be required. Ail transactions and 
accounts of said work shall be kept in regular books, which shall be open to 
the inspection of both parties. When said work is completed, the profits shall 
be divided equally. This agreement shall apply to ail contracts made, or to 
be made, by either party on the government réservation at Atlanta, Ga. AU 
labor required and compensation for the same shall be agreed to by both par- 
ties. W. F. Bowe. 

"M. E, Maheh. 

«Attest: W. F. Manet, N. P., Fulton County, 6a. 

"Atlanta, Ga., Oct. 22, 1887. 

Whereas, the said W. F. Bowe bas this day given to W. F. Manry a power 
of attorney for the purpose of raising money, it is not intended to vitiàte this 
contract, but the same is to remain of fuU force and effect. 

W. F. Bowe. 
"M. E. Maher." 

During the progress of this work, Capt. J. W. Jacobs, the assistant 
quartermaster in charge of the work for the government, exereised a 
constant and Careful supervision over it. He seems to hâve examined 
with great care ail inateriai before it went into the building, and ail the 
work, and each part of it, as it progressed. He also had a superintend- 
ent, Mr. Alexander Russell, a practical man, who, under Capt. Jacobs, 
exereised immédiate supervision over the entire work. Capt. Jacobs of- 
fered to go anywhere in Georgia with Bowe, at the expense of the gov- 
ernment, to examine material, and décide whether it would be satisfac- 
tory or not, so that Bowe need not be put to the delay and expense of 
bringing unsatisfactory material on the ground. He did go with him 
to a place where sand was to be obtained, and pointed out the character 
of the sand he would be willing to receive. The orders given and décis- 
ions made by Capt. Jacobs were ail positive, sometimes peremptory; and 
yet in every instance, so far as they bave been drawn in question hère, 
they seem to hâve been made in good faith, and with the sole purpose 
of having thèse buildings constructed in accordance with the contracta 
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and to discharge his duty as a superintendent for the government. Mr. 
Bowe was frequently informed by Capt. Jacobs that, if any décision 
lijade by bijn was notsatisfactory, he could appeal from the same, througb 
him, .tothé war department; but iii no instance did Bowe avail himself 
of this right, except as to one of the applications for extension, about 
which he aûd Capt. Jacobs seem to havë differed, and which the secre- 
tary of war allowed. There is a clause in the contract between Bowe 
and the United States making it subject to the approval of the quarter- 
uiaster gênerai. 

Finding of facts by the court as to each item of plaintiif 's claim are 
now given: 

Facts A. 

Item 1. ¥oT "cutting tongue on wainscoting. The spécifications re- 
quired the wainscoting to be "neatly capped;" the manner in which it 
should be done, except that it should be neatly done, was not specified. 
The contractor was required by the quartermaster to put a groove in the 
top of the wainscoting, and to put a tongue on the cap or moulding for 
the top of this wainscoting, The complaint is that the "tongue and 
groove" required by the quartermaster was extra work. There being no 
specificationé as tohow tiie wainscoting should be capped, the contractor 
should bave understood that it woùld be required to be well and neatly 
done. The spécifications for building No. 9 (page 3) provided: 

"This building is to be erected in accordance with the accompanying plans, 
and siich additioiial élévations, sections, and drawings as will be furnlsbed by 
the United States offlcer in charge." 

When, in the course of building, this wainscoting was reached, the 
détail' fuinished by the quartermaster through his superintendent re- 
quired it to be capped in the manner which furnishes the ground for the 
claim made in this item. No complaint was made by the contractor to 
the quartermaster as to the manner in which this work was required to 
be done at the time it was done, nor afterwards during the progress of 
the work, as to this item specifically. 

Item 2: "Braces under ridge pôles, $100." Itappears that the method 
adopted for supporting the roofs, and the manner in which the timbers 
were placed, were somewhat différent from that provided in the specfica- 
tions; and, after giving to the testimony of ail the wituesses what seemed 
to be due weight, the évidence does not show that the maniier in which 
the work was done involved any additional expense to the contractor 
over that which was specified in the plans for the building, so that the 
finding of facts from the évidence as to this item is that there was no 
extra cost to the contractor. 

Item, 8: "Screws on inside beads of 280 Windows, ten to each, at ten 
cents per dozen, $230." The contention as to this item is that for the 
purpose of fastening the strip of wood, called the "bead," which holds 
the window in place on the inside, screws were required instead of nails: 
plaintiflf's claim being that, unless otherwise specified, nails only could 
be required, and that the excess of cost to him of screws over nails was 
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the amouTit above specifîed. I find the fact to be as to fhis item that 
the strips called the "bead" were delivered from the mill to the contractor 
at the barracks, with ijails driven in them to be used for fastening them 
in place. The contractor was required by the government to use screws 
for fastening the bead, instead of nails. I adopt the testimony of Mr. 
Russell as to the cost of doing this work with screws or nails, and find 
that the excess is $41.70. The usual way of doing such work in Atlanta 
is with nails. There is no évidence as to how work of this character is 
usually done on buildings such as thèse erected by the government. The 
reason for requiring the use of screws is that it frequently becomes neces- 
sary to remove the sash, and often, before the buildings are finally com- 
pleted, to make them fit well, etc.; and the removal and replacing can 
be much more satisfactorily done when screws are used to fasten the 
bead. I do not find that any objection was made to the requirement to 
use screws at the time, or any request or demand that the excess of cost 
over nails be treated as an extra for which the contractor was entitled to 
compensation. 

Item 4: For "extra work on cornices of bake-house, commissary, and 
service buildings, being glued up, and joints tongued, $50." It la 
daimed by plaintifi' as to this item that he was required to tongue and 
groove the ends of the planks at the joints on the cornices of the bake- 
house, commissary-house, and four service buildings. The manner in 
which this work was required to be done by the quartermaster in charge 
was unusual, and somewhat more expensive than the ordinary way of 
doing such work. It is claimed in their testimony by both plaintiff, 
Bowe, and bis superintendent, Compton, that the cost of this work, 
which they claimed as extra, was $50, but they failed to show how they 
arrived at this round sum. No calculation as to how this sum was 
reached is givén. Mr. Russell, in his testimony, gives a careful cal- 
culation as to the cost of this tongue and groove work in this item, and 
he puts it at $15.32. I am unable to find in the évidence, and do not 
recoUect, any testimony as to the cost separately of the gluing. I con- 
clude that the cost of the tonguing and grooving was that given by Mr, 
Russell, $15.32. I am unable to find the cost of the gluing, for the 
reason stated above; and it is perhaps immaterial, as no objection was 
made at the time to the manner in which this work was required to be 
done, and no request or demand that it should be treated as an extra 
was made of the quartermaster by the contractor. 

Item 5: "Extra work, plank for plumber to lay pipe on." The claim 
of the plaintiff as, to this item is that the spécifications called for pipe to 
be laid on top of second-story joists. It appears that, in order to get a 
sufficient fall for the pipes, it would be necessary to eut into the joists; 
and the plumber in charge of the work suggested to Capt. Jacobs that 
it would be better to lay the pipes on planks underneath the joists; and 
that this method was àdopted^ and the work done in accordance with 
the suggestion of the plumber.. ..The plumber Btated to Capt. Jacobs that 
there would be no extra cost about it. 
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Item 6: "Changing puUeys on proof-racks, $10." The proof-rack îs a 
kind of cupboard in which to dry bread. The doors in front are run by 
puUeys. It appears, as to this item, that the puUeys which were used 
in connection with the door or doors of the proof-rack wpuld not work 
after they were first put in, and the contractor was reqtiired to put in 
puUeys that would work. No complaint was made at the time of this 
requirement. 

Item 7: "Catch-pans under dernier Windows, $40." It appears that 
in the construction of dornier Windows the slats wére soi placed in the 
frame that the rain was blown into the building through thèse Windows, 
and the water came through the ceiling, and was injuring the buildings. 
Before they were accepted by the quartermaster^ the quartermaster and 
Mr. Bowe's superintendent examined the matter, and the quartermaster 
required Bowe to construct certain "catch-pans," as they were called. 
It seems that a frame was required to be constructed in some way on the 
inside of the dormer Windows, and a tin basin arranged on i^ie wooden 
frame- work, so that the water coming through the slats of the dormer Win- 
dows would be turned back upon the roof. It appeared that the dormer 
windovj's were constructed according to the spécifications, and had been 
accepted by Capt. Jacobs' superintendent, Mr. Russell. No objection 
was made by the contractor to the reqviirement of the quartermaster 
that he should do this work at the time, or no request or demand that 
it should be treated as an extra, except as may be inferred from the fol- 
lowing letters. The work was worth the amount of $40, as claimed by 
the plaintiff. A letter is in évidence of the date of November 24, 1887, 
from Capt. Jacobs to Mr. Bowe, which is as follows: 

"Atlanta, Ga., November 24th, 1887. 
"William F. Bowe, Msq., Oontraotor: Referring to the tin linings for 
aprona for dormer Windows on the two barracks buildings, you are respectf ul- 
ly informed that some weeks ago, flnding that the lining had never been put 
on as ordered by me several months before, I directed the tinner to do the 
work, and guarantied him the pay. I do not consider this extra work, but 
coming under clauses 5 and 10, gênerai conditions of your contract, and you 
muât accept my guaranty, and arrange for the payment on r^^- before nextpay- 
day. Please aeknowledge receipt, and report actions." 

To this no reply was received but the following letter was afterwards 
received from McLain, the subcontractor: 

"Atlanta, Ga., June 16th. 1888. 
" Captain J, W, Jacobs, A, Q. M.— Dear Sie: Mr. Bowe assumes the pay- 
ment of the tin safety pana under dormer Windows, which relieves the gov- 
erniuent of that obligation. James F. McLain." 

Item 8: "Hand-smoothing, sand-papering, and scraping ceilings, 200 

squares, at $5.00, $1,000." 

Item 8, (ai) "Hand-smoothing ceiling of verandaa, $900^" 

Item 8, (&;) "Hand-smoothing, scraping, and sand-papering joists and 

girders of vérandas, $900." ^ 
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Item 8, (ci) "Hand-smoothing, scràping, and sand-papering inside of 
girders and columns, 22 squares at $5.00, $110." 

Item 8, (d") "Hand-smoothing, sand-papering, and scràping ceilings 
of service buildings, 18 squares, at $5.00, $90." 

Item 8, (e;) "Hand-smoothing, sand-papering, and scràping window 
and door frames and cases of same, 274 Windows, at .25; 41 outside 
doors, at .40; and 50 inside doors, at .70, — $119." 

Item 8, (f:) "Hand-smoothing wainscoting, 176 squares, at $2.50, 
$437." 

This is the principal item of plaintiff' s claim. The complaint is that 
after the lumber with which this work was done had been delivered 
■where the work was in progress, planed by machinery at the mills, the 
contracter was required by Capt. Jacobs, the quartermaster in charge, 
to bring the lumber to a greater degree of smoothness, and better finish, 
before he would allow it to go into the buildings. The contracter de- 
sired to put the lumber as delivered into the buildings, and the quarter- 
master objected, claiming that the lumber as delivered did not hâve the 
finish required by the spécifications and the character of the work. The 
contractor, on the other hand, at the time insisted that ail his contracta 
required was gôod mill-dressed lumber. The spécifications as to the con- 
struction of the ceilings do not state how the material-used in the ceil- 
ings should be finished. The language as to ceilings is this: "Ail the 
rooms in the first story must be ceiled with 7-8x5 beaded ceiling, with 
suitable moulding planted in the angle." One of the provisions of the 
spécifications as to this work was: "The contractors are to provide ail 
materials and labor necessary for the complète and substantial exécution 
of everything described, shown, or reasoiiably implied in the drawings 
and spécifications, including ail transportation, scaSblding, apparatus, 
and utensils requisite for the same; aU materials to be of the beat of 
their respective kinds, and ail workmanship to be of the best quality." 
An other of the spécifications is as foUows: "In a word, each class of 
work must présent a finished appearance, whether specified on plans or 
in spécifications, harmonize throughout, and be entirely satisfactory to 
the officer in charge." The testimony shows that mill-dressed lum- 
ber, Buch as was' delivered at the government location, is used without 
further finish in buildings of ordinary character in Atlanta, but that for 
buildings of a better and more expensive class a greater degree of finish 
is required to be given the lumber used in work of the character em- 
braced in this item. When a greater degree of finish than that given by 
ordinary mill dressing is required, it is usnal to provide for it in the 
spécifications. 

Item 9: "Scràping and sand-papering wainscoting, 175 squares, at 
$2.50, $437." 

Item 10: "Scràping and sand-papering vérandas, $200." 

The claim as to the above two items is the same as that contained in 
Item A and its subdivisions, and the facts as to that item may be applied 
to thèse two items. 

Item 11: "Extra work on stairs, $160." 
v.42F.no.l3— 49 
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The facts appear to be, as to this item, that Mr. Russell, Capt. Jacobs' 
superintendent, selected two men from;,the contractor's force of workmen 
to wprk on the stairs» and the daim is that be required the stairs to be 
constructed in a way that made them more expensive than they would 
bave been if constructed in some otber way, which otber way does not 
clearly appear. No objection was made to the manner in which this 
work was done, so far as the eviderjce shows, at the time. 

Item, 12: "Extra cogt of Yale loûksj $100." The claim as to this item 
is that the contract provided for certain doors to be finished with "Yale 
Standard Draw-Lock, No. 961," and that locks of this description were 
secured by the contractor; but it was found that the barrel was too short 
to go through the doors, and that, therefore, it became necessary to ex- 
change them for otber locks with a longer barrel. In a letter which is 
in évidence from Mr. Bowe to Capt. Jacobs, dated March5, 1887, among 
otber things, is this statement: "The Yale lock was an error which I 
will bave corrected." ; It is claimed by counsel for plaintiff that he did 
not mean by this to say that it was bis own error; but I am unable to 
concur in this view, and.I tbink he meant to say in this letter, written 
at this time, that the error was bis own, oriof those from whom be pur- 
chased. There cert^inly is nothing in this language, or elsewhere in 
the letter, to indicate that be claimed any error on the part of the quar- 
termanter, or attached any blâme to bim for the misfit of the lock. Cer- 
tainly, no objection was made, and no çlaim for the allowance of any ad- 
ditional cost as an extra was made, at the time, by the contractor. 

Item. 13: "Extra cost of putting on nêck mould after column was set, 
in which manner one hand could put on only six per day, whereas, otb- 
erwise, pne man could hâve put on eighteen per day,- — an excess of .26 
eacb above cost, and loss of profit of .09; 280 columiis at .35, $100." It 
appears that the contractor desired to put what is called the "neok 
mould" pround the columns before the columns were put in place, and 
that he was required to put up the columns, and put the neck mould on 
after^ards. The daim is that it was more expensive to do this work as 
it was required to be done than in the manner the contractor wished to 
do it. It appears that the «olumns were not sufficiently seasoned at the 
time they were put up, and that Capt. Jacobs allowed them to be placed 
in position in this unseasoned condition in order to enable Bowe to pro- 
ceed more rapidly with the work, which he did not tbink would injure 
substantially the buildings; ànd that, if Capt. Jacobs had insisted on 
the columns being seasoned beforte they were put in position, it would 
hâve retarded the progress of the work, and caused some loss to the con- 
tractor. The unseasoned condition of the columns was the reason given 
by Çapt. Jacobs and bis superintendent for not allowing the caps to be 
put on the columns before they were placed in position. No claim was 
made for extra çompepsaition as to this work at the time. 

iiêwi 24: "Work on bqard and wainscoting, $75." The daim as to 
this iteni is that Jacobs required Bowe to dry bis planks to be used for 
wainscoting too thoroughly, and that after the wainscoting was put in 
place the fact that the lumber was top dry caused it to "buckle out," and 
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that tliis was caused by tlie absorption of the moisture by the lumber 
after being placed in position. The base-board could not, therefore, fit 
up tightly against the wainscoting, as the board struck only the extended 
joints, and left crevices between. This necessitated much work in 
smoothing ofî the high points so that the base-board would fit up tightly. 
No claim was made for any extra allowance for this work at the time, 
and no complaint, so far as can be gathered from the évidence, of any 
kind was made as to this work. 

Item 15: "Mould around 44 doors, $100." The claim as to this item 
is that the contractor was required to put moulding around the frames 
of 44 doors to hide the cracks left between the door-frame and the brick- 
work. It appears that the door-frames were put in place before the 
brick-work around them was done; that this was necessary, for the rea- 
son that au iron dowel was to berun from the stone up the frame, which 
required the frame to be placed in position before the bricks were laid. 
On account of this method of doing the work the crack was left between 
the brick-work and the door-framè from one-eighth to one-fourth of an 
inch wide. The contractor was required to put moulding around the 
door-frame to hide this crack. This moulding does not seem to hâve been 
required by the spécifications. The quartermaster states that when he 
objected to the work as it stood, the cracks showing between the door- 
frame and the brick-work, that "they" (alluding to the contractor and 
his superintendent, as I understand) suggested this moulding as a rem- 
edy for the defect, and that he accepted it, and made no further objec- 
tion. To this I find no déniai. 

Items 16, 17, 18, and 19 may be considered together. They were 
for damage to lumber by being exposed to the weather by order of Capt. 
Jacobs. The contention of the plaintiflF is that Capt. Jacobs and his 
superintendent, Russell, ordered ail dressed lumber to be exposed in 
the open air, stacked up in what is called " wig-wam fashion." It is said 
that this exposure caused the lumber to warp, and get in bad shape for 
use, which made it necessary to rework it, at considérable expense to 
the contractor. The total amount claimed in thèse items is $1,550. It 
appears as a fact, from the évidence, that a considérable amount of the 
lumber to be used in the buildings erected by Bowe was stacked up in 
what is called "wig-wam fashion" in the open air. It further appears as 
a fact that this injured the lumber, causing it to warp, and get in bad 
shape for use. To find as a fact who is really responsible for this is very 
difficult, in view of the conflicting'character of the testimony. It ap- 
pears that on February 6, 1888, Capt. Jacobs wrote a letter to Bowe, in 
which, among other things, direction was given as to certain lumber as 
follows: 

<>* « • You are also informed that an examination of the commissary 
building after the récent storm convinces me that tbe seasoning of the floor- 
ing is much retarded by being stored in the building, instead of exposure to 
the air put of doors, and ail lumber so stored must be at once removed, and 
tbe practiceof turninga building into a drying kiln, and the building of 
large ûres tberein, must also cease. During a storm ail the buildings must 
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be closed, and during fair drying weather the Windows mu st be raised or 
lowered. This precautiop to prevent détérioration bas been much neglected 
by you in the past." 

In view of the fact that the burden is on the plaintiff to establish his 
case where there is a conflict by prépondérance of teçtimony, my con- 
clusion is that the only order given by Jacobs as to how the lumber 
should be dried was that contained in the paragraph given above from 
this letter. It appears clearly that Capt. Jacobs required the lumber to 
be exposed to the open air, but not satisfactorily as to how it should be 
exposed. As to Mr. Russell, Capt. Jacobs' superintendent, and as to 
whether he gave orders requiring this lumber to be stacked in the man- 
ner it was, there is a more decided conflict in the évidence than as to 
Jacobs. He overlooked the work of placing the lumber in this position, 
and made suggestions çonceming it. He suggested the fact that lumber 
had been dried for work under his supervision in that way at Hot Springs. 
The fact is not satisfactorily established by the évidence that he gave any 
positive orders that the lumber should be stacked in this way. 

Item 20: "Extra work on mantels, $200." The détails of this item are 
unboxing, setting 32, 1,000 âre-brick, fire-clay, 3,000 common brick, 
morlar and drayage, iron for mantels, and superintendence. The spéc- 
ifications in référence to mantels was as folio ws: 

"Provide for setting np, in ail the rooms having open flre-places, mantels, 
grates, and hearths, to cpst, complète, not less thiin $20.00 each, the pattein 
and size to be selected by the offlcer in charge. Grates must be set in the 
most approved style, wlth full backing of fire-brick or soapi-stone, as may be 
directed. In the day mess and wash rooms mantels need not be furnished." 

It is claimed by thç plaintifï that the cost of the mantels complète, 
including the setting and ail the cost of same, should not, under this 
spécification, hâve been required to exceed the $20 each named in the 
spécification. The quartermaster construed this spécification as provld- 
jng that the mantels, with everything necessary, should cost not less 
than $20; but the correspondence iii çvidence shows that he made a con- 
cession to the contractor in this respect, and that the cost of the mantels, 
without the cost of setting them up, instead of being $680, as it might 
hâve been, was only $509. The work of setting the inantels, and the 
inaterial used in setting, was in addition to this. 

îtems 21 and 22. Thèse two items may be Consolidated, They were 
for 20,000 extra brick in bake-house and commissary buildings mpre 
than required by the spécifications, at $20 per thousand, $400. The 
contest of the plaintiff as to thèse items is that the pl^ns for thèse build- 
ings showed them to be on level ground, and that the ground sloped so 
that to comply with the spécifications, and to place the floor at the proper 
élévation above the highest point, required the extra amount of brick 
Djentioned in the aboyé item. It is shown quite cleariy by the évidence 
that at the place where thèse two buildings were ereeted a considérable 
amount more of brick-work was necessary than would bave been had 
the buildings been on level ground. It also appears that the attention 
o|Mr. Russell, Capt. Jacobs' superîntendent, waà called' to the matter, 



EOWE V. CNITED STATES. 773 

and that at one tîme he agreed to allow something for it, but that soon 
afterwards he withdrew the agreement, saying that he intended to com- 
plète this work without any extras. It appears further, froni the évi- 
dence, that Bowe had ample opportunity to examine the ground where 
the buildings were to be located, and that he could easily hâve ascer- 
tained this before making bis bid. Mr. Bowe was interrogated abovit 
this matter: 

"Question. Didn't you go there ànd examine this ground before you made 
a bid? Answer. Idon't remember whetlier it was before I bid or not. Q. 
Didn't you examine that map before you bid? A. I just saythat it may be 
Bo; that it may bave been. I will not assert that it was. Ç. Don't yoù 
think it was before you bid? A. I cannot answer whether it was before or 
afterwards. If I remernbered, I would just as lief aclinoWledge one time as 
the otber. The time I saw it, I tliink more particular was for some grading 
than it was for the ground. Q. You knew tlie map was in existence before 
you made the bid? 4. Ithinkso." 

There is more of this testimony on this subject. This is enough, how- 
ever, to show that it is more than likely, even from bis owa statenient, 
that he examined the ground before bidding. It appears, further, that 
Bowe's contract with the government was dated June 30, 1886, and that 
on the 15th day of May, before that, the quartermaster issued a circulât 
in référence to thèse buildings which contained the foUowing: 

"The buildings are to be located on the cites indicated on the map accom- 
panying the plans and spécifications, unless otherwise directed by compétent 
authority." 

Mr. Bowe was asked if he had read that circular before hemade his 
bid. His answer was: "I more than likely did." This question wàs 
then asked him: "I wish it to be understood that you admit you read 
it?" An&wer: "I would rather admit that I read it. I did not want to 
assert that I did not read it, or that I did read it." So that it appears 
quite probable that Bowe examined the ground before bidding, and, as 
there was a map indicating the location of the varions buildings on thé 
grounds, that he could hâve ascertained, even if he did not, the exact 
location proposed for thèse buildings. ', 

Item 23: "Extra cost of painting not required by spécification, two. 
coats of hàrd oil, instead of one, on 117 wardrobes, $158." The facts; 
in référence to this item are somewhat difïicult to find. It seems, how-' 
ever, that the contract originally required the wardrobes to liave three 
çoats of paint, and that the work was really done in a différent way, and 
a material which Bowe calls "hard oil," and Capt. Jacobs " varnish," was 
used. The change, it appears, was suggested by the foreman of the con- 
tractor. So far as appears from the évidence, no objection whatever 
was made at the time to the change, nor was any claim made that there 
should be extra cost or expense attached to it; on the contrary, the only 
proof on that subject is the testimony of Capt. Jacobs, who states that, 
the foreman told him it would not cost any more. , 

Item 24: " Trimming with red, instead of a différent shade of the same 
coloras body, as first ordered, $300." Claim for this item was aban*" 
dpned by the plaintiff. - 
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Jto»'2^; ''Extra cost oftiiining:n,otrequirecl in spécifications; amôunt 
retained by Jacobs fqr alleged defects, which ïetention is in violation of 
iîontract, and wheojÛiere were no defects, $235." It appears, as to this 
item, that the tin roof of certain buildings ereeted by Bowe for the gov- 
emment were not satisfactory tp Capt. Jacobs because of leaks. The en- 
jtirp cprrespondence in référence to tbis item is in évidence, and is as 
follows: 

" Atlanta,, Ga-. Augnst 3, 1887. 

"Wflliam F, Bozoe, Contraotor: I conaider the roofs of the double and 
tripie barracks in bad condition, and requiringmueb work before I canaccept 
thçn)., Iishall require indisputable proof that ail roofs are water-tiglit before 
I ntiàlçe a final settlement with you. In doiug so I shall require ail the stand- 
ing lock-joints workedoTeragain." 

; "Atlanta. Ga., August 27, 1887. 

" William F. Bouje, Contraotor: I can see no Speedy prospect of the vé- 
randas going up, and covered with tin, and, in cbnjtinction with the work, 
theroof of the main buildings repaired, as indicated in my letter of the 3d 
instant. Ton will theiefore liave tinner commence iramediately repairing the 
roofs df buildings Nos. 23 and 25. I shall wait only long enough for yôu to 
get tbem from Cincinnati in the speediest manner, when I shall order the 
work done by parties in the city, and charge tlie cost to you. When I com- 
mence the work, I sliall complète it, whether your tinners are on hand or not. 
The ceilings of thèse buildings are already, I fear, discolored, and iujured be- 
yond. repair, and I cannot wait your dilatoriness any longer." 

To tbis there is no reply. 

"Atlanta, Ga., December 12, 1887. 

" William F. Bowe, Oontraotor: Tou are respectfully informed that late 
raios; develop a number of leaks in the barracks buildings, and that I shall 
make, 00 final settlement untll ail roofs are water-tight. Satisfactory évidence 
of this tact shall be an examination subséquent to a heavy rain." 

"Atlanta, Ga., January 4, 1888. 
" WilUam;F. Bowe, Contraotor: You are respectfully informed that after 
baving waited some seven montbs for you to stop palpable leaks in the build- 
ings und^r your contraeti nptwithstanding my urgent deraands from time to 
tiœe foi* yo'U to do so, and being convinced that further patience would be 
prejudicial to the interests of the U. S., I bave this day contracted to hâve 
the roofs bverhauled and madé water-tight for tlie sum of $220.00. You will 
thereforei cause any men you may bave working on the roofs to stop work, 
as I shall at once take charge of the tin- work uuder your contract, and com- 
plète it.» 

In response to this a letter was received from Mr. Bowe, wliich is aa 
follows: 

"Savannah, Ga., January 6, 1888. 

"CaptainJ. W. Jacobs, A. Q. M. — Deae Sir: Tours of January 4, '88, 
just to ha^id» ! I am sorry I was unavoidably detained at court, and could not 
be in Atlanta in référence tothe subject-matter before you had reached your 
décision. .Iknew there were some leaks showing, and the hands had been 
virorkingon them, and hâve réported topie that they were stopped, and.when- 
ever any showed again, injiïièdiately proceeded to find it, and work on it. 
From your letter, I judge some leaks hâve shown again, and we arereàdy and 
wiUing to stop them. I am endeavoring to get away to-night, in whioh casé 
I shall see you by the time tbis reaches you. But, to provide against my not 
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ariiving in Atlanta in the morning, I by this mail send yonr letter io Mr. 
McLain, my subcontractor for the tinning. The amount contracted by you, 
$220.00, appears to be very high, tbo' of course I am unaware of the amount 
of work contracted for." 

"Atlanta, Ga., January 11, 1888. 
"Captain J. W. Jaoohs, A. Q. M. — Deab Sir: In reply to yours notifying 
me that you had given a contract to other parties for 6220.00 to repair tin 
roofs on buildings under my contract, I beg leave to respectfully protest 
against sach action, as beirig in violation of my contract, and unnecessary, 
and subibit the following facts for your considération: That my subcon- 
tractor bn tinning did work on the roofs, and did seek to find the leaks when- 
ever they showed ; that the foreman of the carpenters, the subcontractor and 
boss tinner hâve often searched under the roofs at nigbt during the raina for 
the purpose of finding the leaks, and that they were supposed to hâve been 
stopped, and that the roof was tlght; that an extremely heavy rain showed 
other leaks, orsome of theold ones anew; and that the fact that the roofa 
are an A No. 1 job is a reason why any leaks are diflBcult to flnd; and that 
without allowing me an opportnnity or direoting me to hâve my subcon- 
tractor repair them, or to hâve them repaired without référence to tlje sub- 
contractor, you made this aforesaid contract; that I am now and always hâve 
been willing tofnlly cohjply with my contract in every respect; that I hâve 
never refused to work on thèse roofs when called on, either myself or fore- 
man or sabciontractor or the boss tinner; that ail of us hâve been desirous of 
making the roof satisfactory; th^t, furthermore, the aforesaid contract pro- 
vides for the r6of to be reseamed by hand; thàt I hâve never been informed 
that this wâs your désire, and had no opportunity to refuse to do so; that thé 
band-seaîning of the standing edges is useless, and detrimental to the roof; 
that there are no leaks showing to come from the standing edges; that the 
bake-house, commissary-house, and ail vérandas do not show any leaks, aod 
are perfectly tight; that the hand-seaming as is being doneis useless. lam 
prepared to prove by abundance of évidence. For ail which reasons I do most 
earnestly protest against yonr action, and hereby refusé to abide by it, and 
deem it my duty to notify you that the contradtors working on the roof ab- 
solve me f rbm ail llability concerning them, and that therefore I shall con- 
sider that part of the work as finished, and accepted by you. Begretting the 
necessity of this protest, I am, 

"Very respectfully, etc., William P. Bowe." 

The amount specified, $220, was retaîned by Jacobs from the amount 
due Bawe uiïder his contract, and applied to having thèse roofs reworked, 
as indicated in his letter of January 4, 1888. 

Mem26. This is plumbing not required by spécifications, running gas- 
pipes from meters to the outside of buildings, $25. It appears that the 
quartermaster required the contractor to run the gas-pipes froin each qf 
the buildings outside the walls of the buildings, so that the connection 
with the outer gas-pipes could be made there. It is claimed thàt the 
Gas Company of Atlanta is willing to run through the walls of the build- 
ing, and connect with the meter inside, and that the pipe required to go 
ffom the inside of the building to the outside was unnecessary and un- 
usual. The testimony of an expert in plumbing, whose évidence^ waS 
ofifered in the case was: 

"Wheré it would be very hard to get to it after the house was completed, 
"Vïij, I would certainly run them outside the wall. It would necessitate ont-; 



776 FEDERAL EEPGRTEBi Vol. 42, 

ting through the wall, and taking up the floor, to put tlie pipes in aftér the 
liouae is complétée! ; whereaa, before the floor is done, it is a veiy easy matter 
to lay the pipe. " 

Item 27: "Extra cost of oven casting, etc., $100." This item was 
abandoned by plaintiff on the hearing. 

' 'Mm 28: "Grates and ash-fenders, over and above eost specified for 
mantels, 825." It àppears that", when the buildings weré about to be 
turrled dver by the ébntractor to the quartermaster, that 19 fenders were 
missing. The fenders in connection with the mantels, etc., had been 
ordered by Capt. Jaoobs, under the authority given him in the edntract, 
from Hunnicutt & Bellingrath, of Atlanta. When the matter of thèse 
HiisSing fenders was invéstigated, Hunnicutt & Bellingrath claimed to 
hàvë delivered them'. An affidavit was mâde by their employé, charged 
with the delivery of thèse articles at the government réservation, stating 
tJti^t they had been delivered, and describing the fenders, and exactly 
what be did about them. Thereupon the foUowing correspond ence look 
place bétween the quartermaster and the contracter: 
'" / "Atlanta, Ga., June 18, 1888. 

" William F. Bowe.Ésq.t Atlanta, Ga, — Deab Sœ: You are respeciful- 
ïy inforœed that the prépondérance of évidence I hiive been able to obtain 
concèrning the 19 misging fenders for the barracks buildings under your con- 
tract goes tÔ establish the fact that Hunnicutt & Bellingrath delivered them 
tpyour agents, and, unlesa you car» fùrnish évidence to the contrary, I shall 
bave to hbid you responsible for them. Please let me hear from you as soon 
as praçticable." 

■ To this Capt. Jacobs received the foUowing reply: 

"Atlanta, Ga., June'20, 1888. 
, "CaptainJ. W. Jaoohs-^DEAR Sik: Tours of the ISth instant just handed 
me on tlie pve of my departure from the city fpr a few days, Immediately on 
my returo I will undert^^e to présent you the other. side of the case. 
, ^ "kespectfully, , W. F. Bowa." ; 

When the cpntract was closed and final pàymeiit was made, the quar- 
termaster reserved $25, which he had ascertained would be the cost of 
thèse fenders; and, receiving nofurther évidence from Bowe on the sUb- 
ject, on the 4th of August he paid Hunnicutt & Bellingra;th, who had 
delivered the fenders, the $25. 

Item 29: "Delay of carpenter work, $1,500." It is claimed by the 
plaintiff", as to this item, in his bill of particulars, thatihe was not allowed 
by Capt., Jacobs to rush or push his carpenters, and that he was prevented 
in that way'frbm getting as good work out of them as he would bave ob- 
tained if hehad not been interfered with. The contention is that by 
this interférence the amout named iii this item, and more, was lost to 
the contracter. Capt. Jacobs admits that he frequently objected to work 
as being improperly done, rèquiring it to be done over; and the probable 
resuit of this was that, in order to do it in a satisfactory way, it would 
be necessary to do it more carefully, and consequently more slowly. No 
question seems tp bave been made by the contractor as the work pro- 
gressed as to,therightof, the, quartermaster, under, the contract,.to pass 
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on the characiter of the work as ît was done. Thîs strict supervision of 
the work by Oapt. Jacobs would undoubtedly cause it to be done more 
carefuUy, and, naturally, somewhat slower, than it otherwise would bave 
been. 

CONCLUSIONS OF LAW. 

The facts as to each item embraced in this action bave thua been given 
separately, and as briefly stated as possible. The concliasions of the 
court upon ail questions of law involved in the case may now be stated. 

1. The first position aesumed by the plaintiff through his counsel is 
that extras may be recovered for on a quantum meruit, indeperidently of 
and outside of the express contract; that "extras are paid for on the same 
-priçeiplje as if there were no express contract. Extras constitute a sep- 
àrate account.' The government's original obligation was to pay certain 
money; contracter to work according to certai.n spécifications. If the 
contractor's work is increased by extras, the government's obligation to 
pay is enlarged. An order for extras may be considered either as| aç 
addition to or enlargement of the old contract, and is a separate contract 
in itself; but in either case the pay is a reasonable valùation." If thè 
power of Capt. Jacobs to bind the governinent as to matters outside of 
the contract could be conceded, and if the contracter had placed hinv 
self in the proper position under the contract, during the progress of tlje 
work, to claim the varions items involved as extras, to sp much of the 
work as could be considered extra plaintifF*s contention would be preper 
enough, and the principle he contends for would be applicable. Other 
questions are involved, however, which must control the case independ- 
ently of the gênerai principle thus contended, for. 

2. In article 1 of the contract under which thèse buildings were ereoted 
is a clause ias folio ws : 

"Also, noallowance shall be made for extras claimed toi hâve been done, 
unleas provided for beforehand by written agreement tp that effect, specify- 
ing the cost of the same. " 

It is said that this clause is for the government's benefit, and one 
which the gôvernment can insist on seeing carried ont, or waive; and 
that, if extra work is ordered by the gôvernment, that the gôvernment 
cannot protect itself from payment by this clause, even though the order 
be verbal, and there is no written agreement. Supposing that Jacobs had 
authority to bind the gôvernment for the payment of work which was 
clearly outside the contract, — that he stood in the position ôf an indi- 
vidual having work done for hiniself, — the position assumed would t-eem 
to be correct. Even though having a contract covering a pièce of work, 
and having a clause in it such as this, it would be unjust to allow thè 
other party to receive the benefit of the contractor's work and material 
upon a verbal order, and then shield himself under a clause such as this, 
which at thetime of the order he had failed to invoke. To make this 
principle applicable, however, it would be necessary that the work doné 
or material furnished should be extra, and so understood and treatod' at 
the time. The reai question then would be, was any work ordered and 



\7;7ii8 FEDERAL BE]j"9;BTEB, Vol, 42. 

jdone with tjie qtaderslapdmg at, ;|h^;time ;lha,t jt ,,was -optsjd© ,th§ Qon tract, 
,o;r,even^iih notice ,fFoni tbo conljrç^çtor.to the officer in charge ttjat the 
;:vy0i'k; waS; extra j and <th#t ?* wqaii be bo treated by him?" And tben, 
what was Jacobs' authority under the law ? Upon the last-named ques- 
tion, that is, as to Jacobs' authority, the case must corne within a well- 
recognized ru],e, It is stated by the suprême court in the case of While- 
«dév. U jS., 03 tj. S, âï7, as Iblldws: 

"ïhdfî^bvérnmerit fe not bouiid by thè act or déclaration ot its agent nnless 
it inaliifèstly appéàirs tfaàt lie âcted within the scope of hls authority, or was 
«idployèd in bis capàQi^ as a public agent to do the act, or make the declara- 
tio^;fQrit.'^ 

Andj in addition, the court stàtes: 

"Ihdivlduals, as well as courts, must take notice of the extent of authority 
coiiferredhy law upon â person actlng in an officiai capacity." 

'''■ "Vl'îiat Jacobs' autbority was is diséussed later. 

8. Further position àssumed by côunsel for plaintiff is that as Jacobs 
'èlafmèi, as to thè various items in dispute, when question was raised 
àtibut'them during the prôgress of the work, that they were witihin the 
spieçiflcations, and cbVeréd by thè cbntract, that be thereby waived the 
'^e^ï^ment that Épvte ëhbilld give notice that tbèse items would be 
ivéÈfteïï as extra, and that the mattér be reduced to writing. Thé effort 
hjîs'bé'eD malde to analôgize it tô à ca^e something like that of an însur- 
'aiic4' toolicy, and a positivé refusai tb pay, wheréb;^ formai proofs of loss 
wèiild be dispenâed witih. Tbis position is clearly- ûnsound. Whère 
the'ôflBcér in charge reqniredwôrk tb be dorie ini à certain way, and', 
tpàà tHè cbhtractor objeCting, thé ofiBcèr insisted that the spécifications re- 
quired it to be dpne as hè had reqbestéd, and then the contractor proceeded 
to'db the work in accordailce with the officer'S requirement without fur- 
ther objection, or any notification that the work or niaterial would be 
treated aâ extra, what would be théiefiect? The officer, of course, would 
baVe the right to pres'amé that that Was the end of ihe matter, when thé 
contractor acquiesced in bis décision. If the ofiicér had notice that the 
coi;i1?::^tor protested, and would tifeat the work or material as outside the 
cqiitraçt) and wpuld claim additipnal compensation for the same, be 
Mfoijïd.have an opportunity to détermine whether or not, under that view 
of .^he matter, he would insist on the work proeeeding as be had indi- 
catedj or refer the matter to superipr pfiScers for détermination. As Gapt, 
Jaçqbs wasby the contract constituted the arbiter to décide as to the 
cbaiiacter and the sufficienpy of the work as it progressed, when the di3"ér- 
.encjMjarose as to the manner of doing the work or the character of the 
DEi^teria], his decisioAi of course, became nécessary, and the décision thus 
given. would be final, in the absence of notice by the contractor that it 
wrpuid bfi! 80 çonsidered, and that a daim would be interposed for the 
wpr]£tq(r,n)aterial as extra. To allow the contractor to apparently accept 
ihei 49ojsiop of the pQicer, and proceed to do the work in accprdance with 
thejdfciBipii, and afterwards attack the décision as incorrect, would be a 
fr^ud |On the .officer, 1 ït ia.assuiped» for the purpose of tbis conclusion, 
tihat no mistake wa^ ipadjç in r^içrei^e to the vrork or material, and that 
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Capt. Jacobs actéd in good faith in making bis décisions. As caseS ap- 
plicable to this and preceding paragraphs, see Miller v. McCaffrey, 9 Pa. St.' 
245; Cemetery Oo.y. Cobum, 7 Md. 202; Trustées v . Platt, 5 111. App. 567. 
See, also, the following cases cited by plaintiff's counsel as applicable to 
this gênerai subject: Amoskeag Manufg Co. v. U.S., 17 Wall. 592; U. S. 
V. Smith, 94 U. S. 214; Clark v. U. S., 6 Wall. 543; Mudkr y. U. S., 
113 U. S. 165, 5 Sup. et. Rep. 380. 

4. This leads to the considération of thô question presented by the 
language nsed in closing the preceding paragraph, as to what must be 
shown in order that Capt. Jacobs' décision should not be final and con- 
clusive as to any questions arising during the progress pf the work. The 
provisions of the contract under which this work was done is as fçUows: 

"And it is further mutually agreed to by the parties of this contract tliat ail 
the materials furnished and the work perfornied sliall be of the ^uality de- 
scrîbed in said speciticatioiis, and subject, during the entire work, to the in- 
spection, Bpproval, or rejection of the party of the flrst part, or of such other 
person or persons as uiaybedesignated for such duty; and the said party of 
the flrst part, or his agent, shall hâve full power to reject any materials or 
workmanship which in their opinion is not in every respect in complète con- 
formity with the aforesaid plans and spécifications; and that the said mate- 
rials or workmanship thtis rejected shall be ithmediately removed f rom the 
premises by the party of the second part. " 

Very broad power was given Capt. Jacobs by this clause of the con- 
tract; in fact, it was stipulated very clearly, by this provision, that the 
Y/otk and material should be of a charaçter satisfactory to Jacobs. Wtiat 
would be necessary, then, to inapeach Jacobs' décision, and justify the 
court in pefmittirig the contraclor to go behind it, and set up aclaimfor 
compensation such as is presented hère? In the case of Doumey v. 
O'DonnellySQ 111. 49, a question like this arose, and the conclusion of the 
court is stated in this language: 

" When it is provided in a building contract that the décision of an architect 
shall be final ou ail questions of dilTerence arising under the contract, his de- 
cision that the Work i8 compleled in conformity with tbe terms of tlie con- 
tract is conclusive untilimpeaclied for fraud." 

In the same case a gain before that court, as reported in 92 III. 659, 
the ruling upon this question was unchanged, and the case of McAïUey 
V. Carter, 22 111. 53, cited as authority. In the case oî SneU v. Brovm, 
71 111. 133, a sitnilar question arose over a contract for work in build- 
ing a rai Iroad. The court uses this language: 

"By reverting to the provisions of the contract, relating to measurements 
and estimâtes, it will be recollected tliat tbe work was to be executed un- 
der the direction ànd supervision of tbe chief engineer ^nd his assistants, 
by whuse measurements and calculations Of qUàhtities and amuunts Ihe sev- 
eral kinds of work performed under thè contract should be determined, and 
whose détermination should lie conclusive Upun the parties, and who should 
bave full power to reject' or;condemn ail work or materials which, in his or 
their opinion, did not fuUy conform to the spirit of the contract. This may 
aeem to be unfair and oppressive towards appellees. It is nevertheless their 
own contract, voluntarily entered into, and they caunot évade or disregard it, 
uniess for fr&ndi clearïy proved." 
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See, also; the cases of Trusteesv. Lynch, S Gilman, 521; Eernckv. BeU 
knap, 27 Vt. 673. The controlUng authority as to the correct rule 
for this court on this question is the case of KifUherg v. U. S., 97 U. S. 
898. A quotation from thesyllabus will be sufficient to show the scope 
andçharacter of the ruling: 

"A contract between the United States and A. for the transportation by 
him of stores between certain points provided that the distance sliould be ' as- 
çertained and fixed by the fihief quartermaster,' and that A. should be paid for 
the fuU quantity of stores delivered by him. Annexed to the contract, and 
sigçned by the parties, Was a tabular statement fixing the sum to be paid for 
eacih oiie liundred pounds of stores transported. The distance as ascertained 
ànU fîxed by the chief quartermaster was Jess than by air line, or by tlie usual 
and customary route. Held, (1) tliat his action is, in tlie absence of fraud, or. 
siiçh gi;oss niistake as would neqessarijy imply baJ faith, or a failure to exer- 
cise an lippesis judgment;, cqnclusive upon the parties." : ; 

. ItiWiU b& perceivedithat it is stated in that case as a fact "that the 
distance as ascertained and fixed by theohief quartermaster was lesë thàn 
by air îiri'è ùi by the usual 'and custonialry route;" and yet, in the absence: 
of fratid or inistake, hià décision as to tue distance was held to be final, 
j^pplying tjial riile (othiecasp under considération, it might be admitted 
that Capt. Jacobs in some instances required a better class of work or 
material, than was called for by the contract. Yet it would seena that, if 
Ké abfèd ih gdod fàith, and with an hônëst desire.to dischargé his duty, 
t'6 the govéi-nment, ahd ôBtain for the contractor work of the character' 
■«^hich he béliëved the coûtràct and spécifications called for, and no more, 
and, iiï the lariguagô of the case just cited,there was "no suchgross mis- 
taike as wo^ld necessarily imply bad faith, or failure to exercise an honest 
JTidgmëiit," his decisioïi could not be attacked. The contention on this 
point bry plftintifl''s côunsel is that the authority and the discrétion vested 
in Jacobs, by the contract, to pass on the character of the work and mate- 
rial sïiô'uld' hâve been exérèisèd reasonably, and in the light of thé con- 
tract, and thàt uiireasoriable décisions Would be void. He cites the fol- 
lowing aiithorities: Fleicher v. Railroad Co., 19 Fed. Eep. 731; Chi^mv. 
Schipper, 16 Atl. Rep. 816; BoUer Co. v. Gardm, 4 N. B. Rep. 749, 54 
Amer. Rep. 709-711, note; Chapmanv. Oity of LoweU, i Gmh. 378; Tetz 
V. Butterfidd,iWis.) 11 N. W. Rep. 531; Hudsmv. McCartney, 33 Wis. 
381; also ihe'case offiïW'fecrgi V. U. S., supra. Counsel rely greatly ou 
the case of Fletcher v. RaMfoad Co. , decided by Judge Fardée. Exàtti- 
ination of the case shows that décision to be in entire harmony wïth the 
cases heretofore cited; There the engineer of the railroad seems to haye 
been by thé terms of the contract the àrbiter as to the work done for the 
Company by^he contrà,ctoï, and the ruling is that averments that the 
ehgineer's décisions werie f'iii bad faith," and tha^; there was "a failure to ; 
exercise an honest judgm«nt," and that the décisions were "arbitrary, 
unreasonableiv and wrongful," were sufficient to authorize the admission 
cf eviiience. The judgé there sayS: 

"And if spems.to me with the relation between the umpire and the. défend- i 
arit éxîstîrig as seen above, that chargihg the action of the upjpif.e; to be ar-. 
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bitrary, unreasonable, wrongful, and in bad faith would includeall the charges 
of fraud, collusion, andgross mistake necessary." 

There is no différence, therefore, whatever between this décision and 
the gênerai line of authorities on the subject; and the same is true of ail 
cases that were cited by the plaintiff on this question, so far as I hâve 
been able to examine them. 

6. It is insistod ou behalf of the plaintiff that sorae of the heaviest 
items hère are not for extra work, in the sensé of the contract, but are for ■ 
damages resulting from Jacobs' improper interférence with Bowe. This 
States a more proper classification of much of this claim than that in 
which it has so far been considered. Such, clearly, is the item in référ- 
ence to the alleged order that the lumber should bo placed in the posi- 
tion heretofore named, in the open air, and probably that as to the fin- 
ish required to be placed on the lumber used in inside work. To 
such part of the claim as cornes more properly under this latter clàssifi-- 
cation it is that the rule just discussed is especially applicable. Where 
a claim is for an improper interfereriee with the work, or for an improper* 
requiréiii'çnt as to the finish of the work, the rule as to the necessity of | 
showih^ fraud or mistake woùld certainly apply. Wheïe, however, the 
item can more properly be classed as a claim for the Compensation for' 
wofk done or material furnished outside the contract its merit can be 
tested by ascertaining whether any claim was made at the time by the ■ 
coutractor that it was extra, as well as by the good or bad faith of the 
officer in his décision. 

6. In the course of the argument the act of congress of June 2, 1862, • 
(12 St. at Large, 411,) and its effect on this case, hâve been discussed. 
This is an act making it the duty of the secretary of war, the secretary 
of the nayy, and the secretary of the interior, "to cause and require ev- 
ery contract made by them, severally, on behalf of the governmeiit, or 
by their officers under them appointed to make such con tracts, to be re- 
duced to writing, and signed by the contracting parties with their names 
at the end thereof, a copy of which shall be filed," etc. It is claimed 
that even if Jacobs had so intended he had no power or authority to bind' 
the government by contract not in writing. If Capt. Jacobs had ordered 
an additionàl house to be built, or a room additional to those provided 
for in the contract and spécifications, or any other pièce of work to be 
doue cleàrly outside of, independent of, the contract, an inquiry as to his; 
power to bind the government by a verbal agreement for additional 
•work done hy the contracter would be pertinent; but in the view takèn 
by the court of this case it is unnecessary to détermine it. I would be un- ■ 
•willing, however, in any way to commit myself to the position that this 
ofiBcer could bind the government by verbal contracts for material addi- 
tions to thèse buildings, or so in volve the government in considérable^ 
■extra expense. The above-named act of congress is discussed in the 
case of Salimim v. U. S., 19 Wall. 17, and in Clark v. U. S., 95 U. S.' 
539. See, alsa, Camp v. U. S., 113 U. S. 648, 5 Sup. Ct. Rep. 687.- 
As pertinent just hère it may be added that the last article in thé con-' 
tract betwèen Bowe and the United States is as fdllows: "Artïcie 8.' 
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Tfhis.cpntract shall be subject to the approval of the quartermaster gêner- 
ai," — and the contraçt was approved the quartermaster gênerai United 
States, army. Was not Bowe by thisput on notice that the scope of 
Jacobs' ^uthority did not exteiid to making, even in writing, additions 
to- the character or cost of thèse buildings? 

7. Suits such as this, under the act of March 3, 1887, against the 
United, States, must be broughtinthe district where the plaintiff résides, 
and the question was raised as to the, résidence of Bowe at the time this 
suit was instituted. His testimony must détermine, that question, as it 
is tbeonly évidence on the sùbject, an,d he testified that at the time the 
suit waa bro}ight he resided in the northern district of Georgia. 

8. Itiis urged that the arrangement between Maher and Bowe, under 
tbew<?pntract of July 3, 1886, which bas been copied above, amounted 
to a transfer by Bowe to Maher of this contraçt, or of such an interest 
therein as to come within section 3737 of the Revised Statutes of the 
United States, as tô cause the annulment of the contraçt between Bowe 
and the United States, and that the effect of the same, a^ I understand 
the argument, is to deprive Bowe of any right to use his contraçt with 
the govefnment as a basis for this proceeding. I do not think the 
proper construction qi the agreement between Bowe and Maher brings it 
withio the section of the Revised Statute cited. Even if the agreement 
amounted to such a transfer of the contraçt, or an interest therein as to 
bring it within this law, it is too late now for the défendant to make 
that question. After treating Bowe as the contractor, and responsible 
as such ail through this work, and until its completion, and after an ao- 
ceptance of the entire work as satisfactory, and a final settlement by the 
government with Bowe, it certainly ought not to be aUowed now to make 
the objection tbat Bowe was not a lawful contractor, 

9. The only question of law raised in this case, and lemaining to be 
disposed of, is as to what class of suits may be brought against the Unit- 
ed States under the act of congress of March 3, 1887. It is immaterial 
hère further to allude to this matter than to slate that this entire case 
arises out of a contraçt, and the claim of the plaintiff is based either upon 
an implied promise to pay for work by ordering and accepting it, or for 
damages to one party of the contraçt by the improper interférence of the 
other party with ils fulfillment. It may be that an exception should be 
made as to the item claiming that thelumber was ordered to be placed 
in the position named therein in the open air. But even as to this, if 
the plaintiflf had any rights, they would seem to grow out of the contraçt, 
and be based on a violation hy Capt. Jacobs of his duty under the con- 
traçt. It is further contended in this connection that part of this suit, 
"sounding in tort," cannpt be sustained, and that the plaiutifî" bas im- 
properly joined contraçt and tort. Of course, any part of the case, 
"sounding ia tort" purely, would go out on that ground, but, as bas 
been stated, the whole çlaim of a right of action arises out of a contraçt, 
and under the lil)eral rule as to the pleading adopted by the court of 
daijns (which, i^,WQuld seem, should be followed hère in actions of this 
kind) the obJectu>u to the pleading and the character of the action can- 
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not be sustained. Clarh v; 17. S., 95 U. S. '539; Peirce's Case, 1 Gt. Cl. 
195, and othei court of claims cases. 

10. It may be proper to add that in the view taken of the facts in 
this case, and the principlea of law controUing it, it is not necessary to 
détermine the effect of the final receipt given by Bowe through his at- 
tomey in fact to the government when the contract was completed. 
There has been some discussion as to its efifect and as to Capt. Jacobs' 
power to biud the government to change in any way the légal effect of 
the receipt by his statement to Bowe's attomey in fact that the receipt 
was simply "for so mùch money." It is immaterial as to what its effect 
is in view of the rulings of ;lhe court in the other questions in the case. 

Having found the facts, and stated the conclusions of the court upon 
questions oflaw involved, the conclusions of the court as to plaintififs 
right to recover, considering each item separately^ will now 'be stated. 
The followlng itema of plaintiff 's claim are without merit, and shôuld 
not hâve been allowed if claim for extra compensation had béen raade 
and insisttKi. upon at the time and notice given in accordànce with the 
view hereinbefore expressed by the court. 

Item 1. The manner in which this work was required to be done was 
not unreasonable. The reqùirement of the "tongue and groove" was not 
fiuch additional work to that required by the spécifications that it could 
be fairly claiBQBd as extra. 

Item 2. Tlie facts do not sufficiently show any extra expense to the 
contractor. ; i 

Item S: "Plank for plumber to lay platform." The statement of facts 
disposed of this item. 

Item 6: "Change of pulleys on proof-racks. The quartermaster re-. 
-quired that certain doors should be made to work properly. He was 
right in so doing. 

Bem 20: "Extra work on mantels. The quartermaster was right in 
his construction of the spécifications in question that the $20 complète re- 
ferred to the mantel, and everything that was necessary for the mantel, 
as laid down àt the building, and he was right in requiring the work of 
setting, as additional to this, of the contractor. Consequently the con- 
tractor was required to do no more than the spécifications called for. 

Items 21 and 22: "20,000 extra brick in bake-house and commissary 
building." After the ample opportunity and means given the contractor 
to know the location of thèse buildings, if he failed ta kiiow the point 
at which they were to be erected, and the character of the ground, it was 
clearly his own fault, and there was no ground for the demand for pay 
for brick-work required by the character of the ground. 

Item 23: "Extra cost of painting," etc.j "wardrobes." The change 
complained of seems to hâve been suggested by the foreman in charge 
of the painting, with the statement that it would involve no extra cost. 
As to the following items the plaintiff is not entitled to recover, becàuse 
BO daim for extra compensation was made at the time the work wàs 
done, and no notice given that any of the work would be regardëd 0& 
extra. Âsto ail of ûtese items the décision of the quartermaster i^às 
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JôqjîÎJBSjîed in, and the work done in accôrdance with his requirement 
without any notice to him that his détermination of the matter was not 
final a.nd conclusive. Thèse items hereinafter named, as well as those 
heretofore named, are controlled by the conclusions of the court hereto- 
fore expressed. 

Itèm, 26; "Eunning gas-pipes from meters to the outside of buildings." 

Hetn 3: ''Screws on the inside bead. of 280 Windows." 

/(eni4.': "Extra work on comices," etc. 

Jtem il; *' Extra work on stairs." 

Item 13: "Extra cost for puttîng on neck mould," etc. 

/tejïi 14: "Work on board and wainscotihg." 

iîem i5; "Mould around 44 doors." 

Item 8, (a, &, c, d, e, and /;) "Hand-smoothing, sand-papering, and 
scraping ceilings," etc. 

: It will he perceived from the quotations from oneof the spécifications 
;iïi the statément of factg that it was required that "each classof work 
Btiust présent a finished appearanoe, whether specified on plans or in 
spécifications, harmonize throughout, and be entirely satisfactory to the 
officer ito charge. " It would seem that while the contraetor knéw that a 
large amount of the work to be done under the contract was inside wood 
Workv tond, with suob.aspecifiçatibn as that just mentioned in the con- 
tract, leaving the character to be determined by the officer in charge, 
that be would hâve made some inquiry and investigation in advancè as 
to the character of finish that would be required for the work. No such 
inquiry geems to ha#e been made, and the question as to what was re- 
quired by the contract and spécifications, and a fair construction of the 
samej ^ema only to hâve arisen between the officer in charge and the 
contraetor, about the time this part 6£ the work was to be commenced, 
in addition to the gênerai reason given elsewhere as to the failure of the 
oontl^etor to claim this as an extra at the time, and torequest that it be 
so treated and reduced to writing, which applies to this item as to the 
others!.; :; It is not at ail clear that this lumber was required to be brought 
to àny gi"€!ater degree of smoothness and finish than the character of the 
workaiid a fair construction of the spécifications required. It is unnec- 
essary to détermine this question, however, as it is held that the claiiû 
as. to thjs' iteta is controlled by the gênerai reasons given elsewhere as to 
&iluretos màke any claira for extra compensation. 

t ,[Iifm9 and 10. Thèse two items may be considered together. They 
sre of t^bfiîSame character as Item 8, and are controlled by what is stated 
•ab?yie»t hiM: . , . j . . ■ 

Item 12: "Extra cost of Yale locks." Even if the mistake as to locks 
was on «CCOunt of a defect in the plans, and there was noerror on the 
part lof: the contracter, he failed to make any elaim whatever for com- 
pens^ioH for; his loss at the time. 

;As tbitem 7, for catch-pans iinder dormer Windows, there is more 
djffiotdtjf, although involving a small aniôunt, than as to any other item 
ia jbbfeioontroyel^y.. It appears from this letter of November 24, 1887^ 
that Gftpt.iJacobs decidéd that this work was not extra, in which, itseéms 
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from the évidence, he was naistaken. If thèse donner Windows were 
constructed as they seem to hâve been, in accordance with the spécifica- 
tions, although the resuit wastbat the rain entered the building, it does 
net seem that it was the contractor's fault. It seems, however, from 
McLain's letter of June 15, 1888, that Bowe acquiesced in Jacobs' décis- 
ion by assuroing the payment of thèse catch-pans. Why no settlement 
of the matter was made from the date of Capt. Jacobs' letter (November 
24, 1887) to the date of McLain's letter (June 15, 1888) does not ap- 
Çear, and the conclusion must be that in the mean tirtiç the matter had 
been arrapged in some way to Bowe's satisfaction, and consequently he 
assumed the payment of the aniount involved. While this item is more 
meritorious than any other involved in plaintifT's claim, it is subject to 
the gênerai objection of failure at the time to give any notice of the claini 
for extra compensation. In addition to this, my conclusion is that 
Capt. Jacobs acted in entire good faith in maicing his décision on the 
subject, and, even though he erred, as Bowe seems to hâve acquiesced 
at the time, the conclusion is that even as to this iteni plaintif!' cannot 
recover. 

It«ns 16, 17, 18, and 19 may be considered together. They are for 
damage tO: lumber by being exposed to the weather by order of Capt. 
Jacobs. The conclusion as to the matter embraced in thèse items is 
that neitber Capt. Jacobs nor his superiatendent, Mr. Russell, had any 
authority wbatever to ^ve the contractor orders as to how his lumber 
should be dried. Their only authority extended to accepting or reject- 
ing lumber when offered for use in the building; No such authority is 
given the représentative of thégovemment by the contract, and it cannot 
be inferred from any thing stated therein . If Jacobs or Russell had given 
any such orders as claimed by the plaintiff, and Bowe, fefeling bound td 
do so, had followed them, it is clear that the govemment would not be 
bound by their action. It seems from Bowe's testimony that he knew 
that Jacobs had no such authority as this: but, even if he did not, he 
can take no advantage from it hère. While the facts found hardly render 
the foregoing statement necessary, it is made as covering the item and 
disposing of it, even though the facts are as strongly with the plaintiff as 
contended for. 

Item 25: "The amount retained by Captain Jacobs for alleged defects 
in tin roofs." It will be perceived from the statement of facts as to this 
item that Bowe protested earnestly against this action of Capt. Jacobs at 
the time. If the action of the quartermastèr was not justitied by the 
condition of the roofs, the government will owe Bowe this amount, 
Bowe's attention was first çalled to thèse leaks August 3d, and on Au- 
gust 27th' he Was warned that the quartermastèr would hâve the work 
donc and charge the same to him. After Bowe's attention was again 
caJled -to the matter, in December, in January the quartermastèr màde 
the contract alluded to. It seems from Bowe's letter of January 6th 
that heknew thpt there were some leaks, though he says the bande had 
beep^ftt, work on them, and had reported to him that they wereStopped< 
Thçre seems unquestiona^ly to bave been great delay on Bowe's part in 
v.42F.no.l3— 60 
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riemedyîrig the defeots in the f oof, and 1 am unable tofind that the ac- 
tion of the quàrtermaster was unjustifiable. Article 4 of the contract be- 
tween Jacobs, acting for the United States, and Mr. Bowe, has this pro- 
vision: ■. ■ ■ '■: ■■■'■■'^' '■'■ 

"That if the piarty of the second part, Bowe, f ails to comply with the stipu- 
lations of this agréement according to the true intent and meaning thereof, 
then the partyof the first part, Jacobs, for the United States, shall hâve the 
power to complète the Cfntire work, or any part thereof remaining to be com- 
pletedi either by spécial contract, dayç' labor, or open purchase, as the said 
p$ity of the flrst part àhall deem to be best for the interest of the public serv- 
i(ie,ahd the pàrty of:the second party shall be chargea with any expense 
thus iscurred by reasbn'of failiirei on the part of the party of the second part; 
andtheamount ofisuich exiiense mày be deducted from any moneysdue.or 
whiobqiay bécome du,e,8ald party of second part." 

■fiem 28; "AmountTetained for 19 missing fenders." 

lam unable to see how Capt. Jacobs could bave adopted any other 
conree than be did; that is, to investigate the matter and see who was 
respODsible for the inissing articles, and to put the exp«nse of buying 
them where it justly belonged. He seems to bave investigated the mat- 
tet impartially, atid !tot bave endeavored to détermine fairiy where the 
reapôneibility rested, It is impossible for the court to détermine hère 
and ntiw whether he decided the matter correctly or notj and, after wait- 
ing ffcona Jùne to Âàjgust for évidence from Bowe on bis side of the ques- 
tien, I d<y not sèe how he can be blamed for paying over the money as 
he^id to Hunnicutt & Bellingratb» No objection aj)pears to bave been 
made by Bowe at tifë time to the rétention of the money by Jacobs un- 
til the matter coùldbe investigated, and no real effort seems to bave 
been made to produce évidence showing that the fenders were not de- 
livered. I fail to flnd any merit in thisi item. ■ 

Item 29: "Delay to carpenter wbrk." 

I think there is no ckim by plaintiff—- there certainly cannot, injus- 
tice, be any-^that this supervision of the quàrtermaster, and interfér- 
ence, if it may be so called, was for any other purpose or with any other 
intent than to hold Mr. Bowe to a strict compliance with his contract as 
to the <ïhairacter of the work. Bowe had by the coûtract given him this 
authority, and it seems too late now to complain of its exercise, unless 
for bàd faith, or otherwise actuated than to faithfnlly represent the gov- 
eraméntand obtain for it its just rights in the «tection of thèse build- 
ings* ' 

Item 24: ^'Trimming with red instead of a differehtshade of same color 
as body, as first ordered." 

jBct» 27: "Extra cost of oven castings," etc. 

'Sue two last-named items were abandoned by the plaintiff on the 
.heaJTÎng,-'' 

Itrcay be proper tdMd that the court does riot dèsire that the in- 
fei«nc&«ball be drawfa that the other items,' exceptfthose first disposed 
ôf àbôve, would bave been meritoriousif they had been piroperiy claimed 
aibtifç^^ time. Whete this bas been clearly true it haa bëèn stated, and 
where not alluded to it was because they were controlled by other rea- 
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sons, îrrespective of the merits of the particular item if it had been 
properly urged when the question arose during the progress of the work. 
I hâve thus endeavored to find the facts in this case and the conclusions 
upon questions of ]aw involved, as well as the conclusions as to each item 
of the plaintiff's claim. The court has been very greatly aided in ail 
this by the careful and able argument by the counsel on both sides. The 
court has been specially benefited by the carefully prepared argument 
and brief submitted by the junior counsel for the plaintiff, enabling the 
court, as it has by its références to the testimony, to find without dif- 
ficulty such parts of the voluminous testiûiony in the case as hâve been 
most material in its considération. The conclusion in this case is that 
the plaintiff is not entided to recover in any amount, and that the judg- 
ment must be rendered in favor of the défendant, with costs of suit. 



Habeison «. Fnnc. 
(CireuU Court, N. D. Georgia. June 21, 189a) 

1. Cabbibbs or Fabsenoebs— Ejectiou oï Fabsenoebs— Rspusal to Fat E^tba Fare. 
Wbere a passenger sought to buy a ticket, but could not, becanse tbe ageat hàâ 
lef t the bfSoe, and gone to meet the train, tben standing at a water-tank soms SOO 
feet avfay, and the passenger refuged, willfuUy and captiously, to pay the cunductor 
26 cents in excess o{ the regularfàre, and take a rebate cbeck, (the reguirement of 
tbe condùotor being in accordance with his instructions, aad having the sanction 
of the raiiroad commissipn of the state,) and this refusai being perslsted in until the 
train was stopped, the conductor was authorized to put the passenger ofl the train. 

9. Same — OiTSB TO Pat aiter Ejection. 

A passenger, who knew the duty of the conductor, and wiUfuUy and captiously 
ref used to pay extra f arç demanded of him because he had no ticket, cahnot rein- 
Btate himseM, after tbe train has been stopped to put him ofC, by oflering to pay. 

8. SaMB— ASSADLT BT COÎÎDUCTOB— PROVOCATION. 

A passenger cannotclaim damages on account of the conductor drawing a pistol on 
him, and speàking of him as a coward to the othér passengers, if tlie conductoi^S 
conducfe vas provoked and caused by the acts of tbe passenger. 

At Law. 

Hall & Hammond, for plaintiff. 
Bacon & Eutherford, for défendant. 
Before Pakdke and Newman, JJ. 

Newman, J. This is a motion for a new trial, At the conclusion of 
ail the testimony, both plaintiff and défendant having introducing évi- 
dence, the court directed a verdict for the défendant, for the reason that, 
under the most favorable view of the évidence for the plaintiff, be was 
not entitled to recover. The facts in the case were substantially as fol- 
lows: 

On thellth day.of February, 1886, the plaintiff, accompanied by his 
friend, Mr. Allen, — ^both bçing traVeliug salesmen, — came from Moniicel- 

10, in a private conveyance, to Flovilla, a station on the railroad Qperated 
by> the défendant as receiver at that time. They came to Flovilla to takç 
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the train for the purpose of going to Jackson, a station on the same road, 
15 niiles from Flo villa. When they were out in the edge of the village 
of Flovilla, they heard the train on which they wished to take passage 
coming, between a quarter and a half mile distant. They drove up to 
the station, and got out of their vehicle, and went over to the railroad; 
The plaintifF went to the ticket-office in the dépôt to get a ticket to Jack- 
son; Mr. Allen remarking to hirn at the time that he had a 1,000-niile 
ticket. The plaintiff did not find any one in the ticket-office, after look- 
ing ail round, although the windoiî? of the office was open, and he was 
unable to get a ticket. At this tiiiie the train was standing at the water- 
tank, which was distant, as appears by actual measurement, from the 
d«ipot, 206 feet and 4 inches. It appears from the évidence of the rail» 
road agent there, whith isuncontradicted, that he had been in the ticket' 
office for some time before the train came up to the water-tank, and that 
he left the office, and went down to the water-tank to meet the train, for 
the purpose of transacting Tiis business wîth the train. He saw the 
plaintiff' and his friend as he came out of the office, and started to meet 
the train, but did not thin|;,,;fEoru their ,,aRpearance, that they wanted 
anything. The train drew up in a few minutes to the station, and plain- 
tiff and his frierid .gçt: aboard. When , the çonduct^R came around to 
take up the tickets, Mr. Allen offered him his 1,000-mile ticket, when 
tfae cônductor inquîjféil -if the plaintiff was traveling for the house'foi* 
which the ticket was issued, ând was informed, tbat he was not. . The 
cônductor then informed Mr. Allen that he could not take his friend's 
fare out of that ticket. It is not disputed that the cônductor was right 
about this, The plàiûtiff then told the conductor that he was unable to 
get a ticket in Flovilla, ànd off'ered him 15 cents to pay hisfare to Jackr 
son. The conductor stated to him that he' was not authorized to receive 
the 15 cents only, as ti§,had no ticket, buthe would hâve td require him 
to pay 25 cents additional, for which he would give him a rebate check;; 
|t, appeared that condiictors had orders to require the payment of this 25 
cents extra fromalj passengers without tickets, and. to give them a chieck 
indicating the payment of it, which would be cashed at any office of the 
Company. The rule of the company on this subject had been approved 
by the railroad commission of the state, and was pfinted and hung up 
in the cars. The plaintiff knewof the existence bf the, rule, as he stated 
to the conductor that he "did not want a rebate ohéck; that he frequent- 
ly lost them, or failed to collect them." Plaintiff stated to the conductor 
that, as he had been unable to get a ticket, he did not think heought 
to charge him more than 15 cents, the regular price. The conductor fe-: 
plied — according to the plaintiff, in a very gruff way-^that he had, noth-i 
ing to do with the ticket agent; that, if he did not pay 40 cents, he 
would put him offthê: train, but, if he paid it, he would give 25 cents 
rebate check; and the plaintiff replied, as stated above, that he did not 
wànt a rebate check, ithàt he frequently lost thetn,.etc.,'aiid the con- 
ductor said, " Welly ill- put youoff'.» The plaintiff said, '.'Go aHead.?! 
t'he conductor then '\Wâlked forward to the front tof the coacb, puUed tbi 
bell-o6rd, and-stépped-'ttie'ti'ain, and turnêd around, and started, taWârds 
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the plaîntiff. The p]aintiff, then, after the train was stoppéd, offered 
to pay the 40 cents, saying — as he said, in a joking way— that he did 
not feel inclined to walk back to Flovilla. The conductor, according to 
the plaintiff, got very angry at that, and replied that, as plaintifif had 
stopped the train, he could not ride on that train to Jackson for $100, 
and he would hâve to get ofif anyway. To this the plaintiff said: "I re- 
plied that he could not put me off, and the conductor answered he 
would show me about that, and went forward, out of the coach." In 
a few minutes the conductor returned with several men the plain- 
tiff presumed to he trâinmen, as most of them had on the uniform. 
Plaintiff 's supposition that thèse trâinmen were brought back with h.im . 
by the conductor is contradicated by the conductor, who says that he 
did not bring them with him; but it seems that thèse men observed that 
the train had stopped, and the conductor go forward and return, and came, ' 
as à matter 6f eu riosity, after him. The conductor then walfeed tlp tb' 
wherè the .plaintiff was sitting, and requestëd Mr. Alleri, who ,was on thè . 
same seat,;and next to the aisle, to get up, so that he çoùld put the 
pkintiff off the train. When Allen got up, the conductor walked up, 
and, according to the plaintiff 's évidence, caught him by the coatsieeve, : 
and said, "Corne, get off." The plaintiff had à nëwspaper in both 
hatads at the time, which he had been reading. With his right.hand, ' 
he shoved the conductor's h and back. Tliè conductor then'grabbed thè 
plaintiff, in a very rough way, by the collar of his coat; and plaintiff 
again shoved his hand back, and said that if he hurt him, he would 
kill him. The conductor thèn put his right hand back to his bip pocket, : 
and, before the plaintiff knew what he was going to do, pulled out his 
pistol, and leveled it ât hiln, close to face, exclaiining: "Let him hit 
me! Let him hit mel" Tl^é plaintiff waa still sitting in his seat, with 
the nëwspaper in his hand, but made no motion whi^teverof violence to- 
wards him. Several parties then pushed him aside, one of them being 
one of the trâinmen, in uniform, who came up, and caught hold of the 
plaintiff's coat collar, and said "that he would hâve to geit off the train." 
The plaintiff replied : "Ail right. I canfiot help myself, but I do not 
want to be hiart." He continued holding the plaintiff 's coat collar, and 
lead him out by the collar, and put him off the train. . ; This is substan- 
tially the plaintiff's account of the transaction. The plaintiff's friend, 
Mr. Allen, who was examined as a witness for him, gives an account of 
the transaction somewhat différent in détail from the plaintiff. : 

His testimony as to the immédiate occurrence on which thé case 
turns is as follows : 

"Mr. Harris told, him that he could not acceptthe fifteen cents, and they : 
had a little discussion; and he went on to explain to him about the rebate 
check, and told him that the rule of the company was that, when a passenger 
got on the train without getting a ticket, he charged him an excess tare of ' 
twenty-live cents, which would be refunded at any station. Mr. Harrison 
told hiin that he could not occupy his time running around looking up- ticket 
agents, when hé gùt to stations, to get itcashed; thàt he might loBè it, and 
it. would be a' waste of time,' ànd he was not going to pay onty flftésn -cents, . 
'Tlie conductor tuldhiui that fae could not acct'pt it, s(nd be wbUldhave'toput - 
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bîm off. After heliad tendered the flfteen cents, and the conductor woiild' 
lïot reeËiye it, he told hlm be would bave, to put bim ofF. He says: 'That's 
allright, That.is ail I am going to gtyeyou.' The conductor puUed the 
bell-cord, and walked to the front of the car, and came back, and told bim he 
would hkVé to get ofE. Mr. Harrison tbld bim: ' You Will bave to put me 
off, for 1 am riot going to give you any more.' The conductor stopped the 
train, and went out into the baggage-car; and, when the train slacked up, he 
came back,— I was sitting by bim,-— and he says: ' Will you please move, and 
let me pilt this man off?' I got on the opposite side of the car, and he says, 
•You baye got to get off,' and caught iold of Hairison; and be jerked his 
hand loose. Question. Who jerked bis hand loose? Answ'èr. Harrison jerked 
fais banid loose. Q. Wherëdidhe catch bim? ^. Aboutthécollarorarm. He 
says: • Corne, my friend. You bave to get off.' I tbink becaught him twice, 
and he knoekêd bis hand loose. He says: • Don't you hurt me. I will kill 
you.' In tbe mean time we were sitting together, — be was on the other side 
of the seat; and, when I got up and moved on the other side of the car, he 
was still sitting in the corner next to the window, with a paper in his bands. 
I saw tbere was going to be a little scufSe. and he says, • Well, Càptain, rather 
than to bave to walk, I believe I will pay tbe fare,' or oflered to pay it. Q. He 
oflered bîm tbe raoney ? A, He offered him tlie money. Q. What did he offer 
bim ? il . He offered hi m silver, I suppose ; and then the conductor told bim — he 
SHys: 'Onehundred dollars would not pay your fare front hère to JacksOn. 
You bave caused me to«top tbe train, and caused delay, and you bave to get 
off.' Someone in the car caught bim, and led him outtothedoor; and he got 
off the train, and went on down to Flovilla. I afterwards inet bim coming 
in a buggy. Q, What else did Mr. Harris do during thatcontroversy? A. 
In référence to the puUIngof a pistol on him? Q, Yés, sir. A, When Mr. 
Harrison told him that, if bè hurt him, he would kill him, then the conductor 
pulled the pistol nut. Q. Where did he get his pistol from? ^. Idon'tknow 
wbether it was in liis coat pocket or pistol pocket. Q; What did he do with 
it when he pulléd it out? A. Presented it rlght at Harrison. Q. What part 
of his body? A. Up along about his face somewliere. ^. How far was the 
pistol from Mr. Harrison's face? A. Nbt more than a foot. He was next 
ta the window, and tbe eohclùctor was standing near thè edge of the seat, 
pretty close together. A gentleman standing in the aisle caught bis hand, 
and held it up. Q. What was Mr. Harris' manner at the time? A. Mr. 
Harris seemed to be determined, sir. He had stop].jed the tmin for that 
purpose. Q. Did he put him off? A. Yes, sir. ^. State what Mr. Har- 
rison's manner was during that time. A. He did not sèem to be excited, 
much,^ — was laughing most of the time. When he foùnd he would hâve to 
get off, he went on towarda the door with the paper in his haiids. Q. State 
what his manner was throughout the entire conversationi— as to wbether he 
was excitt^d or not. {Défendant objeited to what bis manner was. Objec- 
tion overruled.) The WitTiess. A. He seemed indiffèrent, rather, as to the 
paying of the fare; determined not to pay it. I did not see any boisterous- 
ness. Neither one, Ithink, was buistei'Ouis. JustliketwÔ determined men, 
— when one man is determined not to do a thing, and thé otiier is thnt be 
sfaall. Tiiere was not any loud talking. It seemed tliat both were bent upon 
what they intended to do. I never heard any swearing or any oaths, or any- 
thingof the kind. I du not think there was any uttered in iny beaiing. Q. 
State wbether Mr. Harrison made any movement, or offered to draw a pistul. 
^aldonot think he did. Hebad a paper in his hands, and beld the paper 
beforë him. Ç. Do you reqiember what he did about it? A. I am pusitive 
be did not draw any pistol. He made the remark: «If you hurtme.I will kill 
you.' Q. Where were, you sitting, in référence to Mr. Harrison? 4. After 
I moved out of the seat, I moved to tbe opposite side of the aisle. During 
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the occurrence, I was right hère, and the conducf^r was between me and Mr. 
Harri§on. He was next to the window, sitting in a double seat with the seats 
thrown aparti. Q. State wheth^r or not Mr. Harrison made any effort to draw 
a pistoj. A. He did not, sir. Q. Dîd he make any motion in that direction? 
'a. No, sir; he did not. Q. If he had made it, would yùu hâve seen itî A. 
I would hâve seen it, because he hada paper in both of his hands. Q. What 
was he doing with the paper? A. Keading the paper. Q. What did he do? 
State his manner, — as near as you can, exactly what he did when Mr. Harris 
drew the pistol in his face, A. He kind of got up. In a half-stoop position,^ — 
sort of this way, — £indicating,] and looked at the conductor, when he had the 
pistol on him. It was ail done so quick. Some one was standing there, and 
caught his arm, and threw it np. There were gentlemen in the aisle, and 
seVeral of them jumped up, and caught fais hand, and beld it up. Some one 
says: «You will hâve to get off, and you had better get off.' He says, «AU 
right,' ani} tfaey led him to the front door, and he got off. " 

On cross-examination, among other things, Mr. Allen said that the 
plaîntifif, in i*eply to the conductor's statement that he would hâve to 
put him off, said, "Go ahead, and do your best;" and aiso states that 
he supposed that he braced himself, in some way, so that he could nerf 
pull him up. There was other testimony for the plaintiff, which dœs 
not change the cfaaracter of the évidence, however, in any material re- 
spect; and there was considérable évidence for the défendant, This 
évidence of the defendant's, includîng the testimony of the conductor 
himself, made a muchmôre favorable case for the defe&dant than that 
presented above, as given from his own évidence and Allen's. The case 
waa considered as «tanding on his own évidence and Allen's, as Allen, 
being îîi the seat with him, must hâve known ail that transpired ; and, 
being introduced by the plaintiff as a witneps, his évidence was taken, 
in connection with the plaintiff 's, in arriving at the most favorable view 
for the plaintiff of the transaction* There was no différence, however, 
betweerf their testimony on the material points on which this case 
tumed ; nor was there, indeed, any conflict in the évidence as to the 
facts upon which the court directed the verdict for the défendant. It 
was conceded that the plaintiff had no ticket, and it was perfectly clear 
that it was the duty of the conductor, under hia instructions,— which 
instructions were légal and proper, — to require the 25 cents additional, 
and give him a rebate check. It was clear that the conductor had no 
alternative but to comply with his instructions, and require this extra 
amount, imd that it was the duty of the plaintiff to pay it. It is also 
undisputed that the train had stopped before the plaintiff offered to pay 
the amount required. Now, the train having been stopped on account 
of his refusai to pay what was lawfuUy required of him, and under his 
statement that he would not pay it, and that the conductor could " go 
ahead, and put him off," the simple question, under the authorities on 
the subject is, did Harrison act in good faith in his refusai to pay the 
amoUnt required of him, or was his conduct, on the other hand, will- 
fuli factions, and captions? If he had acted in good faith throughout 
tJie whole transaction, believing himself to be right in the matter, 
althongh he had ^aiused the train to be stopped, there is authority for 
the position assumed by the counsel for the plaintiff that he could even 
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then reinstate hîmself by ofiFering to pay the fare. If, onthe other 
hand, a passenger knows the duty of a conductor, and willfully, stub- 
bomly, and captiously refuses tQ do that which he knows it is the duty 
of the, conductor to require of him, and this act causes thé train to be 
Btopped, he cannot then acquire the right to proceed by offering to pay. 
There are excellent reasons, found in good policy, for this rule. Trains 
'îrunning on railroad tracks are liable to meet other trains, and trains are fol- 
,lowing them; and, where a passenger, having the money in his posses- 
;8ion io do 80^ (as it is shown this plaintifif had,) refuses to comply with 
» reasonable, and lawful régulation, whïch, at the most, would cause him 
but the slightest inconvenience, and does so stubbornly and captiously, 
tdgràtify a mère whim, he not only inconveniences the officiais of the 
road and the other passengers, but, by causing such a. stoppage, he 
btingsiabout a condition of thingawhich, without great care on the, part 
of th«iofficials, may résûlt in serions danger to human life, It would 
b© toïteatsonable to hoM that a pa^enger.could thusact,;p,,nd afterwards 
iacquire any right by offering to pay his fare. If it could in any way 
be properly inferred frèm the facts, as stated by plaintiff and his wit- 
nesSj Mr. Allen, that he acted iù good faith in the. transaction, and 
espëcially in caùsing the train to be stppped, it would be his right to go 
to the^ jury où that question; but there is not a particle of évidence to 
justify any such inferénce. His own évidence excludes the possibility 
of any such; conclusion being justifiably reached as to liis action. 

Itissaid that the plaintiff should hâve been allowed to proceed with 
bis case, in order to recover, not only fw his expulsion from the train, 
but alsofor the indignity put on the plaintiff by the mai^ner in which 
he was removed,-— that ia, by drawing a pistol on him, and presenting 
it at hitn,^^and on account of certain exclamations which the cpnductor 
says in his évidence he niadeto passengers in the car £^t the time he 
drew the piatol, which were.v" Do not be alarmed, ladies. He is a 
coward." It is undisputed that the conductor first endeavored quietly 
and peaceably to get the plaintiff to leave the car. Harrison himself 
says that he -laid his hand on his coat sleeve, and said, '* Corne, get off 
the train." Mr. Allen said he said: "Corne, my friend. YoU: must 
gét off the train." The plaintiff then knocked his hand off, and, when 
the conductor took him by th'e coUar, knocked his hand off again, and 
then, still occupying the seat and refusing to move, told him that, if 
he hurt hîm, he would kill him. Now, whether it would hâve been 
better for the conductor, under ail circumstances, not to hâve drawn the 
pistol and used the language complained of in référence to the plainr 
tiff, it is clear that âll this action of the conductor was provoked and 
caused by the acts of the plaintiff himself. Can he, after having acted 
in the manner above nairrated, complain of any act of the conductor's 
not going'àûy further than those stated. We are not sure that any. just 
criticism can be made of the conductof'a acts or words, but it is certain 
that the plaintiff is in nb position to claim anything, on that account. 
Says Ghief Justice Bi^cklky, in the case of Feavy y.,,RaUr.oad, cte.,> Çb., 
81 Ga. 485, 8 S» E. Rep. 70, involving a similar question: 
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"Did he hâve a cause of action for the shooting? But for his fault, the 
conductor would net liave been broughtinto a state of exciternent, froin dan- 
ger and insuit, which unfltted him for discharging his proper tluties, either 
to the Company or to the passenger. "Whether the conductor was more or 
less In fault than the plaintiff was, in shooting, certainly the plaintifl was 
more in fault than the company, because the plaintiff was there upon the 
ground, stirring up exciternent, and bringing on danger both to the conductor 
and hitnsélf. He unQtted the conductor for exercising the care and prudence 
that were essential to guarding the interestof the corapany, and essential.to 
performing in a proper mannei; his duty to the company or to the plaintiiï. 
ïhe plaintiff spoiled the instrument, and then sued the manager because the 
perf ormer did not make good music. It was the plaintifl's fault that the con- 
ductor was eut of tune; and, though the conductor might not be altogether 
excusable for the shooting, (according to his own évidence, however, he was 
excusable,) the company was not in fault for it; and it would be unjust for 
the plaintiff to recover of the company, when he boarded its train, violating- 
the law, as we can well infer, by carrying upon his person a çoncéaled 
weapon; violating the law again by swearing and using obscène language; 
violating the law again by committing an assault upon the conductor with a 
pistoij drawing the pistol, and presenting itat him; and violating the law by 
gênerai disorder and misconduct throughout the transaction, up to the mo- 
fnent he was shot." 

This quotation expresses very clearly, in our opinion, the correct rule 
on this sabject. Our conclusion is, therefore, that the plaintiff is not 
éntitled to recover, under the most favorable view of the facts ofthis 
case, fbr his expulsion from the train, or for the manner of his removalj 
and consequently the direction of a verdict for the défendant was right, 
arid the motion for a new trial will be overruled. 

l'AifflEB, J., concurs. 



The Atlas.* 

Habey V. The Atlas. 

ilHstrU^ Court, S. D. New York. May 38, 1890.) 

BHAiiast— Wagbs— Lien— PiLOTs. 

One who is engagea and sMps as pilot of a vessel, whereonanother stands 'as reg- 
istered inaster, has a lien on ' the boat for bis wages, although be may be in entire 
obargô of ber navigation. 

In Admiralty. 

Wing, Shoudy & Pviruim and Mr. Burlingham, for libelant 
I Alàcander <& Ash, for claimant. 

Beown, J. The libelant claims a lien upon the proceeds of the vessel 
for his wages as a pilot. The défense is that he was mastet, and, assucb, 

. 'Biepottedby Edward Q.Benedict, Esq., oftbeHew York bar. , ..: „ . 
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ndt entitled to a lien. The évidence shdws that the libelant was en- 
gaged and shipped in the quality bf pilot, and not in the character of 
mastër. Mr. Moquin was registered as master of the tug, and his naine 
80 app«^red in the papers on board, Although Moqi;(iri did not ait this 
time sail on' the tug, he and his agent performed ail the'dùties of mas- 
ter, exoept the duties of navigation, which the plaintiff, as pilot on board, 
performed. The libelant did not engage or discharge any of the men. 
He rnàde no contract for the tug, detfermined none of her trips, and col- 
lected' ilo bills, except such as were paid on the spot. In the case of 
The ^,,yandercook, 24 Fed. Rep. 472, the libelant's name appeàred on the 
enroUiDiept of the vessel as master, andhemadethe usual master's oath. 
In WiEard v. Don, 3 Mason, 92, Mr. Justice Story says that the reason 
geùerally ascribed for denying to the master a privilège for his wages is 
that, >iyhen he contracts, he trusts to the personal crédit of theowner; 
or, asSir WiLtiAM Scott says, he is supposed to stand on the security of 
bis personal contract. If this be so, it is plain that whgn he contracts 
expreeisly for the position of master, and so enroUs himself on the ship's 
papersj prima fade, at least, there can be no lien, as in the case of TJie 
M. Vandercoolc, above cited; but that when he expressly contracts as pilot 
only, and another person stands as registered master, whether the latter 
sails on the tug or not, there can be.no such prima fade assumption that 
he contraots on the personal crédit of the owners. , The presumption is 
plainly the other way, viz., that, having expressly engaged in the capac- 
ity oJ pilot only, both parties understood that he should be entitled to a 
pilot's privilège on the ship, Not withstanding the circumstances adduced 
by the défense, such, I think, was the intention, as it was plainly the 
form, of this contract. The lien should therefore beallo>ved. Deoiee 
for libelant, with costs. 



BowBiNO et al. v. Thebaud d aï. 
CDistrUst Court, S. D. New Ymk. July 22, ISW., 

1, Ohshiiai. Atebaoe— Fbbil— Dslày — No DAiraBB to Shif ob Càboo. 

The primary requisite for a gênerai average cbarge is çome péril common to ship 
rand.çieu:^.;! qçxt, eome sacrifice, or some expecse ToluntariJiy.inQurrod by one part 
intérêt,-.' bgyonâ that chargeable to it by law, for the safety of the whole. The 
nature of the requisite péril is some threatened physical injury, not mère delay or 
loss of ezpected profits, nor the mère prosecution of the voyagé, where no danger 
to ship or cargo bas arisen. 

2. Bamb — Wakeantt op Seawobthiness Whbn Ship Sails. 

A carrier Ijy seaj -uoi^or bi» implied warrapfrf of seaworthfness, is bound to bave 
bis ship seàwôrthy at fhë time shé sails. He, and not the shipper of the groods, 
takes the risk of accident to the ship while loading, and ' is legTidly chargeable with 
the whole burden of repairing. 

8. Ba^B— ACaiDENT WHILE XiQADINCI — RePAJBS— BXPENSB OP DoOKptO. 

I^ë ship T., wbile lôading at New York, along-side the wharf, after retuming 

. 1; #0» a woyage to Meixico, was found when nearly loaded with herforwardcompart. 

menï full of water, arisiog from a hole in one of the plates, from some cause un- 

known. A tight bulk-head protected the cargo from injury, or danger of injury. 

Vax the purpose of repair, sne was docked with her cargo on .b(»rd to avoia the 
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greater expense of nnloading; and, after the repairs were complètes, she finished 
loàding, and sàlled ou her voyage. An average bond was given by thé cargo own- 
ers to pay any average charge that might be due from them. On the f acts, it be- 
ing found that the ship was seaworthy wheu the loading began, and tbat the hole 
was made throngh some harbor péril during the loading, held, that nelther the 
repair, nor the expenses of docking, nor any part of either, was a gênerai average 
charge on the cargo, (1) because, notwithstanding the hole, there vas no péril what- 
ever to either the ship or cargo; (3) because there was no extraordinary expense 
inourred by the carrier, beyond that which devolyed on him by law to pay, under 
his ipiplied warranty of the seawDrthiness of the ship at the time of saiUng, and 
hence no aot of sacrifice on his part for the commôh safety ; (8) that the case pre- 
sented no analogy to that of repairs in a port of refuge, slnce in the latter the gên- 
erai average allowance is founded solely on a déviation, as an act of sacrifice, made 
in order to avoid a common péril arising after the voyage bad begun, and bere there 
was no voyage began, and no déviation, péril, or sacrifice; and the libel was dis- 
missed. 
(Syllabus by (he Court.) 

In Admiralty. libel to recover assessment under a gênerai average 
bond. 

E. B. Gonvers, for libelants. 

Carter, EoUins & Ledyard, for respondents. 

Bbown, J. On the lOth July, 1885, while the steamer Thorne Holme 
was lying at Union Stores, Brooklyn, loading with a cargo of grain, her 
fore-peak was found to be full of water, from a cause unknown. Before 
proceeding with the voyagCi it was necessary to repair her, and for that 
purpose to place her in the dry-dock. She was nearly fully loaded; and, 
to avoid the large expense of unloading and reloading the cargo, it was 
agreed that she should be docked with her cargo in her. The respondents 
were owners of the cargo, and were insured in the Atlantic Mutual Insur- 
ance Company. The arrangement of docking the vessel for repairs, with 
her cargo in her, was made upon consultation with the underwriters, and 
with their approval. Upon docking her, a hole, oval in shape, was foUnd 
through one of her iron plates on the port bow, about nine inches by 
twelve. Eepair was made by placing over the hole an iron patch the 
whole width of the streak, securely bolted, so as to make the ship as sea- 
worthy as before. After the repair the loading was completed, and the 
vessel sailed upon her voyage. An average bond, dated 18th July, 1885, 
and approved by the underwriters, was executed by the respondents, 
which recited that, "through recommendation of survey, the vessel was 
put in dock, with the cargo in her, in order to save the expense incident 
to the discharge and the extra handling of the cargo, * * * fcy 
which means certain losses and expenses hâve been incurred, * * * 
which may, according to the usage of the port of New York, constitute 
a gênerai average on the vessel, cargo, and freight;" and the respondents, 
by said bondj agreed "to pay their part of such loss, damage, or expense 
as should appear to be due from them, to be stated and apportioned, in 
accordance with the established usage and laws of this state, by Jacob 
A. Telfair or others, compétent adjuster of marine losses." An adjust- 
ment was afterwards made under Mr. Telfair's direction, by which the 
cargo was assessed for gênerai average $816.05, for which sum this libel 
was âled. The answerdeuied that any claim of gênerai average had 
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âcçruèîdjthédiêfense oii the original hearirig being that the cause of the 
leati origînaled on a prior voyage, before the loading commeuced; and 
further,' that the repairs made were permanent repairs, and not tempo- 
rary, for the purpose of the voyage only. Objection was also made to 
the mode of adjustment. 

1 . The cause o/tA« leak. If the hole in the bow was made bofore loading 
was commenced, plainly, the cargo could not be subject to any average 
charge for the expense of repairing it, since the carrier was bound to hâve 
his véssel seaworthy when loading began, or else take the risk of making 
her so before sailing. Àt whatever time this hole was made, the fore- 
peak, which was previously empty, must hâve been at once filled with 
water up to the water-line, and the trim and management of the vessel 
thereby at once seriously afïected. There is no direct proof either as to 
the cause or the time of the injury. There are cireumstances on each 
side that I hâve found it impossible to reconcile satisfactorily, which- 
ever conclusion be adopted. Without specifying thèse in détail, I find 
that the prépondérance of probability is in favor of thelibelants; that the 
hole was made while the vessel was loading, and probably upon the lOth 
of July,. the dây when it was discovered. The vessel was unseaworthy 
in that condition; and repair, either permanent or temporary, became 
necessary. As no négligence by the ship is shown to hâve been the cause 
of the injury, and the spécifie cause is undiscoverable, the damage must 
be set dc(wn to harbor périls. If, upon such facts, the case is enlitled 
to be treated like one arising in a port of refuge, sought in order to 
make necessary repairs of damages caused by a sea péril, then, accord-, 
ing to the Jaw of this country, the docking of the cargo, as an expense 
substjtuted in place of unloading and reloading, would be a gênerai av- 
erage charge, as well as merely temporary repairs of the ship. Hobson 
V. Lord, 92 U. S. 397,407; TkeQueen, 28 Fed. Rep. 755,760; Tfie Jo- 
seph. Farweli, 31 Fed. Rep. Sié;:^ Amérique, 85 Fed. Rep. 835,846. 
JJpon the original bearing that phase of the case was not considered. 
The attention of the court was not called to the question whether, even 
if the hole in the bow was made after the loading began, the case would 
or would not be within the principles of gênerai average contribution. 
It was assumed that it would be. On the reargument, this question bas 
has been exhaustively treated by counsel on each side; and, after much 
considerationy I hâve corne to the conclusion that the case is not one of 
gênerai average, but is excluded therefrom by several of the fundamental 
conditions of that doctrine, and that it would be the same even if the 
repairs had been merely temporary, and the cargo had been unloaded 
for the purpose of such repairs, instead of being docked with the ship. 
No parallel case has been cited; but such analogies as the adjudicated 
cases afford seem to oppose any average contribution under cireum- 
stances like the présent. Thereare three characteristics in this case, ail 
of which seem to me to be vital. In no case in which a gênerai average 
charge againétthe cargo has be^û sustained bave I found thèse three cir- 
eumstances ail cohcurring, viz. : (1) The absence of any imminent péril 
commoQ to ship and cargo,^ and in fact the ateence of any péril to eitherî 
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(2) The injury and conséquent unseawoithiness happening before the 
vessel sailed, and while she was loading at her dock: (3) No act of sac- 
rifice, properly so called, or anything équivalent thereto, because the 
carrier's warranty of seaworthiness extended up to the time the ship 
sailed, and therefore bound him to make and pay for needful repairs 
up to that time, and ail the charges incidental thereto. Repairing 
was, therefore^ not an act of sacrifice. I must infer the absence of any 
péril to either ship or cargo from the proved circurnstances of the case, 
because there bas been no suggestion of actual péril or danger to either, 
and because there is no indication of danger to either. The fore-peak 
was fiUed with water up to the water-line, but this was separated from 
the cargo by a firm and tight bulk-head; and although the ship was 
thereby rendered unseaworthy for the voyage until repaired, and was 
obliged to be repaired before sailing, y et both ship and cargo, so far as 
the évidence indicates, could bave remained at the dock as they were, 
without injury and in safety, as long as the owner of either desired. 

The primary requisite for a gênerai average charge is the existence of 
some common péril to beaverted; next, some sacrifice voluntarilj' made, 
or some expense voluntarily incurred, by one part interest, beyond that 
cbargeable to it by law, for the safety of the whole. The quantum of 
common danger necessary to justify a gênerai average act, i. e., a volun- 
tary sacrifice of a part for the safety of the whole, is not nicely scruti- 
nized, When the sacrifice happens in the course of the voyage, the dé- 
termination of the amount of danger that requires it is left to the judg- 
ment of the master, to be exercised reasonably, and in good faith. Hère 
the voyage had not commenced, and the master's characteristic duties 
had not begun. The nature of the requisite danger is not that of mère 
probable pecuniary Ipss, such as delay in reaching a market, or loss of 
expected profits, but some threatened physical injury. "Periadi immi- 
rimtis evitandi gratia," says the ancient statute of Marseilles, (Emerigon, 
Ap. 0. 12, § 39, p., 603,) and such was the Roman law, (1 Pardess. Lois 
Mar. 107,)' Lownd. Av. (6th Ed.) 352. And in text-books and décis- 
ions this primary condition of a common péril threatening the safety of 
the whole is constantly reiterated, (Gourl, Gen. Av.; 2 Lownd. Gen. Av. 
39; 2 Arn. Ins., 6th Ed., 855; per Stoey, J., in Insurance Co. v. Aahhy, 
13 Pet. 331, 389; Geier, J., in Barnard v. Adains, 10 How. 270, 303; 
Hobson v. Lord, 92 U. S. 397, 399.) In the case last cited, Mr. Justice 
Cliffoed says, (page 399:) 

"Property not in péril requires no such sacrifice, nortbat any extraordinary 
expense sbould be incurred. * * * Wliere there is no péril, such sacri- 
fice présents no daim for such a contribution; but the greater and more im- 
minent the péril, the more meritoiious the claim against the other interests, 
if the sacrifice was voluntary, and contribnted to save the adventure from th» 
impending danger, to which ail the interests were exposed." • 

It is unnecessary to multiply citations. They ail import an impend- 
ing danger pf physical injury as the primary condition and initiative of 
B, gênerai average charge. The mère completion pf the voyage, whpre 
that is in no^ay necessary tp the safety of the cargo, is not suflScient 
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fot a général average chàrgô. That doctrine was expiessly rèpudiated by 
thé suprême court in the casé oî ImJ,9ànce Co. y. Askby,lB Pet. 331, and 
the point 'was hécessarily involved ifi' the décision^ for contribution was 
thereâllowed fot a totàl.lo'ss of thèsKipby voluntarystrânding, although 
the voyage, ttlsû, was wboUy lost. Story, J. , sàys, Cçage 340 :) " It is 
the deliverance from an imminent impending péril * * * which 
constitutes the essence of the claimi" The Roman law, he says, shows 
this. "In truth,"he continues, '"if is the safety of the prôperty, and 
not of the voyage, which constitates' the true foundation of gênerai av- 
eragOi If the whole cargo wére thtbwn overboard to insure the safety of 
theship, the voyage might be lest, but nevertheless the ship must con- 
tribûte to the jettison." MattHews, J., in Sànsmith v. The J. P. Dm- 
oMs&rti 21 Fed. Rep. 671 , 673. Chancellor Kent says: "Before contribu- 
tion takes place, it must appear that the goods sacrificed were the price 
of safety to the rest.'» 3 Comm. *234. Eoyd Mail S. P. Co. v. English 
Bank, 19 Q. B. Div. 362, 371. In the case ofTheAlcona, 9 Fed. Rep. 
172», Where the vèssel was stranded on the bank of a river, and lay there 
witiïottt danger of serions damage to herself or cargo, it was accordingly 
'held that charges for unloading a part of the cargo înorder to lighten 
and temove her, and for towage services, were not gênerai average. In 
L'Atrierique, 36 Fed. Rep. 835, 838; that case was foUowed by this court. 
So in the case of Neabittv. Lushington, 4 Term R. 788, where a tumultu- 
ous band of famished persons took possession of a vessel in order to ob- 
tain her wheat and coals, and the captain was compeiled to sell the cargo 
at a sacrifice in order to regain possession, Lord Kbnyon held that that 
was iiot a case of a gênerai average sacrifice, "because the whole advent- 
ure was never in jeopardy," there being "no pretense * * * that 
the persons who took the corn intended any injury to the ship, or to any 
other part ofthe cargo but the corn, which theywanted * * * topre- 
vent their suffering." There could, thèrefore, be no contribution from 
the ship. It is upon the same ground that the récent English cases re- 
fuse toextend gênerai average charges in a port of refuge, sought in con- 
séquence of a sea péril, beyond the time of unloading the ship, because 
when that is accomplished the cargo is no longer in danger. Svensden v. 
WaUace, 13 Q. B. Div. 69, 72-85, 91; Halkttv. Wigram, 9 G. B. 680; 
Rayai Mail 8. P. Co. v. English Bank, 19 Q. B. Div. 362. 

The practice in this country, largely snstained by our courts, is to in- 
clude in the gênerai average expenses of a port of refuge ail extraordinary 
expenses nntil theship regains the high seas, including reloading, and 
such repairs to the veéëel as are merely temporary, and for the purposes 
of completing the voyage. Hobson v. Lord, mpra; The Joseph FarweU, 
31 Fed. Rep. 844, and cases there cîtçd. The libelant contends that the 
présent case is.analogous to that class of cases, and that the principles 
applicable to the Thorne Holœe, in this case, are the same as if she had 
arrived âlong-side of a. *harf in a port of refuge, with à similar hole in her 
bow; Ma had taken thé same measures for continuîng her voyage. But 
tbis Contention overloôks tiie ground upon which such charges in a port 
of refuge couid be sUstained at ail, viz., à previous imminent common 
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péril, happening during the prosecution of the voyage, and a déviation 
to the port of refuge as an act of sacrifice, in order to escape the common 
danger. Thèse circumstances would constitute the foundation, and the 
sole ground, of the gênerai average claim; but, in the présent case, every 
one of thèse circumstances is wanting. The English and American courts 
regard sùch déviations from the voyage, though caused by a sea péril, 
as an extraordinary expense, nOt within the contemplation of the con- 
tract of carriage, or the price paid therefor; and, being voluntarily in- 
curred by the master to insure the common safety of ship and cargo from 
an imminent common danger, such charges are treated as gênerai aver- 
age. The American courts, contrary to the later English décisions, ex- 
tend the gênerai average charges in a port of refuge, under such circum- 
stances, to ail expenses, savë permanent repairs, until the ship regaina 
the high seas, on the view that they are ail parts of one continuons opér- 
ation attachée! to and conséquent on the original act of déviation or sacri- 
fice. But this différence touches one of the most debatable subjects in 
the maritime law, about which there hâve been for centuries conflicting 
views, and in ■ which the practice of maritime nations is very diverse. 
1 Pars. Ship. & Adm. 382, 385. Whether the very libéral American 
practice reste on any sufficient principle, whether it is likely to be modi- 
fied, as the earlier English décisions bave been modified after most care- 
ful discussion, or whether even ail port of refuge expenses made neces- 
sary by sea périls should not be borne by the carrier, as is required in 
some maritime nations, and as Lord Blackbijen, in the House of Lords, 
seemed inclined to think should be the law, (Svendsen v. Waliace, L. R. 10 
App. Cas» 404, 420,) need not be hère considered, because, as above 
stated, ail portof refuge cases présuppose a voyage begun, and a common 
péril to ship and cargo arising in the courge of it, to escape which the 
déviation or sacrifice was made. Hère there was flèither voyage nôr 
péril nor déviation. The analogy whoUy fails in the présent case; npr 
could our doubtful practice as to the broad extent of enforced contribu- 
tion in port of refuge cases, where there bas been afa escape from a sea 
péril, with any propriety be still further extended to port charges in- 
curred before the voyage began, ^here there bas been no péril, and no 
escape. 

2. Under any view of the law of gênerai average, expenses incurred, 
in order to be treated as a sacrifice, must be such as form no part of the 
carrier's own obligation. Lownd. Av. 147; 1 Pars. Shipp. & Adm. 882; 
Gourl. Gen. Av. 18. This is the very point where the authorities divide 
as to the right of the carrier to make a gênerai average charge for any port 
of refuge expenses caused by sea périls. Those who disallow such charges 
hold that the putting into port for safety, and the repair of sea damage, 
with ail its incidents, are parts of the carrier's own risk, included and 
paid for in the contract of carriage; while the opposite view is that such 
acts and expenses, save permanent repairs of the ship, are not within the 
ship's undertaking, but are within the exceptions of périls of the sea, and 
therefore extraordinary, and outside of the carrier's duty to pay. In the 
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casé of Ihapont de NetmMrsv. Vance, 19 How. 162, 172, Mr. Justice CuR- 
•ns says: 

"If the sacrifice be mhSfle to enablè thé vessel to performthe voyagé by pay- 
ing what the owners arebound to payto complète it, the charge is on the ves- 
sel and its owners. If it be made to relieve theadventure from a péril which 
has falleo on ail the subjects engagea in it, tlie risk of which péril was not 
assumed by the carrier, the charge is to be borne proportionately by ail the in- 
terests." 

How, can it be contended in the présent case that the risk' of any ac- 
cident to the ship only that might render her unseaworthy while loading, 
and before breaking ground, was not a risk assumed by the carrier? It is 
an implied warranty in carriage by sea that the ship shall be seaworthy 
at:the time she sails. " When she first sails on the voyage," says Lord 
Mansfield in Bermm y. Woodbridge, 2 Doug. 781, 788. Macl. Shipp. 
(3d ïïi.) 400, 418; Marsh. Ins. (5th Ed.) 109; 2 Arn. Ins. 652; Purvia 
V. ^nrw, 2 Bay, 492; Cohn v. Davidaon, 2 Q. B. Div. 465; The Eugène 
Veeta, 28 Fed. Rep. 752; Sumnerv. Gaswell, 20 Fed. Rep. 249, 252; Qrow 
V. Fm, 8 Q. B. 467; Valente v. Gihhs, 6 C. B. (N. S.) 270. The riskof 
such acçiidents to the. ship as this, -while loading, falls, therefore, upon 
the carrier, and consequently the expense of repair, whether tempo rary or 
permanent, as well as ail the incidental charges connected with it. This 
was not, therefore, au extraordinary expense, withinthe meaning of the 
law of gênerai average, inçurred for the beneflt of th» cargo, or for its 
safety, or to rescue it from péril. It was one of the carrier's ordinary 
iisksi which he alone was bound to bear. Hé could not undertake the 
voyage. i?ritbout making his ship seaw^orthy at the time. she sailed; and 
hia iççiplied warranty of seaworthiness to the cargo owners bound him, 
^therefore,; to bear ail such charges witbout calling on ^ the, cargo for con- 
tribution,. The repair of the ship in tbis case was not in itself, there- 
fpre, ahy act of sacrifice,, and there was no other suqh act. In the case 
pf ifif-jeon a vessel at a dock before Idie commencement of the voyage, 
where a gênerai averagehas been allowed, there was not only danger of 
tbe loss of.bpth ship and cargo, but also some yoluntary act of sacrifice 
or exjpense made or ineurred to resoue from that danger, such. as scut- 
tling, jéttison, salvage services, etc., which caused the charge that was dis- 
tributed as gênerai average. Hère nothing of that kind existed. For 
the âbove reasons a decree should be.entered for the respohdents, with 
costs. , 
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Farmers' Nat. Bank v. McElhinney a al. 
^DistHctCourt, s. D. lowa, E. D. June, 1890.) 

COtTBTS— JOBISMCTION — ACTIONS AGAINBT NATIONAL BaNKS. 

UnderRev. St. U. S. § 563, givinfr district courts jurisdiction «of ail suits by or 
against aliy association, established under any law providing for national banking 
associations, within the district for wliioh the court is held, " and Act Cong. Aug. 
18, 1888, § 4, making national banking associations, for the purpose of ail actions, citi- 
zens of the state wherein they are located, "and in such cases the circuit and dis- 
trict courts shall not hâve jurisdiction other than such as they would hâve in cases 
between individual citizens of the samë state, " district courts hâve no jurisdiction 
of an action on a promissory pote, brought by a national bank in a district other 
than thatin which the bank is located. 

At Lawr. Action on a promissory note, submitted on question of juris- 
diction. 

G. S. SUnner and W. B. CoUins, for plaintitf. 

Shiras, J. The plaintifï corporation is a national bank, carrying on 
its business at Princeton, in the state of Illinois, and the défendants are 
citizens of lowa, residingin Louisa county. Under the statu tes now in 
force, bas the district court, under any circumstances, jurisdiction of an 
action by a national bank to recover a debt due upon a promissory note, 
■when such action is brought in a district other than that in which the 
banking association is located? In section 563 of the Revised Statutes 
it is provided that the district courts bave jurisdiction "of ail suits 
by or agaipst any association, established under any law providing for 
nation,ai banking associations, within the district for which the court is 
held." By the act of July 12, 1882, it was enacted that the jurisdiction 
for suits by or against any national bank, except as to suits between the 
United States, its officers and agents, and the bank, should be tbe same, 
and not other than the jurisdiction by or against banks not. organized 
under the laws of the United States. Section 4 of the act of August 13, 
1888, provided "that ail national banking associations, established under 
the laws of the United States, shall, for the purposes of ail actions by or 
against them, real, personal, ormixed, and ail suits in equity, be deemed 
citizens of the states in which they are respectively located; and in such 
cases the circuit and district courts shall not bave jurisdiction other than 
such as they would bave in cases between individual citizens of the same 
state." According to the provisions of this section the plaintiff in this 
case is to be deemed to be a citizen of the state of Illinois, and, the ao^ 
tion being brought in a district other tiian that in which the bank is lo- 
cated, the test of jurisdiction in the district court is just the same as it 
would be in case the plaintitf was a natural person. I do not under- 
stand it to be claimed that A. B., a citizen of Illinois, can bring an ac- 
tion on a promissory note against C. D., a citizen of lowa, in the district 
court of the United Stîites for either district of lowa. This being so, it 
Beems to me that the act of 1888 was intended to make one rule déter- 
mine the jurisdiction, or, in other words, it was intended to give to a 
v.42F.no.l4 — 51 
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national bank just the same privilège and right in this particular that is 
enjoyed by the individûal citizen; 

It is urged in argument that the statute of 1888, by using the words 
"and in such cases thë circuit and district courts shall not hâve ju- 
risdictîon other than," etc., intended to provide that whenever, by rea- 
son pf; diversity of citizenship, the'ôircuit court wpuld hâve jurisdic- 
tion, the district court would likewiee bave jurisdiction, without, how- 
ever, thé limitation as to the amoïiiit involved. The argument made 
inaupport of this view is certainly ingenious, but fails to convince me 
that such was the pçrpose of congrès^ in enacting the section in ques- 
tion. The déclaration — that "the circuit and district courts shall not 
bave jurisdiction other than" — was not intended to enlarge thiS jurisdic- 
tion of. the latter courts, but to bring both courts within the samerulein 
rega'râ' td jurisdiction over siiits by Or agàinst national banks; and as dis- 
trict courts are not infrequently clothed with circuit court jurisdiction 
and powers, the intent of the stattite was to déclare ïhat neither the 
circuit nor the district court should take jurisdiction of suits by or against 
natidtiM bà;hks, except ùnder such drcumstanceâ as would confer juris- 
dictioil opoù the partichlar court iti case the suit was between natural 
persbns. 

It is àlso ùrged that thé provisions found in section 563 of theRe- 
vised Statutes, cited mpra, axe not rèpealed by any subséquent enact- 
ments, and that the district court can exercise the jurisdiction therein 
confèrfed wherever the action is betwéén a national baùk and a citizen 
of ahotliér atate; and that section 4 of the act of 1888 bûly modifies the 
jurisdîétioû of the district court created by the formét aCt, by limiting 
it to aiétiûns between the bànk and a citizen of another state. As I un- 
derstâïid dauSe 15 of section 663 of the Revised Statutes, it is confined 
to guits by' or against national bahks established in the district wherein 
the court isheld. What effect thé statutes of 1888 wotild hâve upon 
the jurisdiction of this suit if it had been brought in the district in which 
the bank is located need not be considered. The bank is not suing in 
the district wherein it is Idcàted, but bas come intO another district for 
that purpose; and, uhder the act of 1888, it comes as a citizen of the 
state of Illinois, and on the question of jurisdiction can be viewed in that 
light only; and, as the district court! has not jurisdiction of actions to 
recover debts between individûal citizens, it bas not jurisdiction of a sim- 
ilar action simply by reason of the fact that the plaintiff is a national 
bank, located iii the state of Illinois. The case mu^ therefore be dis- 
missed forwàint of junsdiction, and it is so ordered. 
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HiESCHL D^J. I. Case ThbeshInq Mach. Co. 
(CireuU Cmvrt, 8, D. Imva, E. D. June 26, 1890.) 

Bbuovai. of Causbs— CmiENSHip op Cobpokatioss. 

A pétition for removal of a oàfase by a corporation of one Btate sned in the conrts 
of anotheir State is not suffloient unless it allèges, in addition to ttie nsual aver- 
ments as to' citizensbip, tbat it is a non-residént oï the state in whicli it is sned. 

At Law.^ On motion to ïèlûând. 

The défendant is a corporation organized under the laws of Wisconsîn, 
It was stied in the district court of this state, in and for Cedar coimty; 
service of process being made, under section 2613 of the Code of lowa, 
upon an agent. The cause was removed tô this court upon a pétition 
which a^^erred the necessary citizensbip of the parties, but which oon- 
tained no averment that défendant was a non-resident of the state of 
lowa. Plaintiff moves to remand because of the absence of this aver- 
ment. 

W. J. Rabais, for plaintiff. 

Oràig, McOrary & Craig, for défendant. 

Miller, Justice. A corporation is a citizen of the state under whose 
kws it is organized. For the purpose of suing and being sued, it may be- 
come a résident of each state in which it does business under state law. 
The rule, under the removal act of August 13, 1888, as to natural per- 
Bons, is applicable to corporations. When a corporation of one state is 
sued in the courts of another state, a pétition for removal by it is not 
Bufficient unless it allèges, in addition to the usual averments as to citi- 
zensbip, that it is a non-resident of the state in which it is sued. The 
motion to remand is sustained. 



RoBiNsoN et al. v. Taylob. 
(ÇIrcuU Court, N. D. Mississippi, E. D. June 18, 1890.) 

Recbivbbs— Appointmbht. 

On motion for the appointment of a reoeiver of the property of a décèdent in pos- 
session of one claiming to be his son and hoir, complainants alleged tbat tbey were 
tbe next of kin and collatéral beirs of décèdent, wbo died wittaout lineal beirs, ànd 
that défendant was bis illegitimate son. Défendant answered tbat be was dece- 
dent's legitlmate son and beir, and tbere was évidence showing tbat décèdent bad 
lived for many years wltb defendant's motber, recognizing ber as his wif e, and de- 
fendant as bis son. After living thus togetber, defendant's motber entered Into 
illicit int^rcourse with another man, and was repudiated by décèdent, and after- 
wards botb be and the woman stated that they had never been married. Décèdent 
âeeâed:aU his property to défendant, and tbe deeds were attacked by complainants 
as invalid. Held tbat, as défendant could suffer no great harm by holding tbat 
complainants bad establisbed a prima fade rigbt to the estate, a receiver would 
be appointed until final hearing on tbe merits of the case. 

Bahb. 

In sucb case, défendant, being sbown to be compétent to manage tbe estate, wad 
appointed receiver on giring bond. 
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In Equîty. 

Mr. Briétaiff ènd In^é & Birge, fot coiuplainants. • ' 

Bogie <fc Young and Jordan Boone, for défendant. 

HiLL, J. The questions now for décision arise upon complaînants' 
motion for the appointaient of a receiver to take charge of, préserve, and 
manage the prdperty and estate dêscrîbed in the brll. The allégations 
in the bill are that complainants are the only next of kîn and heirs at 
law of Alonzo H. Taylor, who died intestate in Alcorn ipounty in this 
State; that he died seised and ppssessed of the real and, Personal estate 
dç^cribed in the bill, apd that the défendant is unlawfully in possession 
of the same, and holding; it adversely to the claims of complainants, and 
that .défendant is insolvent; ;that the complainants' interests require the 
appointment of a receiver to take possession of, hold, and manage said 
estate during this litigation. The answer of the défendant dénies that 
complainants are the next of kin and heirs at law of said décèdent, A. 
H. Taylor, and entitled to the estate and property described in the bill, 
or that they hâve any title, claim to, or interest in the same. The an- 
swer further states that défendant is the legitimate son, and only next 
of kin and heir at law, of said A. H. Taylor, and as such is entitled to, 
and js the owner of, ail the estate, real and personal, of which said dé- 
cèdent died seised and possessed, and admits that he died intestate. 
The answer further avers that the said A. H. Taylor, in his life-time, 
Gonveyed ail of the real estate, personal property, choses in action, etc., 
described in the bill, by two deeds filed as exhibits to the answer, and 
asked Jp be raade parts ofit. 

1; Ayery large number p,f afBdavits apd exhibits bave been filed as tes- 
,tjiipouy on bpth sideg; and. the questions hâve been argued at great 
iength, and with great ability, by the distinguished çounsel on both 
sides, as if the cause were on final hearing. The answer of the défend- 
ant throws the burden upon complainants to produce strong 2^™'^'^ facic 
évidence that they bave the title, lègar or équitable, to the estate and 
property described in the bill; otherwise their motion must be denied. 
The afiidavits show that complainants are the daughters of John G. Tay- 
lor, who was a brother of said A. H. Taylor, and who died before A. H. 
Taylor; thatlsaid A; H. Taylor léft -'Surviving him no father, mother, 
brother, or sister, or descendant of such, except complainants; and that, 
in the absence of a child, widow, or descendant of such, the complainants 
are the li.eii of kin and heirs at law pf said A. H. Taylor. The défend- 
ant, John W. Taylor, in; his answer, avers that he is the lawful and legit- 
imate son of décèdent, ànd as such is entitled to the inheritance of ail 
the estate, real and personal, of which he died seised and possessed. If 
this is established by the proofs, then complainants hâve no claim 
thereto. The burden of showing that défendant is sueh legitimate son, 
next of kîhy ^nd heir at law of the décèdent, is upon défendant,— not 
in this proceeding to that degree of certainty that will be required upon 
final hearingji but so asto rebut the prima /acte title of complainants; 
which brihgs tis tocorisider the proof which bas been presented on both 
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aides, niostly by ac ^arte affidavits, and which shows the following facts: 
Some time about the year 1857 or 1858, décèdent resided in the town 
of Houston, in this state, and was engaged as a broker or money lender. 
At the same time a young woman by the name of Jane Hoskins was en- 
gaged in teaching music in a female academy in the same town. The 
former was from the state of New York, and thelatter from the state of 
Vermont. Both occu pied respectable positions in society, and, as was 
natural, the parties became intimate as friends, if not as lovers. Some 
time after their acquaintance commèneed, it was public talk that their 
intimaoy had become unlawful, which resulted in her dismissal from 
her position as music teacher; and she thereupon left the town of Hous- 
ton, and never afterwards returned to that place. The next information 
shown by the proof of her whereatouts was that, some time before the 
year 1861,— the précise time does not appear from the proof, — said A. 
H. Taylor.and Jane, formerly Hoskins, were boarding together in the 
city of Yazoo, in this state, representing themselves as husband and 
and wife, andhaving a daughter, whom they called Lonnie, then some 
two years old, and whom they represented as their child. Décèdent 
spent a portion of his time with his reputed wife and child, and a por- 
tion of his time attending to his business at that place, but saying noth- 
ing there about his connection with Jane, formerly Jane Hoskins. The 
proof shows him to hâve been very réticent in relation to his family and 
business relations. The proof further shows that when in Yazoo_ City 
the parties passed as husband and wife, without any suspicion that they 
were otherwise, and that they were.so received and considered by the 
most respectable portion of that community; that some time during the 
year 1861, décèdent, with his reputed wife and child, went to Jacksoh- 
ville, in the state of Alabama, where they represented themselves as hus^ 
band and wife, and their child Lonnie as their child, and where they 
were so received and treated by the respectable portion of the commu- 
nity, with no suspicions to the contrary; that during their stay in Jack- 
sonville the défendant, John W. Taylor, was born, and was recognized 
bythem as their child; that during this time the little girl Lonnie died^ 
Décèdent during ail this time spent part of his time with his reputed 
wife and children, and part of his time in Houston, looking after his 
business at that place. The proof further shows, that some time during 
the year 1865, décèdent went with his wife and défendant, then a smali 
child, to the state of New York, and procured a résidence for the time 
on Bond street, in the city of New York, where they resided a portion of 
the time, visiting and remaining for some time in the town of Carmel, 
his former home, and the home of his family, at that time occupied by 
his sister; that he represented Jane as his wife, and the défendant as his 
son, and that they were considered as such by his family and friendsj 
that, in the fall of 1866, décèdent sent Jane to Europe, to complète her 
musical éducation, and especially to train her voice, — her natural talent 
for vocal music being unusual, and highly appreciated by the décèdent; 
that this was carrying eut a purpose which he had expressed some time 
before that; that défendant was left with the sisters of A. H. Taylor, who 
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toofe greatiiûterest in him, ahd attended to aJl his wants; that: thèse sis- 
;terar— ope ofthem beipga widoW witbout children, andthèothera maiden 
Jjadyrrrweiie very much devotédto him, and that they reared him, and 
attended to his éducation, until he was placed by his fathex in Carmel 
Univejîsity, where he remained until he graduated; A. H. Taylor fur- 
nisbing his said reputed wife-with ail the iunds she rieeded until her re- 
tutn thé lafit of 1871» A. H. Taylor, aiter 1866, returned to this state, 
and looked after his ititerest in Houston and the surrbunding country, 
makinghis head-quarters in Houston, until 1869, when he removed to 
the cifty of Corinth, where; he.established the Tishomingo Savings Insti- 
tUition^ of which he was the principal stockholder, président, and princi- 
pal manager. He was at the same time the owner of numerous tracts 
of land in différent countiea in this state, About the last of the year 
1871, Mrs. Taylor, as she wa^known, returned to the United States, and 
oame^to the city of Corinth, where A. H. Taylor then resided. He statèd 
to ailady ffriend who had known him in Houston that bis wife would 
soon leturn. When she c«ime, she brought with her a boy whoni she 
«alled her son, then some four or five years of âge. She was received 
by A. H, Taylor, and treated as though she were his wife, until some 
time! in the latter part of 1872, when an illicit intereourse was entered into 
betweeSiSaid Jane and oneB. T. Duiin, which being made known to A. 
H,; Taylor, he repudiated her; and from that time forward the relation- 
ship whiohhad beforethat time existed between them ceased, and was 
neyer afterwards renewed. In fact, fedings of hostility between them 
<x)ntinued; and there is testimony showing that each stated that they 
were not man and wife, and had not been married. But Jane claimed 
that décèdent was under obligations to pay her money, or to support her; 
that a settlement and compromise was made between them, by which 
décèdent gav.e her his obligation to pay her $250 quarterly during her 
life-time* Afterwards, décèdent declined to continue this payment, and 
suit was brought in thô circuit court of Alcorn county against him on 
his wjitten obligation. This was in the name of Jane Hoskins, alias 
Jane Tayloç. A. H. Taylor pleaded that it was procured from him un- 
der a, threat that he would be prosecuted for living with her in open and 
notorious lewdness, and a suit for damages for breach of marriage con- 
tract. Taylor also pleaded payment, to which no replication was filed; 
but replication was filed to the first plea, denying the statements made 
in the plea, The transcript furnished is very imperfect, but from it 
it appears that the suit was brought 30th May, 1874. The obligation 
was dated 4th April, 1873. The cause was continued until the January 
term, 1876, and agajn to the February term, 1876. There appears in 
the transcript a contract pf agreement, signed in the name of Jane Hos- 
kins, transferring thé Written contract upon which the suit was brought 
to her attorneys, Curl^e &. Stanley and William F» Doud, to secure afee 
of $1,000 to Curlee <^ Stanley, and $1^000 tosaid Doud. The transcript, 
without dates, shows a continùâncè by consent, and then a verdict for 
the, défendant by a jury.tand judgment against plaintiff and her security 
forthe costs. This verdict and judgment does not state when rendered, 
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does not show that any judge presided, or on what issue the finding was 
had. 

Thèse are ail the facts that need be stated on the question of the mar- 
riage of A. H. Taylor and Jane Hoskins, and on the legitimacy of the 
défendant, John W. Taylor, and from which I am satisfied that there 
•was a rumor that there was an illicit intimacy between A. H. Taylor and 
Jane Hoskins, on account of which Jane Hoskins left Houston, and never 
afterwards returned to those with whom she had once had a fine social 
standing. This was natural. There is no direct proof that such unlaw- 
ful connection existed between them, but it may be inferred from the 
circumstances, and if it did exist the presumption is that it continued 
untO the parties took upon themselves anew relation; that is, the rela- 
tion of husband and wife. This could bave been donc by marriage in 
good faithv had according to the statutes of the state, or under the rules 
of the corûmon law; that is, by a^reeing with each othér to be husband and 
wife, and to; live and cohabit together as such during their joint lives, 
this agreement being entered into in good faith. Such an agreement 
would hâve constituted a valid marriage, and especiaUy so when foUowed 
by cohabitation as husband and wifej and relation might be inferred 
from the long cohabitation, and continued déclarations that they were 
husband and wife, if nothing else appeared in the évidence. Not that 
the cohabitation créâtes the marriage, of itself, but it is évidence of the 
agreement between them that they did in good faith agrée to become 
man and wife, and did évidence the agreement by the cohabitation as 
such. Taking it for granted that the relation which existed between 
thèse parties at Houston was an ùnlawful one, the question is, is there 
évidence that that relation was changed? Then, they did not represent 
themselves as husband and wife. Afterwards, they did so represent 
themselves, and were so oonsidered and treated by those who knew 
them, and by his family and kindred. And, if there were no other év- 
idence in the case, I am of opinion that the common-law marriage be- 
tween thèse parties might be presumed; the presumption of law being 
that when a man and woman live together as husband and wife, and dé- 
clare themselves to be such, they are lawfuUy niarried, and their chil- 
dren born while so living are legitimate children. But for this pre- 
sumption, I conld not establish the marriage of myself and wife, which 
took place nearly 57 years ago, as the records of the marriage are doubt- 
less destroyed, and there is not a living soûl who witnessed it; and the 
same may be said of thousands of others. If a common-law marri^é 
between the parties did take place, then no déclaration on their part 
could annul it. 

The next question is, do the conduct and the déclarations of the par* 
ties after Jane went to Europe rebut this presumptive évidence of a 
common-law marriage between the parties? It is insisted by complain- 
ants' counsel that the absence from A. H. Taylor for so long a time, of 
itaelf, rebuts this presumption. But it is not denied that A. H. Tay- 
lor fumisfaed J,he money for her support during ail this time, and of 
this there is proof. If it is unusual for à husband ^d wife to be sep* 
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arated so long, it certainly would be ùibre unusual for a paramnur to fur- 
nish the money to support his mistress for so long a séparation. So 
that.thia'fact is not sufficient to rebut the presumption of marriage; and 
thiis ia especially so Sinee it appears that he received her, and treated 
her,jas his wife upon her return. But it is insisted that the son she 
brought with her wasan illegitiniate child, and that, if the parties were 
legitimately married, A. H. Taylor would not hâve received her, and 
representfid her as his wife. But the âge of the child when she returned, 
and the tinae of the absence, do not show that A. H. Taylor was not his 
father. There is naore force in the conduct and déclaration of the par- 
ties after the illicit intercourse commenced, and was known, betvveen Jane, 
thé reputed wife of the décèdent, and E. T. Dunn. ■ This illicit inter- 
oourse estranged the^ parties tocards each other. After this, décèdent 
didnotlike to admit ithat she was his lawful wife, and did not désire to 
be responsible for' her dèbts, or anything else growing out of the raar- 
riage relation. He undoUbtedly hated her, and desired to repudiate 
her, for this want of fidelity towarda him, the first which the proof 
shows. Dunn had, by his arts as aseducer, won her affections; and in 
proportion as he had enamored her,, and drawn ail her affections from 
A. H. Taylor, in this proportion she hated him, and did not like to ad- 
mit that 'she had broken het marriage vow. I do not believe there was 
a statutofy marriage between the parties; and it is possible that they did 
not, when. this changed relation between them occurred, believe that 
anything îshort of a statutory and formai marriage, solëmnized by a minr 
ister or à civil oflicer, was a légal marriage, although a commôn-law mar- 
riage had existed between them; alnd hence they made the déclaration 
that they had not been married. 

But it is insisted on the part of complainants that the bringing of the 
suit in the name of Jane Hoskins, and the pleadings, verdict, and judg- 
ment in ths'circuit court ofAlcorn county, are conclusive that thèse par- 
ties werenever married» The bringing of the suit in the name of Jane 
Hoskins was the only way in which it could bave been brought,, and 
especially èouhder the changed relations which the parties had assumed 
towards each other; and while it is a circumstance, to be considered, 
tending to show that a marriage had not taken placé between the parties, 
the historyvof the lawsuit, as shown by the transcript, verdict, and judg- 
ment, falls far short of establishing that A. H. Taylor and Jane Hos- 
kins were rïever married^: ,' Taking the whole proof together, if the case 
were on final hearing, on proof regularly taken/I would hesitate long 
in pronoiincing that the proof as now presented, if regularly taken, es- 
tablishes, or does not establish, a valid marriage between thèse parties; 
and thi^ douht iS much gi'eater when on kc ^arte afSdavits mostly writ- 
ten by the; iparties or their counsel without crofes-.examination. But, as 
the défendant can suffer Mo great harm by holding for the présent that 
complainaais hâve sstablifiliëd a prima fade right to the estate in litiga- 
tipn, anid.aE8 a mistake fegainst them might work an injury to. complain- 
ants, I wiUit for thélpurpose of the motion, hold that they hâve a prima 
^cie right to the prdperty in litigatlon. ; i 
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This brîngs us to the considération of the validity of tlie deeds of con- 
veyance exhibited with the answer of John W. Taylor. There is a good 
deal of doubt, under the proof, as to whether or not the deed of 1871 
was ever delivered so as to vest the title in défendant. It is to my mind 
very clear that he did not intend that it should be known that such a 
deed had been made unless a controversy respecting a tax-title, and the 
plea of the statute of limitations, should arise; and I must hold it very 
doubtful as to the validity of the conveyance. 

But the question as to the validity of the deed of 1889 is mnch more 
difficult, and the correct décision of it is of ail importance in this case; 
for, if valid, the question of legitimacy, under the proof, becomes of lit- 
tle importance to either party, as it will dispose of ail the vàluable in- 
terest involved in this litigation, This deedis dated April 26, 1889, 
was written by the défendant, John W. Taylor, at the dietation of A. H. 
Taylor, and was on the same day taken by A. H. Taylor, the grantof, 
to the clerk of the chancery court of Aleorn county, and it was acknowl- 
edged by him bçfore said clerk that he had sigiied and delivered on the 
day and year mentioned, as his officiai act and deed, and for the purpoSes 
therein mentioned. But it was not then fiied for record. A. H. Taylor 
took the deed away with him. The clerk did not read the deed, and 
did not know its contents; nor was it known, ào far as the proof shows, 
that such an instrument had been executed to any one save the grantdr 
and the grantee until after the death of thè grantot, when it was prô- 
duced by the grantee, and placed on record. Very shortly after the 
death of A. H. Taylor the défendant stated to several persons thathis 
father had made a deed conveying ail his estate to him. The défend- 
ant, in his answer, which is responsive to the bill, states as foUows: 

"Ànd for further discovery in this bebalf, in response to said bill. respond- 
ent says he foundt-without the assistance of any other person, the convey- 
ances referred to, of date April 26, 1889, in his iron safe, wheré he himself 
had previously placed the sarae, after he had written it at the request of sala 
A. H. Taylor, deceaçed, and after its exécution, acknowledgment, and deliw- 
ery to him by said A. H. Taylor, deceased, for tlie pnrposes therein expressed,, 
and ttiat he came intp possession of said instrument in no other way, and un- 
der no other circiimstances." 

This answer must be taken as true, unless rebutted and overcome by 
sufficient évidence; and, while the affidavitof the chancery court, stating 
that défendant made some inquiry of him, after the death of décèdent, 
as to whethçr or not décèdent had acknowledged a deed of conveyance 
before him, may raise some doubt on the subject, it is not sufficient, 
with the other facts stated in the affidavits, to overturn the answer in 
this particulat. "VVhile it is true that this conveyance, so far as it put- 
ports to be a Conveyance by the Tishomingo Savings Institution, states 
$9,000 as thé considération for the transfer, I am satisfied it was intend- 
ed asa deed of gift. It is not shown that any money was paid, or in- 
tend ed tO be paid, at a future time; nnd, as to that part of the cottvéjif- 
ance purportîng to convey the private estate of the grantôr, it was evi- 
dently âtitehded as a deed of gift. The rule of law iis that deeds ôf gift 



810 FEDKRAl.BEPOÇTEB, vol. 42. 

and settlement between tien parties* and in no wây afiFecting thé rights 
;pf,otlîei^, will be held as ex^çuted and delivered on less évidence than 
spçp poEiveyances for value; and which may affect the rightà of credîtofs, 
san^iQf Çthers thaij the pattiesi. ;So that I do not believe; the objection 
tQithiSid^çd, that it was never> delivered, is maintained under the pree- 
içfttiprpof. i 

, I Ittis wjsisted on. the p?irt of complainants that that portion of the. con- 
veyance which purports tobe aconveyance by ; the Tisbonaingo Savings 
Ingititutipii of the ^ssels of that institution is inoperativèand void. This 
iflgt^tojtioii : is a corppratebody, an artificial person, entirelycreated by 
the actof the législature and the action of the inqorporators; andits 
ppwprs fW oniy be, exerciged by tbe board of trustées provided in the 
a«t;<|f,incQrporation or chailter, i The stockholders, or shareholders, if 
tibey h^v# paid theiri capital stock, are not further liable for the debts or 
ob^f^tions of the corporation. .The property and means of the corpo- 
ration ^a,aloiie be loo^ed to, ,to rneet the liabilities of the corporation. 
IjiieQce itbfi porporatiop cannot di vegt itself of its property and tneans only 
io thSiOrdjinary business for whieh ît was createdi fofc the payaient of its 
Ual)îiitips,.including.dividend6:Oo; its income, or, on final dissolution, to 
j^efùnd tp the stockholders the capital stock; paid ma In other words, it 
cajqiiïot jcompit suicidei by: issaking any other dispceition of its means 
:tl^ani is.iioyided in its charter,: which would be the; resnlt of holding this 
pRyt,of theconveyfinfle yalidi . But, in addition tôtbis, ail other objec- 
^OQBiPUt oi thft way, the conyeyance, ta be valid, :wpuld hâve tp hav« 
beepj^a^ie inpursuancetp an order pr resolutidQ c^thebpard pf trustées, 
an4;.flP<îfir the corporato seal Qf the corppration. So that, without fur- 
ther qoflWKient, I must hold that this objection is well taken. 

The ne|xt objection is that .it does not purport tOjbe the act and.deed 
of Àv^i5» Tfiyibr as an iiidiyjdBal,^ does npt purport to conveyhis 
ïn^vpllfil piroperty and estaje, and is therefore inoperative and void as 
,a cottveyauce thereof. At the conclusion of that portion of the convey- 
ance purporting to be a convèyance by the corporation of its property 
àûd'ia^ets; the seconâ clause îs as foUows: 

"Ârid iuïther, J, À.. H. Taylorï président of th^ Tiahpmingo Savings In- 
stitution, for the considération of one dollar, do convey aiid transfer to J. W. 
^ia^}qj,^l,pf, iny prp,pertyaud possessions wbateyer,' both personal and real, 
coi]isîs|î^g oî ail my right,. title, intérest, and stock in the ; Chattanooga Land , 
Côàï,Iroh, and liaflw'ay Company, and tiie Central Laiid Company of Chat- 
tati6ogâi,'*Tehbessee; tiie^ Sheffield Land, Iron, and Çoal Company, Aîabama; 
aad tflS -Tiahomingb Savitigs Institution of Corihth, Mississippi ; also, ail my 
tiofeéai'mortgages, deeds of trust,, and ail my real estate, consisting of houses 
andi^n^f; siti^ate and Ning in the states of Mississippi and New Yorlî. Wit- 
ne^ ^y signature, aa président o^said TishomingoSayings Institution, this 
âÇtb of April, 1889. Tishomingo Sa vings Institution. 

''i'",'!'',',''' V- ' :''".'' /""''■!/:. "À^ H. Xayïob, 'IPresideiit." 

ït rçiijsit bô admitted th^t this . js a most unusual document, which, 
pfChcWSj.l^a?. ,no p^pUel. I;am,,ii9:»yever, satisSeà-that it was the pur- 
.p,ppe,p{,t^e g^ntor tp, convey allothe; personal estate and property œen- 
;tj|qn|^Ji%i.t|)e Ifist parafr^ph of the.instrument tpi the défendant^ as: well 
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as that inentioned in the first paragraph. I am further satisfied, froni 
ail theproof in the cause, that, while A. H. Tâylor iritended that ail of 
said property and estate not disposed of, and vested in other property 
and means, remaining at his death, should by thé opération of said 
conveyance pass to John W. Taylor, his son, the reason hè did not 
place the deed on record was that he did not désire that it should be 
known until his death, or nntil he should désire to makè it known, that 
he had divested himself of the title to the property and means deâcribed 
in this conveyance, fearing that such knowledge by the public would 
interfère witli his business, and knowingthat in the méan time the rights 
of creditors and aU others, except himself and son, the grantee, could 
notbe afifected by the conveyance; and that theinsti'iimeniWasintended, 
as between the grantor and grantee, to convey the property described, 
and such as might be received in place of it, or its proceeds, to the de- 
fendant, and that the défendant should hâve complète control of it at 
the death of the grantor, or sooner if he desired; that in this particular 
it was intended, so far as it affecteid the rights of others, to be a sub- 
stitute for a last will and testament. 

If the cause were now on final hèàring, under the same testimony, 
it would be a question of uncertainty asto howfar it should bedecided; 
and I will not now undertaké to décide it the one way or the other. To 
décide it in favor of the complainants might do the défendant injustice; 
and, on the other hand, to décide it in favor of the défendant might do 
injustice to the complainants. And its décision now is not necessary to 
the disposition of the présent motion. So the qUiestion is not now de- 
cided. 

The remaining questions are shall a receiver be appointed; and what 
portion of the estate and property described in the bill shall be placèd 
in his charge, if one shall be appointed? The question of the appoint- 
mént of a receiver in any càseisleft to thesound discrétion of the court, 
and such appointment is only made to préserve the property and assets 
for the benefit of ail parties in interest. Sometimes it is necessary, to 
collect the debts due; sometimes, to continue the business. This ia 
eepecially sô in railroàd cases, manufacturing establishments, and other 
cases in which an inSmediatè cessation of the business would work an 
injury, such as the cbmpletioh and gathéring of crops; and, in other 
cases, where real estate is tb be leased out, rents collected, and ta,xe8 
paid. The Tishomingo Savings Instittitiofl is not a party to this suit. 
Consequently the -receiver, if one is appointed, will not be entitled to in- 
terfère with that corporation, its méans, or its management. The other 
estate and agsets described in the bill consist of town lots, lands, capital , 
«tock in the corponations menfioned, and débts due dtécedent's estate or ' 
the défendant, as the cause niay be finally decided. It is necessary that i 
the real estate be rénted out, the rents and other debts collected, and 
the taxes paid; and it May bëcome to the interests of iall parties that 
portions of the real estate be sôld, and that debts be' bonopromised, aîsp , 
that the stocks, or some partbf them, be sold, and otHei' changes màde, 
which cannot well be dohe, withoùt sacrifice, only by the approv-' 
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al of the court. For thèse reasons, more than any others, I am ol 
opinion that it is beat that a receiver be appointed to manage thç estate 
and assets under the order of the court, which necessity exists regardless 
of: the solyency of the défendant. But as the défendant is admitted to be 
compétent to manage the estate, and, as nothing isshown why he should 
not be appointed, a decree will be entered, appointing him as such re- 
ceiver, upon his entering into bond, with two or more sureties, in the 
pénal ^um of $25,000, payable to the United States, for the use of who- 
soever may be entitled to the same, and conditioned for the faithful dis- 
charge of his duties as such receiver, as directed by the orders and de- 
cireesi of the court. Said bond and sureties to be approved by ajudge 
of ,the court, or, in the absence oi a judge, by the clerk of the court. 



WAIitACH P. GODPRBY ëî aL 
(ÇireuU Coyrt, N. D. Mississippfi, W. D. June, 1890.) 

M^iatTAOB BB*WbBN SLAVBS^-JOartDBïW Entitlei) to Inhbeit. 

Actfpnn. May26,1860,,prQvidinf that "ail, freepersons of color who wereUvlng . 
' together as husband atid Wife in this ètàte^ while in a state ol slavery, arç lïçreby 
, 4e6iai'9d to be man and. wife; and tbeir cMIdi-isn leiçitimately entitled to an'in'h'erit- 
,, anee in afly property teretolore acquired. or that œay hereafter be acquired, by 
' saîa patents, to as f ull an extent as thè ohildren of white oitizens are now entitled 
; ( by the.eKîstiûg laws of tblâ State, " makea legitimate and capable of inheritin^ the 
icnijid of^plave parents, whosemamagewasyoid under the restrictions growing: 
"ôtttdf the'iûstitiitionof'élavéty, though one of the parents may hâve died during 
slavery. 

; Iii -Equity.. On demwrrer. 
D. 0. Staivjlifer, J. T, I^e,, and W.^^Ohapmrm, for complaînant. .^ 
F, 4-. J'^oritgomeryyJriySU John WadideO,, SuMivan & Whitjidd, ànd-M. 
A. Montgomei^, for.resppndents. . . > 

HiLL, 3. , , The questio.nis now presented for décision arise upon the de- 
niurrerof Edward Godfrey,R. G. Kyle, James Tyson, andW.J. Kyle; de- > 
fendants in this cause, ,to .complain^nt's bill. The bill, in substance, : 
siates that, |in the year 1851, Sam Stone and Cynthia Rufiin,,with the . 
consent of tlieir master, they both thenbeing slaves, were, in the state 
state of Tennessee, lawfuUy married; ttiat in the year 1852 the complain- 
anf, Candis Wallace, was,, as the fruit of said marriage, born, being the 
legitimate chilcj of said Sam Stone and Cynthia Ruffin, as far as the same 
could^ bè undér the lifwsof the state of Tennessee, where her parenta then 
livedj 4p'd';(Yhere sh,e wa^JjQni; that some months after her birtb her 
njother diedj that her fàthér, said Sam Stone, ever afterwards, g.nd up to 
hjs deâthj'recQgnized and treated her .as his lawful child, as much so as 
could be dpfje under his condition as a slave, and under thelftws of said 
state; that .çdmplainant a,nd her ff^ther remained slaves until emaficipated ; 
by the thîjrteenth amendment to the constitution of the United States, 
aûd con|:mued tp réside in said state as :citizensthereof ^ptjl S(?,nje jàm^ 
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in the year 1867 or 1868, when ber father removed to the state of Mis- 
sissippi, complainant remaining a citizen of Tennessee, where she still 

résides, and is the wifeof — '-^ Wallacë; that on the 26th day of May, 

1866, and while complainant and her father were citizens of Tennessee, 
the législature of said state passed an act in the following words: "Ail 
free persons of color, who were living together as husband and wife in 
this state while in a state of slavery, are hëreby declafed to be man and 
wife, and their children legitimately entitled to an inheritance in any 
property heretofore acquired, or that may hereafter be acquired, by said 
parents, to as full an extent as the children of white citizens are now en- 
titled, by the existing lawa of this state," (Laws 1865-66, c. 40, § 5;) 
that, some time after her father removed to Mississippi, he married îfti- 
other woman, by whom he had two children, George and Martha; that 
some time duringthe year 1880 her father died intestate in Tunica coun- 
ty, in the state of Mississippi, possessed and the owner in fee of the WJ 
i of section 15, in township 6^ and range 11 W., now worth $7,500f 
that her father, the said Sam Stone, left surviving him, as hîs heirs àt- 
law, bis three children, the complainant, and said' George Stone,' and-; 
said Martha Stoné, the latter having been married to Henry Clftyy that' 
her brother, George Stone, and Martha Clay havé both since d«pàrted' 
this life;'tbat George Stone left neither wife nor child;'that Martha C3ay' 
left as her heir at law her husband, Henry Clay, and her two minoî*' 
children, Ida Clay and Davis Clay; that complainant is informed that' 
Edward Godfrey, Jim Tyson, R. C. Kyle, and W. J. Kylè, défendants," 
claim some title to said lands, or some part of thènn The bill prayS' 
that the défendants answer the allégations in the bill; that commissionêrs 
beappointedto partition the said lands; and that complainant hav«, by 
a decre© of this court, her interest in said land set off to her. Thë'bill' 
charges that the complainant is the heirat law of her father, Sam Stonef 
that as' such she is erttitled to one-third in value of the lands describédîn 
the bill, and prays that the same be set off to her as àforesaid, and thèit,* 
if this cannotbe done without impairing its value; the land be gold ,' aidd-/ 
after the paymentof the costs and expenses, the ohe-third thereof bè paid. * 
over to her. The demurrers aver, in substance, that the bill on its'faicé'' 
shows: that complainant wasborn of slave parents, who were tiever legâl-' 
ly married; that she is therefore an illegitimate child, and incapable ôf'. 
inheriting any part of the land described îïi the bill; that she is barrëd' 
by the statute of limitations; that the bill does not set out the interests 
of the démarrants in the land described in the bill. 

The question thus raised, and which bas been ably argued by the^ 
learned counsel on ail sides, is of iirst impression in this court, and, in' 
some respects, in any other court to which I hâve been referred. The 
validity of thé marriage between the camplainant'S parents, and the le- 
gitimacj' of complainant as their child, must dépend upon the statutes' 
of the state of Tennessee, where the marriage took place, and where the 
parties resided when the act of May 26, 1866, was passed and becàitie a 
law as éonstrued by the supréDdie court of that state, and upon the Stat^ 
utes of tljis state oh the sabject of descent of real «state of persons dyiug ' 
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iï^i^gtate. The law of tbe states regulaiâng the validity of mflrriage. and 
tbp legitîraacy of chijdwï boni ofïhe marriage, is govemed by the laws 
of/the 9tate where thç marriage takés place and the children are born, and 
thejaw:pf descent by the statutes of the State in whioh the Jand is situated. 
This is the rule in aU the states, when not against the public policy of 
the state; 

I hâve been referred ito but two décisions madeby the suprême court 
of Teijnessee in référence to the subjeot of marriage bétween slaves while 
they were such, and as to the effect of the act of 1866. The first is the 
ca/seQÎMeEeyndds y. Staie, 5 Cold. 18. This was a case in which the 
défendant was indicted for the crime pf bigamy, The défendant while 
a slave married a wornan who was alsiQ a slave at the time. They lived 
togethei; as husband and wife untii after the émancipation act, when he 
abandoned his wife, and œarried another colored woman. For this mar- 
riage h? W.BS indicted. It was held by the court in that case that while 
a riaye! lie ! was incapable of making a valid contract, and that the mar- 
riage w^vpidi and that it was hisprivilege to treat it as a nuUity as soon 
as he jva? «apable of making a vatid contract; yet, if he continued to 
live wi^the woman he had married wheû a slave, after émancipation, 
itwasa ratification of the marriage. A mutual récognition of each other, 
after tbf émancipation, as husband and wife, complètes the act of matri- 
mony, between those who had been married accibrding to the custora of 
marriage between slaves during the time of slavery. Under this décision, 
the motberof the complainant having died before the émancipation, the 
legitimi^cy as the heir at law of her father could not be maintained. 

£>ut: this question came before; the suprême court again in the case of 
Andrem y, Page, 3 Heisk. 653. The facts in that case were as folio ws: 
Qp ,th!B j8d day of Decenjber, 1857, (the statement in the report by 
mistake puts it 1867,) Henry Page, a free man of color, bought of the 
cpn^plainaut three slaves, said to bé his wife and two children, for the 
sumof $3^200, and took a Mil of sale from the complainant, the vendor. 
Henry ipaid. part of the purehase nioney, and was to pay the residue in 
one, two,; and three years; and having absconded privately, and left the 
country tP pRrts unknowOf as the bill alleged, an attachment in chancery 
waaissfted.tind levied uppnthe real estate of Page, torecover the unpaid 
pqrchase mpney. The bill was filed jn Januaty, 1861. Henry Page 
died in Octpber, 1864.; No further steps had been taken in the cause 
until; F,ebru§ry, 1866, when a decreejwas rendered in favor of the com- 
plainant for the balance due in AuguBt, 1866, at which time Dilly Page, 
the widow qf Henry, and his children, filed a pétition, tPreopen the case, 
which wasgranted, The widow set up her claim to dower in the lands,. 
aijid the children spt up their claims^asheirs at law, ail of which claims 
were resisted by the opisplainant. The court examined the case with 
great care, and Justice Neijsjon delivered an elaborate opinion, in which 
it was h^ditb^t the gênerai doctrine, held in the slavs states, that the 
muQi(dpal law did not hpld as valid mafriages betweea slaves, had not 
prevailed in tibe staJe of Tennessee^ and in that particular overruled the 
casQi of ffetiçy^old» y, ^te, The court further held that the power to 
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valîdate ^narriages and legitimate children by the gênerai laws existed in 
the législature of the state, and the act of Maj' 26, 1866, legitimatiog 
marriages of slaves, was valid, and the children of slave marriagee were 
capable of inheriting by the act of 1866; that the purchase by Henry of 
his wife gave her an inchoate right of freedom, only requiring the assent 
of the stateto complète it, which her émancipation, effected, and that it 
r^atiad badk to the time this inchoate right was acquired; that Dilly was 
entitled to dower in the lands, and that, after the payment of the pur- 
chase money due the complajnant, the chjldren, as the heirs at law of 
their fatJ^er, Henry Page, were entitled to the remainder. The opinion 
in thiis cas© States that "the act of 1866, having bepn passed to ratify 
marriages, good.during the institution Qfslavery by the prevailing usage 
of this state,, and to create ,a right of iqheritance copfprmable to sudi 
usage, and the changed coiiditicHi of the slave, was in furtherance of good 
morals, and of the best interest» of the state, and, where no other rights 
hâve ifttervened, was eminently constitutional and proper." : ^ 
,, I upderstfind thia décision of the suprême court of Tennessee, i^nd the 
last pue on the subject, to hold: (1) That marriages between slaves 
in T^vçiesseiB, which wouli|l hâve been valid ^nder the çommon law but 
forthe lee^tiiçtionsgrowing out of the institution of si? very, were valid 
marriag^, as far as the condition of the parties as slaves would per- 
mit), an4 that the diildren bpm of such marriages were not basfards, 
but legitimate, and capable of inheriting the property of theiç. parents, 
as far a» that could be dçne und^r the law, (2) ;That the purpose of 
the acC of ,:|.866 and its légal effect was ,to give to such marqages full 
efiFécljSQfaf as might be yvjj^hout intej-fering with ve^ted rights; and to 
give to the children, bom of sùçh marriages, while slaves, ail the inher- 
itable rights to which tl^ey wouid hâve bieen entitled had their parents 
been legally married white persons, Henry Page died in 1864) before 
the apt 0^1866 was paased, though their master was their father, and a 
portion pf them must hâve been bom while Andrews was the^r owner. 

: Notwithstanding this, they were declared, under- the provisions of the 
act of, 1866, to be the heirs at law of their father, and entitled to an in- 
heritance in his estate. The législature, at the time this act of 1866 was 
passed^ passed another act, directing that aU administrators and other 
persons liaving money in their hands, to. which children of parents mar- 
fjed when slaves, , and the. children born in slavery^ aside (rom slavery, 
would Haye béen entitled, ghall pay the same over to such,çhJ3,dren; 

jurhich sl^ow| the intention of the législature to bave been to place such 
marriages and children in the position of lawfully married persons, 
and their children as bom in lawful wedlock, and entitled to ihherit 
the estate of their parents. Under this construction of the act of 
1866, and its effect, I am of opinion that as to slave parents, when one 
of them died during slavery, the meaning of the act is that such par- 
ents shall be held as having been lawfully married, as husband and 
wife, and their children bom of such marriages their legitimate children, 
and entitled to an inheritance of their parents' estate, when they may hâve 
died intestate. 
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Ai)plyii)g tbese rules to the case nôw under considération, I am brought 
to tbe éOQclusion that tbe complainant, Candis Wallace, must be beld 
as having bieen born in wedlock, as the child of her father and mother, 
and sentitléd to inherit an undivided portion of the lands of which her 
father diéd seiised and possessed, with his other lawful heirs. The statu te 
of this State (section 1271, Code 1880) pro vides that when any person 
shall die seised of any estate of inheritance in lands, tenemente, and 
hereditamentfly not devised, the same shall descend to his or her children, 
and théir descendants, in equal parts, the children of the deceased child 
or grandchild to take the share bf the deceased parent in eqnal parts 
among thBm;' and there shall be no distinction between the kindred bf 
the whble à'ndhalf blood, except that the kindred of tbe whole blood, în 
equal 'degréë; shall be preferred to the kindred of the hàlf blood in the 
same degree. In this case the coniplàînant and her ha.lf brothei* and sis- 
ter wereàll the children bftheir father, Sam Stone, so that there is no dis- 
tinction between them or their des'ceridants, to whom their rights hàVe 
desceilded. Accordihg to the statements of the bill, upbn the death pf 
the fatheréach of his three children waa entitled to tàke a orie-thiïd inter- 
est in the land. Upbïl the death of ' the brother, his iiiterfest déscended 
to his siètëtj which gav'e her a twb^thirds interestj aûd ùpon her dèàth 
this ititérest descendéd to her hùsbànd and her twb children in eqoal 
parts. Thé bill allèges thait défendants the said Edward Godfrey, R. C. 
Kyle, W. J. Kyle, and Jim Tysoh claim some interest in the land de- 
sCended to George Stbne, btit in what Way is not stated.' It is urged upon 
the part of thèse last défendants that this court, in tfai^ proceeding, bas 
no jùrisdiction to adjmdicàte aûd pass upon their rights, This dépends 
ilpon the eharacter of the tîUé undter which the;jr claim. If they claim 
as heirs at law of either of the parties, or as gràntees of either of them, 
then the court, under section 2576. of the Codé of 1880, bas jùrisdic- 
tion to hear and détermine thé question of title, and any other question 
hecessary'tp be determined to scttle ail the rights and equities between 
the parties in référence to the lands of which partitibn or sale is prayed 
for în the bill; but, if ïhe title is claimed under an adverse source tothe 
■«Omplainant's title, and the other parties dérive or claim title from 
'thè same source with the complainant, then the court bas not jùrisdiction 
to détermine the validité bf such adverse title. But, as the eharacter of 
(hé source of title claimed by thèse défendants does nbt appear in the bill, 
the demurrer will be overruled, with leave to set up the same défense in 
the answer, and 60 days will be allowèd them in Which to answer as of 
the présent term. 
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Madison Cotjntv V. Peiestly, Treasurer, et d, 
(Circuit Court, S. D. Mississippi. May 15, 1890.) 

CONSTITUTIONAL LaW— RaILEOAD AiD BONDS. 

tlniier Const. Miss, art 12, § 14, which déclares that the législature shall not au- 
thorize any county, city, or town to aid any corporation, unless two-thirds of the 
qualifled voters of such municipality shall assent thereto at a spécial élection, rail- 
road àid bonds are not Invalidated in the bands of innocent purcbasers by tbe fact 
that léss than such majority voted for them, where more than two-thirds of 
the votes cast were in f avor of issuing the bonds. FoUowing Carroll Co. v. SmACh, 
4 Sup. et. Rep. 539. 

In Equity. On demurrer to bill. 
E. É. Baldmn, foi complainant. 
Walt&r Troller, for the bank. 
E. Mayer, for Mr. Smith. 

HiLL, J. This bill was filed by complainant agaînst défendants in 
the chancery court of Madison county, and removed to this court by the 
défendants Mrs. Condet Bmith and the Bank of Commerce, both non- 
residentsof this State. The bill seeks to enjoin Priestly, the treasurer, 
from paying the interest ànd bonds, described in the bill heretofore is- 
8ued by the sùpervisors of Madison county to the Vicksburg, Canton & 
Yazoo City Railroad Company, and purchased and now held by said dé- 
fendants and others. The questions to be decided arise upon the de- 
murrer of thèse défendants to complainant's bill, 

The allégations stated in the bill as a défense to the payment of said 
bonds and interest are that the board of superviser» had no power to is- 
sue the sariie; that they purport to hâve been issued in payment for cap- 
ital stock subscribed by said board in said corporation; and that, to 
haye authorized said board to subscribe for said stock, and to issue said 
bonds, with interest coupons attached, it was necessary that the assent 
of two-thirds of the qualified voters of said county should bave been ob- 
tained, such number being ascertained by a vote had thereon at a gên- 
erai or spécial élection held for said purpose. The bill allèges that 
there were 6,275 registered voters in said county, and that, at the time 
said subscription was ordered to be made, the board of sùpervisors en- 
tered the order declaring that 1,067 votes were two-thirds of the votes 
of the qualified voters in said county, and that number of votes were 
cast at the élection held for the purpose stated, which, the bill avers, 
was then known to be untrue. The bill "admits the authority for hold- 
ing said élection, and that it was held; that there were 1,067 votes cast 
,in favor of said subscription, and 77 votes againstthe subscription; that 
the order of the board was made, declaring that the«lection had been held 
in pursuance of the act of incorporation of said railroad company, and 
that more than two-thirds of the qualified voters of said county had votèd 
in favor of said subscription, which order was mijde on the 27 th dây oî 
April, 1872, directing the issuance and delivery of the bonds, with in- 
terest coupons attached, in payment for the stock which the presidentiwas 
v.42F.no.l4— 62 
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directed to subscribe; that said bonds, with interest coupons attacbed, 
werebeforetbe llth day of'SeptembeT,187;3, issued aqd dçHvered to S. S. 
Calhoun as trustée for said board of supervisors, and by him delivered 
to the président of said railroad eom'pafily'on the llth day of September, 
1873, and on other days from that date to the 24th day of September, 
18'^4) wd being the bonds and coupoiis'the payment bf Tvhich is feôught 
tO'be enjoined in this suit. There are other allégations made in the 
bîll', ibut they need pot ,be statêd tô à.n understandirig of the questions 
i raised by the demurrer. The bill does not deny that thèse défendants 
àrè!lnho'cétit holders for ^alue, ^ithout notice. ' 

The décision made by the suprême court of this state in the case of 
HawUns v. CarroU Co., 50 Miss. 735» is mainly relied upon to sustain 
the validity of the bonds and coupons involved ip thi0 suit. , This dé- 
cision was rendered at the October ternj,; 1874, but wos not delivered 
until March, 1875, and not until those bonds wereissued, delivered, 
and put in circulation. The bill in the case of Hawkim v. CarroU Co. 
■waa to enjoin the board rOfiÈupervisorô or tïustees fi?dm putting the bonds 
iiKîirQulatioû; and while the court çonstrued. thé provision of thecoa- 
stitution of the state iprôhibiting çountîeSi, cides, aùd towns from sub- 
scribing for capital stisek, and issuing boûds in payment in railroad cor- 
porations, unless assent^d to by two-thirds of tberegistéred voters therein, 
the question as to whdtber or not thiSiconstructiotiof the constitution 
wonld affect the, validity of bonds iâsiied hefore thattime, and held by 
innocent hplders for value, without noticej was not decided in that case, 
but was reserved. Soitbàt décision is not bindingin this case. But, 
if it wejeotherwise, the décision of'tbe suprême; court of the United 
States of Camil Cù.y.Smith, 111 UnS. 656, 4 Sup. Ct. Rép. 589, sub- 
^equMitly decided, settlfiS that question in favor df thC; validity of. the 
bonds issued before th^d^ÏBioTxof HawUns v.QaÈroUCo., and the sarne 
classof bonds enjoined in.M^wkinsv- CarroU Cb.yând which, inmyopiii- 
ion,:i8 dieoisive of this case^ The questions now presented were before 
the court upon the validity of the coupons upon the saœe bonds in the 
case oi Smith y. Madiso^i Ca., (decided at June term, 1877,)' when the 
bonds and cpupons were held valîd, and upon whioh the interest bas 
been paid up to theifiljngof this, bill. This décision bas been fuUysus- 
tained by thie supçemei court of this «tate as to thèse bonds issued, and 
in the àanda iof innocent holders, before the décision ofiH«w/«ns v. Car- 
roU Co;, in th« case oî CuUef v. Board, êQ Miss. 115. ,If any further au- 
thority were now wanting: to maintain the validity of the bonds and 
coupons in this casé, this: décision would be condusive; and I take it 
that this bill would not. hâve been filed but for the décision of the su- 
prême court of the, ÏJnited States ofZ4/;e Cb. V. Or&ham, 130 U. Si 674, 
9 Sup.Ct. Rep. 654. ; In that case the bonds were isSu«i in payment 
of county; warrants. , The powerto do so was limited by theoonstitu- 
tion of the state of Colorado to a certain percentage: on jtheassessed' value 
of tbie taxable property in the cùunty.i i The court hèld that the taxable 

^fieforathejpublioationof theFede^IBeîiofterbegan. ' 
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value of the taxable property in'the côunty could only be ascertained 
by référence to the records of the county oontaining it, and that it was 
the duty of the purchaser to look to the records, and, if he failed to dô 
so, the récitals in the bonds that they were issued in conformity to the 
statute did not estop the county from showing that the bonds were is- 
sued contrary to the inhibition contained in the constitution, of which 
provision in the constitution the purchaser was required to take notice. 
The constitution of this state does not refer to any public record to as- 
certain the number of voters iti the county; and, indeed, there is no 
record shôwing conclusively this fact. In the case of HawUns v. Carroll 
Co., thè court holds that the registratibn books are compétent évidence 
of the number of qualified voters in the county, but not conclusive, and 
that it is compétent to show deaths, removals, and disqualifications, etc. 
So that the rule laid down by the court in the Case of Laké County, relied 
upon by counsel, does not apply to this case. If other référence were 
necessary to support the validity of the bonds in this suit, it would be 
found in the opinion of the suprême court of the United States in the 
case of Town^ip of Befnardav. Morrison, 10 Sup. Ct. Rep. 333, (decided 
at the présent term of that court, — ^rôported in the Suprême Court Re^ 
porter.) 

The caises of Bank of Commerce, and that of Mrs. Condet Smith are sub- 
mitted togëtber on demurrer, and are governed by the same rules. The 
bonds in both cases were issued before the décision of Hawkins v. CarroU, 
Co., 50 Miss. 735. The holders in both cases are bona fide purchasers 
for value, without notice, and entitled to recover the amount of the in- 
teresl coupons held by them, and will be entitled to tecover the amount 
of the bonds when due. The resuit is that the demurrer to the Mil in 
each case must be sustained, the injunction dissolved, and the biU dis- 
missed, àt complainant's costs. 



Amebicah LoAN à Trust Co. v. St. Louis «S: Chicago Ry. Co. et al. 

(Circuit Court, S. D. Illinois. Jnne 10, 1890.) 

RnutOAC Bonds— Bona Pidb Holdeb. 

Where overdue railroad mortgage bonds, which belong to the raîlroad company, 
are bought at 40 cents on the dollar from the vice-président of the company after 
suit to loreclose bas been begun, and a receiyer has taken possession of the mort- 
gaged property, the purchasers of such bonds are not bmiii fide holders where in- 
quiry on their part would bave showa that the rice-presideut bad no authority to 
sell the bonds. 

In Equity. 

W, M. Safford and C. H. Aldrich, for défendants. 

Gresham, J. , (praUy.^ The bill was filed to foreclose the fîrst mortgage, 
on January 5, 1889 j and a receiver was appointed two days later, who 
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went into possession of ,t:he property. The bill to foreclose the Consolidat- 
ed BQortgage was filed on Jppuary 7» 1889, and the two suits were after- 
wards Consolidated. The real controversy before the œaster appears to 
havebeen over the bonds numbered from 1,401 to 1,600, inclusive. The, 
évidence in the record çlearly shows that when the two suits were com- 
ineneed, and la ter, thesiebonds were ail in the hands of F. C. Hollips & Co. , 
fiscal agents of the Consolidated company. F. C. Hollins, of Hollins & 
Co,,,was vice-président and director of the consolidated company, and a 
nieniber of the executive committee. Indeed, he and D. L. Wing, who 
T(?a8 the président, absolutely controlled the action of the corporation. 
On§ hundred and twenty-one of the bonds, numbered abpve 1,400, were 
presented by Mrs. Celena Hollins, wife of F. C. Hollins, and 14 of them 
were preçented by F. C. Hollins & Co. On the évidence before the master, 
he w:£[s justified in tr«ating F. C. HoUins as the , holder of thèse 135 
boQjâSjj;, Howard Taylpr çlaims to haye bought 5 of the repaaining 65 
bond? %pm F. G. Hojlifjs» Zabriskie claims to hâve bought 10 of theni 
frppi,;F. C. Hollins, ■\Vj B. Wadswprth^ claims to hâve bought 19 of 
thienfi frpm F. Ç. Hollins, [William P. Dixpnclaims tp hâve bought JO, 
of tl^em frpm F. C. .Ifplljns, L. Jaques çlaims to haye bpught 10 of; 
them from F. C. Hollins, and the holders of the remaining 11 claim tp 
baye bpught them from pthers whp ^ad purchased, fypxn Holling. Not 
inprethan;40 cents on the dollar wiig paid fpi; anyqf , the , bonds, and 
^pme of tbem were purchased frona Hollins at less.than 30 cents on the 
dpll^. As already st^tpd, unejer a clause in the mprtgfigp, :the bonds 
ha^. aP becorne due before suit waç^ brpugjit, at which time. thèse 200 
bonds beionged to jthp railway company; and some of th? présent hpld-: 
erp j)iU,rchased even aftpr the decreejforeclosing th^.iiïst mprtgage, had 
been sçjitered. It is pîain that, Hollins had no authoritytp dispose of 
thèse bonds; and, even if bonds thus secure^ by niprtgage may be^bPUght 
as commercial paper after suit to foreclose has been commenced, and 
after the court has taken possession of the mortgaged property by a re- 
ceiver, the facts in the record were sufficient to put purchasers upon in- 
quiry; and inquiry would bave revealed the fact that Hollins had no au- 
thority tp dispose of tiie bonds. The holders of the 200 bonds are not 
entitlèd to share in thè 'distribution of thè fund arising froni ihé sale ôf 
the mortgaged property, and a decree \îi4 be entered upon that basis. 
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Steves a al. V. Cahson et al. 

(CireuU Cowrt, D. Colorado. Jnly 1, 1890,) 

HiNES AJID Mining — Patent— Adverse Suits— Limitations. 

Rev. Bt. U. S. i 2336, provides that a suit upon an adverse claim to a mining loca- 
tion must be begun within 30 days alter tbe claim is flled. (Jen, St. Colo. 1883, p. 
673, § 18, provides that, in case of failure of a suit from certain causes, the plaintifl 
mav renew his suit at any time within one year. Held, that the faet that an ad- 
verse suit had f ailed for a reason within the purview of said stat;© statute did not 
authorize the plaintiff to begin another suit after the expiration of such 80 days, 
since said United States statute could not be affected by atate législation. 

At Law. On demurrer to com plaint. ; 

Wihon & Stirnson, for çl&intiiïs. 

Porter PZumè, for défendants. / 

Before Cai^dwell and Hallett, JJ. 

Hallett, J. March 6, 1889, défendants applied în the land-ofBce 
at Glenwoo^ Springa to enter the Blaàng Star Lode claim: in Pitkia 
couuty, to a portion of which plaintiffs made adverse claim. May 10,. ■ 
1889, under a location called the "Jay Gould Lode.'î . This suit! was 
brought in support of the adverse claim, April29, 18;9Q,.Bearly one year- 
after filing the adverse claim in the land-office. The act of congress (Rev. 
St. § 2326) plainly requires the adverse claimaxjfc,;ffwdthin, thirty dafys 
after filing his claim, to commence proceedings in a court of compétent 
jurisdiction to détermine the question of the right of possession," and 
this suit was not brought wïthin that time. Plaintiffs aver, by way of 
excuse for the delay, that a suit in ail respects similar to this was brought 
by them, in due time, in the district court è)f Pitkin county, which was 
afterwards dismissed by the court "for a matter of form," in that no 
summons was issued within one month àftér filing thé complaint; and 
plaintiffs rely on a section of the statute of limitations of the state (sec- 
tioii 18, p. 673, Gen. St. 1883) which provides that, in case of the fail- 
ure of a suit from insufficient service, unavoidable accident, and the 
like, plaintiffs may renew their suit "at any time within one year after 
the abatement or other détermination of the original suit." 

This proposai to ingraft a statute of the state upon an act of congress " 
does not appear to be within anj' recognized prineiple of construction. 
It is true that state statutes of limitation -are often enforced in fédéral 
courts, when, like other laws of the state, they enter into the contract, 
and become binding on the parties. But they hâve no application ia a 
proceeding for disppsingpf public land, of which congress bas exclusive 
jurisdiction. In respect to the manner of making locations, it is pro- 
vided in the act of congress that it may be supplemented by local -law, 
and the rules and customs of miners. .But a proceeding in the land- 
office, and, upon a contr<5versy in that office, suits in court to settle the tî- 
tle are to be begun and conducted as declared in the act of congress, which 
nqust be regiiyded as fuU and complète on tbat subjéct. There were obvi- 
<ou8 reasqqs .f«r requiring that the application for title, whôn ma^eîil tfae ■ 
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land-office, should be carried to a speedy determînatîon. In the case 
of agricultural lands, controversieé-as to the ownershipwere settled in the 
land-office. But this practice was always unsatisfactory; and so, in the 
act now under considération, it was prbvided that, iii case of adverse 
claimants to the sa^ne tract of minerai land, the parties shall go into 
a CQUïtiof compétent jurisdiction, where, from the orderly course of es- 
tîibîishçd jflstice, better résulta may be expected. Pjbmptuess and dili- 
gence: m Buch matters is of the greatest importance to ail concerned; and 
thérèfori^'it waa provided that the adverse clain;iant in the land-office 
riiûst begin suit to setfle the titie within 80 days from the time of filing 
his adverse claim, and he must prosecute the suit with reasonable dili- 
gence. There is no exception as to the elaimaht who may be beyond 
seas, or under disability of any kind, or whomay Ml to act from inad- 
vertence or other cause. The suit must be brought within the time 
specified, and it must be prosecuted with reasonable diligence. The act 
says: "And a failure so to do shall be a waiver of his adverse claim." 
This adt admits of no addition ôrulodification frocîi the statute of the 
State; and where, as in this instance, the claimant commences suit in 
due time^ and is cast in his suit, he is without remedy, except such as 
may bé obtained in the same suit on appeal or wtit of erfor. The de- 
murrer will be sustained; and judgment of dismissal will be entered. 

Caldiikxll,J., conçu». 



£» » Wahll. 
, IDIstrM Court, D. Minneaota. MaylS,^189a) 

1. PO8T-0pn0»--B«NlJINa OBSOBNS MaTTBB THROUOH THB ;I(AILS— PBrVATK Lbttei». 

Retj S& IT.i S. H 8893, U àmended by act of Bu|>tember 26; 1888, making it an of- 
fense to dâpççjit io the poat-offlce, for mailing gr delivçry, any "obaceae, lewd, or 
lasciVI'6u&ociok,painpUet,picturé,-paper, lètter, * • • of anindecen.tcharacter, 
* • ;• whether seaied as -first-olass matter or not, " inolùdes a private letter, iu- 
dosed in a sealed:cnvelope, and oontainiog such prohibitçd matter. 

2. Same— SuFPicjBNOT or Cçupulint. 

A cdmplàint'àgainsta person (or Violation of sacb sectioti.ls sutBcient if it mero- 
ly cbarges;dQfe|Ddant witb:baTing deposited in the mail on Obscène, lewd, and las- 
civipiisletter, without B^tting put the language used in the letter. 

8. SAMB^EZAUtiK^TION BBFOBB COMMISSIONEB. 

Where thé' examinatlou of a person charfired with the VioÙtioh bf alTnited States 
g^tute is trwsf ei'red by tbe oommissioner befpre whom the wâilrant is returnable 
to'anôther éottîâlls'sioner in tbe samé district, the latter bas jurisdiotion to take tiie 
ùamination ànd commit défendant, if the chargé is austained. 

Pétition for jWritofiSi6fa« GbrpiM. 

ffalimr Steeiie^eon, ioi 'petitionet. 

£i«i>©»«îÔ. jHoy, U. S.^brat. Atty., for respondeût. ^ ' 

NsliAON, J. A pétition signed by Barney A. Wahll was preserited iti 
meôQtMa^y 8i 1890. , The petàtioner i5epri*sented and domplainedthàthê, 
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the said WaWl,'is unjuatly and unlawfully detaîned arid imprisoned, 
and restrained of his liberty, by William' M. Campbell, marshal of the 
United States for the district of Minnesota, in the coùrity jajl at Winona, 
and that the cause of the petitioner's confinement, restraint, and im- 
prisonmeht is as follows: That on the 4th day ofjApril, 1890, Eugène 
G. Hay, acting as United States district attorney for said district, made 
a com plaint before Ambrose Tighe, a commissioner of the circuit court 
of the United States in said district, wherein and whereby he, the said 
Eugène G. Hay, attempted to charge the petitioner with having com- 
mitted an offense against section 3893 of the ReviSed Statutes of the 
UnitedvStates, and that the commissioner issued a warrant directed to 

, the said Campbett, as marshal, commanding him tO forthwith arrest the 
petitioner, and bring him before Frank Ives, a commissioner of the cir- 
cuit court aforesaid, residing in Crookston, in said' district, there to be 
dealt with accofding to law; that the petitioner was arrested and brought 
before Commissioner Ives on April 22, 1890, and, upon motion of peti- 

, tioner's counsél and afl5davit, the exaniination was transferred to Com- 
missioner George, in said district, who proceeded to hear the case, after 
overmling a motion to discharge on the ground that no offense was 
chai^ed in the complaint and warrant, and he committed the petitioner. 
The tparrant of commitment is as follows: 

"U. S. OF AUBRIOA, DiSTEIOT OF MiNNESpTA— sa..- 

"TTie Président of the United States of America to the Marshal of the J)is' 
triot of Minnesota and to phe Keeper ofthe Jail of Winqnq, in, the State 
of Minnesota, Greetingf : , 

"Wherëas, Êaméy A. Wahll has beéri arrested uppn theoath of Eugène G. 
Hay, United States district attorney, for having, oii or about theléth day o£ 
Âpril, 1889, in said district, in violation of sec. 3893 of thé Bevised Statutes of 
the United étates, unlawfully, wrongf ully, and knowingly deposited, and causéd 
>to be deposited, a certain letter in a post^offlce of ,the United iBtates, to-wit, the 
. post-office of King, inPolk county, stateofijinnesota, in said district, and with- 
inthejurisdiction of tliis court, for mailing and deliverytooneiMissEva. John- 
son, ofOvetla P. 0.,in said Polk county, Minnesota, which said letter vra» writ- 
ten on four several sheets or pièces of paper, on each of whicli were illùmihated 
cottiical pictùres commonly knbwn as and called ' coniic Valentines,' aiid then 
and there containing and consisting of indécent, obscène, lewd, and lascivious 
delineations, epithets, terms, words, and writing, and which said letter Was 
then and there a lewd, obscène, and lascivious letter, and was inclosed in a 
sealed envelope, and containing the following supei'^cription: ' Misa Eva 
Johnson, Ovetia, Polk Co., Minn. ;' and the following poatmark: ' King Minu 
Api 19/90;' and, after an examinatioh béing this day had by me, it appearing 
to me that said ofiEerise had been committed, and probable causé being showh 
to believe said Barney A. Wahll committed sàid offense, as charged,! hâve di- 
rected that said Barney A. Wahll be held to bail, in the sum o£ $500, to ap- 
pear at the first day of the next term of the district couil) of the United States 
for the distriot of Minnesota, at Winona, and he having failed to give the re- 
quired bail: ^oW, thèse are, therefore, in the name and by the authority 
aforesaid, to command you, the said marâbal, to commît the said Barney A. 
^abll to the custody of the keeper of said jail of Winona, Minh., and tO leàva 
'With;said jàiler a certifled copy of this writ, and to command yoh, the këèpèr 
of sàid j^ilpf said county» toreceive the saidBamey A. Wahll, prison^ olCthe 
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U. S. of America, înto your custody in said j'ail, and him there safely to keep 
until ha be diseharged by due course of la w. 

"In witness whereof, I hâve hereunto set my hand and seal at my office in 
said district this Ist day of May, A. D. 1890. 

"Edward Geoege, [Seal.] 

"Commissioner of the Circuit Court of the U. S. for tlie Distiict of Min- 
nesota." 

The petîtioner allèges that his détention and imprisonment îs by virtue 
of the complaint, warrant, and commitœent only, and that ine same are 
wholly void, for the r^son that they, and each of them, fail to coutain 
or allège facts sufficient to couslitute an offense against the laws of the 
Unit«d, States, and that said commissioner, George, had no jurisdiction 
to issue the warrant of commitment, and no évidence was produced in 
support of MJd pretended charge. A writ of habeas corpus is prayed for, 
ând a writ of ceriiorari to bring the évidence taken by the commissioner 
hefore the court, The pétition being swom to, a writ of habeas corpus, 
retumable forthwith, was issued and delivered to Marshal Campbell, who 
made a return certifying that he held the petitioner, Wahll, in custody 
by virtue of the warrant lOf commitment of Commissioner George, whioh 
ia afctached, arid made part of the return, being the same as set forth, 
apd accorapanying the pétition; and the body of the petitioner is also 
produced in court. The order for a writ of certiorari'is waived by peti- 
tioner's counsel,and à motion to dlscharge is made upon the pétition and 
return with the warrant of commitment. 

It is ui^ed (1) that tHè commissioner had no jurisdiction; (2) that the 
facts in the complaint are too indefinite to inform Wahll of the charge 
against him; (3) that no offense is charged. 

It is sufhçlent to say, in référence to the first reason urged, that Com- 
missioner George, who heard the case, was a duly-appointed commis- 
sioner of the circuit court, and fully empowered to examine the charge 
made against Wahll, and commit him, if in his opinion the charge was 
sustained. The; transfer' from Commissioner Ives, under the circum- 
stances, was proper, and is the usual mode of procédure where, for any 
reason, one oôipmissioner, may not be able tosit as anexamining magis- 
trate. Besides, the transfer was made at the request of Wahll's counsel, 
and on his behalf. 

There is little force in the second reason presented. The accused was 
clearly and fairly informed of the charge against him; sufficiently so, at 
least, to enablehim tomake his défense, and that is ail that can be re- 
quired. The obscène and lascivlous language used in the letter, the law 
does not requise to be set forth in hêsc verba. ' 

The third reason assigned for the petitioner's discharge is the only on© 
presented aiboùtwhich there might be an honest différence of opinion. 
The charge is that Wahll, about April 19, 1890, in violation of section 
8893 of the United Stàtës Eevised Statutes, unlawfuUy„wrongfully,. and 
knowingly dèpbsited, ?.nd caused to be deposited, in a post-office of the 
United Stetes, to-wit, tbepost-ofEce of King, Polk county, Minn., in said 
district, and within the jurisdiction of this court, for mailing and deliv- 
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ery to Miss Eva Johnson, at Ovetia P. 0., Polk county, Minn., which. 
said letter was written on several sheets or pièces of paper, on each of 
which were illuminated comie pictures, commonly called "valentines," 
containing and consistiug of indécent, obscène, and lasMvious delinea- 
tions, epithets, terms, and words, and which said letter was then and 
there an obscène and lascivious letter, and was inclosed in a sealed en- 
velope, and contained the following superscription: "Miss Eva Johnson, 
Ovetia, Polk Ce., Minn." 

On September 26, 1888, section 3893 was amended so as to read as 
foUowa: 

"Every obscène, lewd, or lascivious bock, pamphlet, picture, paper, letter, 
writing, print, or other publication of an indécent character, and every arti- 
cle or tliing designed or intended for the prévention of conception or procur- 
ing of abortion, and every article or thing intended or adapted for any indé- 
cent or immoral use, and every written or printed card, leiter.circular, book, 
pamphlet, àdvertisement, or notice of any kind giving information, directly 
or indirectly, wliere or how, or of whom, or by what means, any of the here- 
inbefore mentioned matters, articles, or tbings may be obtained or made, 
wtether sealed as flrst-class matteror not, are herebydeclared tobe rion-mail- 
able matter, and shall not be conveyed in the mails, nordelivered from any 
post-office nor by any letter-carrier; and any person w ho shall knowingly de- 
poslt, or cause to be depositéd, for mailing or delivery, anythlng declared by 
this isection to be non-mailable matter, or any person who shall knowingly 
take the same, or cause the same to be taken, from the mails, for the purpose 
of circulating or disposingof j or of aiding in the circulation or disposition of, 
the same, shall for each and every offense be flned, upoji conviction thereof, 
not more than $5,000, or injprisoned at hard labor not more than flve years^ 
or both, at the discrétion of the court. And ail offenses committed under 
the section of which this is amendatory, prior to the approval of this act, 
may be prosecuted and punishéd under the same in the same manner, and 
with tfaë same effect, as if this act had not been passed: provided, that noth- 
ing in tliis act shall authorize any person to open any letter or sealed matter 
of the first class not addressed to himself." 

It is urged that knowingly depositing'in a post-office, for mailing and 
delivery, a private letter in a sealed envelope, although containing ob- 
scène and lascivious and indécent messages and epithets, is not an of- 
fense, or in violation of section 3893, even as amended September 26, 
1888; and the reason urged is that, no matter how gi?ossly obscène may 
be the character of the letter, its form protects it, and, being sealed, it is 
mail matter entitled to be transported, and cannot be excluded from the 
mail. It must be admitted that congress has the power to prescribe rég- 
ulations as to what shall constitute mail matter, but it is urged that the 
eanctity thrown around the private correspondence of the citizen by law, 
and the difficulty of enforcing a régulation excluding from the mail an 
obscène sealed letter, has in the past deterred congress from including 
sealed letters within the express terms of section 3893; and the présent 
amendment, which spécifies and excludes obscène letters from the mails, 
must be limited to unsealed letters. The législation on this subject is 
first found in the act of June 8, 1872, which pro vides — 

"That no obscène book, pamphlet, picture, print, or other publication of a 
vulgar or indécent character, or any letter upon the envelope of which, or 
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péstàl card npon whlch, sonrrilous epSthets may hâve been wfitten or printed, 
* * .» flhallbecarried in themail." 

The statu te, amended from time to time, became section 3893, Rev. 
St., and in 1876 wasagain amended by addingthe word"writing" before 
"print," and substituted this provision: "And every letter, upon the en- 
velope ofwhich, or postal-crard upon whlch, indécent, lewd, obscène, or las- 
civious delineations; epithets, terms, or language may be written or 
printed," is declared to be non-mailable matter. The décisions upon this 
section, asit stood in 1876, were coiiflicting. Some courts vigorousiy in- 
sisted that the Word "writing" was socomprehensiveas to includea private, 
sealed letter. Othè^s asserted thftt, by the amendment of the word "writ- 
ing," cotlgréss intended 'that it should be a publication, and be so limited, 
and that seiiding an obsicene sealed letter through the mail to another per- 
sohjnb drie but the piçrson mailing the letter, and the person towhom it 
waaiuî4ressed,knowing anything about it, was not a "publication," within 
the meaning of the statute; and then, again, the statute itself,i in speak- 
ing of letters, excluded only those upon the envelope of which indécent 
and bbscene epithets; 'etc., were written or printed. Whlch view of the 
statutë^ àà We find it after the amendment inserting the word "writing," 
is corfîefct, is immatert^Vnovv- 1° nay opinion, since the amendment of 
Septeip^er 26, 1888, tbere can be no reasonable doub^ that congress 
dearly lexpressed its intention to exclude obscène letters, whether private 
and seftledor unsealed. It in terras included an obscène letter, without 
any limitation, and stlruck out of section 3893 the former clause in réf- 
érence to letters upon the envelopes of which obscène epithets, etc., 
wére wïitten or printed- , It provided for guarding the sanctity and se- 
curity pf private corTespondence by a provision that no sealed letter 
should be opened by any person except the one to whom addressed, but 
in no dôubtful languàge déclares an obscène letter non-mailable. 

It is urged that the rule of noadtur a aodis would still limit the word 
"letters" to an unsealed publication. While ordinarily this rule of in- 
terprétation isrecogniiëd, still, when the intention of congress is appar- 
ent from the history of the législation on the subject, and its clearly-ex- 
pressed languàge, courts will not enforce the rule. 

I tbink no one can foUow the législation from 1872 up to September 26, 
1888, wîthout being convinced that congress intended finally to purge 
the United States mail, and as far as possible prevent it from becoming 
a vehicle for the transmiœion of obscène, indécent, and lascivious mes- 
sages. The writ of haheaa corpus is dismissed, and the prisoner remanded 
tothe marshal. 
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In re Esmond. 

(JJirtrlct Cowrt, D. Sovih Dakota. June, 1890.) 

1. CbIhinài. Law— Tèrbitomai, Courts— Comttlativb Skhtencsb. 

Rev. St. Idaho, S 7387, providing that cumulative sentenceà nlay be Imposéd mi » 

gerson convicted of two or more crimes, applies to offenses against tba; United 
tâtes trldd in the territorial courts. 

S. SiJIB. 

Comulatire sentences are valid, if they are deflnite and certain. 

Pétition for Writ of Hàbeas Corpus. 
Winaor <k Kittredge, for petitioner. 
Wm. B. SterUng, for the United States. 

F08TEE, J. This is an application made by Henry Esmond, a pris, 
oner tried and sentenced in the district court of the territory of Idaho- 
exercising United States jurisdiction for certain purposes, on four cons 
victions for offenses connected with the robbery of the United State- 
mail. The prisoner was sentenced to four consécutive terms of impris- 
onment, of three years each; the judgment of the court providing in each 
of the sentences after the first that the additional term of three years 
was "to commence at the expiration of the term of three years to be 
served by said défendant this day adjudged against him in the case of the 
United States, criminal number three, against Henry Esmond, or when- 
ever his term of imprisonment after the judgment in said case shall 
cease and be ended for any reason, except by the death of the said 
défendant." There being no United States prison in the territory of 
Idaho, the said Esmond was confined by order ot the attorney gênerai 
in the United States penitentiary at Sioux Falls, in the territory of Da- 
kota. The sentence was rendered on the 30th day of September, 1886, 
and the first term expired, after giving crédits for good behavior, on 
the 30th day of May, 1889. The question presented for our décision 
is whether the said consécutive sentences are légal and valid. It ia 
claimed by the petitioner that the said sentence beyond the first im- 
prisonment is illégal and void because it is indefinite and uncertain, 
and the court had no power to impose a cumulative sentence. Thé stat- 
nte of Idaho contained the foUowing provision: 

"When any person is convicted of two or more crimes, before sentence bas 
been pronounced upon him for eitber, tbe imprisonment to whicb be is sen- 
tenced upon the second or otber subséquent conviction must commence at the 
termination of the first term of imprisonment to wbich he shall be adjudged, 
or at the termination of the second or otber subséquent term of imprisonment, 
as the case may be. " Bev. St. Idaho, § 7287. 

It is contended for the petitioner that this provision does not apply 
to offenses against the laws of the United States tried in the territorial 
courts. Touching this question, there are two cases decided by thé su- 
prême court to which we will refer. Reynolds v. U. S., 98 U. S. 146, 
was a prôseoution in the territorial courts of Utah for bigamy under the 
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act of congress. The laws of Utah made a grand jury to consist of 15 
persons, and the indictment was foUnd ^y such a grand jury; whereas, 
the laws of the United States makes the minimum number of grand 
jurora 16. The suprême court held that the territorial court was not a 
United States court, and that the statu te of the terxitory governed its 
proeeediogs.: The court says: 

"ÏKeyàte courts of the territories inyested for some purposee with the 
powersofthe courts of the United States. * * * This leaves the terri- 
torial courts freeitoact in obédience to the requirements of the territorial laws 
in force for the time being. " 

The territorial législature of Montana had abolished ail distinctions 
between proceedings at law and in equity in its courts. The only 
error assigned in the following Case Was the intermingling of légal and 
équitable remédies in one form of action. The court say: 

"Such an objection would be available in the circuit and district courts of 
the United, States. * * * Whether the territorial courts are subjéct to the 
same régulations is the question which is now fairly presented." 

After discussing thé question at some length, the conclusion is ex- 
pressed in thèse words: 

"Froai a reviewof the èntire past législation of congress On the subject un- 
der coiisiderationi our conclusion is that the practice, pleadings, and forma 
and modes of proceedings of the territorial courts, as Well as their respective 
jurisdiction, subject, as before said, tô a few express or implièd conditions in 
the organlc act itself, were intended to be left to the législative action of the 
territorial àssenobly, and to the régulations which might be adopted by the 
coui-ts themsielves." ffarnbuckle v. Toomhs, 18 "Wall. 6i8. 

few:, if^tbere is nothing in the orgapic act of the territory of Idaho 
impliedlypr expressly prohibiting that territory from passing an act con- 
cern:zig cumulative sentences, (and it is npt claimed there is,) it may 
•w&ll be 'h^|d: that such législation is obHgatory upon the territorial courte 
Vhen sitting; tp hear cases arising under the laws of the United States. 

Passing. to the gênerai question whether cumulative sentences, in the 
absenceiof any statutCj are vaUd, I find quite a.confiict of authorities. 
ïn^ BZowi'a, Case,. 63 Mich. 597, .19 N. W. Rep. 200,- Judge CooLEy dis- 
chargea, tiie prigoner where there were cumulative sentences. The peti- 
tionçr had been convioted on two charges of larceny, and sentenced to 
imprîsonment for three months on each, the flrst oommencing January 
?5th, the second to conamence "froni and after April 24, 1888, uniess," 
etc. ThcR follow several contingencies. In this case the judge said: 

' "The question presented is not wlthout difflculty. * * * But, express- 
ing no opifticii Upon the gênerai question, we thihk a sentence to confinement, 
to take éftecft ih the future, cannot be Sustalned uniess it is certain and def- 
inite, and not subject to undeflned and uncertain contingencies. The com- 
mitment in tljjs case is not of that character." 

Thé same r\ûè was foUowed and exeiiiplified in Lampherè's Case, (Mich.) 
27 N. W. Rep. 882. In this case the court follow the Bhom Case, but 
concède that ùnder thé common law, in cases of misdemeanor, consécu- 
tive sentences vvere allé wed, but deny that the rule applied in cases of 
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felony. Agaîn, in^Ztei's Case, 11 Ind. 389, the prisoner was discharged 
where Keld under cumulative sentences. The court say: 

"There being no statute in force providing that one term of imprisonment 
shall commence at the expiration of another, we are of the opinion that both 
terms commence and run concurrently. We bave been f ùrnished wlth no au- 
thorities upon the question involved." 

In support of Ihe legality of cumulative sentences are the foUowing aù- 
thorities: Kite v. Com., 11 Metc. 581. We quote from the opinion: 

"The court arô ail of opinion that it is no error in a judgraent in a erim- 
inal case to malce one term of imprisonment commence when another ter- 
minâtes. It is as certain as the nature of the case will admit, and there is 
no other mode in which a party may be sentenced on several convictions." 

In U. S. V. Patlerson, 29 Fed. Rep. 775, the petitioner, Baldwin, was 
convicted on three indictments, and sentenced to five years upon each 
indictment. Thejudgment did not state on which indictment the im- 
prisonment feegan, and provided further: "Said terms not to run con- 
currently." Held, that the sentence was too uncertain, and was there- 
fore illégal and void. In this case Justice Beadley says: 

"Perhaps thèse terms might hâve been lawfuUy made to take effect suc- 
cessively if the order of their succession had been specifled, although there is 
no United States statnte authorizing it tobedone; but this was not donc. 
* * * As neither of them was made to take effect after the one or the oth- 
ers, they ail took efEect alike." 

People V, Forbes, 22 Cal. 136, holds that consécutive sentences are valid; 
also do Stalev. Smith, 5 Day, 175; Brovm v. Corn., 4 Rawle, 259; Inre 
Jackson, 3 MacArthur, 24; Johnson v, People, 83 111. 434; Ex parte Kirby, 
(Cal.) 18 Pao. Rep. 655. Bishop, in his work on Criminel Law, states 
the proposition as well settled that cumulative sentences are légal. Sec- 
tion 953. It would seem that the great weight of authority is in favor 
of the legality of consécutive sentences. Indeed, there seems to be qUite 
a uniformity of décisions in- favor of such judgments, with the excep- 
tion ôf the tWb Michigan and Indiana cases before referred to. We are 
therefore constrained to hold that the sentence in this case iS légal, iaud 
the prisoner must be remanded to the warden of the penitentiary. * 



United States v. Gaedneb, 

{Circuib Court, N. D. New YorU. May 22, 1890.) 

iNDIOTlUîtT— DbBOKIPTION OF OFFENSE —CONSPIBACT TO COMMIT LABUSi^i. 

An indictment averred that défendant, and S. and H., "together with divers 
other evil-disposed persons, " did conspire to steal certain chattels, " the property 
of and in the possession of the United States, " and that thereafter "the said S., to- 
gether with the said divers other evil-disposed persons. " in exécution and further 
ance of the said conspiracy, did unlawfuUy and f eloniously steal, etc. Held, that the 
indictment charged défendant With the conspiracy only, and not with the larceny, 
and an ohjfiption to a conviction for the Qonsplracy, on the ground that, as it was.a 
tDisdeuiëahor Only, it was merged in the larceny, which was a felony, could uoi be 
Buatained. ''■•''■ 
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■3. SAJra— ^VJSBMBHT OBiOyHBT AOT.:. ],,■,■■ '> ,.^. ■ 

'In BÙcb indiciment tne àverment 6t tbe commission of the Iarcen7, which wàs 
the object of thé cbtt'épirfîcy, sufiiciently charges an overt act in fùrtbei'ance of tbe 

8). âÀl(S..-> .' , 1. , . 

' Ab tiidictment for conspiracy need net cbaf ge the comiqiàsion 6t an overt act ia 
' ' 'Aii'Ëhërance of tbë obilà3|)lràcy. It is Biifflcient if it charges 'tbitt the conspiracy 

was to do some criminal act. : .1; r 

i, Bamx — OwNEBSHip— Possession bt Çollectob of Ccstoms. 

ïti'Sab indiCtment'for à conspii'acy to steal, and stealinf? property, an allégation 

ttUA it was " the prCperty of and in vbe possession of tbe United Status of America, " 

is supported by évidence that the property was in the possessipn of the coUector of 

' èulstotiis Of the United StàtCB, bàvliig been seized by biîa as smuggled mérchandise. 

JEyyqrto District Court. 

Êichard Orowley, for plaîntiff in errer. 

JohIriÈ. Smith, Âsai. \J. S. Atty. 

Waixace, J. This is a writ of ^iror to the district court to review a 
judgfment by which Gardner was conyicted of the crime of conspiracy, 
and sentenced to imprisonment for the term of two yeara. The indict- 
ment avers that Gardner, Stone, and Haines, being personîs of evil minds 
and dispositions, "togéthér with divers other evil-disposed persons, whose 
nam^ are to the jurors unknown," did.conspire to steal certain chattels, 
"the property of and in the possession of the United States of America;" 
and that thereafter the said Stone, "together with the said divers bther 
evil-disposed persons," in exécution and fnrtherance of the said conspir- 
acy, did unlawfully aud feloniously steal, take, and carry away the chat- 
tels previonsly described. Upon the trial in the court below, after the 
évidence was ail in, the court was moved to rule that Gardner should be 
acquitted, because (1) upon the face of the indictment it appeared that 
the offense of conspiracy was merged in the larceny of the chattels, the 
former being a misdemeanor and the latter a felony; (2) that the indict- 
ment did not aver the commission of any overt act in furtherance of the 
conspiracy; and (3) that the évidence did not show that the chattels de- 
scribed in the indictment were the property of and in the possession of 
the llnited States. Upon the exceptions taken to the déniai of this mo- 
tion by the court it is now insisted that the judgment shouJd be reversed. 

By the laws of congress the offense of conspiracy is a misdemeanor, 
and that of larceny is a felony. Supp. Rev. St. U. S. 183. According 
to the authorities, where the object of a conspiracy is to commit a crime 
of a higher grade, and the object is accomplished, a prosecution for the 
conspiracy cannot be maintained, because the lesser offense is merged in 
the greater. Mr. Wharton states the doctrine thusii 

"The technical rule of the old common-law pleaders, that a misdemeanor 
always sinks into a felony when the two meet, has, in some Instances, been 
tecognized in this country, and perhaps œay be considered in Massachusetts, 
New York, and Fennsylvania as the settled law, though with very little sub- 
fltantial reason." Whart. Crim. Law, 671. 

Not bhiy is this the rule recognized by the courts of the states men- 
tioned by Wharton, but it is the generâlly dedared doctrine of the adju- 
dications in this country. U. S. v. McDonald, 3 Dill. 545 •,U.8.v. Mar- 
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Un, 4 aiff. 166; State v. Mayltrry, 48 Me. 238; Ekey v. State, 47 Ark. 
672, 2 S. W. Rep. 387; State y. Lewis, 48 lowa, 579; Pécule v, Richard, 
1 Mich. 222; Wrighi v. State, 5 Ind. 528, The reason why a conviction 
cannpt be had for the conspiracy to commit a felony, or for an attempt 
to commit a felony, when it appears that the felony was actually com- 
mitted, i? that an acquittai for the minor offense would not bar a sub- 
séquent indictment for the major, and consequently the accused might 
be put twice in jeopardy for acts which were ail constituent parts of oné 
offense. On the other hand, a conspiracy to commit an offense of the 
same grade does not merge in the consummated offense; and upon an 
indictment for the offense which was the object of the conspiracy, the 
accused can plead a conviction or acquittai upon the indictment for the 
conspiracy, and the plea would be a good bar. 

In the présent case there is no occasion to look jnto the évidence to see 
whether the larceny proved upon the trial was a larceny in which Gard- 
ner was one of the principals. The question made at the trial, and re- 
viewable hère, arises exclusively upon the face of the indictment. So 
far as appears from the indictment, Gardner did not take any part in the 
larceny. The larceny was conaçtiitted by Stone, together with the " divers 
other evil-disposed persons," among whom neither Gardner nor Haines 
are included by the language of the indictment; and Gardner's only of- 
fense was the conspiracy. Upon the averments of the indictment, Gard- 
ner could not be convicted of the felony. Even if he were chargea as an 
accessory bëiore the fact, he could not be convicted of the felony. Matth. 
Crim. Imyt, 9; Norton v. Peopfe; 8 Cow. 137. If he shoùld be indicted 
again for the same transaction as an accessory to the felony before the 
fact, a plea of a conviction or acquittai upon the présent indictment would 
be a perfeci bar. Neither the rule of mergér, nor the reasons upon which 
it rests, hâve any application to the présent case, and the exception to 
the rnling of the court below was not well taken. 

There is no merit in the objection that the indictment fails to charge 
an ovért act in furtherance of the conspiracy. An indictment for con- 
spiracy, tàbe good under the statute, must chaîne that the conspiracy 
was to do some act made criminal by the laws of the United States, and 
must state with sufEcient certainty the facts to show that such a criminal 
açît was the object of the conspiracy. It is usual to set out the overt acts, 
those acte which may bave been done by any one or more of the con- 
spirators in pursuance of the conspiracy, and in order to effect the com- 
mon purpose; but this is not requisite if the indictment charges what is 
in itself an unlawful conspiracy. The offense is complète on the con- 
summation of the conspiracy, and the overt acts may be either- regarded 
as matters of aggravation or disregarded as surplusage. Where an indict- 
ment fora conspiracy does not set forth the object specifically, and show 
that such object is a légal crime, it should particularly set forth the meahs 
to be used by the conspirators, and show that thèse meians are criminali 
Lanéert y.People, 9 Cow. 678; Com. v. Hunt, 4 Metc. 125. In this io" 
diotment, however, the averment of the commission of the larceny, which 
waa the- object of the conspiracy, is an ample avermeint of an overt aot. 
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. 'K ajjpeared in évidence upon thè trial that Ihe cliattels, the larceny 
of wMfih was the object of the conspiraey, were at the time in thè pos- 
session of the collector of customs, at the custom-house àt Ogdensburg, 
having been seized by the collector as Smuggled merchàndise preparatory 
to the institution of proceedings for forfeiture and condemnation. The 
chattels were therefore in the possession of an ofiScer of the United States, 
and his possession wàs in law the possession of the United States; and 
the United States had a suflBcient spécial propérty in thetti to warrant the 
averment of tlie indictment. Possession is sufHcient évidence of title ; and 
if goods are stolen from a thief they mày be described as the propérty 
of the thief in whose possession they were when stolen, or of the triie 
owner, at the élection of the pleader. Word v. People, 8 Hill, 396. There 
was no error in the rulings excepted to upon the triàlj and the judgment 
is aoeordingly aflarmedL 



Uhitbd States ». Gardneb. 

[ClrmU Court, N. D. New Tork. May 33, 1890.) 

1. BinrOOtlNO— INDIOTMBWT— DESOBIPTION OÏ PbOPBBTT. 

An indlotment for éinuggling "smoking opium " and "prepared opium" sufflolently 
desoribes dutiable mércbandlse under 22 U. S. St. at Large, p. 495, S 2503, presoriV 
ing A duty on "opium prepared for smoking, and ail other prepsKrations of opium not 
spâcilaliy enumeràted or provided f or in tbis act. " 

3. ÉviDSNCB— Abmissibîl'iA 

. ^e^udant, belng oaugbt with smuggled opium in Ma possession, represented to 
tbé dffloer that be was aotlng under instructions of a government offloer, and asked 
biib t6 telegraph about the matter. The l'eply to the telegram stated that dèfend- 
f^Bt was not acting under instructions, and tbat bis false statement, coupled with 
his arrest wbile in the act of smuggllng, -vyas strong évidence of his guilt. The tel- 
egram and replywere sbown défendant; and on his trial were admitted in évidence. 
H4'<î tbat; though that P^'Iît of the reply «Kpressing an opinion of def endant's guilt 
might l^ave been inadmissible if objeoted to on the ground that it was not respon- 
slve tb the telegram, ybt- the court was justifled in assuming at the time it was ad- 
mitted tbat eyidence would be oSered aA to defendant's statements or silence wben 
the reply was shown him, whicb would hâve made it admissible. 

a Samb— Waivbb oï Ebbob. 

In sucli«a8e,tbe évidence, on tbe assumption of the introduction ofwhich the tel- 
egram and reply were «dmitted, not having in fact been introduoed, défendant 
should bave moved to baVe the admitted évidence withdrawn from the jUry. Not 
having done so, he caunot complain. 

Error to the District Court. 

Richard Orowley, for plaintiff in error. 

JbAn jE?.iS»iâA, Asst. U. S. Atty. 

WAtLACB, J. This is a writ of error to revièw a judgment of the 
district court whereby the défendant below was convicted of the offenses 
ofsmuggling and concealing smuggled goods, and sentericed to impris- 
onment for a térrfa of four years. -The indictment contains liine coùnts. 
At the dlose of tbe évidence the côtirt instructed the jury to fender a 
vèrdibt of acquittai as to the s^venth, eighth, and nihth counta. " Thé 
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other counts charge the défendant below with havîng smuggled into the 
United States at différent times merchandise subject to duty by law, de- 
Bcribed in some of them as a specified number of ponnds of "smoking 
opium," and in others as "prepared opium," knowingthat the duty due 
and payable thereon had net been paid or accounted for, and with con- 
cealing the opium , knowing that it had been imported contrary to law. 
The court was asked upon the trial to instruct the jurj^ to acquit him as 
to the remaining counts of the indictment, upon the ground that the in- 
dictment did not describe any dUtiable merchandise, there being no duty 
imposed by statu te upon any such article as " smoking opium " or 
"prepared opium." The court refused so to instruct the jury, and the 
first point now urged is that this refusai was error. The act of March 3, 
1888, (22 U. S. St. at Large, 495,) by section 2502, clàssifies and sub- 
jects opium to duty as folio ws: 

"Opium, crude, * * * one dollar par pound. « • • Opium, pre- 
pared for smoking, and ail other préparations of opium not specially enum- 
erated or provided for in this act, ten dollars per pound. * * * Opium, 
aqueous, extract of, for médicinal uses, atid tincture of, as laudanum, and ail 
other liquid préparations of opium not specially enumerated or provided for 
in this act, forty per centum ad valorem." 

It cannot for a moment be doubted that under the statu te opium, 
whether crude or prepared in a solid or liquid form, is dutiable; and 
it is obvious, therefore, that an indictment which describes the merchan- 
dise smuggled and concealed as "smoking opium," or "prepared opium," 
describes it suflBciently to dénote that the merchandise was within the 
classification of dutiable merchandise. The rule of crirainal pleading 
is that, where chattels are the subject of an offense, as in larceny, they 
must be described specifically by the names usually appropriated to 
them, and the number and value of each species or particular kind of 
goods must be stated. The présent indictment fully compiles with the 
requirements of this rule. The description of Ihe merchandise is cer- 
tainly as fuU and spécifie as it would be if it had been described as so 
many pounds of opium "prepared for smoking," or of " a préparation of 
opiurn." 

It is insisted that the court below erred in receiving in évidence upon 
the trial the télégraphie niêssage sent by Mr. Winslow, a spécial treasury 
agent, and the reply in answer thereto. Thèse were admitted against 
the objections of the defendatat, and the exception to the ruling raises 
the question of the competéncy and materiality of the évidence. The 
case made upon the trial was this: The revenue officers of the United 
States had seized within the collection district of Cape Vincent two lots 
of opium in boxes. One lot, at the time of seizure, was being 
transported in a sleigh, accompanied by the défendant and one Ephraim 
Gardner, a relative of his; the other lot was concealed in a barn belong- 
ing to Ephraim Gardner. It was shown that the défendant and Eph- 
raim Gardner, while passing under assumed names, had been concerned 
in removing the opium from the Canada side of the St. Lawrence river 
to the American side. When the défendant w»s arrested be represented, 
v.42F.no.l4 — 63 
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in,8P^Btance, that he had fprmerly been a govemment ofBcer, and was 
acting, at the instigation of certain government officers, as a confédérale 
of Canadian opium smugglers, with a view to break up the opérations 
of tbe smugglers, and effect the sei?ure of their opium; and he asked 
Mr. Winslow to telegraph to one Ayres, a spécial agent of the treasury 
department, at San Francisco, and ask him if he (the défendant) was 
not açting under instructions. Mr. Winslow ^ccordingly sent a tele- 
gram, and received a reply from Mr. Ayres. The day after the reply 
was recçived the message and the reply were shown to the défendant. , 
Thereply, in substance, was that the défendant was not acting under the 
direction or with the knowledge or approval of Mr. Ayres, and that bis 
false: Btatemient in that regard, coupled with bis arrest in the act of 
smuggling, was, to the miiid of Mr., Ayres, strong évidence of bis guilt. 
Inasmuch as no évidence was offeréd on tbe part of tbe défendant to con- 
trovert.the facts which had been shown on the part of the government, 
and as the évidence showing that the défendant had brougbt the opium 
clandestinely from Canada into tbis country, and bad cbncealed some of 
it, and was about removing the rest, was overwbelming, it would seem 
that bis false Statements as to tbe nature of his connection with the 
transaction were of but little importance either as tending to show that 
he was a participant in Bwuggling the opium or was actuated by a crim- 
inal intent. The message; was sent by bis request. He leit it to the dis- 
crétion of Mr.: Winslow to frame the inquiry, and in effect he autborized 
Mr. Winslow to. regard thp reply to be made by Mr. Ayres aa bis own 
statemppt. If the pajt <)f tbe reply of Mr. Ayres wbich was not prop- 
erly.responsive to the.intiviry» and which gave Mr. Ayres' oyvn opinion 
of tbe guUt of tbe défendant, was inadmissible, the objection should 
bave been put upon that ground. But tbe ruling can be vindicated 
upon another considération. When the ruling was made it bad been 
proved that tbe message and reply had been shown tbe défendant, and 
the court was justifîed in assuming that testimony would be offered by 
the government respecting the statements or silence of tbe défendant 
when the papers were exhibited to him. Suoh testimony would eer- 
tainly bave rendered the message and reply admissible. When such 
testimony was not introduced, a motion should bave been made to strike 
out the évidence, or instruct the jury to disregard it. If such a motion 
bad been made, the testimony which would hâve rendered it compétent 
mighthave been supplied. Not Kaying made such a motion, the de- 
fendant cannpt justly complain of a ruling wbich was not necessarily er- 
roneous when it was made. Tbe judgment is affirmed. 
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United States v. HAETiiEY. , 

{Dtetrfct Court, JT. D. Mississippi, W. D. June 16, 1890.) 

1. POST-OîTflCE— LAKCBNT PROM MjJLg— CONSTKtJCTION Oï StATUTB. 

Rev. St U. S, § 5467, provides: " Any person employed in any department of tbe 
postal sei?vice who shall secrète, embezzle, or destroy any letter » » • which 
shall contain any note, bond, * * *, "—but provides no penalty after such clause. 
After a semicolon, it lurther provides: "Any such person who shall steal or take 
away of the things aforesaid put of any letter, • • * shall be punished, " etc. 
Seld that, since there is no penalty attâcbed to the flrst clause, the section cnly 
covers the offense described in the second clause, of stealing or taking away, 

2. SàMB— INDICTMENT. 

Where an indiotment under such section charges that détendant "did secrète, 
embezzle, and destroy" certain letters, etc., "within the intent and nièa,ning of sec- 
tion 5467, Revised Statutes of'the United States,"the récital of suchisection will 
be considered surplusage, and the indictment, though not good under said section 
6467, will be considered sufflcient under section 8891, which provides that "any per- 
son employed in any department of the postal service who shall unlawf uUy detain, 
delay, or open any letter, packet, • • • or who shall secrète, embezzle, or de- 
stroy any such letter, packét, • • * shall be punished, " etc. 

On Motion to Quash Indictment. 

Rev. St. U. S. § 5467, provides: "Any person employed in any de- 
partment of the postal service who shall secrète, embezzle, or destroy any 
letter * * * which shall contain any note, bond, * * *; any 
such person who shall steal or take any of the things aforesaid ont of 
any letter, * * * shall be punished," etc. Section 3891 provides: 
"Any person employed in any deparîment of the postal service who 
shall unlawfully detain, delay, or open any letter, packet, * * * or 
who shall secrète, embezzle, or destroy any such letter, packet, * * * 
shall be punished," etc. 

Henry 0. Mes, U. S. Dist. Atty. 

Edward May&, for défendant. 

HiLL, J. The questions for décision now presented anse upon the 
defendant's motion to quash the indictment. The indictment charge» 
that the défendant, on the 17th day of June, 1887, within this district, 
did secrète, embezzle, and destroy certain letters intrusted to him, and 
which then and there came into bis possession, and which were then 
and there intended to be conveyed by the mail, which said letters then 
and there contained articles of value within the intent and meaning of 
section 6467, Rev. St. U. S., a more particular description of which 
said letters and contents to the grand jurors were unknown; the said 
George A. Hartley then and there being a clerk in the post-office of the 
United States at Lyon, in said district, contrary to the form of the stat- 
uteof the United States, and against the peace and dignity of the United 
States. The grounds of the motion to quash the indictment, as stated, 
are: (1) The indictment does not charge that the acts set forth were 
done feloniously. (2) That the indictment does not charge that the ar- 
ticles were taken out of the letters. (3) That the indictment does not 
sufficiently describe the contents of the letters. (4) Because that, as to 
the first count in the indictment, the charge therein contained is self- 
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contradictory în this, that the averment is that the défendant did se- 
crète, embezzle, and destroy the articles therein contained. The offense 
chargea is nota felony, but a mîsdemeanor. Hence the ground for the 
motion is not well taken. This ground for the motion would be well 
taken if the indictment were based on the latter clause of section 5467. 

There is a différence of opinion among the judges who hâve passed 
upon this question — Fîrst. By Judge Pardee, of this circuit, in the case 
of U. S. V. Lmg, 10 Fed. Rep. 879, in which he holds that the first 
clause of section 5467, not having any penjilty annexed to it, is inopera- 
tive. Secondly. By Judge Beown, of the eastern district of Michigan, 
in 17. S. V. Atkinson, 34 Fed. Rep. 316, in which he holds that the pen- 
alty which was annexed to the first clause by section 279 of the act of 
June 8, 1872, which section was carried into the Revised Statutes, was 
by oversight omitted in the Revised Statutes, and may be supplied by 
implication. The third décision on this question was by Judge Simon- 
ton, of the South Carolina district, in U, S. v. Gnmer, 35 Fed. Rep. 59, 
in which it is held that the only ofi'ense punishable under section 5467 
is the "stealing or taking" by a postal employé of the articles enumerated 
in this section from the mail intrusted to him, which mail has been em- 
bezzled, secreted, or destroyed by him. In a case upon which there is 
a différence of opinion among the judges who hâve passed on the ques- 
tion, and in which there is some doubt as to the proper construction to 
be given to the statute, I think it safer to follow thatgiven by the circuit 
judge of this circuit, and thereftîre hold that, for the want of the penalty 
to the first clause, this indictment cannot be maintained as a violation 
of section 5467. 

But the charge made in the indictment is that the défendant was em- 
ployed as a clerk in the post-ofiice at Lyon; that the letters were in his 
custody as such clerk, — which charge is substantiaUy the same offense 
as is described in section 3891, and créâtes the offense, although the 
packagi^, letter, or mail does not contain any thing of value, and fixesthe 
punishment at a fine of not more than $500, or by im prison ment for not 
more than one year, or by both. The statement made in the indictment 
that the letters contained the articles mentioned in section 5467 may be 
considered as surplusage, and when so considered the indictment is suf- 
ficient under section 3891; and for this reason the motion to quash the 
indictment wilJ be overruled, and the défendant held toanswer the same 
as if it were an indictment under section 3891. 
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HoE d (d. V. Cbanston. 
(CireiM Court, D. Connecticut June 28, 1890.) 

1. Patents roB Inventions — Patentabilitt— Invention. 

Letters patent No. 316,787, issued June 24, 1879, to Gteorge C. GIU for an Improve- 
ment in apparatus for stopping and reversing maohinery, consisting of two pulleys 
on the driving shaft, one fast and one loose, a 1)elt, witta a fork and lever for sbift- 
Ing it, and a vibrating frame, carrying a friotionally acting wheel, the shaft of 
wbioh is geared with the loose pulley, are not invalid for want of invention. 
S. Bamb— Ineeinobment. 

Said patent is infringed by a device whlch differs from the patented machine 
only in using a friction wheel Instead of a cog-wheel in the geariag. 

In Equity. 

M. H. Phdps, for complainants. 

Frederick E. Tasker and Donald G. Perhins, for défendant. 

Shipman, J. This is a bill in equity to restiain the défendant from 
the alleged infringement of letters patent No. 216,787, dated June 24, 
1879, to George C. Gill, assigner to R. Hoe & Co., for an improvement 
in apparatus for stopping and reversing machinery. The apparatus is 
designed to be used mainly upon printing-presses, and to enable the 
operator to quickly stop and reverse the press if a sheet of paper has been 
improperly fed to it. The description of the improvement which is con- 
tained in the spécification cannot be understood without constant référ- 
ence to the drawings, and I therefore use, slightly abbreviated, the clear 
description which is contained in the testimony of the plaintiff 's expert, 
Mr. Henry B. Renwick: 

"There are many machines which require to be reversed or hâve their 
wheels turnêd in opposite directions or stopped, while the motor shaft is al- 
ways revolving in the sanie direction. The Gill invention performs this duty 
by the aid of only two pulleys on the driving shaft, and a single belt, capable 
of transfening the motion of the motor shaft to the driving shaft. On the 
driving shaft there are two pulleys. The one nearest to the frame of the 
printing-press is a fast pulley, keyed upon the shaft. The outer pulley on 
this driving shaft is a loose pulley; that is, one free to revolve upon tlie shaft 
as a journal, or one which will permit the shaft to revolve in either direction 
,while the pulley stands still. A belt connects the motor shaft with either 
pulley on the driving shaft at the will of tlie attendant; the belt being shifted 
by means of a shifting lever, which carries a fork that embraces the belt. 
When the fork is shifted into its position nearest the frame of the printing- 
press, the lower pa,rt of the belt is on the fast pulley, and when this fork is 
in the position f urthest from the machine the belt is shifted upon the loose 
pulley. In order to reverse the motion of the driving shaft, as the fast and 
loose pulleys both revolve in the same direction under the opération of the 
motor shaft, it was necessary to make some connection between the loose pul- 
ley and the driving shaft, so that the révolution of the loose pulley shotild 
drive the driving shaft in a direction opposite to that of the loose pulley and 
of the motor shaft. Mr. Gill devised means, combiued with the pulleys and 
shafts and belt,. which will perform this duty. On the left-hand side o£ the 
fast and loose pulleys of the driving shaft there is mounted what the patent 
calls a < vibrating frame.' This frame carries a shaft which has at one 6nd a 
fciction wheel or friction gearing, and at the other end a cog-wheel, [this fric- 



BEDERAI» BKPOETEB , Vol. 42. 

tion gearing is the wheel 22 of the 3d claim,] and there îs provided în tha 
machine a lever, by tneansp.f whicb this vibrating frame can be vibrated by 
the band of an attendant; ils range of vibration being se great tbat at one 
time tbe frictioq gear carrled by,j;b8 vibrating framQ sl^all be in gear witb a 
friction surface making part of tlie fast puUey on the driving shaft, and that, 
when the vibrating frame is moved in the otfaerdirection, said friction gear 
lii the'Vîbrating frame will be piit of contact with the friction surface on tha 
■&8t pnlley;. Now if.^Jjleri the faction surfaces are in contact, that one on 
ithe.yâtirating frame could.be driven In the same direction as the loose pulley 
la driveni and' by motion derivBd from the loose puMey, then the fast pnlley 
would be driven in the opposite direction to the loose pulley, and the motion 
bf tha'dri'ving shaft ^ttd tbe machine would be reVerapd. In order to perform 
this duty, Mr. Gill secured to the loose pulley, so that it would turn with it, 
a cog-wheel, and this cog-wheel gears into another cog-wheel, and this second 
cog-wheel gears into a third cog-wheel, wbich latter is the wheel that is car- 
ried by the vibrating frame. In conséquence ofthiiscôtistruction,- the shaft 
uponthe vibrating frame, with Its friction gear, revolvès in the same direc- 
tion as the loose pulley. If we now suppose the belt shifted upou the fast 
, pulley, then the fast puUey and tlie driving shaft will be driven, what I call, 
^ahead.' Now, if it be desired to stop the machine, tïie attendant shifts the 
belt td the loose pulley, when it wilJ be revolved aimlessly, and the driving 
'shaflwill stand still. If he now desires to turn the driving shaft and the 
fast pulley In the opposite direction, he brings the vibrating; frame into such 
pusitibn that the friction gear supported by it will engage with the friction 
surface on the fast pulley- Then tlie. loose pulley will no longer revolve aim- 
lessly^ but, by means of the gearing before described, will <3rive the fast pulley 
and , thé driving shaft in the opposite direction from that in which the loose 
prilïéy ik being driven, thus reversing the motion of thé driving sliaft and of 
the Iflttchine. If it be noW desired to stop tlie machine, ail that is hecessary 
Is tp shift the position of the vibrating frame so that the friction gear thereon 
is out of contact with the fast pulley, and the machine and driving shaft will 
stop, altbough the loose pulley stiUjre volves. If it be now desired to make 
the nttachine go ahead again, the beU is, by means; of the shipper and fork. 
shifted from (be loose to the fast pulley; and it will be nûticed that thèse three 
opérations are performçd by the use of a single pulley on the motor shaft, of 
a single belt« and of ouly two pulleys, one fast and one loose, on the driving 
Shaft." 

The second and third of the five claims of the patent are alone said to 
be infringed, and are as folio ws : 

"(2) The combination, with the belt, 13, the driving shaft, and its fast and 
loose pulleys, of the vibrating frame, carrying a frictionally<acting wheel, and 
gearing Connecting the shaft of said wheel witli the loose pulley, substantially 
as described. (3) The combination, witb the beit, 13, and a device forshift- 
Ing the same, of the driving shaft, 20, fast and loose: pulleys, and a vibrating 
frame carrying a wheel, as 22, the shaft bf wbich is geared with the loose 
pulley, ail substantially us described." 

The elen^ents which ifire combined in the third olaitn are the belt, a 
ideyice for shifting the .belt( which is the fork and lever, the driving shaft, 
iftifast pulley, and a loosè' pulley; the vibrating frame carrying a friction 
jg^r, Which engages trithi à friction surface attachée! tp or making part 
pî thé ft(8^^^ulîey, ttie.siiaft of the frame being gearéd with the loose 
pu^ipyfey piéans of gearing, substantially such as is described, so that 
ihe frîc|tion ge^r revolyes in the same direction as the loose pulley. Tbe 
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éléments of the second claim are the same, with the exception ofthe fork 
and lever. The printing-press of the défendant 'bas a belt, a fork and 
lever for shifting the belt, a driving shaftj a fast and a loosepuUey, a vi- 
brating frame carrying a shaft provided at one end with a friction gear 
and at the other end with a cog-wheel. The vibrating frame can be 
moved towards and away from the fast puUey, and when it is nearest 
to the pulley its friction gear is in contact with the surface of the fast 
pulley. The shaft on the vibrating frame is driven from the loose 
pulley, being so geared with it that the friction gear revolves in the same 
direction as the loose pulley. A cog, called in the case "the small iron 
cog," is driven from the loose pulley by friction gearing, viz., the fric- 
tion surface of the loose pulley and a little pulley keyed upon the same 
shaft as the cog, and this iron cog gears into a cog-wheel on the vibrating 
shaft. Thé apparatus, which was patented to the défendant in 1883, is 
the same as the plaintififs', except as to the means for driving the iron 
cog. In the plaintififs' device this cog is driven by another cog keyed to 
the loose pulley, instead of by friction gearing. 

The important question in the case is that of pateutability. The de- 
fendant does Qot insist that thé particular combination existed before the 
Gill invention, but that fetopping and revèrsing mechanism was well 
knôwn, and consisted of fast and loose puUeys, a shifting device, gears 
which transmitted motion, so that the driving shaft should be driven in 
a reverse direction, for which purpose a vibrating frame had been used, 
and therefore, whenever it was required in a particular machine to stop 
and reverse, the skilled mechanic knew how to adapt bis machine to thfe 
necessities of the particular case. Thèse gênerai statements in regard to 
the éléments of the combination are true, but it is necessary to look more 
closely into the history of the art, to see what had been reached, and 
thence to as.certain whether the character of the new combination was 
Buch as to be within the scope of mère mechanical knowledge and of ex- 
pected skillful adaptation of known means to ends. 

The défendant introduces the stopping and revèrsing mechanism in 
divers existing machines, books, and patents which show the state of the 
art in machines of this kind before the Gill invention. The C. B. Rog- 
ers & Co., the Hopkins & Allen, and the Sibley planera, the Tilton and 
the Soger patents, hâve no vibrating frame, but, as a conséquence, hâve 
three pnlleys, so that the belt may be eàsily transferred from the fast to' 
the loose pulley. In the "Model of Lathe Head" the révolution of the 
lathe spindle can be made at différent velocities, and can be stopped, but 
cannot be reversed. It bas but one pulley, and cannot be altered so as 
to reverse the motion of the shaft, without making a new and différent 
machine. No. 69 in "Brown's Mechanical Movements" is also for using 
a shaft with yarying velocities, and bas thrçe pulleys and no vibrâtling 
ftame. The mechanism of the "Sibley Lathe Head" both stops and re- 
verses the motion of a shaft. It bas one pulley, and of course no shipper. 
It bas a vibrating frame which carries two sets of gears, — one foT moving 
the shaft in onediréction, and the other for movihg it in another directibn. 
The Williamson patent is the only other péitent relied upon in the aïgu- 
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metit, , It has no reversing apparatus. There is thus no niechanism 
Which both stops, starts, and reverses a machine by the use of two puUeys, 
one faat and one loose, and a vibrating frame which throws in and ont 
of opération a single setofgears, which, when put in motion by the loose 
puiley, cause the fast pulley to revolve in the opposite direction to the 
loose pulley. The Gill mechanism is a simple and compact method of 
stopping and reversing, has but one train of reversing gear, and gives the 
operator prompt and easily-managed control of thc; press. The impor- 
tant éléments which give the combination its superiority are the vibrating 
frame and the.friction gear, which acts upon the friction surface of the 
faatipuUey, or, as they are called in the second claim, "the vibrating 
frame, cârrying a frictionally acting wheel." The éléments of the com- 
bination bave never been thus brought together before, and tlie arrange- 
ment produces an important resuit, without unnecessary wear and tear, 
and without loss of power, and by a simple and economical combination 
of parts, which iseasily managed. This combination in the use of the 
vibrating frame and its frictional wheel seems to me to hâve been the resuit 
of invention, and to hâve been beyond the scope of mère mechaniçal skill. 

Upon the question of infringemçnt, the only différence which is claimed 
by the defendant's expert to be of importance is that, instead of the cog- 
wheel, 10, in Gill's machine, the défendant uses a friction wheel, which is 
drîven by the surface of the loose pulley, and transmits motion to the iron 
cog. Thèse two kinds of gearing were, in the place and for .the purpose for 
which they were there used, knôwn équivalents or substitutes for each 
otheryand, unless a most narrow construction should be given to the Gill 
patent, they create no différence between the two deyices. 

Let there be a decree against the défendant for the infringement of the 
second and third claims, and an accounting. 



AsHE ». Mutual Lastinq Co. «t ai. 

WirovAt Court, D. Maine. April 25, 1890.) 

Pat^nto PO» Inventions— Who Entitled to— Conflictins Claims. 

Suit Was brought under Eev. St. U. S. § 4915, to détermine whether A. or G. & C. 

• were the inventors of a machine for which a patent was granted to G. & C, claim- 
lng"lna taçk-strip heading-machine, the combination of a support for the taok- 
Btrip, consisting of a disk having peripherai teeth to engagé betweén the shanks of 
the strip, a clamping iaw, and a header. " The évidence ^howed that A. was the flrst 
to suggest the use of a wheel having teeth to engage between the shanks of the 
Btriti, Duli that the wheel was to hâve a positive movement, which was found to 

. work imçerf eotly, while in the perf écted machine of G. and C. the strip is not f ed by 
the positive movement of the wheel, but the wheel is moved by the strip. Held, 
that A.'s claim to be tliâ iuveutor of ths complète machine is not sustained, and his 
biUwili'hedismissed. : , < 

Iq Eiquity. 

Eredekek P. HshmA Jomm Sf. Zanflie, for complainant. 

2%omo8 Tf. Cïarie, for défendant». 
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CoLT, J. This suit is brought under section 4915 of the Revised Stat- 
utes. The single issue raised is whether the complainant, Eobert 
Ashe, is the first and original inventor of the foUowing subjectrmatter of 
invention: 

"In a tack-strip heading-machine, the combination of a support for tJie 
taek-strip, consisting of a disk having peripheral teeth to engage between the 
slianks of the strip, a clainpihg jaw, and a header." 

On June 26, 1884, thé défendants, Edward F. Grandj' and George W. 
Copeland, filed a joint application in the patent-office for letters patent 
ibr a machine for heading tack-strips which embodied the invention now 
in suit; and on July 11, 1884, the complainant, Ashe, likewise made 
application for a patent covering the same invention. The parties were 
put into interférence, preliininary statements' were filed, proofs taken, 
and the cause came on to be heard before the examiner of interférence, 
who decided that Ashe was the prior inventor, Thereiupon Grandy and 
Copeland appealed to the board of examiners in chief, who reversed the 
décision of the lower tribunal. Ashe thereupon appealed' to the com- 
ihissioner of patents, who affirmed the décision of the examiners in chief, 
and awarded priority of invention to Grandy and Copeland. This suit 
was afterwards brought. 

The sole question at issue is one of fact. It appears that Copeland 
had been interested for some years in perfecting a machiné for heàding 
tack-strips, and that he had taken out a nùmber of patents in this branch 
of the art. In December, 1883, Grandy, Ashe, and Joseph E. Crisp 
were in the employ of Copeland, and, under the direction of Copeland, 
were engâgèd in designing a machine for heading tack-strips. Ashe does 
not deny that most of the improvements embodied in the Copeland and 
Grandy machine for which an application for a patent was made on June 
4, 1884, and a patent granted July 10, 1888, were suggested by others,' 
but he insista that he was the first to conceive, in a tack-heading machine, 
the combination of a support for the tack-strip, consisting of a wheel 
having peripheral teeth to engage between the shanks of the Strip, a 
clamping jaw, and a headér. In deciding upon disputed questions of 
fact, the court must be governed by the >veight of évidence, taken în 
connection with surrounding circumstances and probabîlities. I hâve 
carefuUy considered the évidence in this case, both that before the pat- 
ent-office, which by stipulation is made a part of this record, and that 
introduced in support of the présent bill, and I am satisfied in my own 
Biind that Ashe has failed to sustain his position as thé prior inventor 
of the invention in controversy as against the défendants. It is true that 
Copeland and Grandy, during the winter of 1884, had been using clamp- 
ing jaws to hold the strip, and that Ashe, in March, 1884, Was the first 
to suggest the use of a wheel having teeth to engage between the shanks 
of the strip, and that he drew a plan of a wheel with a jaw and a header, 
but the plan was wanting as to détails; and further, and more important, 
in the Ashe invention the wheel was to hâve a positive movement, whiCh 
was found to work imperfectly. In the perfected machine of Grandy 
and Copeland, the strip is not fed by any positive movement of the Avheel, 
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bat the wheel is moved by the strip. It is impossible to weigh the evi- 
,a,enceof Copeland,Grandy, andÇrispj asagainst thatintroduced by Ashe, 
^>jritifout réaching the conclusion, that, while Ashe naay Êave first siig- 
gested thé use of a wheeï, hè did not complète and përfecï in a practical 
tack-heading machine the invention which he now; claims. I do not 
ithinl^ it, neçegsary to çntêr ihtb the détails of the évidence. I deem it 
sufficient to state the conclusion J hâve reached upon afuH considération 
of t)i$ facts. , The biU should therefore be dismissed. 



' ■• DeDEEICK' «. SlEQMtlND. 

(Oiretttt C0M«,' JT. D, JTëw Forfc JtUy 1^1880;) 

PaT»NW( ÏOB IkVBHTIGNfH-iRAiEBKTABILITt. \ :. 'J;i ■ 

: The Beçqi;icl çlaim pf lettérs pttte4t énonted September 31, ^880, to Albert A. Qflhrt 
for baiiitg-présB, wmch'6bn'Bl8tB of" a 'friction plate or pteSButè cobtrirance for ap- 
p^^g trlétlan to tti« trturersert^ to retard ita ^ckward morenest, " is invaUd, be- 
cause not limited to any speciâo devices. , i ' 

.. , :I?i iBquity., , \ ',. ,'\^ . , '. ; 

, ŒifTfâ. & (!hurch, fox cpioaipl^^ 

ik ^^^ and i&iigfAï JBrps<, for défendant. , i ; 

i Waleace, J. The second claim of the patent in suit, (granted to Al- 
Ibert A. Gehrt, 8S8igaojp,,dated Seipt^mber 21, l:88Q,.fpr "baling-press,") 
which is theonly one fljleged to be infringed, is ag fcillows: , 
' ^In a baling'press in w,bich the travei^jei; is reviersed iji; vhole.oç in part by 
the réaction or back fxpansipn ot tbeipressed matçrial, à ;friction-plate or 
iprei^sure contrivançe for applying friction to the tràveiser, to retard its back- 
warâ movement and prevènt shock, substantially as de|Scriped." 

Ip.baiÏDg-presses in which the traverser isrevérsedby the reaction or 
,bac]k expansion ofthe pressedimaterial, the rebound is sometimes so 
.stpojQg as tfl be seriously objectiopable, or, asstated in the spécifica- 
tion, "tbçvtra verser is reversed with a severe shock to the frame and 
power connection." ; The subjeçt of the présent patent, so far as the sec- 
ond daim is inyolv^d, is a friction plate or pressure contriyance for re- 
■tarding, the force ofthisrebpund. T!tie movemept of the traverser takes 
.place In a chamber. The patentée says in bis speç,ification: 
jj. "To riçmedy this defect, I apply more or less frictjçn to the traverser during 
lît^jbackward movement, .and thus stop its motipn i^radually, Varions in- 
"strumentàlities may l)è étaployed. in Carryîng ont thià idea; but I prefer to ad- 
^Jii'4t iihe liûiiig or plaûkiné (o^ thé chamber) by ttiéàiis bf an adjusting screw 
tJi' acféwis, S, 80 as to dàuse it to beat upon thètopof thëujpper reir extension 
^f ' tfie traverser, as sbowri im iFig. .1 . ; By operating the acre w, the lining or 
t^tlaiiking.caa.be maâeto be^r niorepcilesa tightly. as will be readily under- 
st»€id. > The lining opplankipg may ^ perqianently contracted, if desired, 
àndtj^e samé résuit bé p^pdueed.*' ., ■ 
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Thèse statements comprise the whole description of the friction plate 
or pressure contrivance. Succinctly stated, what the spécification de- 
scribes is this: The lining of the chamber in which the mbvemeiït of 
the traverser takes place is adjusted inwardly by a set-screw, so as to iip- 
pinge upon and arrest the traverser in its rebouiid, or the chamber is 
constructed in a contracted form so as to arrest and impede thé move- 
ment of the traverser; or varions other instrumentalities, to retard the 
rebound of the traverser, which are not mentioned, may be employed. , 
The third daim of the patent is for a combination of the friction plate 
or pressure contrivance, which consists of the lining or planking adjusted 
by a set-screw, with the traverser. The second claim must therefore be 
construed as one for some other pressure contrivance for controlling the 
rebouiid of the traverser. In view of its broad terms, it cannot be re- 
stricted to one in which the pressure contrivance consists of a chamber ' 
of a pennanently contracted form. It is côntended for the complainant 
that any press of the rebounding traverser type, in which a friction plate • 
or pressure contrivance is applied to the traverser to retard its backward 
movement and prevent shock, falls within the terms and scope of the 
claim, and is an infringement of it. The language of the claim is sueh 
as not only to justify, but to require, this scope to be given to it, and it 
must be construed as one for the application of friction or pressure to 
the traverser, during its backward movement, by any and every device ' 
which is capable of more or less retarding such movement; and this ' 
is the construction placed upon the claim, in considering the question ' 
of infringement, by the com^ainant's expert witness. There is no lim- 
itation in the claim; to any spécifie devices, but the claim is intended to 
and doesinclude any and ail of the "varions instrumentalities" by whibh 
"more or less friction " may be applied to the traverser. In other words, 
the claim is one for the application of friction to retard the movenlent 
of the traverser, uniimited to any particular form or character of mechan- 
icalmeans for effecting such applica.tion. Such a claim cannot be u^ 
held. Tbe biU ie dismissed. 



Steam Gatjgb & Lanteen Co. V. Williams. 
(Circuit Oùwrt, N. D. New York. June 86, 1890.) 

1. Patewts fob Inventions— Locomotive Head^Lishts— Iniktnoehbnt. 

The flrst claim of letters patent issued Augiist 1, 1882, to Edward Wilhelm, for sn 
improveinent in locomotive bead-ligtits consisting of a reflector, pi-ovided with an 
opening behind the bunier, wbereby llght is emitted backwardly Into the bead4igbt 
case for illuminatlhs; signal plates, is not infringed by a device wherein tbelight 
passes into tbe head-ll^t case througta an enlar|ement of the bumer hole, sin^e ! 
such claim must.be restrioted to head-liglits in which thpre is a hole in tbe refleçtoï ' 
- distinct from tfaâ bumer ând cfaimney holeà, in order to give it uovélty. ' ^ 

S. Same— Patentable Invention. - i 

Theseçooâ.jBlaira.of sald patent, for tbe con^bination with snob, reflector of **#» 
àÛxiUary i«fl%6t6r v^bereby the light emitted backwardly through such opening is 
dlrected towards the sigota plates, " is void for waut of patentable invention. - ' 
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la Eqiiity. 

E. S. Jmney, for complainant. 

Edmund Wetmore, for défendant. 

Wallace, J. The two claims of the patent în suit (granted to Edward 
Wilhelm, August 1, 1882, for "locomotive head-lights") alleged to be in- 
fringed by the headJights manufactured by the défendant are as follows: 

"(1) In a head-light, a reflector provided with an opening arrangea behind 
the burner, whereby hght is emitted backwardly into the head-Jight case for 
illùminating signal plates or lenses apphed to said case, substantitdly as set 
forth. (2) Tbe combinaticn, with a head-light case, provided vfith signal 
platesor lenses, of a reflector constructed with an opening arranged behind 
the burner, and an auxiiiary reflector, whereby the Ijght emiited backwardly 
throngh sueh opening is directed towards the signal plates or lenses, substan- 
tially as set forth." , 

TheiSubject of the patent is ap improvement in that class of head- 
lights which are provided with signal plates or lenses in the sides of the 
he£).d-light casej and the object of the improvement is to illuminate the 
signal, plates in a simple and efficient manner, so that the signal can 
readily be observed at night by train digpatchers or others whose duty it 
is to note the passing.of trains. Locomotive head-lights in their ordinary 
forra. çonsist of a métal case with a glass front, inclosing a parabolic re- 
fléctQÇ: wbich carries a lamp. The lamp is located so that when ligbted 
theflanje is in the focus of the parabola, in order that the rays of light 
niay;be thrown forward upon and somewhat along the sides of the track. 
Theilan^pis provided with a chimney, and the reflector is provided with 
two iboli^i One above tbe other, for securing the lamp. The body and 
burnçr of : the lanap rest in the lower hole, aad when the chimney is 
plao^'over the burner itextends through the upper hole, and the lamp 
isth.as.firmlyaecured at both ends.' Each of thèse holes opens into the 
case. behind the reflector, so that at the upper hole the chimney extends 
intp/afid \a exposed within the case back of the reflector, and at the lower 
hole the body of the lamp extends into and is exposed within the case 
at the back of the reflector. Before the date of the Wilhelm patent such 
head-lights, provided with signal plates or lenses in the sides of the case, 
and with means for illùminating the signal plates, were old. Such a 
head-light is described in the patent to Mills, Bell, and Carey, granted 
in 1876, in whiçh the signal plates are illuminated fromthe interior of 
the case by means of side openings which consist of a hole in the reflector 
at each, side of the lamp opposite the signal plates. Another such head- 
light is described in the patent to Forsyth granted in 1878, in which the 
signal, plates are placed in openings in the case, one at each side» located 
about on a level with the aperture in the reflector which holds the chim- 
ney » the object being to Utilize the light which escapes through the chim- 
ney aperture for illùminating the signal plates; and in order to do this 
niOre eflféctually the inside; of the case and the back of the reflector are 
painted white. 

The précis» improveolént made by Wilhelm appears from the follow- 
ing lànguage ofhis spécification: 
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"Heretofore thèse signal plates hâve been illnmlnated in varions ways, 
wilh more or less success, either by direct light thrown iipon the signal plate 
through openings in tlie reflector on both sides of the lamp, or by the light 
whi'ih is emitted through the chimney opening of the reflector, and diffuses 
itseU in the upper portion of the head-llght case, and also by light reflected 
backwardly from the front end of the head-light case. My invention consista 
in constructing the reflector with an opening at or near its apex beliind the 
lamp, whereby light is emitted into the head-light case, where it diffuses 
itself, and may be utilized for illuminating the signal plates or lenses applied 
to the head-light case; also in providing such case and reflector with an aiix- 
iliary reflector, which deflects tlie light emitted backwardly through the open- 
ings in the main reflector, and directs such light upon the signais which are 
desired to be illuininated." 

The spécification describes an opening or aperlure formed in the rear 
portion of the reflector about in a line with and behind the burner of 
the lamp; and a reflector arrangea at the back of the case behind the 
main reflector, which may be composed of two plane reflectors arrangea 
at an angle to each other, or may be made curved, convex, or conical, ot; 
of any other suitable form, to deflect a sufficient quantity of light upon 
the signal plate. As shown by the drawings, the opening is a distinct 
aperture from the burner hole, and is located above the hole. Thespec- 
ification states that the illumination of the signal plates may be attained,; 
but in a less satisfactory manner, without the auxiliary reflectory by 
painting the interior of the head-light case white. Obviously, the pat- 
entée contemplated an improvement of the head-light of the Forsyth pat- 
ent. This is apparent from the enumeration of the adyantages intro- 
dUced into such a head-light by making an opening in the reflector be-: 
hind the burner, which are set forth in the spécification as foUows: 

"The light emitted through this opening is more intense than that which. 
is emitted by the chimney opening, and not liable to be obscured when the Up- 
per of the chimney becomes covered with smoke or soot, which happens pcca- 
sionally, and materially interfères with the illumination of the signal plate." 

The improvement, which consista in forming an opening in the reflector 
of the Forsyth head-light, is the subjéct of the first claim of the patent. 
In other words, the first claim is for a head-light essentially like that of 
the Forsyth patent, improved by making an aperture in the reflector be-. 
hind the burner and between the burner hole and the chimney holCj for 
emitting light into the case. The second claim is for the head-light of 
the first claim, with an auxiliary reflector behind the main reflector to 
catch and deflect the light emitted from the aperture. The head-lights 
which are manufactured by the défendant do not contain any opening 
or aperture in the rear portion of the reflector which is distinct from 
the holes in which the chimney and the body of the lamp rest. Prior 
to 1 880 the défendant designed a reflector differing in form from those 
previously in use, making it deeper, and shaping it so that the part in 
rear of the burner was elongated, in which the hole for the body of the 
lamp was considerably enlarged rearwardly, The object of this change 
was to facilitate access to the lamp for the purpose of trimming and 
lighting it without removing it from the reflector. The head-light, hàv- 
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îng snch a reflector and aperture, is desoribed in a patent granted to the 
dôfendaût December 28, 1880; and in catalogues to the trade issued by 
him iii f 879 there are wood-cuts ôf this hèad-light which show the lowei 
holeitltl^e reflector to extend towards'the apex uiitil it reaches a point 
on a lineirîth the lower part of the bumer. It seems entirely plain that 
thjB alleged inftinging head-light is the précise structure described in the 
défendant'» patent of 1880 and in bis catalogue. 

Ifj m is now contended for the complainant, the burner hole of the 
defdndànt's head-light is the opening oï aperture of the Wilhelm patent, 
it is^inpossible to escape the conclusion that the first claim of the pat- 
ent is învalid for want cif novelty. Certainly there could not be inven- 
tion in 1882 in puttingthe burner hole of the defendant's patent of 1880 
into thé head-light of the Forsyth patent in 1878. When the parts of 
the ttro Old head-lights are assembled together, they do precisely the 
sanie "nbik in their new juxtaposition which they did previously. The 
burner hole emits light into the case in the same way it did in the de- 
fendant's head-light, and the other parte sêverally do their work in the 
^me way they did in the Forsyth head-light. It might bave involved 
invention if such a burner hole, instead of being employed in the re- 
flector bfa, locomotive head-light, had been employed in something else 
to appfôpriate it for illuUinating the signal plates, and adapting it to 
tbe Béw occasion; but it is not invention raerely to transfer one part of 
a composite device to anOthër composite device of the same gênerai type, 
when the resuit is merely to aggregatô the effectô of each. Unless the 
firstclaim islimited to oné for a head-light in which there is an aper- 
ture distinct from the bumer hole or: chimney hole in the reflector, it 
cannot be Upheld. Upon this construction the défendant dœs not in- 
fringe. 

The second claim is destitute of novelty. It cannot be invention to 
add to a head-light an àuiiliary reflector, which, as .the spécification 
states, "mây bë of any suitàble fotm," to intensiïy and direct the light 
which eseapes into the case, The utility of such a device is suggested 
by the main; reflector itgeif, and the spécification implies that any per- 
Bon skilled in the art can, withqut instruction from the patent, seleot 
tbe requisite form to do tbe required work. The bill is dismissed. 



Sackett ». Smith. 

(circuit Court, s. D.Nea Tofk. May 16, ISBO.) 

i. FÀvairra TOB Iih^bntions— Gpmbinjition8— Waiît op Notelty— Pountaiw-Pes-s. 

Letteirs, Datent No. 847,961r,Angust 24, 1886, to George H. Sackett, for ah improTe^, 
ment là fountàib-peDS, cbÀ^tMS of a feservolr, or tubuiar holder, côhstructed wlth' 
' loogîtudlnial^tpi'ooves in the inner WaUs of its lower endj in combinatioa witb apen,i 
the latéral e4gesofw)iiçli.0i( into the grooves, sp as to bold the pen in place. Beld,. 
that the lise of groores loi? holding the peu iii' placé, )iàviiig been long kàown, was^ 
DOt patentable. . . i .• . :. > > ^ ./ ■::;.,!:;.•;.. 
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.3, Saus. ■ ^ ' ■ '' '■'.:.'.■ 

Such patent, ]n bo far as tt consista of a slUted pen io âzed In the holderthat tbe 

slit cornes in contact witli the ink held in the réservoir, so that the ink wîll be di- 

recteû by capillary attraotiotl down the split to the point of the pen, is not în- 

fringed by the use of a pen the slit of which is below the ink space in the réservoir. 

8. Sura. ... 

Iiétters patent No. 358,162, November 23, 1886, to George H. Sackétt, for- an ina- 
provement in fountain-pens, çoitsiats of an ink-reservoir closed air-tight ajt its top, 
and open and internally unobstructed at the bottom for the passage of air and ink, 
the ink beihg kept in the réservoir by the air pressure, a slitted pen attiiched to 
the bottom of the réservoir, and a lip or tongne, the inner surface of which is ap- 
. plied, parallel with the pen, to form, oonjolntly wlth the surface and the slit of the 
pen, aéhannelfor coaductingtheinkto the point of the pem HeZâ,' that tlie pat- 
ent mnst.be confined to theipreoise form and arrangement of parts lâescribed in 
the spécification and to thepurpose therein indicated, since the use of the parts ùt 
Bccomplish similar résulta In analbgous combinations was known beïbre the date 
. of thelnvention. r <■ ; ; 

4. Samb, 

Such patent, where it calls for a longue or f eeding-stem located Witbfln the reser- 

' voir, with its upper end éxténded to or near the closed npper end of the réservoir, 

is not inf ringed by the use qf .^ pen with a f eeding stem which ooly eztends parl.of 

the way ùp the reseryoir. ' ' ■'■' 

t, Bà3IB^ ■ ■ ■,•,■:■'■.'■; 

j I^orJB a patent, tbe speciflpatlona of which cbU for an ink reservolD *'open and 

- unobstructed" at the lower epd, infrihged by the use of a pen-holder into the bot- 
> ' 'toin' Of thè reservou^ of whlbh is scrëwed a perforated nozzle, through 'Vrhiiih tiié ink 
; is oonâuotçd to the peii, slnce such a nozzle forma an obstruction. ,, ; 

'; .'ln;teqïiity. ■ ''[' '' ■/ ■ ' ' 

JamesÀ.WhUney/foicoïùpl&iaaiA. ; ! 

WàUet 8, I^gan, for àefènâ^ut. *^ 

Coke, J. This is an' e^ity action for înfnngement oftwô letters pàf- 
éiiï 'gVaritèd to thé conifilàitiànt for an ioiprovérhëlit' in fôiinlàîn-péns. 
Tteèrstof thèse patenta, Nô. 347,961, is dated Angust 24, 1886; thé 
second, Nb; 353,162, is dated Novémbér 23, 1886. The applications 
weré filed Àpril 23, 1883J' Ih both 'patents the improvemérits relate tô 
fountain-pens in which the ink is sustâinëd in thè réservoir by àtmos- 
pheri<S pressuré, and is sùpplied to the pen by capiUàry attraction as 
distînguished frotn the attraction of gravitation. No. 347 , 961 , ih so- fàr 
as it has référence to the présent ièsué, relatés to an arrangement by which 
the pen is held in place at the lower end of the réservoir or holdèr. Thè 
ihteribr surface of the réservoir is provided with grooves, Into which the 
edges of the pen fit. The pen is thus held in position with its upper 
portion extènding into the ink space of the réservoir, so that the ink 
may pass directly into the inner portion of the slit of the pen, and thus 
be transmitied to its point. The only claim of the patent alleged to b,e 
infringed is the second, ; It is as follows: , 

"(2) A réservoir or tubuiar holder constructed with longitudinal grqoveB in 
the inner walls of its lower end, in combination with a pen the: latéral edges 
of which fit into said grooves, thereby insuring the rétention of the peh in 
place, substantially as and for the purpose herein set fortb." 

, In No. 353,162 the invention comprises certain nôwl inéans of insur- 
â,ijg .tbjs' dp'iyiiward flow of ink within the réservoir (fia, fountain-pen apd 
thp Jifeqnent and regular transmission of ink tp the > point of tiiepèn!, 
The ink réservoir or tubular holder is closedtat its npper and opettiatdts 
loweseadi' Tbe pen is fixed at the lowar end 60 that its dit is in do&e 
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proximîty to the înk at the mouth of the réservoir. A lip or tongue, 
flexible if desired^ is aftached to the upper or, if preferred, to the under 
side of the pen, in such a manner as to provide a thin space between the 
pen and lip transverse to and in communication with the slit. The chan- 
nel thus formed for conducting the ink to the point of the pen is T- 
shaped in its cross-seclion. By "the attraction of adhésion" the oppos- 
îng, surfaces of the channel insure the flow of the ink to the point of the 
pen when used in writing. This lip or tongue may be formed in any ap- 
prppriate manner. It may consist of a slip of gold, rubbér or other suit- 
able material inserted in the same manner as the pen and parallel there- 
■wîih", it may be inserted in a socket fornjed externally in the holder, it 
may be a prolongation of the holder itself, or it may be formed upon or 
attaclied to the lower end of the feeding-çtem, "The feeding-stem is a 
device designed to insure the regular descent of the ink within the res- 
èrVôirwheû the latter is of sùch diameter that under ordinary conditions 
the ink would be maintained in the upper part of said réservoir by at- 
Dàospbériê pressure from below, and thus interfère with the opération 
of the pen by failinig to regularly aupply the same with ink, the said 
stem being so constructed in itself or so àrranged in relation to the walls 
of the réservoir as to provide what may be termed an 'internai capillary 
channel,' through which a small current of ink may flow downward, 
leaving the air in the surrounding space free to move upward, thereby 
insuring, more especially when the holâer is of very small diameter, 
the aç^Joniatic downward fteding of the ink to the uppçr portion of the 
péri, Tjsbeiîce, by means hereinbefore explajneçi, it is transferred to the 
point; thtireof. The said stem may therefore consist of a single flat strip 
qf melalîQr other suitable material placed close to but not in actual con- 
tact with one of the sides of the interior.of the réservoir, or of a single 
strip grooved or U-shaped in its cross-section, or its équivalent may be 
prqyif|e4 by longitudinally grooving the internai surface of the réservoir, 
the >vqlls or surfaces of the said grooves serving the same purpose, be- 
cause of their adhesive attraction, in substantially the same way as does 
the stein itself when applied as hereinbefore explained. It should be 
kept in inind that the feeding-stem facilitâtes the opération of fiUing the 
réservoir as well as the feeding of the ink to the pen." 

AU three of the claims are involved. They are as follows: 

"(1) In a fountain-pen, the corabination of the following éléments, to-wlt: 
an ink réservoir closed air-tight at its top and open and internally unob- 
structed at the bottom for the passage of air nnd ink, a slitted pen attached 
to the permanently open bottom of the réservoir, and a lip or tongue the inner 
surface of wliioh is applied parallel withthe pen to form, conjointly with the 
surface and the slit of the peu, a channel for conducting the ink directly from 
the open lower end of the réservoir to the point of the pen, ail substantially 
as and for the purpose herein set tortb. 

"(2) in a fountain-pen, the combination of the following éléments, to-wit: 
an irik-îeséir voir closed air-tight at its top and open and internally unobstructéd 
«t tîhefeotfcioni for the passajge of air and ink. a slittéd pen attached to the 
pérmaiienWy open bottom df the réservoir, and a lip or tongue the inner sur- 
face of which 18 applied parallel with tbe pen to form, conjointly with the 
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surface and the slit of the pen, a channel for conducting the ink directly from 
the open lower end of the réservoir to the point of the pen, and a feeding-stem 
located within the réservoir and with its lower end Connecting with the chan- 
nel aforesaid, and with its upper end extended to or near the closed upper end 
of the réservoir to insure the descent of ink to said channel, ail substantialiy 
as and for the purpose hereln set fortb. 

"(3) In a fountain-pen, the combination of a holder or réservoir closed air- 
tight at the top and open and internally unobstrncted at the bottom, a slitted 
pen, and a feeding-stem placed within said réservoir with its upper end ex- 
tended to or near said upper end of said resei^voir and provided at its lower 
end with the lip C, placed over and adjacent to the back and slit of the pen, 
ail substantially as and for tbe purpose herein set forth." 

The défenses are want of novelty and invention, unlawful expansion 
pf the claimsand non-infringement. 

As to the second claim of No. 347,961 it is quite clear that if a con- 
struction is placed upon it broad enough to cover any pen it is void for 
want of patentability, and if confined to the exact combination described 
,by the patentée it is not infringed, The English patent to William E. 
Wiley, sealed April 24, 1857, describes a tubular pen-holder for an or- 
dinary dipping pen "made with two groovesqn opposite sides of its inte- 
rior for the purpose of holding the pen, the object being, ;by such means, 
to cause pens to be held in tubular holders in a central position." Other 
références show somewhat similar constructions. It is beyond question, 
therefore, that no one can hold a patçnt for a pen-holder the only alleged 
novelty being that it is provided with grooves for holding the peu in 
place. This method was old a quarter of a century ago, and even if it 
had not been suggested by Wiley and others, it is, at least, doubtful 
whethef its use in a pen-holder would require an exercise of the inventive 
faculty in view of the many analogous uses to which grooves are put in 
ail the mechanical arts. The claim cannot be upheld, therefore, if con- 
strued, as the complainant insists it should be, to cover an improvement 
which relates merely "to holding the pen in place in the lower end of a 
fpuntain-pen réservoir;" and, if it is limited to the peculiar form of pen 
described in complainant's patent the défendant does not infringe. He 
bas no d^d pen, as that term is used in the patent. The upper end of 
the slit inhis pen is far below the ink space of the réservoir. On the 
other hand, the fundamental idea of the complainant is to carry the ink 
to the point of the pen by bringing the upper end of the slit in direct 
communication with the ink in the réservoir, so that the ink will be di- 
rected down the slit by capillary attraction. In order to accomplish this 
a pen is used having a long slit and about twice the thickness of an or- 
dinary steel pen. The defendant's structure, manufactured under a pat- 
ent granted to Paul E. Wirt, bas a thin gold pen about half the thick- 
nçss of a steel pen. It is quite true that Wirt uses grooves, but he bas 
a rightto use them. He does not employ them to hold the complain- 
ant's pen in position, or to hold any pen in position, to accomplish the 
purpose set forth in complainant's patent. The court does not décide 
that this claim is invalid, but that if upheld at ail it must be for a com- 
binatiçn which the défendant does not use. 
V.42F.no.l4 — 64 
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Èëgatdîng patent No. 353,162 it will be observed that claîm 1 is for 
a cdmbih^tion in a fountain-pèii conlaining the folio wing éléments: Mrst. 
An ink réservoir closed air-tigbt,at its top and open and interiially nn- 
oljistrflcted at tbe bottom, for the passage of air and ink. Second. A 
slitted pen attached to the permanently open bottom of the réservoir. 
Thirdi A lip or tongue, the inneï surface of which is applied parallel 
with the pén, to fbrm, conjointly With the surface and theslit of the pen, 
a çhanpél for conducting the ink to the point of the pen. In short,.itis 
ifoir à fouptain^pen consistinîof a slitted pen insert^ in the open and 
• unobstructed end of the holder, the peu being provided with a parallel 
lip. The other claims are narrower than the first, additional éléments 
being tidded. They will be considered in détail latër on. In view of 
what was known prior to complainant's invention a brbad construction 
of thèse claims is out of the question. Fountain-pens in many varieties 
«nd opéra ting upon différent priûciples had long beeri known. AU this, 
if oonfined to the so-called "gravity" péns, is conceded. But the idea 
of using àtmospherio pressure and a capillary feed was not original with 
the cOœplainant. In the spécification filed in the patent-office by Mar- 
vin 61 Stone, Ootober 15, 1881, béfôte^ the earliest date tixed for the 
complaihant'B invention, the geberal prihèiple of opération above alluded 
to iè'dearly enunciatèd. This évidence isitaiportant as corroboratoryof 
the oral téstimony shiowingm?*hàt was actually constructed by Stone. Hè 
eays, that the invention "cortsistsîn supplying ink to tfee pen from thé 
fountftin by capillary action consisting of plates conformifag to the figuré 
of the pen' atid applied thereto'ftpprotimtttely in contact thérewith on both 
the coiïcave and convéx surfaces." • And again: "E is the cotnpréssible 
elastio'porous ink-feedef which Is used to retain ii^k in and feed airto 
the réservoir and to feed ink to the pen. * * * The opération of 
my invention is as folio ws: The pressure of the air tipon the ink which 
saturâtes the feeder retains the ink in the holder. * ■ * * The pen 
which is inserted between the two closeiy fitting plates that conform to 
its shape bas its nibs Constantly supplied with ink by the capillary ac- 
tion of the surfaces of the pen with the surfaces of its adjacent plates. 
* '*.■ * The two plates perform the double office Of feeding the pen 
with ink by capillary action and serving also as a holder for the pen 
itself. * *■ * The holder orpèn réceptacle should hug the pen very 
tightly at every point in order that the capillary action Oiay be as per- 
fect and as litùe afFected by gravity as possible." A patent was grànted 
to Stone June 27, 1882, No. 260,134, for a fountain pen-holder. It is 
not pretended that the Stone pen was a perfect writing instrument, or 
that it can be compared in this regard with either the complainant's or 
the defendant's Rtructutes, but it eannot be doubted that the principle 
upon which thèse improved pens operate was known to Stone and by 
him embodiedt though in a somewhat crude ahd unsatisfactory form, 
before tbe date of complainant's invention. Wirt, toô, as éarly as the 
summef of 1881, had hit upon a similar line of investigation and had 
constructed arudimentary pen which opèrated upon the capillary prini 
ciple. This pen not only had an open réservoir in which the ink waà 
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retaîned by atmospheric pressure, but also a lip applied to the pen for 
feeding the ink from the réservoir to the point of the peu. That he made 
such a structure is established by the testimony of nine witnesses, ail of 
them unimpeached and, apparently, of high standing and respectability. 
At least five of them are entirely disinterested. Their testimony has 
been criticised with great aeverity and painçtaking élaboration and sev- 
eral discrepancies and inconsistencies are pointed out. But after ail 
they agrée, substantially, upon the main proposition, there is nothing 
improbable in their story, no motive bas been shown for wholesale per- 
jury and no view of the matter has been presented which will justify an 
arbitrary rejection of their testimony. The language of Judge Shipman 
in Hersheyv, Blakesley,ZB Fed. Rep. 922, seems peculiarly applicable. 
He says: 

"lam fnllyayrare of the ease with which honest witnesses can pei-siiade 
themselves that they remember some by-gone circumstance whicli they are 
ingeniously induced to think that they rttmember; but, in tliis case, I do not 
perçoive any manipulation of thèse witnesses, and I think that their testimony 
was not maniifactured, and they were not mistaken. There is notblng im- 
probable, either by reason of tlie state of the art or of tbecharacter of the im* 
provement, in the history which is given." 

Other évidence has been introduced, but it is unnecessary to discuss 
it, for it is already qui te évident thàt the complainant did not enter an 
undiscovered field whose virgin soil had théretofore reraained untrodden 
by the foot of the inventor, but that this is one of the cases referred to 
by the suprême court in Bragg v. FUch, 7 Sup. Ct. Rep. 978, where the 
invention "is but one in a séries of improvements ail having the same 
gênerai object and purpose; and that in construing the claims of the pat- 
ent they must be restricted to the précise form and arrangement of parts 
described in the spécification, and to the purpose indicated therein." 
In addition tp what has already been said, applicable to ail three of the 
claims, it will be noted that " a feeding-stem located within the réservoir 
* * * with its upper end extended to or near the closed upper end 
of the réservoir" is an élément of the combinations covered by claims 2 
and 3. It seems unnecessary to spend time in discussing the meaning 
of the words quoted. They are too plain to admit of doubt or cavil. 
There is no room for misunderstanding. An architect who agrées to 
run a ventilator shaft or a steam main to or near the roof of a many- 
storied building, does not fulfiU his contract if bis shaft ends at the story 
above the basement. So one who uses a pen with a feeding-stem which 
extends a third of the way up the holder does not infringe a claim which 
provides for a stem extending the entire distance, or nearly so. The 
language. of thèse claims was adopted deliberately and with full knowl- 
edge of its restrictive import. The drawings not only show a feeding- 
stem extending to the upper end of the réservoir, . but one actually 
inserted in and attached to the upper end. Surely, the claims do not 
cçverj as thei complainant insists, a stem y?hich extends "to any desired 
point jvjthin the réservoir." The contention that the language under 
dispiJisi^ou çiean» " to or near the closed upper end of that part of the re- 
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servoir which co-ordinates with the stem in doing thework and seeuring 
the reqnired efTect" is ingénions certainly but at variance with the plain 
import of the spécification, claims and drawings. There is no process 
of reasoning by which a claim, expressly limited to a feeding-stem ex- 
tending to the upper end of a pen-holder, can be construed to cover a 
stem which is wholly confined to the lower end of the pen-holder. It 
cannot be tortured into a construction so strained and unnatural. There 
is nothing ambiguous about the claim. The language is perfectly plain 
and simple. It is riot a case where the court is permitted to speculate 
upon what might hâve been done or what should hâve been done in the 
patent-office. We are dealing now with what was done. Claims are 
construed as they are, not as they might be. The complainant accepted 
the patent with the claims thus limited and it is now too late to alter or 
extend them. He must abide by them as they stand. As was said by 
Mr. Justice Beadley in Keystone Bridge Co. v. Phœaix Iran Co., 95 U. S. 
274,278: 

" When a claim is so explicit, the courts cannot alter or enlarge it. * * * 
They [the patentées] cannot expectthe courts to wade through the history of 
the art, and spell eut what they might hâve claimed, but hâve not claimed. 
* * * ïhero [in the patent-office'] bis claim is, or is supposed to be, ex- 
amined, scrutinized, limited, and made to conform to what he is entitled to. 
If the oflace refuses to allow hiin ail that he asks, he has an appeai. But the 
courts hâve no right to enlarge a patent; beyond the spope of its claim as al- 
lowed by the patent-ofiSce. * * * When the terms of a claim in a patent 
are clear and distinct, (as they al ways should be), the patentée, in a suit brought 
Upon the patent, is bound by it. Menillv, Teomans, 94 U. S. 568. He can 
claim nothing beyond it. * * * As patents are proenred ex parte, the 
public is Bot bound by them, but the patentées are. And the latter cannot 
show thattbeir invention is broader than the terms of their claim." 

The deferfdant is selling pens constructed under letters patent No. 
311,554, grahted to Paul E. Wirt Febniary 3, 1885. Into the lower 
end of défendant 's pen-holder is screwed a perforated nozzle through 
which "the ink is conducted to thepen. The passage through the nozzle, 
when compàréd with the interior of the réservoir, is very small. The 
réservoir iS obfettucted atthe bottom by the présence of this nozzle. The 
ink does not flow as freely with it as it would without it. "Unobstruct- 
éd," means frée from obstacles or impediments which check, hinder or 
retard passage. ' It is by no means synonymous with "open." The 
complainant clearly ùnderstood this for he uses both words — "open and 
unobstructed." He meant to convey the idea of a réservoir not only 
open but unobstructed also. His drawings show thië. Had a pen- 
holder like Wirt's been presented as a référence by the patent-office of- 
ficiais the complainant would probably hâve argued that it was not an 
anticipation, because à réservoir contracted from a large opening at the 
bottom to a comparatively small one was not an unobstructed but an ob- 
structed res'erVoir. The defendant's holder is open because it has a hole 
at the bottom, but to say that the insertion of the nozzle does not inipede 
and obstruct the fiow of ink from the réservoir is like saying that a rivei 
is not obstructed by a data, or à stove-pipe by a damper. The défend- 
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ant does not use the feeding-stem of the second and third daims. Not 
only does his stem stop far short of the upper end of the réservoir, but it 
is not provided with the U-shaped groove, or placed close to the wall of 
the réservoir so as toform the "internai capillary channel" of the patent. 
Other différences between the two structures exist, but they are of minor 
importance. SufScient dissimilarity has already been pointed out. I 
am constrained to hold, therefore, that the défendant does not infringe. 
Where the patent relates only to a progressive step in a séries of improve- 
ments the tendency of modem décisions is more than ever towards a 
strict construction of claims and a finding of non-infringement in doubt- 
ful cases. Snmv v. RaUway Go, 121 U. S. 617, 7 Sup. Ct. Rep. 1343; New- 
ion V. Manufaduring Co., 119 U. S. 373, 7 Sup. Ct. Rep. 369; Paving 
Co. V. Schcdieke, 119 U. S. 401, 7 Sup. Ct. Rep. 391; HarUhom v. Bar- 
rd Co., 119 U. S. 664, 7 Sup. Ct. Rep. 421; Grier v. WUt, 120 U. S. 
412, 7 Sup. et. Rep. T 18; Bmmag Co. v. Got^ied, 128 U. S, 158, 170, 
9 Sup. Ct.Rep. 83; McCxmnick v. Graham'sAdm'r, 129 U. S. 1, 9 Sup. 
Ct. Rep. 213; Sargentv. Burges», 129 U. S. 19, 9 Sup. Ct. Rep. 220; 
Fetm v. Manufaduring Co., 129 U. S. 530, 9 Sup. Ct. Rep. 389; Water- 
Mder Cû. v. Desper, 101 U. S. 332. It would seem that the world is wide 
euough for both thèse patentées, and that each should be permitted to 
enjoy the fruits of whatever novel features he bas supplied to the art. 
The bill is dismissed. 



GuBEAED p. The Lovspking. 

(District Court, D. Scmth Carolina. May 16, 1890.) 

1. Salb— Whbn Title Passes. 

Libelant contracted to sell and deliver along-side of a ohartered vessel, for Ibad- 
ing, a quantity of phosphate rock. He had a oopy of the charter-party in his pos- 
session, and selected the stevedore and lighterman himself to deliver the rock. 
Af ter several lighters had been delivered and made f ast to Ihe vessel, one of them 
capsized. Libelant took biUs of lading to his own order, and surrendered thé re- 
ceipts of the ship-m aster for ail the rock except the load thus lost, the receipt for 
which he retained. Held, that libelant showed an intent not to pass the property 
in the lost rock, but to retain the jus disponendi, and a suit theref or against the 
vessel was properly brought in his own name as owner. 

2. A!dmirai,tt— Proceedino in Rbm. 

The oharter-party provided for delivery of the rock, "the cargo to be brought 
along-side and taken frojn along-side free from expense and.risk to the ship, " açd 
the charterer re8erved"tbe option of appointing stevedore for loading at the ship's 
expense. " There was no provision that ihe stevedore was to act uuder the master's 
orders. Part of the rock was towed to the ship în lighters, and made fast, and re- 
ceipts therefor were given by the master. One of the lighters, af ter being fastened, 
capsized, losing her load. Held, that an action inrcTn for the lost rock could not 
be maintained against the vesseL 

In Admiralty. 

Brawley & Bamwdl, for libelant. 

J. P. K. Bryan, for claimant. 

SiMONTON, J. The libel is filed for the recovery of the value of a lighter 
load of phosphate rock. Libelant on 26th December, 1889, by sale bill, 
rsold to one Gesterding, of Hamburg,: Oermany, about 2,000 tons kiln- 
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djièd phosphate ïock of a certain qxiality and priée, for delivery Janu- 
ary, i Febtuaiy, along-side vessçl, cash against documentsv Vessel to 
loadrafr,.much of cargo as possible, at phosphate ■works,near Charleston, 
S. C.;; balance to be lightered down to city by seller. Thereupon Ges- 
terding eatered into a charter-party with the owner of the Lovspring, 
and sent her to this port for à load of rock. The spécial provisions of 
the charter-party •will be noted wben needed. It required the captain 
to applyifor cargo at Charleston to the libelant. This be did. Libelant 
directed him to the Rose Phosphate Works, on Ashley river. The bark 
then took in part of her cargo, and dropped down the stream, and an- 
chored for the remainder. Libelant engaged Thomas Young as steve- 
dore, and hired from Young a tug and lighters. Two lighters, with 
phosphate rock, were towed down to the bark on the evening of 26th 
Marçhi reaching her at 8 o'clock, and the lighters were made fast to 
thC) bai;k, çach with two lines, the tug furnishing one for each lighter, 
the bark the others. The master gave to the tug-master a receipt for 
the two lighters with phosphate rock in good order. Foi* some reason 
Young ând the master conld not agrée, and with the consent of both 
parties Lee was substituted as stevedore, and went aboard with bis gang 
about l'P. M. on 27 th March. One of the lighters capsized about 2 o'clock 
on that'dayi losing her load. The mates and crew of the bark say that 
they noticed nothing about the lighter indicating this until it went over. 
A witness not connected with this case, whose place of business was on 
shore about 200 yards opposite to the bark, says that the lighter showed 
a list at 7 A. M. , and that this gradually increased until she went over. 
When the tug had made fast the lighters she went away, leaving none 
of her men in charge, and no pne on behalf of the lightermen came back 
to look after the lighters. 

The firstquestion made in this case is, in whose name should the action 
be broughl? The claimant contends that Guerard, by his contract with 
Gestenjilig, àgreed to déliver the rock along-side the vessel; that he allèges 
and has oflfered proof that he did deliver this rock along-side; that the 
, property, if this be so, pasSed.to his vendee, who alone can sue. The 
contractôf sale in this case was not for a spécifie chattel. It was for about 
2,000 tons of phosphate rock. It would bave been satisfied by the de- 
livery of any rock answering the character and quality of that agreed to 
be deliveredc In such a case the appropriatiion, in that sensé of the term 
which alone would pass the property from the vendor to the vendee, is 
not complète so long as thèyendor shows by some act his détermination 
to retain jusdi^onendi. This act may be in the Ibrm of the bill df lading 
which he requires. Equally so would be his rétention of the ship's re- 
ceipts to the lightermen, which must be surrendered for the WU of lading. 
■Wait V. Baker, 2 Exch. 1; Van Casteel v, Booker, Id. 691; Tuma- v. Trus- 
tées, 6 Exch. 543; Gabarranv. Kreeft, L. R. 10 Exch. 274. Mr. Benja- 
min, in his book on Sales, 328 el aeq., cites thèse cases and many others. 
His concliisionupori the cases, among others, is this: "C5) Although, 
as a gênerai rule, the delivery of goods by the vendor on board the pur- 
chaser's own vessel Isa delivery to tbepurchaser and passes the property, 
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yet the vendor may by spécial terniS restrain the effect ôf such delivery, 
and reserve jus disponendi, even in cases in which the bills of lading show 
that the goods are free of freightbecause owners' property. And on a 
sale of goods which are not spécifie, although the goods hâve been deliv- 
ered où board a ship of, or chartered by, the purchas^r, yet, in the ab- 
sence of any appropriation of the goods in the fulfillment of the contraçt 
previous to shipment, the fa:ct that the vendor has takeu a bill of lading 
to his own order, or tha;t of a third person, will prevent the property in 
them from passing to the purchaser." Amer. Ed., by Kerr* 

In the; présent case, libelant when he finished loading the bark took 
the bills to his own order. He did not ipclude in thèse bills the lost 
rockjinor did he require.the master to do so, as was done in Bvlkley v. 
(ktton Go. y2i How. 386. He did not demand a separate bill for this 
jTQck» He surrendered ail the other receipts to his lighterman. He re^ 
tained that for this lost lighter, Thus he demonstrated his intent not to 
pa$8 the property and to:. retsim jvs diaponendL He açoepts the loss as 
his, and it goes without saying that his vendee concura with him. This 
does not in any way affii8et;the bark» or d^prive her of any advantage of 
position sbe would otherwise enjoy. If the lost rock be the property of 
the charterer, and he brought this action, he would be bpund by and 
and she would be protescted by ail the terms, limitations, conditions, and 
exceptions of the charter party. But so, also, is the libelant. He was 
the agent in that behalf of the charterer, had in his possessiop a qopy of 
the! charter-party, selected the stovedore, ei^aged the lighterman. He 
deliveied the rock^ or attempted to deliver it, undçr this chOTter-party, 
and sojely because of ; it. : He knew preci^y how, in what capacity, 
under whatlimitatioas, qualifications, and exceptiqns, the cargo was sent 
to the batk in the gtream. He is as much bound as thp charterer wouïd 
be. He could not treat this vessel as a commoQ carrier. He knew that 
she;was not a gênerai ship, up for a gênerai cargo, earrying goods for 
any ône offering them. Macl. Shipp. 115, 391. He knew that she was 
under spécial charter to one man for this voyage for one purpose, and 
with ail her ffeight room engaged, , This action is properly brought in 
his name, and, as he allèges, as owner. 

Our next inquiry is, has he a cause of action m rem against the bark? 
By his own contraçt and that of the charter-party, a portion of the cargo 
was tô he delivered in the strçam. His responsibility for this portion 
dépends upon the express contraçt, and, where this is silent, uppnthe 
gênerai usage subject to which the contraçt was made. Maude & P. 
Shipp. l86. This charter-party pro vides: 

"The cargo to be brought along-side and taken from along-side free ôf ex- 
pense aud riek to the ship, any custom of the port to the contrary notwith- 
standing, Ship to reçoive cargo at charterer's wharf if required, provided 
tljçre is sufficient water, of to load as deep as possible, always afloat, as char- 
terer or agent shall appoint, at wharf, taking balance of cargo in stream. 
* * * \Ybenever ordered, the ship is to load and discharge at such safe 
dockV wharf, or place, alwàyiï afloàt, aà charterer or bis agent shall appoint. 
€bai*t<ereE réserves the optionof appointing stevedore for loading at ship's ex- 
pma9," .. 
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The place of loading must be safe. As the charterer sélects ît, he is 
respoHsible for its saf'ety. If, therefore, when the cargo was being de- 
livered dt the phosphate landing, the wharf, by reason of some defect in it, 
had fallen in, and the rock had been lost, there can be no doubt that the 
loss cbuld not fall on the ship. As the wharf must be safe, so, also, the 
meians used in transferring cargo from the shore to the ship in the stream 
mUst bç safe, "free of expense and risk to the ship." And for this also 
the shipper is responsible. That is to say, if he uses lighters for this 
purpose they must be tight, staunch, and seaworthy in ail respects, and 
must remaiu so as long as they are so used. Lyon v. MeUs, 6 East, 437; 
W&rdv. Leathers^ 97 U. S. 379. I say they must remain so. The mas- 
ter had no control whatever over the stevedore. He was selected by the 
shipper. The provision so common in charter-parties, that the sieve- 
dore, though named by shipper, should act under the master's orders, 
is bmitted in this charter-party. So the master could not put a pound 
of this robk in his ship himself, or reçoive it in his ship, until it suited 
thé stevedûrè. For this reason the lighter must not only corne along-side 
tight j staunch, aûd seaworthy, but it muëtremain so until the other agent 
of his principal is ready to discharge its contents. There was not such 
a deliVery ôf this rock to the mùster as to put it under his control, and 
therefor© tit his risk. BMkie v^ Stembridge, 95 Ed C. L. 908, is a lead- 
ing caÀe. It was afBrmed on appeal. It is quoted in ail the text-books, 
and Madàchlan inhis work on Shipping, 415, note 4, qtotea Swainstonv. 
Gamrifcy 2 liaw J. Exch. 255; Consolate 2, Percisa 220, as sustaining it. 
Thé côu^ft says: "The ètevedore was to be appointed by the charterer, 
and théteforè to act for hitn and represent hiS interests. For this purpose 
he hà;d the charge and custody of the goods until they were laden and 
stowed on board." This same case, construing a charter-party like this in 
every important respect^ only that it bas the clause, omitted from this, 
"that stevedore is to bô under master's orders," says: "Thè cargo is to 
be brought along-side at the risk and expense of the charterer, and it is 
to be shi|)ped and stowed by his stevedore; consequently at his risk, 
though at thé expense of the ship-owner." The case of fhe Sunlight, de- 
cided in thiscourtandaffirmedin the circuit court, (2 Hughes, U. S. 11,) 
is not in Gonflict with this Case. In the case of The Sunlight, phosphate 
rock, which the agreed statement of facts says was the property of the 
bark, was brbught along-side and put entirely under the control, both 
as to the rock and the lighter, of the bark and her master. It capsized 
in the dock, and the bark lost the property. There was no spécial con- 
tract, and the case went oflf on a supposed custom of the port. This be- 
ing the resïllt of this contract made between the owners of the Lovspring 
and the charterer, no receipt or act of the master could alter, amend, or 
vary any of the terms of this contract. Burgon v. Sharpe, 2 Camp. 529;, 
Macl. Shipp. 138; Sickens v. Irving, 7 C. B. (N. S.) 165, 29 Law J. (C. 
P.) 25; Marichisa v. Card!,.39 Fed. Rep. 495. . 

Let us look at the case from another point of view. The lighter was 
sent to the bark in order to fulfiU the contract of the shipper. It was 
loaded with rock intended to be part of her cargo, was put along-side- 
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the bark, and attached to her by lines. It so remained untîl she sank, 
with no one to watch her but the master and the crew of the bark, oer- 
tainly until the stevedore came aboard. As we bave seen, it was the 
duty of the shipper to furnish lighters, tight, staunch, and in every way 
seaworthy. As thèse lighters carried his rock to be put aboard ship by 
his stevedore at such tinie as he selected, he was bound to keep his light- 
ers in that condition until this was accomplished. As the lighter was 
loaded by him, it was his duty to see that it was properly stowed,;and 
that it should remain so until discharged by his own stevedore. If, 
therefore, the lighter capsized because it took in water, not being sea- 
worthy, or because of bad sto\yage of cargo, he is responsible for it. If 
the lighter capsized from stress of weather, it is a danger of the sea for 
which the bark could not be responsible. There was no delay on the 
part of the bark. The stevedore was not ready to begin loading at any 
time during which the lighter was along-side the bark. The testimony 
gives no reason to think that the lighter at any time came into collision 
with the bark. It certainly did not at the time that it capsized. As 
the lighter was made fast to the bark by lines furnished in part by and 
with the co-operation of the tug people, négligence in the mode in which 
it was made fast cannot be imputed to the bark, in the absence of ail tes- 
timony to this efïect. Thèse are ail the causes for capsizing lighters 
which Mr. Rhodes could give, and he bas large expérience in handling 
them. But the master received the lighters, and, notwithstanding the 
absence of the stevedores and the hour of the night at which they ar- 
rived, permitted them to be attached by lines to his bark, and suffered 
the tug-master to leave them unguarded without objection. Did the 
bark incur any liability for this? Did her master assume the responsi- 
bility of the.se lighters, seeing that they did not leak, that their cargo 
was kept properly stowed, that no accident befell them? 

Assuming, for the sake of argument, that nothing can be deduced 
from the terms of the charter-party on this point, and treating it as if it 
were silent as to it, is there any custom of this port which makes the ves- 
sel custodian of lighters bringing cargo at the risk and expense of the 
shipper? No such custom bas been proved. On the contrary, it ap- 
pears from the testimony of Mr. Rhodes that the White Cross Line, who 
do a large lighterage business, employ a man speeially to visit and care 
for their lighters. And the tug-master in this case, employed by Capt. 
Young, another lighterman, only knew that they kept a pump for light- 
ers to be used when the tugs could not be employed in pumping them 
out. There being, therefore, nothing in the express contract nor in the 
custom of the port which would make it the duty of the bark to safely 
keep and care for this lighter, the only other way in which she can be 
made liable is on the implied. contract of the master when he gave the 
receipt for the two lighters in good order. What was the considération 
for this? He was not bound by his charter-party to undertake the care 
and custody of the lighters, nor by the custom of the port. His freight 
was secure under his charter-party, and the delivery of the rock on the 
lighter as a part of his cargo, or withholding it, were equally indiffèrent 
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to him. Se thùs became aii unpaid agent, having in possession the 
pioperty of another, undertaking to keep or pérform something about it. 
Evèn the master in such a case could not be held liable, except in an 
action. cbarging bis négligence as the cause of the damage, and proving 
it, Oogga v. Bernard, 1 Smith, Lead. Cas. (6th Amer. Ed.) pt, 1, p. 
419, notes; Story, Ag. 213, 278, 839. Neither of thèse bas been done 
in thiscase. A fortiori the bark cannot be held in this court in this pro- 
ceeding in rem, Let an order be entered dismissing the libel, with costs. 



ON BEHÈAtllNQ. 
(JuneU, 1890.) 

SiMONTON, J. In déférence to the earnest convîctiot» of libelant's proc- 
tor, for whom the court entertains great respect, and in view of the im- 
portance of this case to the trade of this port, a rehearing bas been 
granted, and the questions at issue exhaustively discnssed. 

Is the bark responsible for the sinking of the lighter, attached to her 
by Jines, and loaded with rock intended to be a part of her cargo? What 
is the effect of her master's receipt for the lighter in good order? The 
charter-party made between thélownersof the bark and the charterer, 
for whom libelant was the agent, is the law of this case. Who is respon- 
sible for the seaworthiness and safetyiof the lighter, from the tirae she 
came along-side the ship up to and during the procesa of loading from 
it? Under the charter-party the charterer could load her at a wharf, so 
long as the ship could lie there with perfect safety. When it became 
unsafe to remain at the wharf she could be loaded in the,stream. But 
thecargorduètbe brought along-side withoutexpense or risk to the ship, 
any custom of the port to the contrary not withstanding. When the 
ship arrived at this port she was secure of her freight money, whether 
she took a cargo or not. The charterer was bound by penalty for a full 
eargo. The libelant, his agent, was under contract to deliver such a 
cargo. So the loading was solely for the interests of the charterer and 
of the libelant. The mode of loading was whoUy for his convenience, 
with the one qualification tbat the ship should be safe. So the libelant 
selected the wharf, engagea and paid the lighterman, who was under hia 
control, and selected the stevedoxe for the spécial purpose of loading in 
the stream from the lighter. No words qualified the sélection of steve- 
dore. It is not said ihat he is to.be employed by the ship, or should 
adt under the direction of the master; only he must be paid by the ship. 
When libelant selected a wharf for the ship at which she was to be loaded, 
he was responsible for a safe wharf, — safeto hold the goods until they 
could reasonably bave been taken aboard. Young v. Lehmann, 27 Fed. 
Rep. 385. So when, for his own convenience and the safety of the ship, 
he began to load from lighters,. he silbstituted the lighter in the place 
of the wbarf. He was bound to fumish safe lighters, — ^safe to hold the 
goods until thev conld reasonably hâve been taken aboard. Were we 
dealing with bis responsibility as lighterman only, "that responsibility 
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wouM cease then;" or, what is thesame thing, "would continue until 
the cargo is properly placée! on the slings, and hooked to the tackle," 
(Nelson, J., in The CorâiUera, 6 Blàtchf. 619;) and as the loading from 
the lighter was to be done by his stevedore, using none of the ship's ap- 
plianees, he could himself control the duration of this responsibility. 
This, then, was the obligation assumed by the shipper, — a part of his con- 
tract. He could not devolve on another the duty of performing it to his 
own exonération, without changing the terms of the charter-party. The 
master had no authority whatevet to alter, amend, or waive any one 
of the terms of the charter-party. Macl. Shipp. 138; Carv. Carr. by 
Seaj § 44, p. 45. If, therefore, as is contended by libelant, the mas- 
ter accepted the delivery of the rock, and assumed the custody of or re- 
sponsibility for the lighter, notwithstanding the charter-party, his act 
was outside of his authority as master, and libelant knew it. His act 
did not bind his owners nor the ship. If he undertook the less respon- 
sible duty of watehing the lighter, and of reporting to the libelant at his 
place of business in Charleston any change in her condition or threat of 
disaster, so that libelant should meet it, and avert it if possible, this 
would seem an imperfect obligation. Assuming it to be a Ifegal contract, 
it certainly is not a maritime contract, as its performance was to be on 
land. It could create no lien on the ship enforceable in this court. 8o 
whatever Personal responsibility the master may hâve assumed in any 
aspect of the matter, it was not a thing for which the ship is responsible 
to this libelant. It being the duty of the libelant to furnish a safe 
lighter, — safe for the purposes of loading a cargo from it to the ship, — 
this lighter capsized. She was brought to the ship at 8 o'clock at night. 
At 7 the next morning she had a list. At 2 p. m. she went over. Yet 
the only évidence at ail which we hâve that she was seaworthy when she 
arrived is the receipt of the master, given after dark, without examina- 
tion. We bave no évidence, whatever, that she continued seaworthy, 
or that libelant or his agents ever inquired about it. There was one per- 
son whose duty it was to know this, and who must bave known it, — the 
tug-master in charge of the lighter. He was called by libelant, but was 
not examined in chief on this point. On the cross-examination he said 
that when he got to the bark he sent a man — his mate — into the hold of 
the lighter. He does not give his report. We do not know his report. 
The man was not produced. His name is John Smith. We are equally 
without any évidence as to her condition at the phosphate works. The 
only person who could tell — Mr. Alston, who loaded her — was not 
called. Upon this showing the libelant cannot hold the bark in this 
proceeding in rem for this rock. 

It would not be proper to conclude without considération of a part of 
the argument challenging the correctness of the conclusion in Blailde v. 
Stembridge, 95 E. C. L. 894. That case determined that, under the 
terms of the charter-party produced in it, the oharterer was in the cus- 
tody of the goods until they were taken from the lighter and put into the 
ship. It was used by me as persuasive authority. The case is quoted 
as authority in ail the English text writers to wbom there is access, and 
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by very many Englîsh judges. Among thèse is Sir Robert PHn^uMOEE, 
than whom there is none of higher authority . Tke Catharine Chalmers, 32 
L. T. (N. S.) 847, abstracted in 1 Pritchard's Dig. 499. It is not con- 
tended that when, under charter-party, the stevedore is selected or ap- 
pointed by the charterer, this at ail times and under ail circumstances 
relieves the ship and its master. On the contrary, there being no démise 
of the ship, her owners ander charter-party with such a provision in it 
are responsible upon a bill of lading by the master to a shipper who is 
ignorant of the charter-party. Sandeman v. Scurr, L. R. 2 Q. B. 8Q; 
The Boskmna Bay, 22 Fed. Rep. 666; The St. Cloud, Brown & L. 4; 8 
Jac. Fish. Dig. 12401. When the charter-party provides that, Ihough 
appointed by the charterer, the stevedore is employed by the ship, and 
is under the direction of the master, he is an agent of the ship. The T. 
A. Goddard, 12 Fed. Rep. 174. And as the master is always responsi- 
ble for the navigation of the ship, and the safe carriage and safe delivery 
of the goods in her, and as the proper stovvage of cargo is equally essen- 
tial to proper navigation and proper carriage, he cannot be freed from 
this responsibility for good stowage, unless the contraCt with the owner 
of the goods' expressly déclares, or. the clear, unambiguous custom of 
the port provides, that the charterer and his stevedore are alone re- 
sponsible for stowage. Macl. Shipp; 414; Sack v, Ford, 13 G. B. (N. S.) 
90; The Boskenna Bay, awpra; The Keystone, 31 Fed. Rep. 416. Blaikie 
V. Slembridge is commented upon by two judges who hâve no superiors 
as admiralty lawyers on the bench, — Mr. Justice Cliffobd and Judge 
Brown of New York- Judge Cliffoed, in Richardson v. Winsor, 3 Cliff. 
404, is deciding a case between the owner and the charterer respecting 
the responsibility for the act of the stevedore and clerk appointed by the 
latter, ànd employed by the former. This Euglish case was quoted. He 
does not dispute it at ail. He distinguishes it from his own case, b.e- 
cause the charter-party had a provision the one he was considering did 
not hâve: *'Cargoes to be brought along-side and taken from along-side 
at the expense and risk of charterer." The charter-party we are dis- 
oussing has a similar provision instronger terms: "Cargo to be brought 
along-side and taken from along-side without expense or risk to the ship." 
Judge Beown, in The T. A. Qoddard, 12 Fed. Rep. 184, does say that 
Blaikk v. Stembridge ia Qverruled by Sandeman v. Scurr. But this last- 
named case turned whoUy upon the fact that the shipper who held a bill 
of lading from the master of a ship, not demised, was entirely ignorant 
of the existence ofany. charter-party; so the ship was liable. The char- 
•tèr-party we are discussing carefully omits the words, "Under the direc- 
tion of the master," and any provision for assistance by the master or 
crew of the appliances of the ship. It comes under cases ,of The Diadem, 
4 Ben. 247; The Miletus, 5 Blatchf. 335; and Blaikie v. Stembridge. The 
stevedore was the agent of the charterer. The case has caused considér- 
able trouble, and hasraised fréquent doubts. Under thèse circumstances 
the provision as tocosts will be modified. Let each party pay his own 
costs, arid half the other costs. In every other respect the former decreo 
is affirmed. 
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The Gulnaee, (Timothy Mohoney, Intervenor.) 

(ClreuU Court, E. D. Louisiana. Jnne 6, 1890.) 

1. Mabikb iNstJEANCB— Insubablb Iktbbbst— ChastebAb. 

One in possession of a vessel under a written contract with the owners wWch 
proviâes that he shall man and run ber for a commission, and hold her as secur- 
ity for bis disbursements, bas an Insurable interest. 
a. Same— Beawoethiness. 

A vessel made a voyage from New Orléans to Frenchman's Harbor, wbere tbere 
was. no opportunity to make repairs, took on a load, started back, and abnost Imme- 
diately sprung a leak, and was lost, witbout encountering any sea periL SeU, 
tbat the évidence showed tbe vessel was not seaworthy. 
8. Same— The Poliot— Bea Peeii» 

Encountering heavy aeas is not a sea perU, witbia tbe meaning of a poUcy ot 
marine Insurance. 

In Admiralty. 

E. B. Kruttschnitt, for intervenor. 

Henry Denis, for receiver. 

BiLLiNGS, J. This is a suit on a marine policy of insurance vipon the 
steam-ship Gulnare. The loss of the vessel is admitted, and the binding 
force of the policy, with two exceptions. It is claimed that the vessel 
insured was not seaworthy, and that Moroney had no insurable interest. 

1. Had Moroney an insurable interest? The policy is "on account 
of whom it may concem. Loss, if any, payable to him as his interest 
may appear." Therefore he must hâve had an insurable interest to en- 
able him to maintain this action. The vessel belonged, so far as the 
registered title showed, to Boyd Bros.; btit the real owners came, and 
were represented by a Mr. Kerwan, of New York. In 1883 the plaintiff 
in this suit went into possession of her under a contract in writing with 
the owners, which was lost with the vessel. That contract provided that 
the plaintiff should keep possession of and run the vessel for a commis- 
sion, and for his advances he should look for security to the vessel. The 
plaintiff had no proprietary interest. He had no admiralty lien, since 
his allowances were made under a contract with and for the owners. But 
he had a written contract, under which he was, for a commission, to pos- 
sess and man and run the vessel, and was to hold her as security for his 
dishursements. I think his interest, with référence to capability to be 
insured, was that of a charterer under a charter-party. Has the charterer 
an insurable interest in the vessel? Prof. Parsons answers this question 
in the affirmative. 1 Pars. Mar. Ins. 165, and note. See, also, Bell v, 
Insurance Co., 5 Rob. (La.) 423, 444, where the court say : "If the prop- 
erty is held as security, it gives an insurable interest," See, also, cases 
cited by Prof. Parsons in the note. 

2. Was the vessel seaworthy? Applying the settled principles of 
law lo thé évidence, she was not. She started from New Orléans, made 
the voyage to Frenchman's Harbor, took on a. load of fruit, started on 
a réturn voyage, and almost immediately sprung a leak, and was lost. 
The presumption is in favor of seawortliiness ; " but if the vessel spring 
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a leak afler sailing, without having met with any péril, this raîses the 
presumption ithat sheivas unsea^orthy whèn she sailéd. This presump- 
tion may be rebutted by proof of actual seaworthiness at the time of 
sailing. When a vessel is showii to hâve met with a sea péril, if the in- 
Burer claims that the danger, wasDwing to her being unseaworthy, and 
not to a sea péril, the burden ifeon him to show this." 1 Pars. Mar. Law, 
267-271. I think, since ihe?se';was no opportunity to make any repairs 
at Frenchman's 'Harbor, the voyage ont and back, to and from French- 
man's parbbr, must be regardçid as à continuons voyage without having 
been in pçrt, which is the view the petitioner's counsel thinks should be 
taken. Thus the burden waâ upôh the insurer or insured, as to seaworthi- 
ness, according to whether ornot the Gulnare encountered a sea péril on 
her voyage out. The protest states that she "encountered heavy seas, and 
roUed heavily." This is not a péril which is insured against, but is only 
an ordinary péril which any strong vessel encounters every where. There- 
fore the presumption of unseaworthiness is raised, which is not overcome 
by any évidence. The exceptions to the master's report are overruled, 
the report is coafirmed, ïind there will be judgment rejecting the claim 
of petitioûer. 



Wheelwkight V. Walsh.' 
(DtstrlOi CowrtfS. D. N'été York. May 23, 1890.) 

SHIPPXHO— CHAB-fEB-PARTr— SUBSTITDTIOIf— EVIDBNOB. 

Llbelant chartered a vessel to bring a cargo of lumber from Femandlna. When 
the vesBQl arrlyëd at FemandiDa, H was agreed between the parties by a further 
arrangement, not in writing, that she should take a differeot cargo to Fhlladelpbia, 
wMcb khe accordlngly did. Respondént contended that the Fhiladelphla voyage 
was asubstitute for the voyagçinamed in the charter; libelant olaimed that it was 
an agreement for an independent voyage, to be made before ezeouting the writtea 
charter. Ueld, that the burden ôf proof rests on the party that allèges the substi- 
tution ; and, where the évidence on that point is evenly balanced, the written char- 
ter must prevail. , 

In Admiralty. 

Owen, Oray & Sturges, for libelant. 

Carpatàer & Mosher, for respotident. 

BabVirN, J. The charter, for Ihe breach of which the above lîbel îs 
filed, provided that the Caroline Miller should bring a cargo of lumber 
from FéTûiindina at a fixed rate. The libelants, who are the charterers, 
had employed the vessel on her two préviens trips. When the vessel 
arrived àt Fèrnandina, it was agreed between the parties by a further ar- 
rangement, not in writing, that she should take a cargo of railroad ties 
to Philade3t>^, which she accbrdingly did. The respondént contends 
that this wàs a substitute for tHe agreement to take a cargo of lumber. 
The Ijbelants contend that it was an agreement for an independent trip, 

'Reported by Edward O. Benedict, Ssg., of the New Tork bar. 
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to be made before exeeuting the written charter for carrying the lumber. 
Their witnesses testify that in the negotiation for the cargo of railroad 
tiea it was explicitly provided tliat that trip should notaffeot the charter 
for the cargo of lumber. The witness for the respondent dénies that there 
wàs any such condition, and asserts that it was understood to be a sub- 
stitute for the charter. 

In the détails of the testiraony there are doubtless to be found some 
circumstances tending to corroborate each. On the one hand, ail the 
prior charters of the ship between the same parties had been in writing. 
On the other hand, as the agreement for the transportation of the ties was 
not made until about the time of the arrivai of the vessel at Fernandina, 
and as she was to enter immediately upon the performance of that con- 
tract by loading at Fernandina, and was so ordered, there was not the 
same need of a written contract as in the other cases providing for a fut- 
ure voyage. The libelants, moreover, were under a defiiiite contract with 
other parties to transport the lumber by a given date; so that itis scarce- 
ly probable that they would intend to abandon the existing charter of 
the vessel for carrying the lumber by substituting ties, and leave the 
transportation of lumber in fulfiUment of their contract whoUy unprovid- 
ed for. The particular time when the lumber was to be transported was 
not stated in the charter; so that the transportation of the ties first, did 
not reqnire any modification of the written charter as to the lumber. 
The written charter was an agreement to carry a particular cargo. Con- 
fessedly, that speciûc cargo bas not been carried. The burden of proof 
to show that sometbing différent from what was agreed on in writinghas 
been done and accepted as a substitute for it rests on the party that al- 
lèges the substitute. Upon évidence so evenly balanced, and looking 
also at the various circumstances, I do not think the respondent bas 
made o^t the substitution by any prépondérance of proof; and the writ- 
ten charter, as it stands, mùst theïefore prevail. The respondent, hav- 
ing refused to send a vessel to take the lumber as required by the libel- 
ant under the written charter, must therefore be held bound to pay the 
différence in freight, for which amount, with interest, the libelants are 
entiUed to a deciee. 



The Teinaceia.* 

Mabx a al. V. The Tbinacbia. 

f^: {IHstHct Court, S. D. New r&rh iiAy SU, ÎSOO.y 

SaiPFnfO— Cabhiaob op Goods— BiI/I. oï Labing — Neqlioenob— Fobbios LjlVT. 

Olycerine was stowed on a British sbip at Oenoa, Italy, and brought to this oono- 
try under a biU of lading, wMcb, besides tbe ordinary exception of périls of the sea, 
contained an exception against liability for loss occasioned by leakageor stowage, 
or by négligence of any person in tbe service of the ship, This latter exception is 

> Beported by Edward Q. Benedict, Esq., of the New York bar. 
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, VsUdbothbvEaglislianâ byltalianlaw. Thevessel hadaverylongandboisterous 

passage, and out of 116 drums 5 were delivered damaged by cuts, wlth some conse- 

' qlùent loss of glycérine by leakàge. Held, the foreign law governed as to any neg- 

: Agence within the foreign jurisaiction, and wtoetherthe damage was occasioned by 

périls of the sea, or by négligent stowage at Genoa, the libelant could notrecover; 

there being no négligence showa or presumed, iu tbls country, or from aots com- 

mitted on tue bigb seas. 

In Admiralty. 

George A. Black, îov libelant. 

HiU, Wing &. Shoudy, for claimant. 

Brown, J. The libel was filed to recover damages for the loss of glyc- 
érine in transportation froin Genoa to New York. One hundred and six- 
teen drums were shipped, five of which were found on deliverj' to show cuts 
in the drums, through which more or less of the glycérine had escaped. 
The vessel was a British vessel, and the bills of lading excepted loss 
through négligence by any person in the service of the ship, loss from 
leakage, stowage, or péril of the seas. Both the English and the Ital- 
ian laws sustain thèse exceptions as valid. As the contract was made in 
Italy by an English master of an English ship, and by an English bill 
of lading, the contract and the exceptions above referred to are valid as 
respects ail acts done thereunder within Italian territory. It is no part 
of the Jaw or policy of this oountry to invalidate the contracts of parties 
lawfully made abroad, so far as respects performance there, or to apply 
o^ir law to the conséquences of such performance there, the acts being 
neither criminal, by our law, novmila in se. It is a whoUy différent 
question whether the courts of this country should gustain contracts or 
stipulations, as regards acts performed and designed to be performed, 
•eitheron the high seas or within the exclusive jurisdiction of this coun- 
try, when such stipulations are by our law void on grounds of public 
policy. See lÀverpool, etc.,Steam, Go. v. Phénix Im. Go., 129 U. S. 397, 
459, 9 Sup. et. Rep. 469; TkeBrantf&rd Œty, 29 Fed. Rep. 373, 391. 

Upon the évidence in this case, I am satisfied that the cuts through 
■which this leakage arose were not made within this country, but arose 
upon the voyage, in conséquence of the long-continued very heavy 
weather that the ship experienced; that is, by sea périls. Other parts 
■of the cargo showed damage from the saine cause. For such damage the 
ship is not liable unless the stowage was négligent. The évidence hère 
shows ail possible care in the stowage. If, however, there was any 
fault in the stowage, inasmuch as that was done at Genoa, where the 
contract was made, and where the exception as to stowage was valid, 
and there was no négligence except at Genoa, no recovery on that 
ground could be had. The libel mUst therefore be dismissed, with costs. 
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State of Califoenia v. Chob Fan. 

(Cirmiit Court, N. D. CaUfornla. June 28, 1890.) 

fiBM07Ai< op Causes — Local PEBjaDiOE. 

XJader Rev. St. U. S. § 641, providing for removal of a cause bef ore final hearingr, 
"when any civil suit or prosecutiott is commenoed In any state court, for any causa 
whatever, against any person who is denied, or oannot enforoe in the judicial tri- 
tninalB of the state, * * * any right secured to him by any law providing for 
the equal civil rights of a citizen, " a proseoution against a Chinaman for having in 
his possession a lottery ticket, under a law applying to " any person , " cannot be re- 
moved on the ground of local préjudice or maladministration of the law. 

On Motion to Remand to State Court. 
John Lord Love, for motion. 
Alfred Clarke, for défendant. 

Sawyer, J. The défendant, a Chinese subject, was arrested upon a 
complaint filed in the police court of San Franeisco, charging him with 
having in his possession a lottery ticket, in violation of section 70 of 
Ordinance No. 2187, making the act a misdemeanor. The section pro- 
vides that "it shall be unlawful for any person to hâve in his possession 
* * * a lottery ticket," etc., and that "any person violating any of 
the provisions of this section shall be guilty of a misdemeanor," etc. 
The prisoner, upon being arrested, filed an elaborate pétition setting up 
numerouB grounds intended to show why he conld not obtain an equal 
protection of the laws in the state court, and asked that the case be re- 
moved to the United States circuit court for trial, in pursuance of the 
provisions of section 641 of the Revised Statutes of the United States; 
and the police judge having refused to allow the cause to beremoved, he 
obtained a writ of habeas corpus cum causa, as provided in section 642, 
Rev. St., and the cause and the custody of the prisoner were transferred 
to the United States circuit court. The state district attorney now moves, 
that the cause be remanded to the state court, and the custody of the 
prisoner restored to the sherifF of the city and county of San Francisco, 
on the ground, among others that, no sufficient case is made by the rec- 
ord and pétition, under said provisions of the statuts, for the remwval. 

That the statute is valid, and, that a case properly coming within the 
provisions of the statute, may be so, legally removed, is settled by the 
décision of the suprême court, in tbe case of Strauder v. West Virginia, 
100 U. S. 303, and olher cases. The only question, then, is, whether 
the record and pétition présent a case within the purview of that statute. 
Upon careful examination, I am satisfied, that the suprême court, in 
Virginia v. Rives, bas settled the point, that it is not. This was a case 
of two negroes charged with murder, who alleged, very fully, the facts, 
and, that, on account of the action of the judges, and of popular préj- 
udices, they were unable to obtain an equal protection of the laws. The 
case was removed to the circuit court under the provisions of section 
641, Rev. St. In discussing the question, arising on the pétition, the 
suprême court makes the following observations, equally applicable to 
tbis case. 

v.42F.no.l5 — 55 
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"If the pétition flled in the state court before trial, and duly verified by the 
oath of the défendants exhibited a sufBcientgroundf or a removal of the pros- 
ecutions into the circuit court of the United States, they were in légal eft'eet 
thus removed, and the writ of habeas corpus was properly issued. Ail pro- 
ceedings in the state court subséquent to the removals were coram nonjudioe 
and absolutely void. This by virtue of the express déclaration of section 641 
of the Revised Statutes, which enacts that, ' upon the flling of such pétition, 
ail f urther proceedings in the state court shall cease, and shall not be resumed 
except as thereiiiafter provided, ' In Gordon v. Longest, 16 Pet. 97, it was 
rnled by this court that when an application to remove a cause (removable) 
is made iii proper form, and no objection is made to the facts upon which it is 
founded, 'it is thedutyof the state court to "proeeed no f urther in the cause, " 
and every step subsequently taken in the exercise of jurisdiction in the case, 
whether in the same court or in the court of appeals, is coram non Judioe.'' 
To the same eflect is Insurance Co, v. Dunn, 19 Wall. 214. It is, therefore, 
a material inquiry whether the pétition of the défendants set forth such facts 
as made a case for removal, and cpnaequently arrested the jurisdiction of the 
Btate court and traiisferred it to the fédéral court. Section 641 of the Eevised 
Statutes provides for a reflioval • when any civil suit or prosecution is eom- 
nienced in any state court, for any cause whatsoever, against any person who 
isdeniedor cannot enforce in the judicial tribunals of the state, or in the 
part of the state where such suit or prosecution is pending, any right secured 
to him by any law providing for the equal civil rightsof citizens of the Unit- 
ed States,' etc. It déclares that such a case may be removed before trial or 
final bearing. Was the case of Lee and Burwell Eeynolds such a one? Be- 
fore examining their pétition for removal, it is necessary to undeistand clear- 
ly the scope and meaning of this âct of congress. It rests upon the fourteenth 
amendment of the constitution and the législation to enforce its provisions. 
Tliat amendment déclares that no state shall make or enforce any law which 
shall abridge the privilèges or immunilies of citizens of the United States, 
nor shall any state deprive any person of life, liberty, or property, witliout 
due procesà of law, nor deny to any person within its jurisdiction, the equal 
protection of the laws. It was inpursuance of thèse constitutional provisions 
that the civil rights statutes were enacted. Sections 1977, 1978, Eev. St. 
They enact that ail persons within the jurisdiction of the United States shall 
hâve the same right in every state and territory to make and enforce contracts, 
to sue, be parties, give évidence, and to the full and egual beneflt of ail laws 
and proceedings for the: security of persons and property as is enjoyed by 
white citizens, and shall be subject to like punishment, pains, penalties, taxes, 
licenses, and exactions of every kind, and to noother. Section 1978, enacts 
that ail citizens of the United States shall hâve the same right in every state 
and territory as is enjoyed by white citizens thereof to inherit, purchase, lease, 
sell, hold, and convey real and personal property. The plain object oiC thèse 
statutes, as of the constitution which authorized them, was to place thecolored 
race, in respect of civil rights, upon a level with whites. They made the 
rights and responsibilities, civil and criminal, of the two races exactly the 
same. The provisions of the fourteenth amendment of the constitution we 
hâve quoted ail hâve référence to state action exclusively, and not to any ac- 
tion of priva te ihditiduals. It isthe. state which is prohibited f rom denying 
to any person within its jurisdiction the equal protection of the laws, and con- 
sequentJy the statutes partially enumerating what civil rights colored men 
shall enjoy equally with white persons, founded as they are upon the amend- 
ment, areintended for protection against state infringement of those rights. 
Section 641 was also intended for their protection a.gsi.\Ti&t state action, and 
against that alone. It is doubtless true, that a state may act througb différ- 
ent ageacies, — eitherby its législative, its executive, or its judicial autborities; 
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and the prohibitions of the amendment extend to ail action bf the state deny- 
ing equal protection of the laws, whether it be action by one of thèse agencies 
or by another. Congress, by virtue of the flfth section of the fourteenth 
amendment, may enforce the prohibitions whenever they are disregarded by ei- 
ther tiie législative, the executive, or the judicialdepartinent of the state. The 
mode of enforcement is left to its discrétion. It may secure the right, that 
is, enforce its récognition, by removing the case from a state court in mhich 
it is denied into a fédéral court where it will be acknowledged. Of this there 
can be no reasonable doubt. Kemoval of cases frora state courts into courts 
of the United States has been an acknowledged mode of protecting rights 
ever since the foundation of the government. Its constitutionality lias never 
been seriously doubted. But it is still a question whether the remedy of re- 
moval of cases from state courts into the courts of the United Staten, given 
by section 641, applies to ail cases in which equal protection of the lains may 
be denied to a défendant. And clearly it does not. The constilutional 
amendment is broader than the provisions of that section. The statute au- 
thorizes a removal of the cage only before trial, not af ter a trial has commenced. 
It does not, theref ore, embrace many cases in which a çolored man's right may 
be denied. It does not embrace ia, case in wliicharight may be denied by 
judicial action during tiie trial, or by a discrimination against him in the 
sentence. * * * But the violation of the constitutional provisions^ when 
made by the judicial tribunals of a state, may be, and generally will be, after 
the trial has commenced. It is then, during or after the trial, that déniais of a 
defendant's right by judicial tribunals occur. Not often until then. Nor 
can the défendant know until then that the equal protection of the laws will 
not beextended to him. Certainly until then he cannot afflrm that it is de- 
nied, or that he cannot enforce it, in the judicial tribunals. It is obxious, 
therefore, that to such a case, — that is, a judicial infraction of the constitu- 
tional inhibitions, after trial or final hearing has commenced — section 641, 
has no applicability. It was not intended to reach such cases. It left them 
to the reviaory power of the higher courts of the state, and ultiraately to the 
reviev? of this court. We do not say that congress could not hâve authorized 
the removal of such a case into the fédéral courts at any stage of its proceed- 
ing, whenever a ruling should be made in it denying the equal protection of 
the laws to the défendant. Upon thatsubject it is unnecessary to atlirm any- 
thing. Itis sufHcient to say no w that section 641 does not. It is évident, 
therefore, that the déniai or inability to enforce in the judicial tribunals of a 
state, riglits secured to a défendant by any law providing for the equal civil 
rights of ail persons citizens of the United States, of which section 641 speaks, 
is primarily, if not exclusively, a déniai of such rights, or an inability to en- 
force them, resulting from the constitution or laws of the state, rather than 
a déniai flrst made manifest at the trial of the case. In otlier words, the 
statute has référence to a législative déniai or an inability resultiny from it. 
Many suchcasesof déniai might bave been, * * * as tlieyhad been, denied 
a trial by jury. Tliey might hâve been excluded by law, from any jury sum- 
moned to try persons of their race, or the law miglit hâve denied to them the 
testlmony of colored men in their favor, or process for summoning witnesses. 
Numerous other illustrations might be given. In ail such cases a défendant 
can afflrm, on oath, before trial, that he is denied the equal protection of the 
laws or equality of civil rights. But, in the absence of constitutional or lég- 
islative impediments he cannot swear before his case cornas to trial that Ma 
enjoyment of ail his civil rights is denied to him. When he has only an ap- 
préhension that such rights will be witliheld from him when liis case shall 
corne to trial, he cannot afflrm that they are actually denied, or that be cannot 
enforce them. Tet such an affirmation is essential to his right toremove his 
case. B; the express requirement of the statute, his pétition must set fortb 
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the facts upon which he bases his claim to hâve his case removed, and not 
merely his belief that he cannot enforce his rights at a subséquent stage oi" 
the proceedings. The statiite was not, therefore, intended as a corrective o( 
errors or wrongs committed hy judieial trihunals in the administration of 
the law at the trial." Virginia v. Rives, 100 U. St 316 et seq, 

Thus the court held the case not to be within the statute and issued 
a mandamus to the district judge directing him to remand it to the state 
court. That décision, in my judgment, completely covers this case. 
The Chinese stand exactly in the condition of those negroes with respect 
to a right to enjoy equal righta, Regarding the ordinance in question 
as a law of the state, or standing upon the same footing as a law of the 
state, it is perfectly fair and equal upon its face. It applies to "any 
person," and "every person." It is upon a proper subject for such munic- 
ipal législation. If there is a failure to exécute it, or if it is unequally 
executed — if there is a discrimination against Chinese in its administra- 
tion — that is not the fault of the ordinance. The ordinance gives no 
countenance to such action, The state does not thereby command or 
authorize this discrimination, but if it exists, as alleged, — and a strong 
case of discrimination in practice is, certainly, alleged, — this results 
from the wrongful unauthorized action, or non-action, of the courts, ex- 
ecutive ofiScers of the government, or other persons, precisely as in the 
case cited, and not from the commands, or authority of the state, — or 
the provisions of the law itself. And for such wrongs, in the language 
of the suprême court, "section 641 has no applicability, It was not in- 
tended to reach such cases. It left them to the revisory power of the 
higher courts of the state, and ultimately to the review of this court." 
Id. 319. In Strauder v. West Virginia, the discrimination was made by 
the statute of the state itself, and not in its exécution. The statute au- 
tborized the wrong. In other words the wrong was committed by the 
state, and the statute was void upon its face. On that ground the case 
was held to fall within the provisions of section 641, and it was properly 
removed, and the statute set aside. That is the différence between the 
two cases, bringing the one within the statute, while the other is not. 
The wrong in the one case, is the direct necessary resuit of the provisions 
of the statute; — of its necessary opération proprio vigore — while in the 
other, it results from the maladministration of the law. The former is 
removable, and the latter is not, under the provisions of section 641, Rev. 
St. The Oase of Yick Wo, 118 U. S, 356, 6 Sup. Ct. Rep. 1064, does 
n'ot reach this question. Congress had a choice of remédies for depriving 
persons of the equal rights to which they are entitled under the national 
constitution and laws. It might perhaps, bave extended the remedy pro- 
vided in section 641, to the class of cases to which this belongs, as well 
as to that embracing Strauder v. West Virginia, but, in the opinion of the 
suprême court, it hàs not done so; but has left it to the ordinary remedy 
df review by the higher courts, and its judgment, and the décision cited, 
are controUing. The case must therefore, be remanded, and the prîsoner 
recommitted to the custody of the sherifî, from which he was taken, and 
it is so ordered. 
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Morgan et al. v. Huggins et al. 
(Circuit Court, N. D. Oeorgia. February 27, 1890.) 

1, WiLiiS—CoirsTBUCTioN—UNCERTAiNTT— Evidence. 

Construing awill in the folio wing language: "In the nameof God, amen. I, 
Kiley Garrett, of the county of Eandolph, and state of Georgia, being of perfect 
mind and memory, tbanka be given unto God, calllng into mind tbe mortality of 
body, and knowing tbat it is appolnted for ail men once to die, 1 do make and oiâain 
this my last wlU and testament. Tbat is to say, principally, and first of ail, I givè 
and recommend to the eartb to be buried In a décent, Christian manner, at the dia|- 
oretlon of the executors, who shall be Isham Wheelus, and so niuch of my vvorldly 
estatelgive and bequeath unto "William Augustus Wheelus; and I do hereby re^ 
voke and disannul ail other wills, legacies, and bequests, coniîrming this to be my 
last will and testament. In testimony whereof I bave hereunto signed my signa- 
ture this 18th day of January, 1844," — held, that the décision of the suprême court 
of the state, {Qarrett v. Wheel-e»s, 69 Ga. 466,) holding that the intention of thp 
testator by this will, read in the light of surronnding ciroumstances, was, after 
paying burial expeuses, to give the remainder of the estate to William Augustus 
Wheelus, is the correct construction of this will, and is foUowed and adopted in 
this case. 

2. Same — Aptbe-Aoqdired Pbopertt. 

The Code of Georgia, enacted in 1863, contained the foUowing provision, (section 
2461 :) " AU property acquired subséquent to making of the will shall pass under A 
If its provisions be sufficiently broad to embrace such property. " This provision iS 
prospective only, and af ter-acquired real estate does not pass under a will made be7 
fore this provision went into opération, even though the testator did not die until 
afterwards. 
(Syllabus by the Court.) 

In Equity. 

Bill by Morgan and others, as assignées of certain heîrs at law of Riley 
(îarrett, to restrain Huggins, fais administrator, from selling or ofherwise 
disposing of the property of the estate, and praying an accounting.' 

H. H, Ferry, P. L. Mynatt, and G. A. Howell, for complainants. 

John L. Hopkins and Alexander S. Erwin, for respondents. 

Newman, J. This is a case in equity, and the question before thé ■ 
court at the présent stage of the case is the construction of thé will of 
Riley Garrett, deceased, late of this district, which is as follows: 

"In the name of God, amen. I, Eiley Garrett, of the county of Bandolph, 
and state of Georgia, being of perfect mind and memory, thanks be giveà 
unto God, calling into mind the mortality of body, and knowing that it ia ap- 
pointed for ail men once to die, I do make and ordain this my .last will and 
testament. That is to say, principally, and flrst of ail, I give and recorarnend, 
to the earth to be buried in a décent, Christian manner, at the discrétion of 
the executors, who shall be Isham Wheelus, andso much of my worldly estate 
I give and bequeath unto William Augustus Wheelus; andi do hereby revoke 
and disannul ail other wills, legacies, and bequests, conflrming this to be my 
last will and testament. In testimony whereof I hâve hereunto signed my 
signature this 18th day of January, 1844. Eiley Gakrett. [l. s.] 

"eobert g. conner. 

"Hezekiah Broke. 

"W. C. Pbrkins." 

I The extrinsic évidence may be f ound substantially in the case of Garrett v. Wbeeless,: 

v9 urfta 400* 



870 FEDERAL EEPOKTEE, VOl. 42. 



After the death of Riley Garrett, in May, 1880, Isham Wheelus, the 
named executor, having died, the will was offered for probate in the 
court of ordinary in Hall county, Ga., by William Augustus Wheelus. 
In this proceeding a caveat was filed by the next of kin and heirs at law 
of Riley Garrett. The caveat was on the folio wing grounds: 

"(1) Because said alleged will is not alawful will, beeauseit was net signed, 
éxeeuted, and published as the last will of the said Riley Garrett according to 
the provisions of the law in such cases made and provided. (2) Because said 
alleged will is null and void in law for uncertainty as to what was intended 
to be oonveyed by it, as to whom It was intended to convey anything, and for 
uncertainty as to what was meant by tlie language used. (3) Because said 
paper offered for probate. is not testamentary in its character, and the court 
of probate bas no jurisdiction to admit the same to probate." 

The case thus made up in the court of ordinary was taken by appeal 
to the superior court of Hall county, Ga. , and by writ of error to the su- 
prême court of the state. The final décision in the suprême court, the 
court of last resort in the state, affirming the judgment of the superior 
court of Hall county, was in favor of the will, and determined that by 
the will William Augustus Wheelus took ail the property of Riley Gar- 
rett, less the expenses of burial. It appears from an examination of the 
evidencç subniitted hère on this question, and from the report of the case 
in the suprême court, that substantially the same évidence, so far as 
material and admissible, bas been submitted hère as was submitted in 
the state court. It may be that the évidence offered in this court is 
somewhat fuller than that offered in the state court, but the leading facts 
which can properly be considered in construing this will, and that throw 
light on the question, seem to be substantially the same. The décision 
by the suprême court of Georgia is reported in the case of Qarrelt v. 
Wheeless, 69 Ga. 466. It may be proper to observe that the complain- 
ants in the bill in this court are the assignées of the heirs at law of Riley 
Garrett, who were the caveators in the proceeding in the state court, and 
who are therefore in privity with the complainants, and stand in their 
place as to the effect to be given the former adjudications. It will be 
perceived that one of the grounds of the caveat in the state court was that 
"said alleged will is null and void in law for uncertainty as to what was 
intended to be convey ed by it, as to whom it was intended to convey 
anything, and for uncertainty as to what was meant by the language 
used." This ground seems to hâve been urged through the varions stages 
of the case, and was passed on by the suprême court, as appears from 
the décision. After copying the instrument as above, the suprême court 
hold "that suçh a will was not so uncertain as to be void. A will should 
not be refused to beadmitted to probate on accountof uncertainty unless 
it be so uncertain that it cannot be construed by the aid of paroi testi- 
mony," and then prooeeds: 

"It appears that the testator In this will was a bastard; that the executor 
was his flrst cousin, and the legatee named was the executor's child, six years 
of âge; that he kept his will and a photograph of the boy in his trunk together; 
and that a year before his death he stated that this legatee was the only re- 
lation be reèogoisfed, [the fatheï' of thé legatee having died,] though there 
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were others nearer of kin in fact. ffeîd that, in the light of thèse facts, the 
intention of tiie testator was to provide for his bnrial expenses, and leave tlié 
renoainderof his property to tlie legatee named." 

The décision thus stated, which is copied from the syllabi of the case, 
is elaborated in the opinion of Jackson, C. J. Subsequently, in a case 
growing out of the administration of the Garrett estate, the suprême court 
of Georgia, in affirming a judgment awarding the administration to Hug- 
gins, the représentative of the Wheeless estate, uses this language in com- 
mencing the opinion by Hall, J.: 

"Riley Garrett, of Randolpli cbunty, in tiiis state, on the 18th day of January, 
1844, executed his last will and testament, whereby he appoiuted Isbam 
Wheeless his exécuter, and gave ail his worldly estate to William Augustus 
Wheeless." Long v. Huggtns, 72 Ga. 776. 

So it will be seen that the suprême court of Georgia has held that by 
this will Riley Garrett provided for his burial expenses, and left the re- 
mainder of his property to William Augustus Wheelus; and that in a 
subséquent case arising from the same estate that court has treated this 
question as settled. It is said, however, by complainants hère that the 
court of ordinary in the first case named, and the higher courts on ap- 
peal, had no jurisdiction to do more than admit the will to probate; and 
that ail expressions by the suprême court in the opinion cited as to the 
construction of the last clause were oHter dicta. In brief, the question 
is that the jurisdiction of the court of ordinary is confined to the question 
of the probate of the will, and does not extend to the construction of the 
will. It will be perceived in the grounds of the caveai, that the strong 
point made by the caveators on the right of the propounders to bave the 
will admitted to record was the same urged with so much force hère, 
viz., that it was void for uncertainty; that the language used had no 
meaning; and that, without extrinsic évidence, it was (except as to the 
appointment of an executor, and providing for the burial expenses) an 
insensible thing. It would seem difficult for the court to détermine that 
the instrument was not meaningless without finding some meaning. It 
might bave found one of several différent meanings; but whereitis held 
upon an issue of this sort that the paper has a definite, spécifie mean- 
ing, it is not so clear that this détermination is without the .jurisdiction 
of the court reviewing the judgment of the probate court on the question 
of the probate of the will. Attention has also been called in argument 
to the last paragraph in the opinion of the suprême court of the state as 
folio ws: 

"A man has a right to give enough of his property to his executor to hâve 
his body buried, and the probate would be necessary for that purpose; artd, 
the/acfM/w being proved, it should stand. But if there had been nothingbut 
the subséquent bequest, and it being objected to for uncertainty, unless so ab- 
solutely void as not to be aided by the rule of construing it by surrounding cir- 
cumstances, the/acium being proved, the probate should stand, in order that 
it may hâve the light of those ci rcu m stances thrown on it if, on the issiie of 
devisavit vel non, that light could not be used ; for it would not do to defeat à 
will as void for uncertainty when it is not so uncertain that paroi evideticé 
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çonld make the writing certain in meaning, — not to make a différent will, 
|^^t to eonstiue the writing, and thus carry into effect testator's intention as 
expressed in it. " 

It is said that the expressions used in this clause indicate that the su- 
prême court intended to leave the construction of the will for future dé- 
termination. An examination of the case does not sustain this argu- 
ment. After three pages of the opinion are devoted to reasoning in favor 
pf the sufBciency of the language in the will, which has been quoted, to 
convey the remainder of the estate, after paying 'burial expenses, to Will- 
iam Augustus Wheelus, the language which has just been given from the 
last paràgraph of the opinion is used. There is much more reason for 
treating this last paràgraph as dicta of the court than the main portion 
of the opinion as contended by the complainants. The head-notes of the 
case, which are supposed to embody a succinct stateraent of the points 
decided are devoted entirely, as will be seen, to the question of William 
A. Wheelus' rights under the will. It seems clear that the suprême 
Court understood that the construction of this will was properly before 
it, and that it intended to détermine it. It is not deemed necessary, 
however, to détermine whether or not this issue as presented hère is 
BtricÛy res adjudicata. As persuasive authority the opinion of the su- 
jjrfeme court of the state must necessarily hâve very strong and weighty 
effect. With the same will before it, with substantially the same sur- 
riQunding circumstances, and with the same parties thereto, so far as lé- 
gal status is concerned, with a will made, and a testator dying in Georgia, 
and ail of the property of the estate, both real and personal, in the state, 
and With the same issues made, the décision of that court, even if not 
controlling, must be, as stated, very influential hère. 
. But, construing this will independently of the décisions of the suprême 
court of the state, is it void for uncertainty ? The argument for complain^ 
ants in this case is to this effect; That the intention of the testator is not 
to be derived from extrinsic évidence unless that intention is expressedj 
that the question is not what the testator intended, but what be expressed; 
that the intention is to be obtained from the will, and not the will from 
the intention; and that, even if we are absolutely certain from extrinsic 
évidence as to what the testator intended, still, unless he has expressed 
it, the will is a nullity. A very elaborate and well-prepared brief and 
argument has been submitted with quite an array of authorities on this 
Une, ail ably presented. The oral argument to the same effect has been 
thorough and complète. The position that the intention of the testator 
must be gathered from the will itself is undoubtedly correct. It is equally 
true, however, that the court must place itself in the position of the tes- 
tator, and to that end may gather the circumstances surrounding the tes- 
tator at the time the will was made for the purpose of arriving at this 
intention. AUm v. Allen, 18 How. 385. Sections 2456, 2457, Code 
Ga., relatingto this subject are as follows: 

"(2466) In, the construction of alUegacies the court will seek. diligently for 
the intention of the testator, and give effect to tlie sarne as far as it may be 
consistent with the rules of law; and to this end the court may transpose seu' 
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tences or clauses, and change Connecting conjnnctions, oreven snpply omitted 
•words in cases where the clause as it stands is unintelligible or inoperative, 
and the proof of intention is clear and unquestionable; but if tlie clmiso 
as it stands may iiave elïect, it shall be so construed, liowever well satistied 
the court may be of a différent testamentary intention. (2457) When called 
upon to construe a will, the court may hear paroi évidence of the circum- 
stances surrounding the testator at the time of its exécution. So the court 
may hear paroi évidence to explain ail ambiguities, both latent and patent." 

Taking this will and the évidence submitted hère, and reading it, in the 
language of the suprême court of Georgia, "in the light of surrounding 
circumstances," is it not clear what the testator intended? It is not de- 
nied that the effect of the décision of the state court was to détermine the 
right of the propounders to hâve the will admitted to probate, the con- 
tention being that its construction was lèft open. On the face of the pa,- 
per it is perfecUy clear that he intended to raake a will, and by it it 
must be supposed to dispose of ail his property. He appoints Ishain 
Wheelus, the father of William Augustus, his executor, and it is cpn- 
ceded, although the language is imperiect, that he provided for the bu- 
rial of his body, and then is the reraaining clause, which has caused 
such extended discussion in the state court and hère, "and so much ôf 
my worldly estate I give and bequeath to William Augustus Wheelus.^' 
It must be clear, as stated, that he intended by this paper to dispose of 
ail his property, and except the provision for burial expenses there isriô 
other disposition of property than that contained in the words lastqùotedl. 
Now, can there be any reasonable doubt, from an examination of this 
paper alone, that the testator intended to leave the remainder of his prop' 
erty to William Augustus Wheelus? No other meaning can be giveh 
it consistently with the view that by this paper he intended to dispose 
of ail his property. It is clear that he did so intend, and equally clear 
that the only construction which can effectuate that intention is the one 
just stated. Assume that nothing can be inserted, as is so strongly 
contended, is the will as it stands intelligible, viewed from the position 
in which the testator stood when it was made, and gathering by extrinsic 
évidence the circumstances then surrounding him for that purpose? A 
case coming as close to this in its facts as any other cited in the argument 
is that of In re Bassdt''s Estate, (Perkins v. FladgaU,) L. R. 14 Eq. 64. 
The testatrix there made a will which she declared to be her last will and 
testament, by which she appointed an executor, and, after giving several 
legacies, proceeded as folio ws: 

"After thèse legacies and my doctor's bills and funeral expenses are paid, 
I leave to my sister Mary Perkins, * * * without any power of control 
whatsoever of her husband, John Perkins. In case of her death to be equally 
divided amongst the children or grandchildren." 

This was held to be a good gift of the residue of the estate. Sir James 
Bacon, V. C, in his opinion, says: 

"I should feel the greatest objection to supplying any words in a will, but 
I do not think this will unintelligible as it stands, and accordingly I do not 
866 the nécesslty of supplying any words. I read the will as intended to dis- 
pose of the wbde of testatrix's estate and effects. That must hâve beén her 
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intention, as ia generally tbe case, when she set about making her * last -wlll 
and testament, ' that would vest the whole of her estate in the exécuter. Then 
she g) vesicertain legacies wbich it was the duty of the exécuter to pay. Then 
,9he payai: «After thèse legaoiea * * • are paid, I leave to my siater Mary 
.PerkJns» .* i* ' !" Without any power or control whatsoever of her husband 
John JPerfcins, In case of her death to be equally divided amongst her children 
or grandchildren.' The intention of the testatrix is express. If I could flnd 
any indication of an intention to give anything else, as, for instance a iegacy 
of £500, it would be différent; but what other meaniug can be attributed to 
thèse wofds except that whlch I hâve suggested? What answer can be given 
to tbe question, 'What did she mean to leave?' except this: the entirety of 
the reaidue of her estate. Where, tlien, is the difiSculty? No doubt the word 
•residue,',if isupplied, would satisfy the meaning; but that only shows that 
the^rnéaningof the testatrix maybeexpressed byotherwords than thosewhich 
she hàa ubed. The cases which hâve been cited furnish no rule whatever for 
the Inteirpretàtion of the présent case. If the whole of tbe property had been 
reàlized and placed on a table; the executor must bave flrst paid out the leg- 
Acies, and then handed over ail the rest to tlie testatrix's sister." 

The samé argument presented in this was presented in that case, as 
piiown by, brief of cûunsel in the report of that case, and yet the conclu- 
sion of the vice-chancellpr was as above quoted. There was no language 
whatever in that will to show hqw much was left to Mary Perkins, and 
yet, as it vas çlear that the testatrix set about making her last will and 
testfiment, ,and thisie waS.no other disposition of her property after cer 
^ihlegacies except thçone beforethe court for construction, it was halo 
that the intention waa togiye the residue. Ail that is, said in favor of 
giving CjÈféçt to that may,with equal force be said of the will now before 
the àojiit. The case oi j^ohim v. Mohun, 1 Swanst, 201, cited by com- 
plainapts, ^nd favorable to them, was decided three-quarters of a century 
ago, aind is npt authority even in England now, as is évident from the 
decisibn iù thç case In re BasseWs Edate, supra. 

While" the , case of Hawman v. Tfixmias, 44 Md, 30, strongly relied 
on by con^plainants' counsel, is very much like the case at bar, stiU 
it ,does not appear from the report of the case that the facts were as 
hère. The part of the will there construed is stated in the report to be 
jthe second fclause. How many other clauses in the will there were is 
not shoTirn in the report of the case. It does not furnish simply and 
clçarly , the, question presented in this case, or in the case In re Ba&selVs 
Mstatey ^fTd. It is probably true, however, that the décision of the 
suprême court of Georgia, in construing this will, and the views of 
this court, are not in harmony with Hawman v. Thomas. The case 
jcîtedof, ,^wm'8 Ex'rs v. JZfen, 18, How. 385, is unlike this in its facts, 
althoùgi) syippprting the gênerai position of complainants as to the strict 
irule governing the admission of extrinsic évidence in the interprétation 
ofwÙlsi whiçh position it is not considered necessary to controvert. Nor 
là' ît nëcèssary to go fuirther into the many authorities cited to discuss 
the question of the extent aliunde testimony will be heard, for the purpose 
\)f' eSbWntt^àinbiguitiés, latent and patent, and the nice distinctions 
apd ^itfetfncés in the séveral linea of authorities. The law in Georgia 
pi^ thi^.a^)3J^ct is now embodied in the Code, § 2457. The view taken 
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by this court of this will and the law controlling its interprétation seems 
to render considération of this phase of the law superfluous. 

There is no sufEcient reason to justify this court in departing; from the 
décision of the suprême court of the state. On the contrary, there is 
much reason to adhère to it as a correct rule to be adopted in the con- 
struction of this will. 

The other question submitted in this case, and which may now be dis- 
posed of, is, what class of property passes by this will? The Code of 
Georgia (section 2461) déclares: 

"AU property acqulred subséquent to the making of the will shall pass un- 
der it if its provisions be sufflciently broad to embrace such property," 

The Code containing this provision went into effect January 3, 1863. 
The suprême court of the state, in Gibbon v. Gibbon, 40 Ga. 662, held 
that this section of the Code "is prospective only, and after-acqnired real 
estate does not pass under a will made before the Code went into opéra- 
tion, even though the testator did not die until afterwards." The facls 
hère are like the facts there, so far as the question presented is concerned. 
The will hère as there was made before the Code, and hère as there the 
testator died after the Code went into effect. That décision must be con- 
trolling hère, and the conclusion is that the after-acijuired real estate of 
the testator does not pass by this will. This disposes of the questions 
that can now be settled, and an order may be taken for a référence to a 
master in order that the condition, extent, and character of the estate 
may be ascertained, and the proper accounting bad, that ônal decree 
may be reudered in the case. 



Hayden V. Official Hôtel Red-Book & Dieectory Co. et ai. 

{Circuit Court, S. D. New York. July U, 1890.) 

Btockhouibes— Sale op Corpobate Pbopertt— Pubchase bt Majobitt. 

The stockholders of a corporation flnancially embarrassed, resolved to wlnd up 
the business, and authorized the trustées to sell the property to pay debts. At a 
sale duly advertised, of which the stockholders had notice, and at which many were 
présent, the property was struck off to the secretary, who was also one of the 
trustées, and bought in the interest of a combination of stockholders formed in 
good f aith, for their own protection, after it seemed probable that the property 
would not sell ezcept at a great sacrifice. It appears to hâve been sold for ail that 
It was worth, and the purchase by the secretary wasapproved by a majority of the 
stockholders,— by ail except the complainant. Eeld, that it is not shown that the 
action of the majority was oppressive or in bad f aith, that the sale would not be 
set aside on thèse facts, and a preliminary injunctiou will be ref used. 

In Equity. 

Bill by a stockholder to set aside a sale of the corporate property to a 
combination formed by the majority. Ou motion for a preliminary in- 
juhction. 

Zouis F. Posi, for complainant. 

WUliain J. Fanning, for défendants. 
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Wallace, J. It appears upon this motion tliat the Travelers' Pub- 
lishing Company, a cômmerical corporation, became financially embar- 
rassed, and its stockholders, at a meeting called to consider its affairs, 
concluded to wind up the business, and sell its property to pay its debts, 
aiid at this meeting authorized the board of trustées to make sale of the 
whôle or any part of the property at public or priva te sale, as in their 
judgment should seem best; that the trustées concluded to sell the prop- 
erty at public auction, and after reasonably advertising the sale, and 
giving notice thereof to ail the stockholders, they sold that part of it in- 
volved in this action; that many of the stockholders, as well as the trus- 
tées, wère présent at the sale, and after several bids were made the prop- 
erty was struck ofî to one Jacques, the secretary, and one of the trustées 
of the corporation, he beihg the highest bidder; that he bought the prop- 
erty in the interest of a combination of stockholders, who had united to 
pirotect themselves when, and not until, it appeared that the property 
could not prpbably be sold except at a great sacrifice; and that, imnie- 
diately after the purchase by Jacques, he transferred the property to a 
ne w corporation, the stockholders of which consisted principally of those 
stockholders in the other corporation who had united together. 
, So far as now appears, the price at which the property was sold to 
Jacques was ail thatit was worth, and everything that was donc had the 
approval of aH the stockholders except the complainant. Under thèse 
circumstances the sale cannotbe annulled at the suitof the complainant, 
or of the corporation, assuming that the complainant représenta it for 
the purposes of this action, merèly because the property was bought by 
one of the trustées of the corporation. He was acting with the assent 
of those who, being the majority of stockholders, were entitled to repres- 
ent the whole body of beneficiaries; and the rule which forbids a trustée 
from purchasing for himself or for another the property of which he is 
the fiduciary does not extend to a case where he does so with the con- 
sent of ail interested. The real question in the case is whether the ma- 
jority stockholders were acting in good faith towards the complainant, 
as a minority stockholder, in anthorizing the sale of the property, and 
its purchase by the new corporation. The right of the majority stock- 
holders of a corporation established for manufacturing or trading pur- 
poses to wind up its affairs, and dispose of its assets, even against the 
objections of the minority stockholders, whenever it appears that the 
business caii be no longer advantageously carried on, is well recognized. 
Treadivdl v. Manufacturing Co., 7 Gray, 393; Wilson v. Proprîetors, 9 R. 
I. 590; Lauman v. Railroad Co., 30 Pa. St. 42. But they cannot be 
permitted to exercise this right in a manner inconsistent with good faith 
towards the minority stockholders; and if it is exercised oppressively, 
and they purchase the property of the corporation for themselves at an 
inadéquate priée, the transaction will not be permitted to stand. Enin 
V. Navigation Co., 23 Blatchf. 517, 27 Fed. Rep. 625. There are circum- 
stances in this case which sùggest unfavorableinferences; but there ia 
quite convincing évidence that the only purpose of the stockholders who 
combined together, and purchased the property, was to prevent a sacri- 
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fice of the property, and enable enough to be realized from ît to pay off 
the debts of the corporation, and that they had no design to disregard 
the interests of the complainant. 

It may be that at the final hearing the facts will présent a différent 
aspect, but on the case as it nowappears a preliminary injunction should 
not be granted. The motion is denied. 



National Bank of Vieginia v. City of Richmond et ci. 

Mebchants' Nat. Bank v. Sajib. 

(Circuit Court, E. D. Virginia. July 1, 1890.) 

1. Taxation — Assessments — National Banks. 

Under Rev. St. U. S. § 5319, which déclares that nothing în the national bank- 
ing aot shall prevent ail the shares of stock of a national bank from belng ineluded 
in the assessment of the personal property of the owners of such shares, an assess- 
ment of the entire stock of a national bank in soliÂb against the bank itself Is in- 
valid. 

•■ SaMB — CONSTITUTIONAL LaW. 

Act Va. Jan. 27, IbSO, whi^h attempts to legalize taxes levied upon such Invalid; 
assessment, is void. 

In Equity. 

James Alfred Jones, for National Bank of Virginia. ' 

Pejrram Â S^ng/èMow, for Merchants' National Bank. 

C. F. ilfereditA, City Atty., for défendants. 

Before Bond and Hughes, JJ. 

Bond, J. On July 17, 1889, the défendant Cunningham, who was 
the collector of taxes for the city of Richmond, presented to the Mer- 
chants' National Bank of Virginia, located at Richmond, a bill of taxes' 
assessed upon the shares of stock of that association, of which the fol-, 
lowing is a copy: 

1889. (WardS.) 

The Merchants* National Bank, to City of Eichmond, Dr. 
Tax on shares of stock, ... - $255,000 

Less value of real estate, - - - 53,942 



$201,058, at 1.40, $2,814 81 

— With a request that the same be promptly paid, to avoid a penalty, 
of 5 per cent, iraposed by the ordinances of that city. A similar bill 
for taxes, to theamount of $2,324, was presented to the National Bank 
of Virginia, as a tax on its shares of stock, which were valued at $216,- 
000, with à déduction of $50,000 for real estate held by the bank. After 
the présentation of thèse bills by the collector, the corporations whose^ 
shares had beèn assessed for the payment of the tax Sied separate bills 
of coniplaint in this court to enjoin the coUectoi frcan proceeding to col- 
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lëct the sâmè from the bank. A temporary injunction was îssued, and 
iiow, thë matter haying: been finally heard upon their answers and ex- 
hibits and arguments of counsel, it is to be determined whether the 
temporary; injunction shall be dissolved or made permanent. 
: The power to tax national bank shares is given by section 5219 of 
Revised Statutes, which déclares that nothing in the law of the United 
States respecting banks shall prevent ail the shares in any such asso- 
ciation from being included in the valuation of the personal property 
of the owner or holder of such shares, in assessing taxes imposed by au- 
thority of the state within which the association is located. The tax in 
thèse cases is assessed upon ail the shares issued by the association in 
solido against the association, and the cashier is required by the collector 
to pay it or be subject to a penalty. In the Case of First Nat. Bank of 
Richmond, 39 Fed. Rep. 309, (tried in this court a short time ago,) the 
record in which case hasgone to the suprême court, it was held by the 
district judge that such an assessment of a tax on the whole of the shares 
of a bank, at their market value, was nothing else than an assessment 
of the capital stock of the bank, and was not authorized by the act of 
congress, and that to tax the shares of the bank at ail they must be listed 
in the name of the shareholder. Any other view of the law than this 
■wpuld work a grievous wrong to the shareholders of national banks. By 
thé làw of Virginia, every person assessed for a tax upon his personal 
property has a right to deduct from the valuation the amouut of his in- 
debtedness, so that he may be charged only with taxes on what he owns, 
when a balance is struek between him and his creditors. To assess the 
bank on ail its shares in solido is to prevent entirely a shareholder therein 
from this benevoient and just "provision of law. 

Since the décision in the Case ofihe First Nat. Bank of Richmond, prompted 
by a désire to remedy this difficulty, the gênerai assembly of Virginia, by 
actapproved January 27, 1890, provided: 

"An act to legHlize and confirm certîiin taxes imposed by the city of Rich- 
mond, foT the year 1889, npon ail the sliares of stock issued by state and na- 
tional b^nk s located in said city. (1) Be it enacted by the gênerai assembly 
of Virginia that Ihe asât-Ssments foi: taxes im|.osed by the city ofKiclimond 
for the year eighteen hundred and eiglity-nine, upon ail shares of stock issued 
by state and n.itioniil banks lotaled in said city, aud required by said city to 
be paid bytlie cashier Ofîeach bank, reSpectively, are liereby legalized and 
conflrmed, subject to the right ol' the shareliolders, or their personal représenta- 
tives, of stock issued by the national or state banks which were located in said 
city during ihe year eighteen hundred and eiglity-nine, to claim a déduction 
from iJT cancellation of sUch assessments as provided for in tlie next section. 
(2) Wittiin flve days from the passiige of .ihis act the collector of city taxes of 
said City sliall notify the cashier of eacii of sidd banks tliat at thé office of such 
collector the said collector vvill be in attendance at his oïljce for tliree weeks 
8ubse{[uent to the Service of said notice, and will heur any applications that 
may. be n]9<l& to liiin for the .purpose of deducting f|-om the assessment afore- 
said any ainount which any shareholder of any one oi. mure of said banks, or 
any personal représentative pf such shai-eholder, by reason of the indebtedness 
of said shareholder, would' Jbave been entitled to deduct from the a^igregate 
value of his shares of stock, liad suchamount been invested in otiier moneyed 
capital. (8) During the îtimè abuve named the casbiers of any of said banks. 
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: or any holder of any ahares of stock isâued by any of such bahks âssessed as 
above stated» or any one representing such shareliolder, may appear before 
such coUector, and make application to hâve a déduction made as ^bove stated. 
The collector ffhàll hâve power to adiuinister an oath to theapplicant, and, 
after an examination of him upon the material facts of such application, shall 
grant such déduction: provided, the shareholder bas made no déduction on 
account of his indebtedness from his other personal property. Or, if the said 
collector shall be satisfied from the évidence before him orotherwise that any 
such shareholder paid a municipal or county tax fortheyear eighteen hundred 
and eighty-nine upon his shares of stock in any other county, city, or town of 
this state, he shall deduct from said assessment an amount equal to the tax 
charged in said assessment upon the shares of stock so held by such person. 
(4) Atter the expiration of the time allpwed for hearing the application above 
mentionod, the said collector shall amend the tax-bill now held against each 
cashler as above mentioned, by deducting therefrom the aggregate of such 
déductions as may be allowéd to the stockhôlders of the bank of which he Is 
cashler. After each of said tax-bills bas been so amended so far as required 
by reaspu of «ny such déductions,, the collector âhall présent the saçue for pay- 
ment to the cashler against wbom It is assessed, and, if the same be not paid 
within ten days from said présentation, the same shall then become a â<)lin- 
qnent tax due said clty, and liable to the imposition of such penalties, aiid to 
be enfqrced as other deliaquent taxes d ue said city. (5) This act shsill be in 
force from its passage." 

ït seems from this statute that the state, still adherîng to the right to 
assess the tax on ail the shares of a banking association to the associa- 
tion, bas directed the collector to notify the cashier of each bank' that 
he vyill be ready at a certain time and place to triakë any déduction 
from the assessment which any shareholder may show he is «ntitled to, 
and that he will amend any bill against any cashier as he may be advised 
after such showing. But this does not avoid the difficulty, for, even if it 
were the duty of the cashier, which it is not, to notify the stockhôlders 
that the bank had beenasseseed for a tax upon its whole shares at a cer- 
tain valuation, it would be impossible for him, without great difficulty, 
to apportion the amount among the sharehoHers. The taxes of the city 
pf Riqhmond are higher than they are in the lesser towns of the state, 
and a, shareholder in Danville is not liable for as much tax as a share- 
holder in Riçhmond, nor is his tax payable to the same municipality. 
While the cashier can be required to coUect and pay the tax, he cannot 
be required to ascertain its amount. This is the duty of those appointèd 
to assess, and levy the tax in accordance with the law of Virginia. It 
was in view pf this that congress provided (Rev. St. § 5210) that every 
national bank should keep at ail times a fuU and correct list of the names 
.and résidences of ail the shareholders of the association, and th€( number 
of shares hèld by each, to be open to the inspection of ail the shareholders 
and the officerB authorized to assess taxes under state authority. The 
last clause lyould be useless if the state ôfficers were permitted to djscover 
the number pf shares the bank had issued, and then assess the tax on 
them in solido against the bank at market value. The method of assess- 
ment pf tbjs tax was illégal in thefirst instance and void, and no act of 
the gênerai ^^ssembly of Virginia can validate it. The case of SupermorK 
y. Stanley, lOd U. S. 305, which has been urged in argument in support 
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of the validating act above quoted, is not in point. There ît appears tîie 
asse^sment was against the stockholders. We think the injunction here- 
tofore granted should be made perpétuai, and it is so ordered. 

Hughes, J., concuis. 



CbMïIBBCTAL NaT. BaNK 01" CINCINNATI V. HaMILTOK NaT. BaHK OF 

Ft. Waynb. 
{Circuit Court, D, InAiana. July 15, 1890.) 

RtJTSfl ANB BANKmO — COIXEOTIONS— tPATMENT. 

Ah indorsee for collection for accoant of a prlor Indorsee for collection Is llable 
to the owner of the draf t for the amount coUeoted, and not remitted to the owner oi 
the prlor indorsee, though crédit for the amount was, given the latter, and he 
cbsrged the collector, and oredited the owner, and waa oharged for the same by the 
owner, and though the éoUector, by virtue of an agreemetit wlth its indorser, 
Wnéreby the amount due jrOm one to the other for coUections was to be plaoed to 
the latter's crédit with a certain bank, wrote to that bank to place the amount to 
the crédit of the prier indorsee, whioh order it could hâve countermanded af ter no 
' tiçe pf the latter's failure^ 

At 141W. 

Lam^nce MaomoeU oxià Morria & Barrett, for plaiotiS'. 
Bell & Morris, îoT dQÎçDd&at, 

Geesham, J. In April, 1 884, the plaintiff sent to Fletcher & Sharp, 
bankerg at Indianapolis, a draft indorsed: "Pay to the order of Fenton, 
for eollection, on account of Commercial Bank." Fenton was Fletcher 
& Sharp's cashier, and the draft was sent to them in pursuauce of an ar- 
rangeinent entered into in 1883, whereby Fletcher & Sharp wereto make 
collections for the plaintiff, and remit balances on the Ist and 15th of 
each month. Fletcher & Sharp indorsed the draft: "Pay to the order of 
John Mobr, Jr., cashier, or order, for collection, for account of Fletcher & 
Sharp, "i-Tand sentitto the défendant, whose cashier JohnMohr was, at Ft. 
Wayne. The défendant collected the draft on July 10, 1884, and the 
Same day oredited Fletcher & Sharp with the proceeds, $3,497.49, and 
advised them of the fact. On receipt of tins advice, July llth, Fletcher 
& Sharp charged the défendant, and credited the plaintiff, with the 
amount, and notified the latter. This notice was received by the plain- 
tiff July 12th, when it charged Fletcher & Sharp. On July 15th the 
défendant posted a letter at Ft. Wayne, addressed to Winslow, Lanier 
& Co., bankers at New York, directing them to crédit Fletcher & Sharp 
with the amolint collected. At this time, and for several years previous, 
the défendant and Fletcher & Sharp hàd made collections for each other 
under an arrangement wheréby àny amount due from one to the other 
was placed to the latter's crédit with Winslow, Lanier & Co., with whieb 
banking firm both kept accounts; but the plaintifif had no knowledge of 
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thîs arrangement. The défendant in good faith directed that the crédit 
be given to Fletcher & Sharp in New York, not knowîng that they were in- 
debted to Winslow, Lanier & Co. Fletcher & Sharp failed, and ceased 
to do business, on July 14th, which failure was announced in the even- 
ing papers of Ft. Wayne the next day, after banking hours, not, how- 
ever, until isiiter the défendant had posted the letter of instruction to 
Winslow, Lanier & Co. This letter was received in New York on July 
17th. The défendant knew of the failure of Fletcher & Sharp on July 
16th; and, although it had ample time to hâve done so, it failed to coun- 
termand the order sent by mail to the New York banking firm. On 
July 25th the plaintif! addressed a letter to the défendant, claiming the 
collection, and demanding that it be remitted. The demand was re- 
fused, and this suit was brought to recover the amount. 

The indorsement to Fletcher & Sharp "for collection" au thorized them 
and their indorsee to collect the draft for the owner, the plaiutiff. 
Fletcher & Sharp received the draft for collection, and for no other pur- 
pose, and the restrictive character of the indorsement informed the de- 
fendant that the title remained in the plaintiff, and that it would own 
the proeeeds when collected. The défendant became a mère subagent 
of the plaintiff for collection, with no more right to pay the proeeeds to 
Winslow, Lanier & Co. than Fletcher & Sharp would hâve had if they 
had made the collection. Fletcher & Sharp acquired no property in 
the draft, and they passed none to the défendant. The défendant, as 
subagent or trustée of the plaintiff, was bound to send the proeeeds tp it 
directly, or through Fletcher & Sharp. It did neither. The défendant 
claims that the placing of the amount of the collection to the crédit of 
Fletcher & Sharp on the books of Winslow, Lanier & Co., the charging 
of the same amount against the défendant by Fletcher & Sharp, the cred- 
iting by them of the plaintiff with a like amount, and the charging of 
Fletcher & Sharp by the plaintiff, amounted to a pay ment by the de- 
fendant to the plaintiff, through Fletcher & Sharp; that the defer dant 
should not be required to pay the money again; and that the draft and 
its proeeeds were, in ail respects, treated in accordance with long and 
weli established custom and usage among banks and bankers. The 
plaintiff' s indorsement upon the draft was plain , and its légal force can- 
not be defeated by resort to usage or custom, or by any method of book- 
keeping. Sweeny v. Easter, 1 Wall. 173; Bank of the Melropolis v. Mrst 
Nat. Bank of Jersey City, 19 Fed. Rep. 303; Bank v. Armstrmig, 39 Fed. 
Rep. 684; Mrst Nat. Bank v. Reno Co. Bank, 3 Fed. Rep. 257; Blainev. 
Baume, 11 R. I. 119; Bank v. Hubbdl, 22 N. E. Rep. 1031; Pars. Notes 
& B. § 143. In discussing the effect of indorsements of this character, 
the suprême court, in White v. Bajik, 102 U. S. 6o8, said: 

; "Tbe languageof the indorsement is without ambiguity, and needs no ex- 
planation, either by paroi proof , or by resort to usage. The plain meauing of 
it is that thé accepter of the draft is to pay it to the indorsee for the use of 
the Indor<4er. The indorsee is to receive it on account of the indorser. It 
does not purport to transfer the title of the paper, or the ownership of the 
money when received. Both thèse remain, by the reaspnable and almost nec 
v.42F.no.l5— 56 
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essary mieaning of the language, in thé indorser. ♦ * * If this be a soand 
View of the légal effect of the written indorsement; neither paroi proof nor 
custom can be received to contradict it." 

Instead of sending the money directly to the plaintiff, or through 
Fletcher & Sharp, the défendant sent it to Winslow, Lanier & Co., in 
New York, not for the p]aintiff, but to the crédit of: Fletcher & Sharp. 
It was a violation of the plain terms of the plaintiff's indorsement to 
thus treat the draft and its proceeds as the property of Fletcher & Sharp. 
The défendant sent no raoney to New York to be credited to Fletcher & 
Sharp. It simply instructed Winslow, Lanier & Co. » by,ietter, to charge 
it, and crédit Fletcher & Sharp with an amount equal to the collection; 
and, if the letter of instruction left Ft.: Wayne before the défendant 
knew of the failure of Fletcher & Sharp, the défendant -knew of the fail- 
ure in ample time to hâve sent a dispatch countermanding the instruc- 
tion. Finding and Judgment for the plaintiff for the amount coUected, 
with ioterest. 



United States t>. Kelsby et aï. 
. i)ÇHsiiHet Court, }j^. D.Texas, Brawnsville Division. Jnaeie, 1890.) 

i. OniSNSBB ÀSilSBI BLEOTiON. tiAWS— INDIOTMBNT. 

' Kev; 8t; XJ. & § SBlSj proVidea that every ofûcer of an electioi» for congressmaii 
whp neglectsor relusé«/to perform any duty in regard to aucb eleotion required of 
hlmibylaw, or who violâtes àny duty sp imposed, or who knowingly does any acts 
théreby nnauthorized, with intentto affeot any snoh élection, sUall be punished. 
Held, tbat an indictment charging tbat the défendants, ipemiDers of the county 
commissioners' court, "unlawfuUy, fraudulently, corruptly, and felonlou8ly,"8up- 
pressed the returnof certain ballots, withontchargingthat the offense was com- 
mitted '^knowingly, " anâ> witbout setting ont the acts Wbich constituted such sup- 
pression, is f atally def ective. \ 

8.~Saiib. ■' ■ ' ■ ■'^• 

Undec Rev. St. Tex, art 1705, whioh requirea the county commissioners' court to 
"open the«leotion retums, and estimate the résuit, recording the state of the poils 
In each precinct, " an indictment against the members of sucb court which charges 
that the défendants did MunlawfuTly, fraudulently, corruptly, and feloniously neg- 
lect and refuse to reçoive, estimate, and count ail the ballots voted and returned to 
tbem," dbes not charge any offensé; tbedr duty buing confined to the retums, and 
having no connection with the ballots. 

8. Sahb. 

The omission in such an indictment to allège affirmativëly that the eleotion re- 
tums were delivered to the commissioners' court is a fatal defect. 

At LaWé On demurrer to the indictment. 
A. J. Evans, Dist. Atty., for plaintiff. 
J. B. Wells, for défendants. 

MaxeY, J. The questions for détermination în this case arisetipon 
demurrer to the indictment. It is alleged thèreîn ihsX on the 6th dây 
of Npvember, 1888, there was held at Jloma, precinct No, 2, Starr coun- 
ty, Tes., a gênerai élection fora member of congress from the seventh 
congressional district, at which more than 200 votes were cast, and that 
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the votes and ballots so cast "for a représentative în congress were then 
and there duly estimated and counted and returned by the judges and 
clerks of said élection at said precinct No. 2, at Roma, Starr county, to 
the county judge of Starr county, Tex., in ail respects according to the 
élection laws of the state of Texas in such cases made and provided; and, 
further, that it then and there became the duty, under the laws of the 
state of Texas, of the county court of Starr county, Tex., the said court 
being then and there, to-wit, on said 6th day of November, A. D. 1888, 
and on the 12th day of November, A. D. 1888, composed of one J. P. 
Kelsey, county judge, and one James Barbour, and one Antonio Ramerez, 
and one Juan Gonzales Vêla and one William Muquerza, and one R. 
Alderette, county commissioners, to receive, estimate, and count ail the 
ballots voted and returned to them from ail the precincts in Starr coun- 
ty, Tex., and particnlarly from precinct No. 2, atRoma, Tex., for a rep- 
résentative in congress, which duty said county court was bound to do and 
perform in the county of Starr, and in the state of Texas, and on the 12th 
day of November, 1888, the same being five days, exclusive of Sun- 
day, afterthesaid 6th day of November, A. D. 1888, under the constitu- 
tion and laws of the state of Texas. " The indictment further charges 
that on said 12th day of November, 1888, "the said J. P. Kelsey, and 
the said Antonio Ramerez, and the said Juan Gonzales Vêla and William 
Muquerza and James Barbour, each and ail being then and there officers 
of said gênerai élection for a représentative in congress, so held, as afore- 
said, on said 6th day of November, 1888, within and for the county of 
Starr, did, on said 12th day of November, 1888, unlawfuUy, fraudu- 
lently, corruptly, and feloniously, neglect and refuse to receive, estimate, 
and count ail the ballots voted and returned to them from ail the élection 
precincts in Starr county, Tex., and particnlarly from precinct No. 2, 
at Roma, Tex., for a représentative in congress at said gênerai élection, 
* * * and then and there did unlawfulJy, fraudulently, and corrupt- 
ly and feloniously suppress the return of ballots cast at said precinct No. 
2, at Roma, Tex." Four grounds of demurrer to the indictment are as- 
signed by the défendants, which may, for convenience, be condensed 
into the three foUowing: (1) The acts charged against the défendants 
do not constitute an offense against the laws of the United States; (2) 
the indictment does not charge the "défendants with any act or acts 
which would constitute a crime or offense, or a failure to perform any 
act or duty imposed upon them by the laws of the state of Texas;" (3) 
the "indictment is so contradictory, inconsistent, and répugnant in its 
averments as to be wholly void because thereof." 

The offense charged against the défendants is for neglect to perform a 
duty imposed by the statutes of the state. That congress bas the "con- 
stitutional power to enact a law for punishing a state officer of élection 
for the violation of his duty under a state statute in référence to an élec- 
tion of a représentative to congress" is settled by the suprême court in 
the following cases: Ex parte Siebold, 100 U. S. 371 et seq.; Ex parte 
Clarke, Id. 403,404; In re Cby, 127 U, S. 752, 753, 8 Sup.Ct.Rep. 
1263. To détermine, therefore, whether the défendants are charged 
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with the commission of an offense, it will be necessary to consider the 
laws of the statê in connection with section 5515 of the United States 
Revised Statutes, upon which the indictment is founded. That section 
is in the following language: 

"Sec. 5515. Every offlcer of an élection at which any représentative or del- 
egate incongress is voted for, whether such offlcer of élection be appointed 
or created by or under any law orauthority of tlie United States, or by or nn- 
der any atate, territorial, district, or municipal law or authority, who neglects 
or refuses to perfortn any duty in regard to such élection required of him by 
any law of the United States, or of any state or territory thereot; or wlio 
violâtes any duty so imposed; or who knowingly does any acts thereby unau- 
thorized with intent to affect any such élection, or the resuit thereof ; or who 
fraUdulently makes any false certificate of the resuit of such élection in re- 
gard to such représentative or delegate; or who withholds, conceals, or de- 
stroys any certificate of record so required by law respecting the élection of 
any such représentative or delegate; or who neglects or refuses to make and 
return such certificate as required by law, * * * shall be punished as 
prescribed in section flfty-five hundied and {ten) (eleven.)" 

The section embraces several distinct offenses, for the commission of 
which the same punishment is denounced. Its purpose is to punish 
"every officer of an élection" who may commit any of the offenses prop- 
érly included within its provisions. In the présent case the indictment 
is framed upon the following clauses of the section: 

"(1) Every offlcer of an élection * * * who neglects or refuses to per- 
form àny duty in regard to suCh élection required of him by any law of the 
United States, or of any state or territory thereof;" or (2) "who knowingly 
does any auts thereby unauthorized, with intent to affect such élection, oi: the 
resuit thereof." 

! It is insisted by défendants, in support of their demurrer, that they 
wére not officers of élection, within the meaning of thé fédéral statutes, 
and therefore they are not amenable to the penalty thereby denounced, 
Gonstruing section 5515 in U. S. v. Msher, Jndge Baxter held that "none 
but officers of an élection are within either the letter or spirit of the law." 
8 Fedi Rep. 414-417. To the same efï'ect are the cases of U. S. v. Olay- 
tm, 2 Dill. 223; U. S. v. Baldndge, 11 Fed. Rep. 553; and U. S. v. Wright, 
16 Fed. Rep. 114. If none but officers of élection are liable to indict- 
ment and punishment under the statute, are the defeiidants such officers? 
Are the menibers of a county commissioners' court, whose gênerai officiai 
duties pertain solely to county afîairs, such as managing county finances, 
building bridges and roads, levying county taxes, etc., (Rev. St. Tex. 
arts. 1514-1524,) and having no duty to perform in connection with the 
élection except the incidental ones hereafter indicated, officers of élection, 
within the purview of the act of congress? There are numerous adjudged 
cases — among them may be noted the following — which fegard and treat 
judges of élection, clerks, inspectors, commissioners of élections, and su- 
pervisors as officers of élection, within the meaning of section 5515. In 
reCoy, 127 U. S. 731, 8 Sup. Cf. Rep, 1203; Ex parte SiéboU and Ex: 
parte Clarke, supra; In re Coy, 31 Fed. Rep. 794; U. S.v. Jacksmi, 25' 
Fed. Rop.-648; (7» S. v. Baldridge, supra; U. S. v. Wright, supfa; U. S. 
^.Mmissey-, 32 Fed. Rep. 147; iïa; parte P^Um, 29 Fed. Rep. 900; V.S^ 
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V, Grem, 33 Fed. Rep. 619; and U. S. v. Davis, Id. 621; U. S.v. Fiska; 
8 Fed. Rep. 414. In none of the cases cited, except the last, did the 
court discuss the question of who are élection officers, and evidently for 
the reason that the défendants charged were too plainly within the pro- 
visions of the statute to require argument. In U. S. v. Fisher the de- 
fendant was a superviser of élections, deriving his authority to aet from 
fédéral appointment; and the court, in holding him to be an ofRcer of 
élection, uses this language: 

"An ofïicer whose only officiai duties relate to the registration of voters as 
preliminary to the exercise by them of their right to vote, to be présent at the 
poils during the time the votes are being cast, to engage in the work of can- 
vassing the ballots, to personally scrutinize, count, and canvass each ballot 
cast, and to remain with the inspectors and other officers of such élection until 
the votes are canvassed and counted, and certiflcates and returns are wholly 
completed, is an offleer of the élection so supervised by him, within the mean- 
ing and intention of the section under and pursuant to which the counts un- 
dèr considération were framed," 8 Ped. Rep. 416. 

The duties of fédéral supervisors are prescribed by the statutes of the 
United States. TJnder the laws of Texas, the persons termed "officers 
of élection" evidently embrace and inelude only the presiding officer of 
élection, the two judges, and two clerks of élection, (title 34, Rev. St., 
and Acte 1883, pp. 50-52;) and it is thereby made the du ty of such offi- 
cers at each élection precinct to hold the élection, reçoive the ballots, and 
CQunt the votes. Rev. St. arts. 1694-1696. And, when the ballots 
hâve ail been counted, the managers of the élection, consisting of said 
presiding officer, judges, and clerks, (Rev. St. art. 1673,) shall make out 
the returns in the manner prescribed, and deliver one of such returns to 
the county judge. Acts 1883, i>. 51, art. 1698. The élection returns 
are required to be delivered to the county comraissioners' court by the 
county judge or clerk, as the case may be, on the day appointed by law 
to open and compare the poils, (Acts 1883, p. 51, art. 1699,) which day 
is declared to be the Monday next foUowing the day of élection. Id. art. 
1700. In respect to such return the duty of the court is defined in the 
following words of the statute: 

"On the Monday next following the day of élection, and not before, the 
county commissioners' court shall open the élection returns, and estimate the 
resuit, recordJng the state of the poils in each precinct in a book to be kept for 
that purpose." Id. art. 1705. 

It is thus apparent that there is no duty devolving upon the commis- 
sioners' court, under the state laws, requiring it to conduct the élection, 
count the ballots, make the returns, or do any act which has connection, 
either direct or remote, with holding the élection. Its duty begins on 
the Monday next following, and is limited to opening the returns, esti- 
niating the resuit, and recording the state of the poils in a proper book. 
In the case of U. S. v. Olayton, the défendant, who was the governor of 
A:rkansas, was indicted for the delivery of a false certificate of élection 
to pne Edwards. It was objected to the indictment that under the act 
ot (îongress the défendant was not an officer of élection. In snstoining 
the demurrer, Judge Dillon observes : 
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"In View of thèse acknowledged rules of law, the question occurs: Did 
congresB mean bythe use of the words • offlcer of élection ' or «élection offleer,' 
in the section of the statute on which the indictment is framed, to include 
the governor of a state? Is the governor an élection offleer? It seems to us 
not. Thèse words are apt and uàual words to describe the clerks and judges 
of élection, but not to describe the governor of a atate. Such is not their 
ordinary and usual meaning." 2 Dill. 226. 

The reasoning of Judge Dillon may be appropriately applied to the 
indictment in ihis case; and it is by no means clear that congress in- 
tended to embrace within the désignation "officers of élection" a county 
commissioners' court. It was intimated by the district attorney, upon 
the argument, that Mr. Justice Bradley, in the case of U. S. v. Davis, 
Governor, Oc.^ tried some years ago at Austin, had construed the words 
of the act to include the governor of a state. If there was a written 
opinion in that case, it does not appear to hâve been reported; and, 
upon examinaiion of the recorda, I find the papers of the case missing 
from the files. In my investigation, therefore, of the questions hère pre- 
sented, I am deprived of the views of the learned justice. For the présent 
a definite expression of opinion upon the point discussed will be with- 
held; and, assuming défendants to be included within the intent of the 
statute, other objections to the indictment will be considered. 

Counsel for défendants further earnestly insisted in argument that the 
indictment does not charge against the défendants "a failure to perform 
any act or duty imposed upon them by the laws of the state of Texas." 
The essential averments of the indictment, important in this connection 
to be noticed, are the foUowing: (1) The ballots cast at Roma precinct 
"were then and there duly estimated and counted, and returned by the 
judges and clerks of said élection * * * to the county judge of Starr 
county, Tex., in ail respects according to the élection laws of tne state." 
(2) That it then and there became the duty of the county court (evidently 
intended by the pleader for county commissioners' court) "to receive, esti- 
mate, and count ail the ballots voted and returned to them from ail the 
precincts, * * * and particularly from precinct No. 2 at Roma," 
which duty said court was bound to perform on the 12th day of Novem- 
ber, 1888. (8) It is charged that the défendants did, on said 12th day 
of November, 1888, "unlawfully, fraudulently, corruptly, and feloni- 
ously, neglect and rei\ise to receive, estimate, and count ail the ballots 
voted and returned to them from ail the élection precincts, * * * 
and particularly from precinct No. 2 at Roma." The indictment against 
défendants is for a neglect and refusai to perform a statutory duty. In 
such a case thé pleader should use the statutory words, or eraploy équiv- 
alent words clearly showing that the offense charged is embraced within 
the intent of the statute. "It is, as a gênerai rule," says Mr. Bishop, 
"sufEcient in the indictment to charge the défendant with acts coming 
fuUy within the statutory description, in the substantial words of the 
statute, without any furthièr expansion of the matter." 1 Bish. Crim. 
Proc. § 611. The Same author announces the resuit reached by him after 
an examination of adjudlcated cases in the folio wing language: 
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"The indictment raust employ bo many of the essential words of the statute 
asshall enable the court to see on what statute it is framed; and, beyond 
this, it must use ail the other words •which are essential to a complète descrip- 
tion of the offense; or, if the pleader chooses, words which are their équiv- 
alents in meaning; or, if again the pleader chooses, words which are more 
than their équivalents, but which include within themselves the f uU signiQca- 
tions of the words not used." Id. § 612. 

Referring to the gênerai rule staled by Mr. Bishop, as to the manner of 
pleading statutory offenses, the suprême court says: 

"But to thia gênerai rule there is the qualiflcation, fundaraental in the law 
of criminal procédure, that the accused must be apprised by the indictment, 
with reasonable certainty, of the nature o£ the accusation against him, tothe 
end that he may prépare liis défense, and plead the judgment as a bar to any 
subséquent prosecution for the same offense. An indictment not so framed 
is defective, although it may follow the languageof the statute." U. S. r. 
aimmons, 96 U. S. 362. 

Upon the same subject the court, in U. S. v. Carll, says: 
"And the fact that the statute in question, read in the llght of the common 
law, and of other statutes on the like matter, ehables the court to infer the 
intent of the législature, does not dispense with the necessity of alleging in 
the indictment ail the facts necessary to bring the case within that intent." 
105 U. S. 612, 613; U. S. v. Mills, 7 Pet. 142; U. 8. v.Britton, 107 U. S. 661, 
662, 2 Snp. Ct. Eep. 512; U. 8. v. Staats, 8 How.M. 

"Every ingrédient of which the offense is composed must be accu- 
rately àtid dearly alleged." U. S. v. Cook, 17 Wall. 174. And says 
the court: 

"Itis an elementary principle of criminal pleading that where the défini- 
tion of an offense, whetherit be at common law or by statute, includes ge- 
neric terms, it is not sufflcient that the indictment shaU charge the offense in 
the same generic terms as in the définition; but it must state the species, — it 
must descend toparticulars." U. 8. v. CruiJcshanJe, 92 U. S. 553. 

See, àlso, Francis v. State, 21 Tex. 286; Henderson v. State, 14 Tex. 
510. And it is said by Judge Dillon in U. S. v. Whittîer that-^ 

"Statutes creating crimes will not be extended by judicial interprétation to 
cases not plainly and unmistakably within their terms. If this rule is lost 
sight of , the courts may hold an act to be a c ime when the législature never 
so intended. If there is a fair doubt whether the act charged in the indict- 
ment is embraced in the criminal prohibition, that doubt is to be resolved in 
favorof the accused." 5 Dill. 39, citing authorities. 

Applying the foregoing rules to the présent indictment, can it be said 
thatits avermentsare sutficient to charge a crime against the défendants? 
The spécifie duty of the commissioners' court is averred to be "to receive, 
estimate, and count ail the ballots voted and returned to them * * * 
from Roma precinct;" and the direct charge is that the défendants neg- 
lected and refused to perform that duty; thatis, "to receive, estimate, 
and count ail the ballots voted and returned to theni" from Roma pre- 
cinct. The duty enjoined by the statute upon the commissioners' court 
is that it"shall open the élection retums and estimate the resuit, record- 
ing the siate of the poils in each precinct in a book to be kept for that 
purpose." With the ballots, either as to receiving, estimating, or count- 
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ing, the court has nothing to do. The ballots are requîred by law to be 
placed by the managers of élection in a box, which must be securely 
îastened, and delivered to the clerk of the county court, to be kept by 
him for the period of a year, and then destroyed, unless a contest should 
grow out of the élection, in which event the clerk is required to deliver 
the ballot-box to a compétent oflScer having process therefor. Rev. St. 
Tex. arts. 1702, 1703. And the failure on the part of the clerk to se- 
curely keep the ballot-box containing tickets, and his failure, after the ex- 
piration pf one year, to destroy the ballots, are declared to be offenses pun- 
ishableby fine and impriaonment. Pen. Code, arts. 174-176. It will 
thus be seen that the duty of the commissioners' court is confined to the 
retums. It acts upon the returns, not the ballots. Articles 1698-1700 
of the Revised Statujtes of Texas, as amended by the act of 1883, (Gèn. 
Laws 1883, p. 51,) prescribe the duties of the managers in making and 
disposing of the élection returns, and are as follows: 

"Art. 1698. When the ballots hâve ail been counted the managers of the 
élection, in person, shall make put triplicate returns of the same, certifled to 
be correct, and signed by tliein pfflcially, showing — ^mf, the total number 
of Votes polled at such hox; second, the number polled for each candidate. 
One ot which retums, together with polKlists and tally-llsts, shal) be séaled 
up in an envèlope, and delivered by one of the managers of élection to the 
county judge of the uounty. Another of said returns, together with poll-lists 
and tally-lista, shall be delivered by one of the managers of élection to the 
clerk of the county court, to be kept by him in his office, open to inspection 
by the public, for twelve months from the day of the élection ; and the other 
of said returns, poli and tally lisls, shall be kept by the presiding offlcer 
of the élection for twelve months from the day of élection. Art. 1699. In 
case of a vacancy in the office of county judge, or the absence, failure, or 
inability of that offlcer to act. the élection returns shall be delivered to the 
clerk of the county court of the county, who shall safely keep the same in his. 
office, and he or the county judge, as the case may be, shall deliver the same 
to the county commissioners' court on the day appointed by law to open and 
compare the poils. Art, 1700. The élection returns shall be delivered, as pro- 
vided in the two preceding articles, on or before the Monday next foUowing 
the day of élection." 

After the élection returns are delivered to the court, it then becomes 
its duty, at the time designated, to proceed with its prescribed work, to 
open the same, and to estimate therefronj the resuit. In setting forth 
the statutory duty of défendants, and their failure to perform it, the 
pleader has not used the words of the statute; nor are apt and appropri- 
ate words employed to charge the breach or omission of any duty en- 
joined by law. 

If the averments of the indictment were otherwise sufficient, it may 
be further said that it is defective in failing to allège affirmati^^ely that 
the élection returns were delivered to, or ever were in the possession of, 
the commissioners' court. The averment is that the delivery was made 
by the judges atid clerks of the élection to the county judge, while the 
]ayt réquires the retums to be delivered by the managers to the judge, 
or, in case of his absence, etc., to the clerk; and the county judge or 
élerk, as the case may be, "shall deliver the same to the coUnty commis- 
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sioners' court," The county judge does not constitute the commission- 
ers' court. He is simply a member thereof ; and three members, includ- 
ing the judge, are required to form a business quorum. Rev. St. art. 
1511. Delivery of the returns, therefore, to the county judge, is in no 
proper sensé a delivery to the commissioners' court; and an indictment 
charging the défendants withrefusing and neglecting toopen the returns, 
and estimate the resuit, should contain some positive and direct aver- 
ment showing that such returns had been delivered to them, or were in 
their possession or under their control. Otherwise, the bare charge of 
non-performance of a statutory duty would be sufficient, in the absence 
of averments showing that the party charged was in a position, or had 
the ability, to act or do the thing required. And, in thia connection, 
it is worthy of note that the statute expressly provides: 

"No élection returns shall be opened or estimated unless the same shall hâve 
been returnedin accordaûce with the provisions of this chapter." Bev. St. 
Tex. art. 1706. 

The remaining and concluding clause of the indictment will be briefly 
noticed. It immediately foUows the clause above considered, and is in 
the following words: "And then and there did unlawfuUy, fraudulently, 
and corruptly and feloniously suppress the return of ballots cast at said 
precinct No. 2 at Roma, Tex." The first clause is referable to that part 
of section 5515 of the Revised Statutes of the United States which makes 
it an offense for an officer of élection to neglect or refuse "to perform any 
duty in regard to such élection required of him by any law of the United 
States or of any state." The clause now considered charges afhrmatively 
the doing of an unlawful thing, an act unauthorized by the law of the 
state, to-wit, the suppression of the return of ballots, and is more appro- 
priately referred to that part of section 5515 which denounces a penalty 
against an ofBcer of élection "who knowingly does any acts thereby [by 
the laws of the United States or of the state] unauthorized, with inteut to 
affect any such élection, or the resuit thereof." The indictment purports 
to charge two distinct offenses, which should be set out in separate counts. 
Rev. St. § 1024; 1 Bish. Crim. Proc. §§ 421, 426, 429. And see U. S. 
V. Pirates, 5 Wheat. 201, 202; State v. Randle, 41 Tex. 299. And it, 
therefore, may be obnoxious to the objection of duplicity, which is de- 
fined to be "the joinder of two or more distinct offenses in one count." 
The criminal law never permitsthis." 1 Bish. Crim. Proc. § 432. But if, 
according to the prescribed rules of criminal pleading, it be permissible 
to reject as surplusage the clause held to be détective, (Id. § 440; State 
v. Dorsett, 21 Tex. 657; Hmderson v. State, 2 Tex. App. 89,) it is never- 
theless true that the other or concluding clause should sufficiently charge 
an offense; and, failing to do so, the indictment must fall. Recurring, 
then, to the concluding clause, does the charge that the défendants "did 
unlawfully, fraudulently, and corruptly and feloniously suppress the re- 
turn of ballots cast" suflBciently set out an offense against the statute? 
Under the fédéral statute, if any person shall "knowingly" do any unau- 
thorized act, he subjects himself to the penalty denounced. The statute 
of the state makes the "willful" suppression of any "élection return" a 
criniiQal offense, in thèse words : , ^ .;^ 
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"If any person shall * • * willfuUy secrète, suppress, or destroy any 
ballots, élection return, or certlficate of élection, he shall be punished by a fine 
not exceeding three thousand dollars." Pen. Code, art. 170. 

Assuming that the expression, "return of ballots," as alleged in the in- 
dictment, and "élection returns," may be treated as synonymous, it is 
Btill not charged that the suppression was knowingly and willfully com- 
mitted. Construing the two statutes, fédéral and state, in conjunction, 
the words, "knowingly and willfully," in my opinion, are necessary to be 
alleged in order to make out the offense; and thèse are not supplied by 
the words .of the pleader, "unlawfully, fraudulently, and corruptly and 
feloniously" suppressed the return of ballots cast. In the case of State v. 
Wehb, défendant was indicted for perjury. A motion to quash the indict- 
ment was sustained, and the judgment was affirmed by the suprême 
court. Discnssing the question, the court says: 

"The indictment, when compared with the statute, is found wanting in a 
material charge set forth in the Criminal Code, in its définition of perjury, 
whicli is declared to be • a f aise statement, either vvritten or verbal, deliberate- 
ly and willfully made, ' etc. Pasch. DIg. art. 1909. The indictment omitted 
to charge the défendant with havlng deliberately and willfully sworn falsely. 
It is true the district attorney, in framing the indictment, uses an abundauce 
of expletives, such as * willfully, unlawfully, knowingly, corruptly, and felo- 
niously did commit willful and corrupt perjury,' and that the accused did 
• willfully, knowingly, corruptly, and falsely state under oath, ' and that the 
accused 'did then and there, upon the trial of saidcase, unlawfully, willfully, 
knowingly, and feloniously commit willful and corrupt perjury. ' But in ail 
the charges quoted the short and simple statement required by the Code is 
omitted. There is no charge that the false statement was ' deliberately and 
willfully made. ' We are left to inference in ascertaining from the indict- 
ment that the accused is charged with the crime of perjury as defined in the 
Code. If the delînition, and material facts comprised in the définition, as set 
forth in the statute, be omitted iu any one material circumstance, the juris- 
diction will be bad. 1 Archb. Crim. Pr. & PI. 282, and American notes. 
An indictment which describes the offense as having been done feloniously, 
unlawfully, and maliciously will not be good where the statute uses the words 
•willfully and maliciously.' State v. Delue, 1 Cliand. 166." State v. Webb, 
41 Tex; 70. See State v. Powell, 28 Tex. 629, 630; Juaraqui v. State, Id. 
626. 

But the indictment is obnoxious to other objections. The charge hère 
considered is, in gênerai terms, that the défendants suppressed the re- 
turn of ballots. Does such an allégation meet the requirements of cor- 
rect pleading? In U. S. v. Staats it was held by the court that the 
charge should distinctly allège ail the essential requisites that constitute 
the offense. "Nothing is to be left to implication or intendment." U. 
S. V. Staats, 8 How. 44; U. S. v. Hess, 124 U. S. 486, 8 Sup. Ct. Rep. 
671; Alexander v. State, 29 Tex. 496. The charge of suppression is a 
mère conclusion deducible from facts and circumstances which should 
be appropriately averred. The generic term is employed. The pleader 
does not descend to particulars. The acts constituting the suppression 
are not set out. Nor, indeed, is it averred that the "return of ballots" 
was everin thecustody, or under thecontrol, of thecommissioners' court. 
The essential facts and particulars of the offense charged are left, in the 
absence of appropriate averments, to mère implication and inference; 
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and, under the rules of criminal pleading, the clause must be held de- 
fective. It may be further said that, under the particular subdivision 
of the fédéral statute which applies to this clause of the indictment, it 
would seem to be requisite for the indictment to further aver that the 
unauthorized act of suppression was committed with the intent to aflfect 
the élection, or the resuit thereof. 31 Fed. Rep. 797, and the cases of 
Wright and Baldridge, before cited. For the reasons given the indict- 
ment is insufficient, aud the demurrer of défendants must be sustained; 
and it is so ordered. 



Walsteb V. United Statbs. 

(Circuit Court, N. D. New Tork. July II, 1890.) 

1. LASOBinr mou Mails — Indictmbnt— Allégations and Fboop. 

On an indictment in several oounts against an employé of a post-ofBce for embez- 
zling letters, if the proof conforms to iheaverments iu one of the oounts in respect 
of the description of the letters and of the capacity in which défendant was in- 
trusted with them, a motion to acquit on ail the counts is properly overruled, 
though the proof varies from the allégations in the other counts as to those partio- 
nlars. 

a. 8amb-tCon8TB0ction of Statdtes. 

Letters stamped and postmarked as cominK from other offices, but which in fact 
are placed upon the distributing table by the postmaster and an inspecter, addressed 
to a Company in the same town, which gets its mail from the office in a pouch of 
its own, are, if the postmaster and inspecter do not intend to intercept them before 
delivered to the proper address, letters "intended to be oonveyed by mail, " within 
the meaning of Rev. St. TJ. S. § 5467, making it an offense for any postal employa 
to embezzle any letter coming into his possession which was intended to be con- 
veyed by mail, or to be f orwarded through or delivered from any post-office. 

8. Bame — Dbcot Lbtteks. 

The fact that they were decoy letters is immaterial on a prosecation for tbeir em- 
bezzlemeut. 

Error to District Court. 

James Bacon, for plaintiff in error. 

D. B. AUxander, U. S. Atty. 

Wallace, J. This is a writ of error to the district court to revîew 
a conviction of the plaintiff in error for embezzling letters intended to 
be conveyed by mail, and containing articles of value, he being at the 
time a person employed in the postal .service. The indictment contains 
eigbt counts, and is based upon section 6467, Rev. St. U. S. Of the 
eight counts, ail but the first, third, fifth, and seventh were withdrawn 
from the considération of the jury by the court upon the trial. There 
was a gênerai verdict of guilty of the offenses charged in the indictment, 
and a sentence to imprisonment for the term of two years. 

There was sufScient évidence upon the trial to justify the jury in 
finding that on the morning of January 19, 1890, the accused, while 
engaged in assorting and distributing mail-matter, abstracted four letters 
from the distributing table of the mail-room in the post-office at Elmira, 
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retired to a water-closet adjoining the room, and then broke open the 
letters, and appropriated the government notes, bank-bills, and postage- 
stamps which they contained. He was a letter-carrier, and on the oc- 
casion in question had assisted several other carriers and clerks in as- 
sorting the mail and distributing thé letters to the différent réceptacles, 
Whencè they were to be taken away by carriers, or delivered at the office 
to those to whom they were addressed. While thus engaged he was 
watched by the postmaster and a post-office inspecter from a place of 
concealment, and when the mail was fully distributed he was seen to 
retire to a water-closet adjoining the mail-room. He remained there a 
few minutes, came out, and attended to other duties about the office for 
a few moments, and was then called into the postmaster's room and 
searched, and the contents of the letters were found upon his person. 
The letters thus abstracted were decoy letters, which had been prepared 
by Mr. Camp, a post-office inspecter, acting in concert with Mr. Flood, 
the postmaster, with a view to ascertain who, if any, of the employés 
of the office was tampering with the mails. The inspecter and post- 
master had caused several such letters to be prepared, among them nine 
addressed to the Telegram Company, a publishing concern at Elmira, 
and to be stamped and postmarked as if mailed from other post-offices. 
They had inclosed government notes, bank-bills, and postage stamps in 
thèse letters, and had caused the letters to be placed with the ineoming 
morning mail, which had been dumped upon the distributing table. 
When put with the rest of the mail, they were apparently letters which 
had arriyed that morning from other post-offices for distribution and de- 
livery at Elmira, acoording to the usual course of business. The cus- 
tomary way of delivering matter addressed to the Telegram Company 
was to put the letters by themselves in a rack, whence they were taken 
away in a pouch belonging to the company when called for. When 
the accused went to the water-closet it was found that but five of the 
nine decoy letters addressed to the Telegram Company were in the rack. 
Upon being informed of this circumstance thé postmaster and inspecter 
toek possession of thèse letters, and'képt them. The évidence presented 
a question of fact whether it was the purpose of the inspecter and post- 
master to permit the decoy letters to be delivered to the Telegram Com- 
pany in the ordinary way,, in case they were not abstracted, or whether 
it was their purpose, when they put them with the mail-matter en the 
distributing table, to résume control of them after distribution, but be- 
fôre delivery to the company, provided they were not abstracted. 

The rulings of the judge upon the trial which were excepted te by 
the accused, and as to which errer is new assigned, présent the questions 
whether there was a variance between the évidence and the averments 
of the indictment which required the acquittai of the accused, and 
whether the letters, inasmuch as they were net mailed in the usual way, 
but were placed by the postmaster on a distributing table in the office 
with mail-matter that had already arrived, were letters intended to be 
conveyed by mail, within the meaning of the statute. Each of the five 
counts upon which the conviction proceeds avers that the embezzled 
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letter was one "intended to be conveyed by mail," and none of them 
avers that it was a letter intended to be carried by an employé, or in- 
tended to be delivered from a post-office. The first and fifth counts 
aver that the letter described had been intrusted to the accused as a let- 
ter-carrier, and had come into his possession as such letter-carrier. The 
third count avers that the letter described had been intrusted to the ac- 
cused as a clerk in the post-office, and had come into his possession as 
such clerk. The seventh count avers that the letter described had been 
intrusted with the accused as a clerk and mail-carrier, and had come 
into his possession as such clerk and mail-carrier. The first and sev- 
enth counts describe the letter as one containing certain specified arti- 
cles of value, which were then and there the goods and chattels of the 
Telegram Company; the third count describes the letter as one con- 
taining specified articles of value, which were then and there the goods 
and chattels of Bushrod H. Camp; and the fifth describes the contents 
of the letter as the goods and chattels of Martin P. Butcher, 

The court was moved to direct an acquittai of the accused because the 
évidence was that the contents of the letters were the goods and chattels 
of Mr. Camp, and it did not appear that the letters were intrusted or 
came to the possession of the accused as a letter-carrier, and there was 
therefore a variance from the averments of the indictment. This motion 
was denied, and an exception allowed. The évidence indicated that the 
contents of the letters belonged to Mr. Camp, and there was none tending 
to show that the contents of any of the letters were the property of the 
Telegram Company, as averred in the first or seventh counts, or of Mr. 
Butcher, as averred in the fifth count. The évidence also indicated that 
carriers at the Elmira post-office were sometimes required to assist in the 
distribution of the mail. Inasmuch as the accused was not indicted for 
stealing the contents of the letters, but for embezzling the letters them^ 
selves, it was unnecessary to aver in the indictment that the contents 
were the property of any parti cular.person. It would bave sufficed to 
describe the letters and their contents sufficiently for identification, and 
State the value of the several articles of the contents. Nor was it neces- 
sary to aver that the letters were intrusted to the accused, or came to his 
possession as a clerk or as a carrier. It would hâve sufficed to aver that 
he was a letter-carrier at the time the letters came into his possession. It 
is a familiar rule that every allégation of an indictment, whether it be nec- 
essary or unnecessary, which is descriptive of the identity of the subject 
of an offense like larceny or embezzlement, must be proved as laid, and 
the unnecessary descriptive matter cannot be rejected as surplusage. Thus 
in U. S. V. Foye, 1 Curt» 364, the indictment described the embezzled 
letter as one intended to be conveyed by post "from Georgetown to Ips- 
wich," and the court held that, although it was only necessary to allège 
that the letter was intended to be conveyed by post, the additional de- 
scriptive matter could not be rejected as surplusage, and, not having been 
proved, there was a variance. It is unnecessary to décide whether there 
was a variance in the présent case or not. The third count of the indict- 
njent cônformed to the proof in respect to the description of the letter 



S^i FEDERAL EÈPORTÈR , Vol. 42. 

embezzled, and the évidence was such as to authorizë the jury to find 
that the accused was acting in a clérical capacity, and was intrusted with 
the létter in thàt capacity, as is charged in that count. If the objection 
of varianee had been presented by a motion to direct the acquittai of the 
accused upon ail the counts except the third, it wôuld hâve been suffi- 
çiently raised, and perhaps would havè been well takéft. But the district 
judge was not requested to rule on the sufficiency of the évidence to sus- 
tain any particular count or counts, and it would hâve been erroneous 
to direct an acquittai whèn the évidence authorized a conviction upon 
the thÎTd count. 

The more difficult question in thé case is whether the letters abstracted 
were, Under the peculiar circumstances, letters intended to be conveyed 
by mail within the meaning of the statute. If the indictment had 
charged that the several letters were intended to be delivered from the 
post^office at Elmira, the averment, assuming that the postmaster or 
inspecter did not intend to intercept the letters before delivery, would 
hâve conformed to the facts. But as it is averred in eàch count that the 
letter embezzled was one intended tobe conveyed by mail, it was neces- 
sary to prove upon the trial that it belonged to that category of mail- 
matter; and, if the jury were not correctly instructed as to the meaning 
of the term "intended to be conveyed by mail," the exceptions of the 
accused were well taken. Upon this question the judge instructed the 
jury, in substance, that the accused was not guilty of the ofifense charged 
in the indictment, if they found that the postmaster or inspecter in- 
tended to immediately résume control of the letters before they were de- 
livered to the Telegram Company in the usual way, provided they were 
not abstracted; but if it was the intention of thèse officers to permit them 
to be delivered to the pouch of the Telegram Company, by any of the 
employés of the office, they were letters intended to be conveyed by mail, 
and the fact that they were decoy letters was of no conséquence. He 
refused to instruct the jury that the letters were not intended to be con- 
veyed by mail because they were not raailed in the way letters are usually 
maiied, or were not ordinary mail-matter. Section 5467 makes it an 
offense on the part of any employé of the postal service to secrète, em-. 
bezzle, or destroy any letter coming into his possession which was (1) 
intended to be conveyed by mail; (2) to be carried or delivered by any 
employé in the postal service; or (3) to be forwarded through or deliv- 
ered from any post-office. The statute is not to be enlarged by construc- 
tion beyond the necessary meaning of its terms, nor interpreted to em- 
brace a case which may ormay not be within the législative contempla- 
tion; but it is not to be construed so strictly as'to cripple the reasonable 
meaning of the phraseology, and exclude offenses fairly within its lan- 
guage. As is said by Mr. Sedgwick, (St. & Const. Law, 2d Ed., 282:) 

"The rule that statutes of this class are to be construed strictly is far from 
bejng a rigid. unbending one ; or, rattier, it lias in modem times been so mod- 
lâed and explained a way as to mean little more than that pénal provisions, like 
ail others, are to be fairly construed according to the législative intent as ex- 
preased in the enactmeat; the courts refasing, on tbe one band, to extend the 
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punîshment to cases which are not clearly embraced in them, and, on the 
other, equally refusing, by any mère verbal nicety, forced construction, or 
équitable interprétation, to exonerate parties plainly within tlieir scope," 

Letters like those in the présent case, assuming that they were not to 
be intercepted by the postmaster before delivery to the Telegram Com- 
pany, fall distinctly within the category of letters intended to be "de- 
livered from any post-office," and satisfy that descriptive term in the 
section. The question is whether such letters are also within the other 
category of the section, and are described by the term "intended to be 
conveyed by mail." If the latter descriptive term were the only one 
employed in the section to describe the letters which are the subject of 
embezzlement, the question would be less doubtful. As it is, there is 
certainly fair room for argument that both descriptive terms are not used 
to define the same thing. Although the term "to be conveyed by mail" 
is hardly appropriate to describe a letter which is to be carried by hand 
from one réceptacle to another in the same post-office, yet its meaning 
is amplified by section 5468, which déclares that the fact that a letter 
bas been deposited in any authorized depository for mail-matter, or in 
charge of any postmaster, or of any clerk, carrier, agent, or messenger of 
the postal service, shall be évidence that it was intended to be conveyed 
by mail. This section makes the depositing of the letter, irrespective 
of any other incident of transmission, the criterion whether it is intended 
to be conveyed by mail, and implies that a letter handed to a clerk in a 
post-office, for delivery at the same office to the person to whom it is ad- 
dressed, may be intended to be conveyed by mail. Unless the word 
"deposited" has some limited meaning, a letter handed by one clerk to 
another at any stage of transmission, for the purpose of forwarding its 
delivery, is intended to be conveyed by mail, within the meaning of sec- 
tion 5467. Section 5468 includes a letter deposited with any agent or 
messenger employed in any department of the postal service, and, in 
many cases which are supposable, letters thus deposited would not be 
intrusted to such employé in the way mail-matter is commonly depos- 
ited. I conclude, therefore, that the word "deposited" is used in the 
sensé of "intrusted," and refers to mail-matter left in any way for officiai 
transmission with an employé in the course of his employment; and 
that the letters intended to be conveyed by mail of section 5467 embrace 
ail the other described classes of that section, and that the further enu- 
meration is only another instance of the tautology which is not uncom- 
mon in législative acts. The manifest purpose of the statute is to pro- 
tect ail letters confided to the care of the postal department for officiai 
transmission from embezzlement or improper appropriation by employés 
dnring the course of their transmission, and throughout the time they 
are in any manner in the custody of the officers or agents of the depart- 
ment. It would seem to be a very unreasonable construction of the stat- 
ute to hold that a letter handed to the postmaster outside the office, and 
placed by him in a bag of outgoing mail-matter for transmission, would 
not be within its protection. If such a letter would be the subject of 
the oSense, clearly letters mailed as thèse were would be also. 
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Certainly the circnmstance that the letter is a decoj' letter îs quite im- 
material. If a letter is put in course of transmission, with a view of 
having it conveyed by mail, it matters net what the motive of the sender 
may be. This bas been repeatedly decided. U. S. v. Cottingham, 2 
Blatchf. 470; U. S. v. Foye, mpra; U. S. v. Matthews, 35 Fed. Rep. 890; 
U. S. V. Wight, 38 Fed. Rep. 106. The conclusion reached is sanctioned 
by the case of U. S. v. Matthews, S5 Fed. Rep. 891. In that case the 
letter was a decoy letter, not mailed in the ordinary way, but placed 
among the letters of a mail upon a dumping table for backing and distri- 
bution; and it was held that the facts were undoubtedly compétent évi- 
dence to show that the letter was intended to be conveyed by mail, and 
were sufRcient to bring the case within the statute, if it had not appeared 
that there was a question whether it was not the intention of the in- 
spector who caused the letter to be deposited to intercept it before it 
■would be carried and delivered to its proper address. 

The instructions given to the jury were correct, and the instructions 
refused were correctly refused. It folio ws that none ôf the exceptions 
taken on the trial were well founded, and the judgment of the district 
court should be affirmed. 



Keep v. Fcller et d. 
(Circuit Cawt, N. D. New York. July 14, 1890.) 

1. Patbrtb foh Inventions— IiWEiNGEMBîiT— Profits. 

A flndlng as to the profit realized in certain months from sales of an Infrlngin^ 
article cannot be based solely on a comparison of sales durlng the cdrrespouding 
months for the préviens and loUowing years. 

a' SaME— EXTENT OP Cl/AIMS. 

Claims in letters patent fora stovegrate" as a whole,when • * • construoted 
and combined to operate in the manner and for the purpose shown and described, " 
are fortheentire grate, and not for an improvement on thegrate; and it being 
sold separately, and designed for use in many différent patterns of stoves, the pat- 
entée, in case of infringement, is entitled to ail the profits realized. 

In Equity. On exceptions to master's report. 
N. Davenport, for complainant. 
Es^ Comm, for défendants. 

CoxE, J. On the 20th of March, 1883, a decree was entered în this 
action in favor of the complainant sustaining, among others, letters pat- 
ent No. 139,583, granted to him June 3, 1873, for an improvement in 
stove grates. The défendants were held to be infringers, and it was re- 
ferred to a master to ascertain and report the amount of profits and dam- 
ages. On the 17th of June, 1889, the master filed a report in which 
he found that complainant's damages amounted to 6 cents, and that thé 
défendants' profits resulting from the sale of the infringing grates from 
January 1, 1876, to January 1, 1882, the dates fixed by the decree, ag- 
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gregated $11,363.54, and for this sum, with thç 6 cents added, judg- 
ment was awarded. The défendants thereupon filed 16 exceptions to 
the report, insisting that the master erred for the folio wing reasons: 
Fint, there was no definite évidence of the number of infringing grates 
sold by défendants; and, second, there was nothing to show how much 
of the profits received by the défendants was due to their use of the in- 
vention. 

It is wise to reraember at the outset that the court is not now to dé- 
cide de novo the various questions presented on the accounting. The 
présent investigation is eonfined simply to the question, — did the mas- 
ter make any mistake which requires the setting aside of his report? 
He stands as the représentative of the court, and is better able, by far, 
than one who only reads the testiraony from a printed book to tell what 
witnesses are entitled to crédit, and where the truth lies in the contro- 
versy before him. His findings are prima /aae correct, and the burden, 
of showing error is upon the party who excepts. If the proof is suffi- 
cient to sustain the master's findings it is enough. The investigation 
terminâtes at this poirit, even though the court, sitting in the master's 
place, might, upon similar évidence, reach a différent resuit. "The con- 
clusions of the master, depending upon the weighing of conflicting tes- 
timonj', bave every reasonable presumption in their favor, and are not 
tp be set aside or modifled unless there clearly appears to hâve been er- 
ror or mistake on his part." TUghmanv. Proctor, 125 U. S. 136, 149, 
8 Sup. et. Rep. 894; Callaghan v. Myers, 128 U. S. 617, 666, 9 Sup. Ct. 
Rep. 177; Kimberly v. Arm, 129 U. S. 512, 525, 9 Sup. Ct. Rep. 355; 
Central T. Go. v. Texas R. Co., 32 Fed. Rep. 448; Wdling v. La Bau, 34 
Fed. Rep. 41, and cases cited. Tested bythe ruleof thèse cases, it can- 
not be said that the master's findings of làct are erroneous, except, per- 
haps, in a few particulars which will be referred to herealter. Certainly 
there were two sides to the coïitroversy before him, and he was justified 
in his conclusions if he accepted as correct tbe évidence of the complain- ■ 
ant. The latter is criticised for testifying regarding matters of which, 
it is said, he could bave no personal kuowledge, but it would seem 
from his long connection with the défendants, and his knowledge of 
the stove business generally, that he was, at least, as compétent a wit- 
ness as any produced on the part of the défendants. In many impor- 
tant particulars his évidence is corroborated. The data from which the 
master made up the report came from the défendants' books. The de- 
fendants did nothing to lighten his labors in this regard. Perhaps they 
were not called upon to do so, but, when a party is compelled to go into 
his adversai'y's camp for proof, the rules are relaxed somewhat in his 
favor, and presumptions are permitted which would not be permissi- 
ble in other cases; especially is this true where the adverse party bas it 
in his power to explain and fails to do so. After an examination of the 
testimony, theexhibits, and the carefuUy prepared schedule of sales, the 
court is not prepared to say that the report is against the weight of év- 
idence. When considered in its entirety, it is not an extravagant but a 
conservative report. ' 

v.42p.no.l5— 57 
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Th^ mjjster findç that between January 1 and July 1, 1879, the dé- 
fendants made and sold 400 infringing grates, realizing a profit therefrom 
of $348. This araount is arrived at not from statements in the books, 
or from direct évidence of any kind, but is the resuit of a guess based 
upon a comparison of sales during the corresponding months for the year 
before and the year after. The testimony is insuflBcient to support the 
finding. The iinding as to the number of grates sent to the branch 
houses at New York, Chicago, and Cleveland is founded upon statements 
too problematical and spéculative to be accepted as proof. The ex- 
ceptions which challenge thèse two findings are the twelfth and the four- 
teenth. They are sustained. The finding as to the number of grates 
spld at défendants' retail store was not excepted to. 

The remaining question is whether the facts bring the case within the 
rule requiring complainant to point out what portion of the profits is 
due to the patented feature, or, in other words, whether the patent is 
for au entire device, or only for an improvement upon an existing de- 
vice. Two of the claims are as follows; 

"A stove grate provided with transverae bars, which are capable of a vi- 
bratory motion in a horizontal plane, and of a semi-rotation in a vertical 
plane, upon or around the center of vibration, substantially as and for the 
purpose specified. 

"Thé hereinbefore described flre grate as a whole, whén its several parts 
are cohstructed and combined to operate in the manner àUd for the purpose 
shown and described." 

The master's report contains the following statement upon this sub- 
ject: 

"Letters patent Ko. 139,583 is for a store grate. This grate is a complète 
combinatioD in itself. The parts and comblnations described and claimed in 
the sevéral claims in the patent constitute the entire device." 

The œaster bas carefully eliminated from the accountaU grates which 
were sold in or with a stove, and bas confined it entirely to such grates 
as were sold as separate and independent articles. : The défendants 
question the novelty and utility of the invention, and seek to limit the 
construction to be placed upon the claims by références not now before 
the; court. Such questions cannot be considered. They are merged in 
the deoree. The court, appa,rently without muoh opposition from the 
défendants, decided the patent valid in its entirety, as toeach and ail its 
claims, and that the défendants were infringers, havingsold the identical 
thingcovered by the patent. This decree cannot be questioned hère. 
That the claims cover thefire grate as a whole there, can be no doubt, 
and there is a clear distinction between an improveçl grate and an im- 
provement on a grate. The complainant's grate waa made and sold 
eeparately from stoves. Unquestionably it was intended for use in 
Btoves, but 80 are many devices which may be the subject of distinct in- 
ventions. It was not sold fpr use in one pattem of stove alone; it could 
be used in many différent stoves. Although in gênerai appearance like 
other grates, it is so constîucted that no part can be used upon any 
other grate, and no part of other grates can be used upon it. Remove 
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tbe patented features and nothing remains. Although il is an împrove- 
ment upon stoves thè complaînant is not seeking to recover the profits 
upon thestove, but upon the improvement only. The rule requiring 
that the profits arising from the patented features must be separated 
from those arising from the unpatented features haa Ijttle application in 
a case where every feature is patented. This distinction is clearly 
pointed eut in Mdier V. Brmm, 17 Fed. Rep. 736, cited with approval 
upon défendants' brief. The court says: 

"Thus, if one disco vers a ne w composition o£ matter, such as gun-cotton, 
nitro-glycerine, or vulcanized rubber, or invents some new machine, sueii as 
the téléphone, or some new article of manufacture, such as barbed wire, or 
a new pavement, he would obviously be entitled to damages, arising from , 
the manufacture and sale of the entire article. Upon the other hand, if his 
invention were limited to some particular part of a large machine, such as 
the cut-off of an engine, the axle of a Wiigon, or tlie seat upon a mowiiig- 
macliine, it is equally clear that his recovery must be limited to such profits 
as arise iiQta the manufacture and sale of the patented iéature." 

Even when an invention belongs to the second class named in the 
quotation is it not true that the patentée is entitled to recover the profita 
made by au infringer, where the article is complète in itself, and is sold 
separately from the machine, the opération of which it is intended to 
improve? Take for illustration "the seat upion a mowing-'machine." 
Suppose a person invents such a seat, operating upon an entirely new 
principle and designed to fit ail mowing-machinra, and hasi it patented; 
can it be that one who sells this seat alone can escape liability because 
it is an improvement on à mowing-machine, or because Beats for the 
drivers of such machines had been known before? It is thought, 
therefore, that the facts do not bring this case within the rule of Garretr 
son V. Clark, 111 U. S. 120, 4 Sup. Ct. Rep. 291, but rather within 
the rule of the following authorities: Elimbeth v. Pavement Co.^ 97 U. 
S. 126; Manufacturing Qo. v. Comng, 105 U. S. 253; Uurlhub v. ScJMvnr 
ger, 130 U. S. 456, 472, 9 Sup. Ct. Rep. 584; Zane v. Peck, 13 Fed. 
Rep. 476; Reed v. Lawrence, 29 Fed. Rep. 915, 918. 

The twelfth and fourteenth exceptions are allowed and the others are 
overruled. 

The amount found due by the master is reduced from $11,363.60 to 
$10,510.86, and, as so reduced, his report ia confirmed, with interest 
from the date of ita submission to the court, {Tîlghnan v. Prodor, 125 
U. S. 136, 161, 8 Sup. Ct. Rep. 894; RaUroad Co. v. TurriU, 110 U. 
S. 301, 4 Sup. Ct. Rep. 5,) and costs, as provided by equity rule 84. 
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Celluloïd Manuf'g Co. v. Cellonitb Manuf'g Co. 

{Circuit Court, S. D. New York. June 36, 1890.) 

Patents fob Inventions— Extent op Claim. 

Letters patent No. 156,852, issued Ootober27, 1874, to John W. and Smith Hyatt 
for an improvement in manufactnring solidifled ooUodion "by mixing pyroxyline 
with' a lateht llquld solventi, whioh becomes active only upon the application of 
beat, " do not cover liquid sol vents vrbioh are active as respecta the pyroxyline with 
whieb they are broufçht intp actual contact, but are used with such a relatively 
large inass of pyroxyline that the mass will not be couverted into solidifled collodion 
at ordiuary températures. 

In Equity. 

J. È. Rindm, Hyde, ioT GomT^l&m&ïA. 
JoAniî. JSenneii, for défendant. 

Lacombe. J. This is a suit for înfringement of thé fîwt daim of let- 
ters patent No. 156,352, dated October 27, 1874, and issued to Smith 
Hyatt and John W. Hyatt for an "improvement in manufacturing solid- 
ifled collodion." The claim referred to is as foUows: "(1) The process 
herein degcribed of manufacturing solidified collodion by mixing pyro- 
xyline with a latent liquid sol vent, which becomes active only upon the 
application of beat, as aUfd for the purposes set forth." Upon the con- 
struction of this claim rests the détermination of the case. The com- 
plainanfinsists that it covers liquid solvents which are active as respects 
the pyroxyline with which they are brought into actual contact, but are 
used with such a relatively large mass of; pyroxyline that the mass will 
not be converted into solidified collodion at ordinary températures. The 
défendants contend that tlie;claim must be restricted to such liquid solv- 
ents only, as possess no sblvent powers at ordinary tenjperatures, and 
which, when brought in contact with pyroxyline, remain perfectly in- 
aptive.tillthe application, of beat; beat alone being necessary to bring 
into activity their latent sqlvent powers,. 

,The first question, tlicfi, to be decided is whether, under this patent, 
the activity or latency of a solvent is to be determined with référence 
solely to the power of the solvent itself, or with référence to the quan- 
ti ty of pyroxyline to which it is applied. Another patent for an im- 
provement in the mariufactu,re of celluloïd (No. 166,553) was taken out 
by the Hyatts on the sameday as the one in suit. That patent was be- 
foro Ji^dge Shepman, in , ÇfeHufoid Manuf'g Co. v. Armican Zylmiite Co., 
26 Fed. Rep. 692. In his décision will be found a very full descrip- 
tion of the state of the art prior to October 27, 1874, and to restate it hère 
would be mère useless répétition. The following brief narrative of events, 
however, bears more particularly upon the point raised in this suit: In 
June, 1869, (No. 91,341,) the Hyatts patented an "improved method 
of making soiid collodion," the distinguishing feature of which was the 
use of great pressure applied to a mixture of pyroxyline and solvent, 
and applied so quickly that the solvent was forced into contact with 
every particle of the pyroxyline before the dissolving process had time 
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to commence. By that method a relatively small quantity of the solv- 
CDt was required, the proportions of sol vent to pyroxyline being given 
as 5 to 10, 7 to 10, or equal parts by weight. Theretofore the sol vent 
was used in proportions greatly exceeding the pyroxyline, and the Hy- 
atts correctiy describe the process of this patent of June, 1869, as one 
whieh consists in "using the smallest practicable proportion of a liquid 
solvent." The only solvents contemplated in that patent were mani- 
festly active ones, which, even in the proportions stated, dissolved those 
parts of the pyroxyline with which they came in contact, but were in- 
operative to transform the mass, unless a prompt dispersion of their ac- 
tivity by means of the plunger secured uniformity of action. Presuma- 
bly the action of the plunger generated beat, but as to that the patent 
(91,341) is silent. Shortly afterwards, having ascertained the new and 
important fact that camphor gum, which is not a solvent of pyroxyline 
when cold, becomes such when heated, the Hyatts took out patent No. 
105,338, July 12, 1870. In that document they described their inven- 
tion to be the mixing with pyroxyline, prepared with powdered pig- 
ments, "any substance in a powdered state which may be vaporized or 
liquified and converted into a solvent of pyroxyline by the application 
. of beat, and subjecting the compound so made to heavy pressure while 
heated, so that the least practicable proportion of solvent may be used 
in the production of solid collodion and its compounds." The process 
described is as follows: Pyroxyline is reduced to a pulp, and any de- 
sired pigments added . While the ground pulp is still wet, there is mixed 
therewith finely pulverized gum-camphor, in about the proportions of 
one part, by weight, of the camphor to two parts of the pyroxyline when 
in a dry state. Thèse proportions may be somewhat varied with good 
results. After a thorough mixing, the water is expelled as far as possi- 
ble by straining the mixture, and subjecting it to immense pressure iri 
a perforated vessel. The mixture is then subjected to heavy pressure 
in a mould, and heated from 150 deg. to 300 deg. F.,to suit the propor- 
tion of camphor and the size of the mass. The beat, according to the 
degree used, vaporizes or liquifies the camphor, and thus couverts it into 
a solvent of the pyroxyline. By introducing the solvent in the manner 
described, and usiug beat to make the solvent active, and pressure to 
force it into intimate contact with every particle of the pyroxyline, there 
may be used a less proportion of this, or any solvent which dépends 
upon beat for its activity, than had ever been known before. This pat- 
ent of July, 1870, contained the following disclaimer: "We are aware 
that camphor made into a solution with alcobol or otber solvents bas 
been used iq a liquid state as a solvent of xyloidine, [pyroxyline.] Such 
use of camphor as a solvent of pyroxyline we disclaim." Under this pat- 
ent they claimed the grinding of pyroxyline into a pulp, the useo' p,.'ess-' 
ure, as described, and "(2) the use of finely comminuted camphor-gum^ 
mixed with pyroxyline pulp, and rendered a solvent by the application 
of beat, substantially as described." In June, 1874, the Hyatts secured 
a reissue of their 1870 patent, known as "Reissue No. 5,928." A rriorë 
spécifie account of their diècovery as to the action of dry camphor id 
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.çQnjtai|i|ied therein.. f'Our invention," say s the speciflcation» "îa based 
UiPpn DUT discovery of th© fact that gum-camphor in a, powdered or finely 
ixxjmininuted state remains; under ordinary températures, inert when 
mechanically mi'xed with pyroxyline, ofwhich, in solution or in a liq- 
uid state, it is, under ordinary températures, an active solveiit; and of 
itlje further fact that, when such a mixture is subjected to heat above 
the fOrdinary températures, the camphor becomes an active cbnverting 
ageptj and transforrns the pyroxyline into coUodion as effectively as had 
been done with solutions. And. ithese discoveries enable us to substitute 
a mecbanjcal mixture for the solutions heretofore ;employed to keep the 
copyerting power latent, or hold it in abeyance until its action can be . 
develpped, under the best conditions and with the best effect, instead of 
having to contend with the dii^culties incident to the prématuré and 
partial action of solutions, immediately upon coming in contact with the 
pyrojqyljne, and, while ultimately utilizing ail the conVerting power of 
the :^mphor, to avoid the expense and loss of solvents, such as ether 
and alçohol, which were driven off or volatilized in the process of trans- 
formation., Other latent converting agents may be used in a similar 
way to efifect a similar resuit." The invention, they add, consists in the 
préparation and mechanical mixture of pyroxyline and "a latent con- 
verting; agent, * * * which remaina inert until the compound is 
subjected' tp a treatment which develops its converting power, * * * 
thereby transfprming the pyroxyline into solidified collodion without 
the iritefvention of solutions orvolatile solvents." 

. In/^is reissue they omitted the words "in a powdered state," struck 
eut their disclaimer of camphor made into a solution with alcohol, and 
added a new claim, viz. : 

"(3) The method, substantially as herein described, of making solid collo- 
dion by subjecting a mixture of pyroxyline and a latent sol vent to heat and 
pressure." 

They also amended the claim to the use of gum-camphor as foUows" 

"(1) The combination of pyroxyline with camphor-gum, or any équivalent 
converting agent, in such manner that the transl'orming action of the convert- 
ing agent is kept latent, substantially as and for the purposes set forth. (2) 
The method, substantially as herein described, of developing the latent power 
of the converting agent by the application of heat to a mixture of pyroxyline 
and gutti-camphor, or its équivalent, for the purposes set forth." 

In thia reissue the word "latent" is for the first time introduced into 
the art, although a dçferred action of the solvent was quite clearly indi- 
cated in the patent of 1870, as originally issued. 

Among the numerous exhibits which hâve been presented, covering so 
many différent varieties of compound, there isnone showing the mixture 
of this reissue, viz., one part by weight of powdered camphor, and two 
parts by weight of pyroxyline. Ko doubt, in vie w of the évidence, such 
an exhibit was deemedi unnecessary. The powdered camphor in that 
mixture lis truly and strictly a latent solvent. One of thecomplainant's 
experts (Prof. Chandler) suggested that délicate expérimenta might show 
that th^re was some ocoult action between the compoaeutsj but he ad- 
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mits that practically and apparently the camphor is entirely without ac- 
tion upon the pyroxyline until the température is raised in some way , 
or some third substance is introduced. Until that time it remains per- , 
fectly inactive and inert. It does not even commence the transformation 
of pyroxyline by exerting its inhérent activity over those portions with 
which it is brought into immédiate contact. Thorough mixture no doubt 
spoils the pyroxyline pulp corn mercially as pyroxyline, and spoils the 
camphor eommercially as camphor. Thereafter it may be impossible to 
separate the components; but apparently and substantially the solvent 
action which breaks down the fibrous constitution of the pyroxyline, 
and produces the yellowish, semi-transparent, glutinous compound which 
présents itself in so many of the exhibits introduced by both sides, does 
nottake place till beat in some form is applied. 

In September, 1874, the Hyatts made application for the patent hère 
sue!d upôn, for "improvement in mapufacturing solidified collodion," 
No. 156,352, dated October27, 1874. In the spécification they stated 
that the object of their invention was to overcome certain objections in- 
volved in the use of liquid solvents. The objections and remédies are 
thus pointed out: 

"Heretofore liquid solvents hâve been used in dissolving pyroxyline byflrst 
preparing the solvent. [for instance, etberand alcohol, nitro-benzol.etc.,] and 
thén sàturating the pyroxyline with the solvents. When the pyroxyline and 
such solvents are brought into contact.the transformitig action of the solvent 
upon thé pyroxyline commences at once, so that the portions of the pyroxy- 
line lirst exposed to the action of the solvent become flrst dissolved, and ab- 
sorb an excess ofthe solvent during the mixing proceSses, and before the con- 
version of the èntire maàs of pyroxyline bas taken place, thereby involving a 
waste of the solvent, and an increased expense of time and labor in the manu- 
facture of large masses of the solidified prodnct. This excess of solvent ren- 
ders the compound soft, and the excess must be separatéd from the mass by 
evaporation, or otherwise, before a solid and useful prOduct can be obtained. 
We hâve overcome thesè objections by certain processes, for which we hâve 
obtained two several letters patent. The flrst metbod is that desçribed in let- 
ters patent No. 91,341, issued, to us June 15, 1869, ànd consista in using the 
smallest practicable proportion of a liquid solvent, and bringing it into con- 
tact with évëry part of the pyroxyline by heavy pressure, securing thereby. 
cheaper and better results than had been heretofore désCribed. The second, 
method is that desçribed in our reissued letters patent Ko. 5,928, dated June 
23, 1874, in which a solid solvent is used, which is latent atordinary tempér- 
atures, but which becomes active by the application Of beat. This method 
permitting a mechanical mixture, with the pyroxyline of the solvent in the 
précise proportions requlred to produce a solid resuit, the solvent remaining' 
latent or inactive, to suit the convenience of the operatOr, but becoming act- 
ive when required by the application of beat and pressure," 

Having thus pointed out the objections to the old process, where solv- 
-ents were used whose transforming action commenced at once, and which 
were used in such excess that subséquent evaporation was necessary tO 
sécure a ëblid product, and having indicated thé improvements they had 
alrèady patented, by one of which this excessive use of solvents was 
iypided and, by the other of which a solvent (solid) was indicated whose 
transforming action did not commence at once upon mixture, but re- 
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mainpd siispefaded until ati_ additional step in the procesa called it forth, 
theHyatts next proceeded to specify the further improvement they were 
seeking to patent: 

"Our présent improvement consists in transforming pyroxyline into solid- 
ifiée! collodion or • celluloïd,' by usiiig a liquid instead of asolid solvant, which 
iiquid solvent, like the solid, is latent at ordinary températures, but becomes 
active and dissolves the pyroxyline upon the application of beat. The fol- 
l,owing is a description of our improved process: ' We make a weak solution 
of ça,iïiphor in alcohol, the proportions l)elng, by weiglit, one part of camphor 
to eight parts of alcohol. ïhis solution o£ camphor isnot a solvent of py- 
roxyline at ordinary températures, and we therefore terra it a latent liquid 
solvent; but it becomes an active solvent at an elevated température. There 
beirig différences, however, in the solubility of différent grades of pyroxy- 
line, a corresponding change in the streugth of the solutiqn of camphor be- 
comes necessary, which may readily be deterrained by experiment. [After 
tlie pyroxyline is. reduced to a pulp, mixed with coloring roatter, and the 
aqtieôus moisture expelled,] we then add to the dried pyroxyline, or pyroxy- 
line compound, the above-déscribed latent liquid solvent in about the propor- 
tion, by weight, bf 50 parts of the solvent to 100 parts of the pyroxyline. 
The solvent is stjrred into the pulp, and the whole kept in a closed vessel un- 
til the solvent becomes evenly diffused througliout the raass; no solvent ac- 
tion taking place to retard or prevent this even difEusion, as would be the 
case in the use of solvents thàt are active at ordinary températures. ïhe 
ôompound is then subjected to beat and pressure in a similar manner to that 
émployed when usiiig the splid solvents, described in our rrfissued letters pat- 
ent îf 6. 5,928. Any liquid Solvent of pyroxyline that is latent atan ordinary 
température, and that becomes active at a higher température, can bé ùsed 
as a aubstitute for camphor and alcohol in our improved process. The latent 
sôlveçt may be Combined with the pyroxyline witliout flrst reducing the py- 
toxyline to a pulp. In doing so we add ihe latent solvent to the pyroxyline, 
âhd,' after allô wing it to become diffused, preferably in a closed vessel, we 
develop the latent solvent, and complète the tiansformation of the pyroxy- 
line elther in lieated moulds. under pressure, or by passing the compound 
througb'heated rollers; iri the làtter case the beat developing the activity of 
the solvent, and the rollers corapacting the compound. The coloring or other 
matt'er may also bé added While the material is being masticated between the 
rollers,, care being had to continue this masticdting process until the compo- 
nent parts of the compound are thoroughly and evenly diffused throughout 
tlîe màss.' The solvent and pyroxyline may also be mixed, and the com- 
poiihd subjected to beat, în any other suitable manner than those above de- 
scribed. Purthermore, the sùbjecting of the compound to pressure during 
(he transforming or convôrting process is not essential to the working of our 
process, although the manufacture of the completed product is facilitated, 
and the cost thereof lessened, by the combined action of beat and pressure, as 
hereinbefore described." 

The claims made under this spécification were; 

"First. In the manufacture of solidified collodion, a liquid solvent that is 
latent, at an ordinary température, but which becomes active as a solvent 
vvben the température is inçreased, substantially as hereinbefore set forth. 
iSeoond. In the manufacture of solidified collodion, a solution of camphor and 
alcohol combined essentially in the proportions described, whereby the solu- 
tion is latent as à solvent at ordinary températures, but becomes active and 
ttansforms the pyroxyline on thé application of beat, as hereinbefore set 
forth.": , 
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This application was at first rejected, on the ground that the claims 
■were bad in form, and also that the solvent described is mentioned and 
disclaimed in the Hyatt patent of 1870, (the original of reissue 5,928,) 
as being then old. This disclaimer referred to " camphor made into a 
solution with alcohol," without any restriction as to the proportions of 
its components. Thereupon the Hyatts amended both claims as to 
form. They altered the second claim so as to specify the proportions 
-of the cainphor, (alcohol compound,) making it read as follows: 

"Second!;. In the manufacture of solidified coDodion the process of making 
a lioinogeneous mass by mixing pyroxyline with Ipartof camphor and 8 parts 
of ialcohol, which forma a solvent that will remain latent at ordinary tempér- 
atures, and becomes active upon the application of heat, aubstantially as db- 
scribed." 

iThey: also amended the first claim by inserting the word "only," 8o 

as to read, as it does in the patent issued: 

, "jS'irst. The process herein described of manufacturing solidified collodion 
.by mixing pyroxyline with a latent liquid solvent, which becomes active' only 
.upon tfie application of heat, as and for the purposes set forth." 

-' They also addressed an argument to the commissioner of patents, 
^October,, 1874, pointing ont that their invention consisted "in the em- 
ploymentof a liquid solvent ofsuch composition and proportions thatit 
is perfectly latent until the mass it is intended to solve is subjected toa 
certain degree of heat. The èolvents described in the références are not 
liquid latent solvents, eithejf by nature or in use, but are active, and 
perform their office immediately when brought in contact with thé py- 
roxyline." They refer to the spécification as setting forth the différence 
in action and resuit between active and latent liquid solvents, àhd add 
that the camphor-alcohol solvent, disclaimed, is, "like ail others then 
known, ' an active agent,' and will not effect the transformatidn in the 
manner sought to be covered by our présent process. Ail other liquid 
solvents are active; that is, they perform their transforming function as 
soon as they are brought in contact with the pyroxyline. Our présent 
latent liquid solvent does not effect thé transformation ;of the pyroxyline 
by simple. «contact, but remains combined therewith, ànd perfectly ih- 
activejUhtil its power is commanded by the application of heat.-" 
Théreilpon the patent was issued. / 

In view of the state of- the att as set forth in Judge Shipman's opin^ 
ion, supra, and in this brief narrative of the circumstances under which 
the patent in suit was issued, what construction is to be placed upoh 
thê;wdrd "latent," as used in the claim? " The complainant, it will be re- 
mémbered, insists that it should co ver any liquid solvent which, thougb 
active as respects the pyroxyline with which it is brought in contact, 
is used with sùch a reiatively large mass of pyroxyline that thé mass 
\yill not be converted into solidified collodion at ordinary températures. 
Sobroad a construction does not seem to be warranted by tJie facts of 
this case.: . . ■ , ■ i--t 

; ,i<?rs(. The varions improvements or modifications in the process of 
manufacturing solidified collodion which are disclosed in the éarliér 
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patents, to the Hyatts are outstanding against this paleût, just asmnch 
as if they were Issued to strangers. - The patent is to b,e construed in 
view pf the state of the art wheijit was issued, although the art had 
beeii, advanced to that state largely- by inventions of their own. More- 
over, the!,i)9.tent^i secures ,to the, jgatentees only what they asked for and 
accepted. What their; invention Tfpas is to be ascertained from the pat- 
ent itself, not froip. subséquent statçinents of the inventors, with which 
its phraseplogy does not harœonize. Vt4canite Co. v. Davis, 102 U. S. 
222; ^h^ari y, Carngan, 116 U^ S.. 593, 6 Sup, Gt,,Rep. 493; Wkite v. 
X!wn6ar,4i9:!U, S. 52, 7 Sup. et. Bep. 72. 

Second. JEhe ordinary nieaning of the word "latent," when used in the 
déscriptioii! of ftny substance possessihg inhérent ^wër, would inaport 
that such power was not manifested, — was hidden, ooncealed, not visi- 
ble oriapparent. It would not fairly describe a condition wheré the 
power was in part displayed or manifested. 

:.. Third,. ; ; The phraseoîogy of the spécifications im'ports some peculiarity 
in th« Mquid solvent itedf. After dœcribing the weak solution of cam- 
phor and alcohbi^ thère apjiears this clause: "i%î8«t)Zue«)nofcamphor 
is nota solvept of pyroxyline at ordinary températures, and we thère- 
fpre term^ it a latent liquid. solvent." If the présent icohtention as to 
the meaning pf the wprd, "latent" is to be acceptedyit would be difficult 
to conceiv« pf any possible solution of càmphor, or of anything else, which 
pould, not, with equal propTiety, bôi caUed "latent." If the discovery 
sought to be availed of w^s the possibility of arresting the action of 
any solyept by reducing the quantity of the solvent applied to the niass, 
it is v^iy étrange that language should hâve been used which imported 
#ie use offiomçpeculiar solvent. i 

fourifi, The word "latent": had a meaning in the arti It was first in- 
troduced^n the reissue No. 6,928 as descriptive: of the dry powdered 
camphor therein used, As pointed eut, supm, the camphor, as used 
iu that patent, reinained inert, inactive, exertiiig oP action upon the py- 
roxylin^ îWith which it wfis.mixed, not even commencing opérations by 
dissplvingsmall portions of it. To define such action, or, rather, such 
npu-actipn, of the solid camphor-gum, the word "latent" was selected. 
Surely,fl,niapt sélection. ; Tbereafter, when the word "latent'^ is used in 
the celluloïd art without some qualification, it would naturally be un- 
dprstood tp hâve the meaning given by the text of the patent in which 
it was first used, as illusttated by the process which that patent pointed 
out. 

Fifth. The patent itself indicateS, that the word is used With that 
mea,mng, It r^fers to the reissue 'Un which a solid solvent is used, which 
iSil^tçait ^ ordinary températures," and then prescribes the use of aliq- 
uid instea4 of a solid solvent, "which liquid splvent,! like the solid, is 
latent at prçlinary températures. " The language df the spécifications and 
pf the argument addressed to the commissionerof patents, which refers 
to their new solvent as one "perfectly latent" or "perfectly inactive," 
seems to .^ndioate quite deafiy that the construction now contended for 
was not thought of when the patent waSi issued. 
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Sûth, The process describe^ in the patent is not inconsistant wîth this 
construction of Jhe word "latent." It is no doubt true tbat when a bail: 
of pyroxyline about the size of a walnut is dropped into a bottle contain- 
ing two ounces of the weak solution of camphor and alcohol described in 
the patent it is entirely absorbed. But the patent states that the cora- 
ponents are to be combined in "about the proportions, by weight, of 
fifty parts of the solvent to one hundred parts of the pyroxyline." When 
so combined, the compound apparently présents the same practical re- 
suit as would follow the use of dry camphor alone. 

Sevmth. It js urged by the complainants that the patent is not limited 
either as to the strength of the solvent to be used orasto the proportions 
in which it is to be combined with the pyroxyline; that two separate 
processes are provided for,— the one conteinplating pressure in heated 
moulds, the other mastication under heated rollers; that the spécifie state- 
ment of ingrédients and proportions refers only to the first method^ and 
that for the second method the patent covers practically any ingrédients 
in any proportions. The language of the spécification warrants no such 
construction. It describes "a weak solution of camphor in alcohol, the 
proportion being, by weight, one part of camphor to eight parts of alco- 
hol. This is the solution which the pateiitees say they make in thei'r 
improved process, which they state is not a solvent at ordinary tempér- 
atures; which they therefore term a latent "liquid solvent." The spécifi- 
cation proceeds: "There being différences, however, in the solubility of 
différent grades of pyroxyline, a corresponding change in the strength 
of the solution of camphor becomes necessary, which may readily be de- 
termined by experiment." This provides for but a limited change. 
When âbnormal pyroxyline is used, the solution of the patent is to be 
modified so far only as to give it the same strength , reîatively , to ..le âbnor- 
mal pyroxyline as the one to eight solution possesses relatively to normal^ 
pyroxyline. 

The spécification next provides for a réduction of the pyroxyline to a 
pulp, and its mixture "with the above-descrihed latent liquid solvent in 
about thé proportions by wfeight of 50 parts of the solvent to 100 parte of ' 
the pyroxyline;" the compound to be theh subjected to the process of 
pressure in heated moulds. The spécification proceeds: "Any Ijquid 
solvent of pyroxyline that is latent at an ordinary température, and that 
becomes active at a higher teihperature, dan be used as a.substitute for 
camphor aad alcohol in our improved process." This ëurely is not, as 
complainants insist, a direction to thoseSkilled in the irt to use différent 
proportions of camphor and alcohol, when completihg'the process undér 
masticating rollers, as provided for in the next succeeding sentences of 
the patent. It is a gênerai provision, applicable equally to the die and 
to the roller process, contemplating the discovery of some other liquid 
solvent than camphor and alcohol, which, like the spécial solution of the 
patent, might conduct itself "like the solid " when mechanically mixed 
with pyroxyline. Whenever "any latent liquid solvent" other than the 
solution of their improved process should corne to light, the patentées in- 
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lebded that it should be covered by this patent; they being the first to 
point outthe use of latent solvants, both solid and liquid. 

The spécification then proceeds as folio ws: 

"The latent solvent [t". e., the one herein specifically described as one to 
eight camphor and alcohol, or as modifled to meet modifications in the pyroxy- 
line, or any liquid solvent which is latent in tlie sensé of the patent, and which 
can be tised as a substitute for camplior and alcohol] inay be combined with 
the pyroxyline without flrst reducing the pyroxyline to a pulp. In doing so 
we add the latent solvent to the pyroxyline, and, after allowing it to become 
diffused, preferably in a Closed vessel, wedevelop the latent solvent, and com- 
plété the transformation of the pyroxyline either in heated moulds, under 
pressure, as in thepreviouSlydescribedprocess, [i.e., the one virhere pyroxyline 
was fiist reduced to a pulp,] or by passing the compound through heated roll- 
ers; ihithe latter case the beat developing the activity of the solvent, and the 
rollérs'compactingthe çompourid." 

; "Vj^bile this indicates that when the pyroxyline is net reduced to a pulp 
a proGéss of mastication under heated roUers may be substituted for the 
pressure in heated moulds, it does not call for any change in the compo- 
sition of the solvent when. so used. , The word "latent," as used in the. 
clairRy therefore, cannot be held tp cover liquid sol vents which are not, 
"liÉè the solid, latent" atordinary températures. 

It pnly remains to detenmine w.hether the défendants infringe the first 
claiiïipf' the patent as. thus construed. They do not use the 1 to 8 solu-. 
tion of, camphor and alcohol, but one composed of 35 to40 parts of cam- 
phor and, 50 palets of wood alcohol. This, as complainants' witnesses 
c'onced.e, is by no means a weak solution. This solution they mix with 
pyroxyline Ib the proportions of about 85 to 90 parts of solvent to 100 
parts of pyroxyline. That such a solution is an active solvent of se 
much of the pyroxyline as it cornes in contact with is practically not dis- 
puted; in fact it is one of the most active known. That it has acted 
ùpon siich parts of the pyroxyline so as to break down their fibrous con- 
stitution) and produce, in combination with them, a yellowish, semi- 
transparent, glutinous compound, which is neither pyroxyline nor cam- 
phor and. alcohol, is the uni versai testimony of the exhibits. Nor does : 
the witness McLaughlin substantially contradict this, for he says that 
"usually (j)Q the top of the batch that was soaked it looked something 
like the sàmple, [Monroe experiment. No. 1.]" As the défendants, 
therefore, use neither a weak solution of camphor and alcohol, nor mix 
it with pyroxyline in the proportions specified, npr use any liquid solv- 
ent '^jvhichjliketjhe solid, is latent at ordinary températures," they 
cannoi be held to infringe. Bill dismissed. 
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Cavanagh r. PiKE et (d. 
(Circutt Court, D. Massachusetts. July 23, 1890.) 

PATEITTS fou IiîTBNTIONS — IîirRIN6EMBNT — PiLE-DrivERS. 

Patent No. 205,244, granted June 25, 1878, to George H. Cavanagh, for an Im- 
provement in pile-drivers, was for an extensible jpide-way adapted to be projected . 
or extended below the platf orm or f rame, to permit the iiammer to f ollow and oper- 
ate upon the head of the pile, to drive it below the level oî the base of the pile- 
driver. Ueld, that this is not inf ringed by patent No. 284,282, granted September 
4, 1883, to Roys J. Cram, for a steam pile-driver having a combined çylinder and 
hammer, the whole within a frame having on each side continuons vertical groovea 
adapied to work in guides formed on, or rigidly fixed to, the uprights. 

James IL Lange and Fred. P. Fish, for complainant. 
Williavi B. H. Dowse, for defendanta. 

Caepknter, J. tliis is a bill in equity brought to enjoîn the respond- ' 
epts from infringingletters patent No. 205,244, grante<l June 25, 1878,' 
to the complainant, for iiiiprovement in pile-drivers. The claims of the ' 
jîàtent are as followâ: 

"(1) In a pile-driver, an extensible gulde-way adapted to be projected Or' 
e-xtended below tlie platform or frame, substantially as and for the purpose' 
lii'si libcd. (2) The uprights, b, b, cornbincd witli a vertically adjustable 
gnule-way adapted to be lowered bs^ow the base of the driver, to permit thé, 
bainmer to foUow and operate upon the head of the pile, to drive it belqw the' 
Jevel of thebase, as uiay be desired." 

In the construction of a pile-drivèr, it is found tobe a practical.neces- 
tiity that the uprights within which the hammer vvorks, and , such ; im- ; 
nriovable guide-way as may be attached thereto, shall not extend to:any ; 
considérable distance below the Iranie-work or platform of the pile-driver. : 
Tlie purpose of this invention is to provide means whereby piles may, be 
driven to any desired point, within certain lirnits, below the level of that^ 
platlbrm. The means èmployed for this purpose before the invention ofi 
the complainant appear to hâve been as foUows: (1) To apply to the 
upper end of the pile being driven a follower against which the banimei : 
might strike; (2) to boit supplemental guide-ways to the uprights in Une 
with the stationary guide-ways; (3) fo cause the hamnier, in falling, to 
Project for sonie portion of its length below the ends of the uprights and 
stationary guide-ways. In the case of steam pile-drivers, wherein a qyl- , 
inder and piston-rod are carried on the hamnjer, and includedwith it ; 
in one rigid frame-work, the length of the frame-work is such as to allowV 
the fall of the hammer to a point considerably below the ends of the 
guide-ways. Examples of such pile-drivers are seen in patents No, 
160,781, issued March 1&, 1875, to Thomas T. Loomis; reissue No. 
7,686, issued April 8, 1877, to Thomas T. Loomisj and No. 185,458, is-' 
«ued December 19, 1876, to Thomas M. Skinner. In addition to tbese ' 
methods which appear tohave beenin use, there was published the pat- 
ent No. 134,412, issued December 31, 1872, to Charles H. Williamson , 
aindaaolher, which shows a rodant^ a weight with a hole in the ceijter, , 
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for the purpose of Bliding the weight up and down on the rod, and which 
is evidently se constructed that the guiding rod may be extended below the 
platform. The English patent No. 2,562, granted September 18, 1862, 
to John Nyinen' Woodford for driving and drawing piles, contains this 
statement: 

"Betwreen tb©f upright bara or plates, there is a space in which there are 
other uprïghts consisting of two parallel plates or bars, which are capable of 
being slid û^'ànddbwn between the two flrst-mentioned upright bars or plates, 
so that wii.eiï desired the uprights may be lengthened, whether when using it 
for a jib, or: otherwiae. Chains and pulleys are applied for winding up the 
monkey, drawing piles, and raising soil. " 

The device used by the respondents is represented in patent No. 284,- 
282, issued September 4, 1883, to Roys J. Cram. It is a steam pile- 
driver having a combined cylinder and hammer, called in the patent a 
"cylinder ram," the whole within a frame having on each side continu- 
ons vertical gropves adapted to work in guides formed on, or rigidly at- 
tached to, the uprights. The respondents argue that the Woodford pat- 
ent is a complète anticipation of the patent on which the complainant 
hère sues. In the English patent the construction of the uprights, which 
are one élément in the combination, is such that the weight cannot ex- 
tend beldvv their lower ends; and therefore the apparatus, as there shown, 
is not capable of the functions of the apparatus patented by the com- 
plainant. ; On the other hand, it is uow évident that a slight modifica- 
tion of the uprights will allow the guide-ways to project below the lower 
ends of the uprights. Whether to make this modification involves in- 
vention, I ôhall not, in this case, undertake to décide; because I am sat- 
isfied that, assuming the patent of the complainant to be valid, it must 
still be so.oonstrued that the apparatus Used by the respondents will not 
be held to be an infringement. 

If the complainant had for the first time produced a guide-way ex- 
tensible beloW the ends of the uprights, then it might, perhaps, be said 
that to Bubstitutè guide-ways attached to the weight, and moving with 
it below the ends of the uprights, is only to provide an équivalent for 
the guide-ways movable and adjustable within a groove in the uprights 
60 as to ektend dotvnward beyond the end of the uprights. But it ap- 
fteàrs that a' gaide-way extending below the uprights is shown in the 
patent to Willîamson; and it also appears that a guide-way attached to, 
or, more propërly speaking, forming a part of, the weight mechanism, iS 
shown in the patents of Loomis and Skinner. In the patent No. 160,- 
781, issùed in'1876, the patentée sayst 

'''With triy' invention the pile can be driven below the lower extremity of 
the leadfrs, £6r'lhe arrangement of the frame guiding the hammer and the 
groôved cylinder is suth a» to allow the frame to exteiid below the leaders 
when fou rid nece&flary, anilstitl retain its original vertical position, which 
caoflot be flçtn^i with the pilç-dri vers, now in use." 

The cbmpïaînàht poîiita but that- the guiding groove or guide-way in 
the drawîhgs of the Loomis and Skinner patents is not continuous for 
the whole îength ôf 'thë"fraine, aiid that therefore the ftame cannot ef- 
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fectively i and safély extend so far as to disengage the groOves or guîde- 
ways frônôî the uprights. Assumîng this to be trâe, there still does not 
a^^éarto be any reason why tbe hammer on the Loomis device may 
not descend to a point where its upper. surface is yery slightly higher 
than the lower end of the uprights, and thus provide for driving the pile 
to a point substantially lower thanthe lower end of thoseuprights; and, 
if it benrged that éven thùs the bàmmer mèchônism cannot, as in the 
respondents' device, descend to a distance below the end of the uprights 
nearly équàl to its whole lengtb, gtill it appeàrs from a compàrison of 
thèse patents that the method of carrying the weight below the uprights 
by meansof guidcrways forming part of the weight mechanism is fuUy 
described in the Loomis patent, and shown in that patent, and also in 
the Skinner patent. The same method was, indeed, suggestèd by the 
practice, in the use of the oldform of pile-driver, toallow the weight to 
descend by part of its length below the ends of the uprights, although 
it is, perhaps, true that the conslrùction and opération of the flanges or 
guiderWays was not such as to make them a practically operative devioe 
for this purpose. The claim in the patent of the complainant cannot 
tberefoRe be construed to cover such a device; and the bill must, thei^ 
fore, be digmissed, with costs. i 



Cleaveland Fencb Co. b. JÇndiakapoi-is Fen<?e Co. d al. 
(Circuit Court, D. Jndiana. July 31, 1890.) 



Patbnts pob iNVEmnoNS— Patentabilitt— Fences. 

■ Patent No. 397,110, granted February 6, 1889, to John B. Cleaveland, olalma" In a 

, ; , I tetusé ttie combination of a corner or end post, or intermediate, and a distance rod 

" soréwed to said posts at or near Iheir summits, witha guy seoured to said In- 

& ' tëMediate posts at or near distance rod, at Its top end, ànd anchored to the ground 

: , at it«: boUom end. " Held, that ,the claun embodiea no patentable novelt^. 

In ]Sqnity. < 

G. P. Jaco&«, for complainant. , 
O.&E. W. Bradfffrd, for défendants. 

' Woods, J. Suit forinjunction against infrîngement of the sixth daim 
of patent No. 397,110, issued on the 5th day of February, 1889, to John 
B. Cleaveland, which claim reads as follows: 

"In a fénce the combination of a corner or end post. an intertnediate post, 
and a distance rod seeured to said posts at or near tbeir summits, With a gtty 
secured to said intermediate postlat or near distance rod, at its top end, and 
anchpred to tlie ground at its bottom end, substantially as and for the pur- 
pcee described." 

; V Thç spppe pf this daim ia well stated by complainant's expert, Mr. 
,Hood, inftçswer to question Sfth^of his «xaminatjon in ohief: • :< 
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"Question 5. Mechanicallj speaking, what substantial éléments are in- 
volved in a fence whlch would embody the invention deseribed in the sixth 
claim of.tbat patent? Answer. A pair of posts connected near tbeir tops 
by a.rod, which iiblds them at a lixed distance apart, an anchor imbedded in 
the gr^ùnd, and a brace rod or cable extending from one of the posts to the 
anchor; the arrangeaient being such that a strain exerted in the direction to 
pull one of the posts from a vertical position would be transmitted to the 
other post by means of a Connecting rod, on which tbere would then be ex- 
erted a crùshing strain, and the strain being then transmit*^ed by means of 
the brace rod or cable to the a,nchor, in such a direction as to exert a tensile 
stràln on the bracé rod or cable. " 

In view of the prior art, as shown in the record, and of other struct- 
ures in common and faniiliar use from time immémorial, it is impossi- 
ble, I think, to find patentable novelty in this combination. The same 
relation of parts, eerving the samé use, is shown in the drawings of the 
Kelly ipatent No. ■ 344 , 660. The sill there shown is an addition , which 
nœds'on]}' to be removed or eut off between the foot of the posts, each, 
and the guy rod, to show the exact mechanical construction claimed by 
deaveland; but, as it is, the sill only strengthens the anchorage in the 
ground ofthe pbstsand guyvaiïd thé same resuit would be accomplishéd 
by the use of a bed of grouting or a foundation in solid stone. 

It is claimed, however, that Cleaveland completed his discovery be- 
fore Kelly applied for hia patent; and, on the other hand, that if this 
be so, that Cleaveland lest and abandoned his right to a patent by fail- 
ure to make his application therefor within two years after public 
use. Thèse questions I do not find it neccssary to détermine. The 
Heikei^'|)a%erit ôf llugust s; IfôS', '(No. -21 ,073,) unquéstîonably antedates 
Cleaveland's first attempts, and, little less clearly than the Kelly, is a sub- 
stantial anticipation. - Thé bnly suggestion to the contrary is that in the 
Heikes design the guy rods, 6, are represented in the drawing as de- 
,Sf3en£j|Bg> from tbeir. points of.att^chment to the posts to the ground at 
points npt in the line of th© feilcei If thi's be so, it is certainly not 
rln.;|^ntjon;fo change ïhe point ofaii anchorage from a place outside to a 
poinï ia. 'the line of. the fence; -If such a différence can be material, 
then complainant's patent, if conceded to be good, could be evaded by 
using a guy anchored a little to the side of the fence line, or two gùys, 
one on either side of that line. But, a^îde from the proof of thè prior 
art, this combination is to be fouîcid in nutiierous well-khoWn structures 
which hâve been in common use as long as men hâve lived in houses, 
liMiteRBB?!' JFpFiewnaple, She'battfened ddoror swiûging gatp, if fastened 
.|if^]jî)tot;V,ot|i pQstSj instead o£ one, affords a complète, illustration. The 
frame alone of the ordinary farm ga;te, if sunk into the ground a few inches, 
wjU çejastitute» a fence corner of the same constructioix as that in ques- 
tiofi^ Sav* the «S0 of wox)d instead ofiron, which of course does not af- 
feet,tbequestîoÊiiof invention. Exaniples and illustrations are also to 
bôlfofahd'in''fhè construction offrarùe houses; or millp or other like 
structures, with corner posts tied together at the top and bottom with 
plâtçs aqd sMlfejî and with htâbes or guys in the corners,' aHd ail anchored 
(or not) by rbds înto the foundation in thè ground. And simpler yet, 



THE CITY or WOBCESTEB. 918 

but equally complète, is the illustration found in the scaffolding which 
builders use, consisting of upright posts, with horizontal bars and diag- 
onal braces, ail bound together and resting upon or anchored in the 
ground according to the emergencies of the case. The court finds that 
the claira in question embodies no patentable novelty, and that for this 
reaeon the biÛ should be dismissed. So ordered. 



The City of Wôrcesteb. 

Scott ». The City of Wobcbsteb. 

Samb V. NoKWicH & N. Y. Transp. Co. 

{VigMet Cawrt, D. ConnecticuU Jnly 17, 16i90.) 

Baltaok. 

A steamer valued at $237,500 was stranded on a dangeroas reef on a f og§y nigtit. 
' Her cargo, wortU $100,000, and on whioh the f reight was $601, was removed during 
tUe next day without danger; the day being pleasant and the water smooth. The 
. next d^y was rough, and holes were worn in the steamer in addition to the cracks 
■' prevlpùsly made. The prospect of getting her ofl depended on the weather; bût 
thetWîBather for the toUowlng week was fine, and temporary repairs were made; 
ahd at t\i.e end of seven days she was taken into a port for further repairs, and aft- 
erwardET to a dry-dock. Two Wrecldng companies; with a large ontflt, consist- 
ing of se^'eral steamers, barges, divers, etc., werein use abont two weeks. Meld, 
that the sum of 11,218 should be allowed for saving the cargo, and 931,768.53 for aar- 
ing the steamer. ' 

In Admiralty. Libels for salvage. 

Sdmud Park and Walter G, Noyés, for libelanta. 

.4toi Terniej^ and W. Zr. P«toam, for respondents. 

ShïpmAn, J. Thèse are two libels for' salvage. The first named is in 
rem, against the steam-boat City of Worcester, for salvage for saving the 
vessel, and the second ia in pei'miam, against the owner of the vessei, 
for salvage for saving the cargo, the service having been rendered at the 
request and for thebenefit of the respohdent. 

The facts in the cases are as follows: The City of Worcester, a Long 
Island Sound iroU passenger and freîght steamer, of the value of $237,- 
500, hâlving 50 passengers on boàrd, and a cargo worth $100,000, upon 
whioh the fréight Inoney ;was $601, struck upon the south and west 
parts of Bartlett's rèef, near the entrance to New London harbor, àbout 
1 o'clock on Sunday morning, January 12, 1890. The night was very 
foggy, Nô lights eould be seen. The vessel was going very slowly uh- 
der one bell. The tide was flood. She was a fine steamer, was buîlt in 
1881 at a cost bf $420,000, was and is owned by the Norwich & New 
York Transportation Company, and was regularly running between Nor- 
wich, New Londôn, and New York. ' She lay upon the rëèf from her 
bow to her after gangway. She was drawing about 13 feet torwardjand 
v.42F.no.l5— 68 



fibmi IQI ife^ B^, and at ,lpwi tid& the w^tei^ ;was aljoTit 5 or 6; fçet ,d;e^ 
on pactîsofifeeiiPèpf. Frp0i,/,her after gangway tpi.her, stem the «ieptîi 
gradi^aHy inor^sçd till the, ;^ater was Ify feet 4eep under her rudder, 
Tm> 0Î her.fiv© cpmpartmentg fiUed with water pUiSunday. On Mon- 
day aBothçr oQmpartment filled. On Sunday thejinjury consisted in a 
crack about 35 feet long upqïi;the port gide for^ard, terminating in a 
hole 3 feet long nearly under one of the port boilers. The bottom of 
the reef is sprinkled with large boulders and rocks. On Sunday the 
vessel lay without a list. rrifôfmation ôfthe accident was promptly sent 
to New London, and the libelant, Scott, whose business is that of a 
wrecker, and who is the o^pfsr p^, a.plant 'jvhich is constantly ready for 
service, was notified b'y the local agent of the claimant at New London 
that his services were.wapted. ^The, président of the company soon after 
reached New London, knew of the employinent of Scott, and ratified it. 
No contract was maçje with him either fpî; a givein sum. or for any sum, 
or for a quantum meruU, dr tô pày hindàt ail e vents. He entered upon 
the services as ftgalvor^jjitheTequestpf j;itiefilaiinant,.and for its benefit. 
He started at about 4 o'clock with his steam-tug T. À. Scott, Jr., reached 
the vessel about 7 o'clock, took off ail the passengers, and carried them 
të'îf^V'Ix)MPn.; Hë t|ti'é^ Ifçtùmed Tifith, hië tyg-boàts T. A. Scott, Jr., 
and the Cassie, and two barges of his owin, with the steam-tug Briggs 
and,t}^gé Dohal^i bëlbnéity*,:^ ToW-Boat Company. The 

bili for the day's services of thèse vessels, amounting to $218, he paid. 
Iftlé'day waa exceptionànt fine. '' î'hç;:^ater •yyâs sm^ The barges 

were l^ced along-sideof uîe hatchways pf the Worcester. AU the cargo 
was %ticied intd thém by 'tïiè'stèamer's'meh, and at half past 7 o'clock 
was safely out of the steamer, and was delivered by the libelant at New 
London, whence it was sent to its destination., 'Thiswork Was done 
without injury, accident, orrdanger. On Sunday njorning the président 
of the company was justly afraid that Scott's.equipm^nt was insufiSqient 
for the work of puUing the Worcester from the reef. At his request, 
Scott telegraphed,,tp the Merritt .Wreckdijg Organization to send at once 
siï pputoons and four steam pumps ^pd boilers tp work pn the Worces- 
ter. /Ijiijresppnse tp thiS: telegram a barge and ppwerful wrecking 
steainerj the I» J.Merritt.J'as sent under the charge of Mr. Sharp, and 
arrived on Monday morning,: Mr. Sharp wanted to know why the tel- 
egr^TO, had been signed hy [Scott instead of by the company. He was 
satisfied upon this point, a^d wçnt tp the.reef on that aftempon. There 
was the eame absence ofi contract with the Merritt Wrecking Organiza- 
tion l^at there was with Scptt. Scott was wreck-master, and in charge 
pt the wprk. Qn Mondayforenooo the tackle, fumiture, mattresses, and 
beddiflg ^^'6 taken fronn th© Worcester, and carried into New London 
hy. thft^! libelant. Cernent; «nd sand were carfied to the wreck, and 
Scptt'p men went to wo^k clpsing the holes in the;fprward çompartment 
frppa the inside. The pe* was rough* .There w£^a strong wind from 
thçsQUth-west, which hecapie a galeat 4 o'clock in the afternoon^ The 
■Wproester " worried " or trembled upon the boulder», whiph wore a couple 
pf ajjditjopal holes in her bpttoni. Shgfp, who waa la pharge^ of Mer- 
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rjtt's men, made préparations tp get anchors and cables laid to hold tbe 
Worcester easy on the rocks, but the cable got foui of the rocks, and 
there wassome talk about the crew of the Worcester going ashore; but 
the wind abated, and they remained on the vessel. On Tuesdayand 
the folio wing days, till Saturday, the work of patching up the holes by 
the divers of Scott and the Merritt Company continued. Bags of cé- 
ment mixed with sand were placed in the long break, and were braced 
in position. It was partly wedged upon the outside. The other holès 
■were patcjied with plankg which were clamped to the frame of the steamer. 
The water was then pumped out by the aid of 10 steam pumps. The 
steam-boat was puUed ofi' the reef on ,the evening of Sunday, January 
19th, was towed to New London, where the temporary repairs were stiÂ 
farther copipleted; and she,was taken to New York January 26th for 
permanent repairs upon the dry-dock. She went under her own steam, 
but was accompanied by the I. J. Merritt. The equipment of the Mer- 
ritt Wrecking Organization, which was in use, was worth $80,000. The 
steamer, I. J, Merritt was in use 14 days, and the barge Blanche, 17 
days. 'Çhe steamers Cyclops and Dalzell, and schooner Edgar Post, 
which carried some of the outfit to New London, were in use 30, 37, and 
48 hours, respectively. It furnished 8 steam-pumps, 2 divers and their 
apparatus, 7 engineers, 19 wreckers, 1 carpenter, 2 firemen, 1 foreman, 
and 1 agent, with the usual outfit of cables, ropes, hose, and anchors. 
Scott's equipment was worth $25,000 or more. The time of the steamers 
Alert, T. A. Scott, Jr., Cassie, and Chester amounted in ail to 28è days. 
The time of three lighters was 28 days. He furnished 4 divers and aj)- 
paratus, 2 steam-pumps, 4 engineers, 2 firemen, and from 16 to 20 
wreckers. His bills for the hire of vessels, materials purchased and used 
in repairs, sails used for patches, rope and anchors lost, amoUnted to 
$1,339.62. 

Bartlett's reef is a dangerous place for a large steamer to be stranded 
upon. The injuries which Ihe Worcester received cost $34,000 or $â5,- 
000 to'répàir. During thè rough weather of Monday the boulders 
ground two additionàl holes in her iron covering. If this weather had 
been fepèated during the week that she lay upon the rocks, other dam- 
age would hâve been caused, and the difficulty and expense of getting 
her ofif proportionally enlarged. The reef is continually exposed to 
rough weather or storms in winter. It is not likely that an iron steamer 
would hâve gone to pièces, or hâve been broken in fragments; but the 
danger was that continued bad weather would bave so increased the in- 
juries that the expense of getting her off would bave constantly increased, 
while her value was constantly diminishing. Both salvors and owners 
were fortunate in having favorable weather, which enabled the work to 
go on speedily and prosperously. Capt. Scott's opinion in regard to the 
prospects of success in the enterprise was a summary statement of the 
actual situation: "The chances were ail owing to the weather. If the 
weather was good, we would get her ofif. If it was not, we wouldn't." 
Scott's steamer Alert struck upon the reef, and was compelled to undergo 
repairs for two days. The Merritt struck upon the rocks, but was got 
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ofif in about 20 minutes. The libel in rem was brought, by agreement 
of the two salvors, by Capt, Scott, for the benefit of himself and the 
Merritt Wrecking Organization; and by like agreement a single judg- 
ïient is to be rendered for the joint services, and the court is not to 
îivide the amount between them. The claimant has paid the Merritt 
Wrecking Organization $10,000 upon account, and Capt. Scott $1,500 
upon account. 

The services in saving the cargo were valuable, but were, in consé- 
quence of the exceptionally fine weather on Sunday, without danger, — 
were easily and quickly rendered. For thèse services the sum of $1,218 
should be paid the libelant, of which $218 has been paid, leaving the 
sum of $1,000 due. 

An important élément whioh enters in to the détermination of the 
amount due upon the libel m rem is the fact that each salvor is the 
ownerof a valuable plant, which is constantly, read|y for service, and 
éguippfed with a crew which is cônstantly under pay^ The calls for 
sàlvage service are ocoaSional. , Thé necessity df' expenditure for wages 
and repairs is continuous. The Gity of Worcester had the prompt ben- 
efit- of a large plant, which was itâelf in some danger of injury. In 
Ooast Wrecking Co. v. Phcmix Ins. Cù., 13 JFéd. Rep. 133, Mr. Justice 
BlatoHfoed said: 

"Not only is the service in the particular case to bé regarded, but the com- 
pensation is to be looked at, as it may induce aid by compétent salvors to 
oth«Rproperty in distress; and the equipment of the Coast Wrecking Coin- 
paoy^, with steamers and pumps and wrecking raaterial and skilled men, and 
Its readiness to act on a moment's notice, must be considered, involvlng, as 
that does, large investments and expensès which go on as well while there 
is noeiùpldymeht." 

For services in saving the City of Worcester the salvors are entitled, 
to $31,753.52, pf which the suin of $11,282 has been paid, leaving the 
sum of, $20,471.52 unpaid and due. In the libeli^i rem against the 
City of Worcester, let there be a decree against the claimant for the sum 
of $20,471.52 and costs of suit; and, in the libel in personam, let there 
be à decree against the respdndeiit for the sum pf $1,000 and costs of 
suit. 
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Bywatee et al. v. A Raft of Pilis. 
(District Court, D. Washington. June 17, 1890.) 

1. Salvaob— SuBjECT— Raft Adkift. 

A raft of timtier found drifting with the tlde on deep water in a harbor, and ont 
of the oontrol of the owners, is a subjeot of salvage. 

2. Bame— Who abe Salvors — Actions. 

Persons flnding a raf t so situated, Who secure it for the owners, render a valua- 
ble service, for whicb a claim of salvage is enf orceable in admiralty. 
{iSyllabus try 1M Court.) , 

In Admiralty. 

R. S. Greene and L. T. Tumer, foT lïbei&uta. 

J. ,C. Haines^ for claimaiats. 

Hanfoed, J. The libèlants in thîs cause claim compensation for 
salvage services rendered in arresting, towing to a place of safety, and 
securing a raft of piles found adrift and derelict in Seattle, harbor. The 
claimants, who are owners of the piles, deny that the property is a sub- 
jéct of salvage under maritime -law; deny that it was in péril at the time 
of being taken in charge of by the libelants; and deny that the facts make 
a case within the jurisdiction of a court of admiralty. The • material^ 
fàets of the. case are that the raft in question had ' been moored by its 
owners, the claimants in this case, at a wharf owned by them situated 
in the southern part of Seattle bay. That on the moming of a pleasant 
day in June, in some manner, it got loose and went adrift, and between 
8 and'9 o'clock in the morning was discovered by one of the libelants 
about one mile north of the wharf to which it had been moored, and 
something over one mile from the eastern shore of the bay, drifting on 
an ebb-tide towards the harbor entrance. There was at the time alight 
breeze from the south-west, and the water was smooth. The libelant 
Elliott was owner of a sraall steam-tug called the Violet, and the othér 
libelants were at the time connected with this vessel as master, éngineer, 
and deck-hând, constituting her entire crew, and the tug was then em- 
ployed as a gênerai jobbing boat, doiug towing and like service on Seat- 
tle bay and the neighboring waters, and eaming on an average $25 to 
$30 per day; the usual rates for services such as this boat had éapacity 
to render, when employed by the hour, being $2.50 per hour. When 
the libelants discovered the raft, the tug was in her berth at the wharf, 
with steam up, and ready to accept any oflFer of employment that might 
he made to her, and they immediately went to the raft, and brought it 
in, and sçcured it to a wharf opposite to which it had drifted on the 
«astern shore of the bay; in doing which, between two and three hours' 
time was consumed. The raft was quite valuable, worth at least $2,200, 
and was at the time of being so taken charge of by the libelants out of 
the.oontfol of its owners, and in apparent imminent danger of jbeing lost, 
.although the real, danger was but sUght, and in rescuing it the libelants 
àijcurr€4.;np danger; tothemselves.ao.dBuffered no.bardshipe.-jnore than 
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is incident to their usual and every-day employment. In towîng the 
raft and mooring it the libelants ùsèdlin^s provided by themselves from 
the tug of the value of $13, which hâve not been returned to them. 
One of the clainWiïts discOvered the depârture Of the raft Very soon after 
the libelants had found it, and he immediately started in pursuit of it, 
and ftppeared and claimed it as soon as the libelants had moored it, and 
requested the libelants to tofp it back to the place frorii'whence it had 
drifted, which tbey were unable to do, the tug not haviug power enough 
to move 80 heavy a raft against the ouvrent. In the evening of the same 
day a tug of greater power employed by the claimants tôwed the raft 
back to their wharf. 

It is indisputable that the libelants did render a service of some value 
to the claimants in arresting^ àiid holding this raft, and a service of such 
a nature that public policy commends it, and dictâtes that a suitable re- 
ward be granted for it, although the reward should not be such as to 
impose any considérable ' burden ûpon the claimants. The service was 
voluntary on the part of the libelants, and at the outset they undertook 
to do and uudergo whatevei* might bô hecessary in order to save valua- 
ble property for whatever ïeward or compensation a court of conscience 
might Bée ; fit tO' iallow, be it mucb or îittle. The service so rendered 
cornes fairly within the définition of à salVage service. Upon the argu- 
Bûentit was dènied that the case is one of salvage, and aiuthorities were 
cited by counsel on both sides, and from the language of the several 
opinions thereiappears to be a conflict between them on this point. But 
the facts: in (the différent cases were so différent as to^fiford abundant 
ground to distingùish betv^een them; and most of them are maintainable 
on true principles, and harmoniously with the décisions by Judge Betts 
in ARaftof&pars, 1 Abb. Adm. 485, and by Judge Lowell in Fifty Thovr 
aand Feet qf. 'Embëri2 Low. 64, and by Judge Pardee in Mwnte v.A Raft 
oj Kmber', 16 Fed. Ilep. 656, 557. Thèse three cases are the nearest in 
point of aniy that hâve been cited, and were well considered, and de- 
cided in thé light of ail preceding rulings bearing upon the question, 
and Ifeelsafe in folio wing them. * 

The case decided by JudgeTANEV, (îbwi« v. i^bur Oribsof Lumber, re- 
portéd in Taney's Décisions, on pagèî633,)was one in which salvage was 
daimed for arresting lumber rafts floating down the Susquehanna tiver. 
The lupiber had been made up intocribs and rafts, desîgned èxpressly to 
be in that form trapsported to market by being floated down the river; 
and it was theconstant practice of lumhér-men to use the river for floating 
similar rafts; and Jiidge Taney, as'I think, very properly held that it 
wiàs the rightof oWners of suob property to su bjectit'to such risks as 
might be incident to>thfltmodeioftrai)6(portationi and that it would be 
a hardship ûpon them to permit un&uthoT*ized perSohs' to deprive the 
ownërs of postesBiidiniof yalùable property ^ and sufcject them to liabilîty 
for. salvage by intérferirig' with ^ such Tafts when foiattd' afloat on the 
stream. I certainlythinfc that justice would requireitoe iîb hold that an 
uoauthoriz^! interference with logs ijr lùhiber while floating down any 
of the rivera of this state; afacordiûg to th© fcustomary mode of transport- 
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ing such property, would render the person interfering liaHe for dam- 
ages as a tïéàpaaser, rather thàn entitled to a reward as a salvor. But 
in case of a large raft adrift in deep water, and not confined to any par- 
ticular channel, nor certain tofoUow any fixed course, and especially in 
the harbor of a busy commercial city, a différent rule is necessary; any 
personwbo finds siich a raft so situated, ànd sectires it for the owûer, 
rendçrs a valuable service tohim, and to ail persons interested in keeping 
thé harbor clear pf obstructions. 

I déem it unnecessary to review or comment on the other cases cited 
by counsel for the claimant. It is enough to say that they are not in 
point, and, if they were, they are not of such binding aolàiority as to 
require me to disregard the tettér f éaeoûs favoring the opposite conclu- 
sion. , . 

As to the amount to be awarded, I consider the case similar to the 
pne decided by Judge Bkttbj as regards Hie mérita of the services. In 
that case the property, a mft pf sp»rs, was of much . less value than the 
property iflthis case, but it wasin gre*ter péril. The labpr performed 
in tpwi^giit to a place of seeurity was ^bout theisame a3 in this casq, 
but thiB sajyprs had to watcb and proteet the spara for several days ther^ 
after. No STjch service w.4s necessary, in thiis case. In that case Judge 
Betts awarded $50. In ibis case, in considération of the ropes used and 
lost io the service, and ail the fiacte,: I ward to the libelant Frank EUiott, 
owner of ; ^aid tug, $30, and to each of the other libelantii $5; making a 
total of $45. 
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SotJTHWBSTBRN TeANSP. Co. V. PiTTSBORQ CoAL Co. 

(Dtetriot Court, E. D. Lmiisiana. June 3, 1890.) 

Admiraltt Pkactioe— Cboss-Libel. ,• 

In a suit for salvage by the crew and owners of a tug for saving a fleet of coal 
barges which had beenloosened f rom their moorings and scattered by the wind, a 
counter-claim for the wrongful mooring of tlxe tug to the outar barge of the fleet, 
whereby the accident occurred which exposéd the barges to the danger f rom whioli 
the tug saved them is uût the proper subject of a crbss-libel. 

In Admiïialty. 

Farrar, Jonas étKrvMsdinàt, ior ïïbelatit, 

Jo8. P. Homor & Son, for respondent. 

/ BiLLiNGS, J. In this case thereis alibel for salvage ^y the owners and 
créwôf the steam-tug Alarm, mperSdnowrtagainst the owners of numerous 
cdal barges anà of the coàl contained iti' them . There is also a cross-libél. 
Thè^case is submitted on a plea to the jurisdictionofthiâ court as tothe 
niattèrs contained in thé «jross-Ub'ëlj which was net pressed, it being not 
îjueëtioned thât l%e Bâfast^' 7 Wall. 624, 637, eontrôls this case, and 
niaiintfiîris the: jurîsdiotioH. There was also a motion argued and sub- 
riîittëd tb vaéatiè- thef'oràer wbich> had beeii made by thè court herein 
tittder ttdmiral'ty'rule èâ, j^quiring ibe libelants lo givé security for thè 
amount claimed in the cross-libel, and staying proceedings. ' 

Thequestionupon this motion is whether the counter-claim arises out of 
the same cause of action for which the original libel was filed. The original 
libel wasfiled by the owners and mariners of the Alarm forsalvageeamedin 
salving a fleet of coal barges, which were loosened from their moorings 
and scattered by the wind, and then saved by the Alarm and her crew. 
The counter-claim contained in the cross-libel is for a wrongful mooring 
of the Alarm to the outer barge of the coal barges, whereby, by reason 
of the height of the tug above the surface of the water, she was exposed 
to the force of the hurricane, and caused the unmooriug or loosening 
from their moorings of the entire fleet of coal barges, and their exposur» 
to ail the danger for the rescue from which salvage is claimed in the libel. 
That the cross-libel sets up a claim which would, if proved, constitute a 
défense to the original libel, seems to be settled by the following authori- 
t.ies: 27i« Cfara and !Z7ie CZan'ta, 5 Ben. 375,386; The Sampson and The lola, 
4 Blatchf. 31; The Robert Dixon, 4 Prob. Div. 121; and The Cargo ex 
CapeUa, L. R. 1 Adm. & Ecc. 356. In this last case, which was 
where the claim in the libel was for a collision, both vessels were found 
to be in fault. The master and crew of one of the vessels claimed sal- 
vage. Dr. Lushington rejected their claim upon the prineiple that no 
man could profit by bis own wrong. 

To apply the rule deduced from thèse cases to the case before the court: 
The libel is for salvage. The counter-claim is for a wrong connected with 
the salvage in this way: It caused ail necessity for salvage. The facts- 
which support the counter-claim would defeat the libel, but this is not 
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necessarily because they arise from the same cause of action. ; The cause 
of action in a suit to recover salvage is the saving of ptoperty ex- 
posed to danger under such circumstances as entitle a party to com- 
pensation. The cause of action in the cross-libel is the destruction 
of property of the cross-libelant at the same time, and under the 
san\e circumstances, i. e., with the same facts, as were the time, cir- 
cumstances, and facts in connection with which the alleged saving 
was efïected. The property saved and the property destroyed are not 
the same. The resuit would be in favor of the same party in both 
cases; not because the causes are the same, or spring out of the same 
cause of action, but because the facts which would disprove meri- 
torious saving of certain property would establish wrongful destruction 
of other property. When the claim of the libelant and the counter- 
claim of the crossrlibelant arise out of contract, as for instance, when the 
origin of each is a contract of affreightment, — one suing for non-delivery 
and the other suing for the freight money, — it is easy to apply the fifty- 
third rule. This was done by the court in VianeUo v. The Oredit Lymh- 
wais, 15 Fed. Rep. 637. The cause of action was a commutative con- 
tract, différent stipulations of which formed the basîs of the claim and 
Counter-claim, and thèse stipulalions were parts of a wholé. But the 
basîs of the respective claims hère involve an identity as to time, as 
to the character of the alleged act of mooring. but they are not identical 
as to the things themselves which were the objects saved and destroyed. 
One claim is for a tort. Torts to involveor spring out of the same cause 
of action must be with référence to the same wrong. I think rule 53 
in admiralty was intended by the suprême court to make a cross-libel in 
admiralty prpper in the same class of cases in which a cross-bill for re- 
lief in equity will lie. The limitations in such cases are stated by the 
coiaxi hi ïtuhher Co. v. Goodyear, 9 Wall. 788. At page 809 the court 
saysV 

" A cross-bill is brought * * *, or to obtain complète relief to ail the 
.parties as to tlie matters charged in tiie original bill. It stiould not introduee 
any distinct iriatter, It is the auxiliary to the original suit, and a graft and 
dependeiicy upon it. If ità pnrpose be différent from this, it is not a çross-bill, 
though it may hâve a conneètion with the same gênerai subject." 

See, also. Cross v. De Vaïle, 1 Wall. 5, where a bill had been filed to 
hâve a conditional devise pperative because of the alienage of certain 
parties, and the heirs at law sought by a cross-biU to bave their rights 
■determined to the same property, and the court held the cross-bill would 
not lie. 

The matters set up in the cross-libel in this case would clearly not be 
proper matters for a cross-bill for relief in equity. In thèse cross-plead- 
ings the courts seem to adhère with absolute uniformity to the principle 
laid down by Lord Coke] Idem non similis. See The Theresa WolJ, 4 
Fed. Rep. 162. 

Nor is there a,ny déniai of a right in requiring the défendant to resort 
to an original lïbel. Aftef he has instituted his suit, it may be for the 
purposes of trial, at least, cç^n^olidated with this suit j and, if judgments 
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8K) obtaihëâ in botKoases, equity will famish a method to eiiable «ither 
psortyto obtain a gst-off. The only disadvantage to the défendant is that 
hewill lose tbe righiito insist upon a bond if his suit is in personam. 
But tbis resuit would bè wrought by a rule which was not intended in 
Buch a case to secure to a défendant tbatright. 

The motion to vacate the order l'equiring a bond, and staying libelant's 
prooeedings, is allowed. 



The Stsoma.* 
Napiëb SmppiNG Ca. V. Panama R. Co. 

(r>£strtcï Court, S. D. New York. May 15, 1890.) 

WiBiSVWSi-^'^'*^^"^ ™ VkSSBI. PROM OBSTBDÇWON— LlABIIjITT OF WHARÏ1NG15B. 

A whàrflcger is not liable for injuries occasioned to a yessel, while mooring, by 

rëaètA'iif i^cent obstj-ùotlons in the water alông-side tho dOék caiised by the sink- 

, linsfiOf a drçcige, when the circumstances are. as well known to the agents ot the 

yesBel as, to the wharfinger, and they, and not the wharflnger, undertake to dook 

the Ship' in a manner to avéid the apprehended obstructions. 

In Àdmiralty. 

Bwtkr, StiUman & Hiéhdrd, for libélant. 

Qmd&i 'Bros,, for respondent. 

Bmvêk'^ 3, The libélant, as owner of the steamer Stroma, seeks to 
recovèr dàinages received by the steamer while mooréd along-side the 
respondènt's ipier at Colon', Panama, on Deeember 31^ 1888. With the 
fall of the tide the steamer settled upon the point of a spindle, which was 
the uppèr ènd of a derrick attached to a sunkeh dredge. The spindle 
penetraited thte steamér's side so as to cause her to fill with water and sink» 
The casie îiiis beeh elabbràtely and exhaustively presènted to thé court. 
No case is cited, however, in wbich a wharânger ha^ b^en held .liable unr 
der clrpumi<tances like the présent, nor does the case seem to me to fall 
withîh the recôgnizéd priûciples on whîch wharfingers are held liable. 
They àrè'bcmrid to exercise care and diligence as to thé Safety of their 
premisès^ 60 that ships that corne to their whàrveâ on thëir invitation shaU 
not be'dàniaged by unsuspected obstructions, and, in ciase 6f danger, to 
give due notice thereof. In the présent case the dredge had sunk in the 
dip severdi We'eks before. Mr. Andrews, the Idcal agent of thé steamer, 
saw thfe dredge sink. E'roiii that time ùntil the Stroma went along-éidè 
àt thebutéii bnd of the piër, nô vessèl hàd beeh pefmiltéd by the respond- 
ent to gb iti) the pier on that side of the slip. Work was prpceeding for 
the removal, of the dredge, and several buoys had been set to indicate 
the plâCe of its several parts. Mr. Andre#s' office was ifl the immédiate 

•Beported by Hdwàrd G^ Bënediot, !Bsq., of the N^ York bar. 
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vîcînity, and he could not hâve failed to observe that no vessols had been 
moored on that sida of the slip since the dredge sank. There is some 
différence in the accounts given by him and by Mr. Abello, the respond- 
ent's agent, as to the conversation between tbem in référence to the 
Stroma's coming to the dock. There is no question, however, that the 
privilège for her to.do so was sought by Mr. Andrews, and that he pro- 
posed that she'sho'uld go to the seaward end of the dock. Mr. Abello 
testifies that he first declined permission on accpunt of the: wreçk, and 
that Mr. Andrews then proposed to go outside of the wreck, to which Mr. 
Abello says he fiûally assented. 

It is not necessary to détermine whether either is exact as to the pré- 
cise *lahguage used in this conversation; but it is clear that each had 
practically the same means of knowledge, and that each had substantially 
the same knowledge about the place of the wreck, the buoys placed there, 
and the liabilitj' to danger. The case is not, therefore, one of a vessel 
coming to a usual wharf without notice or suspicion of danger, nor of the 
opening of a wharf for the public accommodation, with the implied invi- 
tation to vessels to use it as a safe place. Umsenbuttel v. Mayor, 30 Fed. 
Rep. 456; Smith v. Havmeyer, 36 Fed. Kep. 927; TKe C. P. Harris, 33 
Fed. Rep. 295; ïTie iWborcocfc, 14 Prob. Div. 64-70. , Mr. Andrews knew 
of the obstruction of the dredge sunk in that immédiate vicinity. The 
permission given, whatever the exact words used, was a permission to 
moor outside of the sunken wreck, and Mr. Andrews could not bave 
understood it otherwise. As I bave said, Mr. Andrews had the same 
knowledge as Mr. Abello where the wreck was, and of the buoys placed 
there. It was he, not the respondent or its agents, that undertook to put 
the ship in position, and did so; and the risk of so placing the steamer 
as to be outside of the wreck was therefore assumed by the libelant, and not 
by the respondent. There was no concealment and no misrepresentation 
and no négligence on the part of the respondent; nor did they bave any 
hand in mooring the steamer where she was placed. Mr. Andrews had 
ail the notice that was needed, or that could havè been given, by the 
nature of the permission obtained, by having seen the dredge sink, and 
by the exclamations of caution given by those on the dock in référence 
to the buoys and the sunken dredge at the very time when the steamer 
was approaching and taking her position. Under such circumstances, 
the grounds of the wharfinger's liability fail, and the libel should there- 
fore be dismissed, with costs. 
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The Seminole.' 

Farnham V. The Seminole. 

CDistrict Court, E. D. New York. May 22, 1890.) 

1. llAiti'mtB Libn—'Waitér— Lâches. 

- ' . ■ One iwho olaimed to hâve a lien on a vessel for wages, but who had heen a ■witnesa 
in, and was consequently chargeable with knowledge of, a controversy over het 
ownership, and the fact that the vessel was in custody pending such suit, but who 
hel4 Ms claim back until after the delivery of the vessel in pursuance ol the deoree 
of the court in the possessory action, was held, by his delay nnder such ciroum- 
stances, to hâve waived his lien on the boat. 

8. Admibaltt^Facts ' JiiDiciAiXY Known— HoTV Brought befobb Court. 

Facts judicially known to the court, whioh do not appear in the libel, may ba 
brought bef ore the court in an exceptive allégation attached to exceptions. 

In Admiralty. On exceptions to libel for wages. 
Charles E. Le Barhîer, for libelant. 
Albert A. Wray, for claimant. 

Benedict, J. This is an action to enforce a lien upon the sharpie 
Seminole for wages asserted to hâve been earned by the libelant, under 
the émployment of one William Léonard, as pilot and ship-keeper from 
the 5th day of July, 1889, to the 25th day of January, 1890. To this 
libel the claimant bas excepted upon the ground, among others, that the 
claim of the libelant is stale. Certain facts judicially known to the court 
seem to require a dismissal of the libel upon the ground above stated, 
such facts compelling the conclusion that the libelant, by delay under 
thé circu m stances, bas \yaived any lien that he may hâve had upon the 
sharpie for the services set forth in the libel. The facts referred to are 
as fdllows : The sharpie Seminole was in the custody of the marshal of 
this district from Jariuary 17, 1890, to March 28, 1890, in an action of 
possession, wherem the question arose whether one William Léonard, 
whp is set forth in this libé! as owner ofthe sharpie, and employer of 
thé libelant, or one Lynch, was entitled to the possession of the sharpie. 
On the trial of the action the présent libelant was a witness in court, and 
is çhargeablé with "knowledge of the controversy involved in the action, 
ànd ôf its rësult, and the fact that the sharpiei.was in the cystody of the 
marshal in that action. A decree was entered in the action on the 21st 
day of March, 1890; and on the 28th day of March, 1890, in pursuance 
of the decree in that action, the sharpie was delivered by the marshal 
to the custody of Lynch. The libelant, although now claiming to hâve 
then had a lien upon the sharpie, held his claim back until after the 
delivery of the sharpie to Lynch in pursuance of the decree of this court 
in the possessory action. But, as soon as the sharpie was so delivered, 
he filed this libel, and caused her to be seized again. I entertain no 
doubt that he should be held, by his delay under such circumstances, to 

'Reported by Edward G. Benedict, Esii., of the New York bar. 
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have waîved any lien agajnst the sharpie that he mîght hâve hadj arising 
out of any facts set forth in the présent libel. But the case is now before 
the court upon exceptions, and the facts above referred to as judicially 
known to the court do not appear in the libel. I do not see, therefore, 
how, upon the exceptions alone, as they stand, the libel can be dismissed. 
I am, however, of the opinion that a claimant niay, in an exceptive allé- 
gation attached to exceptions, bring before the court facts judicially 
known to the court. In this case, for instance, I think the claimant 
may set forth in the manner suggested the facts that the sharpie was in 
the custody of this court under process in the possessory action; that 
the libelant was a witness in that action, and cognizant of the proceed- 
ings; thatyin that action j Lynch was adjudged to be entitled to the pos- 
session of the sharpie; that, under such decree, possession of the sharpie 
was delivered to Lynch; and that this libel was not filed until after pos- 
session had been so delivered. Thèse being facts which appear from the 
records of the court, and of which the court can take judicial notice with- 
out other proof than the record, I see no reason why it will not be the 
duty of the court, upon présentation of thèse facts in such a form, to 
dismiss the libel without compelling the claimant to await a formai trial 
of the cause before presenting them to the court. I think, therefore, 
that the claimant may be permitted now to set forth thèse facts in an ex- 
ceptive allégation; and upon the filing of such an allégation the libel will 
be dismissed, with costs. 



Thb Scotland.^ 

Olsen V. The Scotland. 
WistHet Court, s. D. New Yt/rlt. May 87, 1890.) 

BbAMBN— I/IABÏLITT OF ShIP TO CarH POR InJURED. 

A sailor, in toardlng his ship at Antwerp, f ell and dislocated hls shoulder. Al- 
thongh he soon after wards informed tbe master of the accident, he received no at- 
tention at the time, and was not put ashore at Plushing, or at the Downs, as he re- 
quested, at both of which placesthe vessel stopped, but was taken on the voyage 
to New York, lîTlfiere, on going to the hospital, résection was f ound necessary in ôr- 
der tô reduee tlié dislocation, to his permanent injury. Held, that the master had 
tailed in theordlnary maritime obligation to provide for the seaman's hurts while 
in the service of the ship, and that the vessel was liable for the damages, which 
were flxed at $1,250. 

In Admîralty. Action to recover damages for personal injuries. 
Wing, Skoudy & Putnam and Mr. Burlingham, for libelant. 
Goodrich, Deady & Ooodrich, for claimant. 

Brown, J. The libelant shipped as. able seaman in January last at 
the pbrt of Antwerp. While mounting the ladder to go aboard with a 

'Beportedby i^ward Gr. Behedict, Esg,., ol tiie New York bar. 
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jibBg iof dlothes' oô his'bacld, hé iost hîs bàfeiûce, fell irito thë water, and, 
a» he claims, dislobatedi his left^shoulder; Àt the muster of the men 
8<Joii,àftér, the lîbelant did not apj)eari He complained that his shoul- 
der waS' out of joint, iand that it gave him greatpain, unkss his arm 
.was.held still in a rfavored position. He testifies that he eîçplained 
this to the oaptain a few hours after he got on board, but was answered 
veryroughly, and with out further attention; that afterwards, when tho 
vessel stopped two days at Flushing, and again èubsequently at the 
Downs, where the vessel was detained two weeks by bad weather, he 
Eequasted tobe put ashore for treatment, and that the captain did not 
ta&k&i&ay examination of his arm until two or three days after they had 
got id'sea, when he declared that it was an old wouiid, and that he 
<30uld donothing for it^ Some liniment was given him ^ and he was set 
at light work. On arrivai at New York, some two months afterwards, 
he went to the hospital, where experienced surgeons were unable to put 
thè arm in place.' Subsequently an opération by resection was per- 
formed, a portion of the fibrous deposit in the socket was removed, 
about an inch of the'upper portion of the bone sawed off, and the arm 
thus put in place. The surgeons who performed théoperation estimated 
that the wound or dispiaeement might bave occurred at any tirne be- 
tween sîx weeks and six imonths before the opération. An eminent sur- 
geon for the deîènse judged, from the description given by the operators, 
that the displacement could not be léss than a year old. The défense 
is that there was no neglect in treatment on the part of the ship, and 
that the displacement was not occasioned by the fall, but was a previoua 
injury. In the discordant testimony of the surgeons, who are perhaps 
equally eminent, superior weight is, I think, due to him who speaks 
from observation of the case itself, rathér than to him who speaks from 
a mère description of it; particularly when, as hère, the description was 
not made by the witnesses with a view to enablé another person to judge 
of the âge of the injury. It is scarcely crédible that the libelant should 
hâve been able to palm himself bff as an able seaman, evenifhe had 
sought to do so, and to obtain a month's advance pf wages, if this dislo- 
cation was an old injury, and his left arm was dàngUng from the shoul- 
der, ïnainly helpless or kept at his breast,and subject to pain if notheld 
in ft précise position. It is equally improbable that a person in that con- 
dition should attempt to mount a ladder with a large bag on his shoul- 
der. iîVitnesses in his behalf testify, as he does himself, that prior to this 
fall be was able-bodied, and his arm sound. The master and the stew- 
ard testify that they examined his shoulder a few hours after he came on 
board, and from the ténor of their testimony }t is plain that the mas- 
ter regarded the shoulder when he examined it, whateyer the date was, 
as dislocated. He made no attempt, howiever, to spt the arm himself, 
and he dénies that the libelant asked to be put ashore; If he examined 
the afm within a few hours of the fall, and belieyed the dislocation was 
HP old wound, and not the resuit of the libelant's fall, it is strange that 
nb rêsentmerit should hâve been expressed at the libelant's palming him- 
self off as an able seaman; and, if not at once sent ashore, that be was 
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not atleast dîsrated in the log from the wages of an able seaman, for his 
palpable fraud and incapacity. 

In view of ail the circumstances, I must sustain the libelant's version 
of the case, and hold that it was the duty of the master when fully noti- 
fied of this injury, as he was, to afiford the libelant such reasonable treat- 
ment for the resetting of the limb as circumstances afforded. There was 
abundant opportunity for this, both at Flushing and at the Downs. The 
obligation of the master in this respect was an obligation whoUy inde- 
pendent of their relation as fellow-servants in navigating the ship. It 
was the ordinary maritime obligation to provide for the seaman's cure of 
hurts while in the service of the ship. The Oity qf Alexandria, 17 Fed. 
Rep. 390, 395, and cases there cited; The Chandos, 4 Fed. Rep. 645; The 
City of CarMe, 39 Fed. Rep. 807, 816; Scarffv. Metcdf, 107 N. Y. 211, 
216, 13 N. E. Rep. 796; The Vigilant, 30 Fed. Rep. 288. The neglect 
of this duty was négligence for which the ship is liable. 

In conséquence of the neglect and the delay in proper treatment, the 
libelant bas not only suffered great pain, and will be unable to do much 
of any work for at least six or eight months; but his arm wiU never re- 
cover its full strength, nor be able to be raised above a horizontal Une from 
the shoulder. Notwithstanding the roughness of the master at first, and 
his great mistake in the treatment of the libelant in respect to his arm, 
the case affords such other évidence of the master's inhérent kindness and 
considération for the défendant, as respects other misfortunes of the libel- 
ant during the voyage, that no punitive damages should be given, but 
only such as mayfairlycompensate the libelant for his actuallossthrough 
the delay in proper treatment. I allow him $1,250, and costa. 



Oeison V. The Sybacdsb. 

(Otrcuit Court, E. D. New Twk. July 1, 1890.) 

In Âdmîralty. On appeal from district court. See 85 Fed. Bëp. 
867. 

Oarpenteir & Mosher, for libelant Orison. 
Owen & Gray, for the Syracuse. 

Blatchfobd, Justice. In this case let a decree be entered for the 
libelant for $910.22, with interest from April 10, 1889, and for bis 
costs in this court to be taxed. 
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CoBNELL Steasi-Boat Co. V. Thb City OF BrOCETORi 

Old CoMNY Steam-Boat Co. v. Tiie J. C. HAr.iT. 

r (Circuit Cmirt, E. D. New York. July 1, 1890.) 

In Admîralty, On appeal from district court. See 37 Fed. Rep. 
897. 

Robert D. Benedict, for the Comell Steam-Boat Company. 
Shipman, BarUno, Larocqae & C/m^e, for the City of Brocton. 

Blatchford, Justice. I concùr in the views of the district j'udge, 
fuUy expressed in his opinion in thèse cases. The new proofis taken in 
this court do not vary the case favorably to the City of Brockton. Do- 
crées will be entered in accordance with my findinp. 
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